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General  Matters 
§  665.  Adversary  Parties  Necessary. —  It  is-  a  cardinal  rule  of 
contract  law  that  adversary  parties  are  essential  to  a  valid  con- 
tract.i  And  for  the  reason  that  there  are  no  adversary  parties, 
it  is  held  that  in  case  of  a  judicial  sale  under  an  order  of  court, 
such  as  a  foreclosure  sale,  no  contract  in  its  proper  sense  is  created 
where  a  person  becomes  the  highest  bidder  and  promises  to  com- 
plete the  purchase.^    So  a  person  cannot  enter  into  a  contract  with 

1.  Miller   v.    Collyer,    (Sup.    G.   T.       1862)     36     Bart.     250;     Willetts     v. 
1862)    36  Barb.  250.  Van  Alst,    (Sup.   1862)    26  How.  Pr. 

2.  Miller   v.   Collyer,    (Sup.   G.    T.       325. 
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himself.  As  said  by  McAdam,  J. :  "  The  rule  undoubtedly  is  that 
a  man  cannot  contract  with  himself,  and  for  the  reason  that  there 
can  be  no  contract  without  two  parties."  *  Thus  a  note  made  pay- 
able by  the  maker  to  himself  or  order  takes  eif  ect  as  a  contract  only 
upon  its  indorsement  and  negotiation  by  the  maker.^  Nor  can  a 
person  be  both  a  promisor  and  one  of  two  or  more  joint  promisees, 
nor  one  of  two  or  more  joint  promisors  and  the  promisee,  nor  one 
of  two  or  more  joint  promisors  and  one  of  two  or  more  joint 
promisees.  As  said  by  Warrington,  J.,  in  a  well-considered  English 
case:  "  The  substance  of  the  objection  is  that  a  man  cannot  make 
a  contract  with  himself.  One  would  have  thought  it  only  required 
to  be  stated  to  be  self-evident  that  it  makes  no  difference  that  he 
joins  in  that  contract  with  himself  some  other  person,  either  as 
covenantor  or  covenantee,  if  the  obligation  on  the  one  side,  or,  as 
the  case  may  be,  the  right  to  enforce  that  obligation  on  the  other 
side,  is  joint."  ^  A  defect  of  this  character  is  not  merely  a  formal 
defect  but  one  of  substance  which  goes  to  the  validity  of  the  con- 
tract, and  such  a  contract  cannot  of  itself  impose  or  create  even 
in  equity  a  right  or  liability.*  If,  however,  the  promise  as  to  the 
promisees  is  several  or  joint  and  several,  there  are  separate  con- 
tracts, and  it  would  seem  that  the  fact  that  a  person  is  a  joint 
promisor  and  also  a  promisee  will  not  prevent  a  valid  contract  in 
favor  of  the  other  several  promisees  from  arising;  and  it  would 
also  seem  that  if  the  promise  on  the  part  of  two  or  more  promisors 
is  several  or  joint  and  several,  a  valid  several  contract  may  be 
created  though  one  of  the  promisors  is  also  one  of  two  or  more 
several  or  joint  promisees.' 

According  to  the  better  view  a  person  acting  in  his  individual 
capacity  cannot,  at  law  at  least,  contract  with  himself  in  a  repre- 
sentative capacity.  Courts  of  equity,  however,  have  always  recog- 
nized and  preserved  the  distinction  between  the  acts  of  an  indi- 
vidual as  such,  and  those  of  the  same  person  acting  in  an  official 
or  representative  capacity,  by  treating  the  acts  as  performed  by 
sepai'ate  entities.  And  in  our  state,  a  conveyance  by  a  trustee 
individually  to  himself  in  his  representative  capacity  as  trustee 

3.  Howe  V.  Striker,  (Super.  Ct.  5.  Ellis  v.  Kerr,  (1910)  1  Ch.  529, 
Eq.   T.    1893)    5   Misc.    309,   310,   25       534. 

N.  Y.  S.  1107.  6.  Ellis  v.  Kerr,   (1910)   1  Ch.  529. 

4.  Moses  V.  Lawrence  County  Nat.  7.  Rose  v.  Poulton,  (1831)  2  B.  & 
Bank,  (1893)  149  U.  S.  298,  13  S.  Ad.  822,  22  E.  C.  L.  191,  as  explained 
Ct.  900,  37  U.  S.   (L.  ed.)   743.             .  in  Ellis  v.  Kerr,    (1910)    1   Ch.  529, 

538. 
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has  been  upheld  as  a  lawful  grant  in  the  nature  of  a  declaration 
of  trust,  in  favor  of  the  estate,  which  his  creditors  could  attack 
only  on  proof  that  it  was  fraudulently  made  with  intent  to  hinder, 
delay,  and  defraud  his  creditors.^ 

§  666.  Competent  Parties  Necessary. —  Not  only  is  it  essential 
that  there  be  two  or  more  parties  to  a  contract,  but  it  is  also  essen- 
tial, to  render  a  contract  binding  on  a  party,  that  he  be  competent 
to  contract.  Incompetency  of  individuals  in  this  respect  may  arise 
from  a  legal  disability,  as  in  case  of  infants,'  and  at  common  law 
married  women,^"  or  it  may  arise  from  a  want  of  mental  capacity, 
as  in  case  of  imbeciles,  idiots,  and  lunatics  or  persons  non  compos 
mentis.^  As  said  by  Daly,  C.  J. :  "  The  essence  of  every  contract 
is  consent,  and  if  a  party  to  a  contract  was  incapable  of  under- 
standing the  nature  of  it,  from  idiocy,  lunacy,  mental  imbecility, 
or  other  infirmity,  this  essential  element  is  wanting. ' '  ^^  Artificial 
bodies,  such  as  corporations,  do  not  have  the  same  plenary  power 
to  contract  as  individuals  who  are  sui  juris.^' 

Insane  Persons 
§  667.  Degree  of  Unsoundness  of  Mind  Necessary  to  Avoid 
Contract  Generally. —  The  authorities  are  not  in  accord  as  regards 
what  constitutes  that  derangement  or  imbecility  of  mind  that  ren- 
ders a  person  incapable  of  contracting.  Idiots  and  lunatics  or 
persons  non  compos  mentis  are  incompetent,  and  it  has  been  said 
that  the  disability  applies  exclusively  to  such."  Coke  defines  one 
non  compos  mentis  to  be  a  person  "  who  was  of  good  and  sound 
memory,  and  by  the  visitation  of  God  has  lost  it,"  or  "  he  that 
by  sickness,  grief,  or  other  accident  wholly  loseth  his  memory  and 
understanding. ' '  ^^  And  it  has  frequently  been  said  by  our  courts 
in  early  cases  that  the  term  as  used  in  the  law  of  contracts  is  a 
legal  one  and  imports  a  total  deprivation  of  sense,"  and  that  to 
render  a  person  incapable  of  contracting  there  must  be  a  total 
want  of  understanding."     This  is  said  to  be  for  the  reason  that 

8.  Howe  V.  striker,  (Super.  Ct.  14.  Jackson  v.  King,  (Sup.  1825) 
Eq.  T.  1893)  5  Misc.  309,  25  N.  Y.  S.       4  Cow.  207,  216. 

1107.  15v  Ooke's    Litt.    247a.      See    also 

9.  See  infra,  section  693  et  seq.  Beverly  Cases,  4  Coke   123,  124. 

10.  See  infra,  section  748  et  seq.  16.  Jackson  v.  King,    (Sup.   1825) 

11.  See   infra,   section   667   et   seq.  4  Cow.  207,  217. 

12.  Curry  v.  Brockway,  (Com.  PI.  17.  Jackson  v.  King,  (Sup.  1825) 
1883)    12  Daly  17,  24.  4  Cow.  207.  217;  Odell  v.  Buck,  (Sup. 

13.  See  infra,  section  750  et  seq.  1839)     21     Wend.     142;     Person    v. 
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it  is  impracticable  to  draw  any  line  to  show  what  degree  of  intelli- 
gence is  necessary  to  uphold  the  contract."  "  The  common  law," 
says  Woodworth,  J.,  "  seems  not  to  have  drawn  any  discriminat- 
ing line  by  which  to  determine  how  great  must  be  the  imbecility 
of  mind  to  render  a  contract  void,  or  how  much  intellect  must 
remain  to  uphold  it.  The  difficulty  of  making  such  discrimination 
is  apparent.  If  a  man  has  sufficient  capacity  to  work  his  farm,  or 
tend  his  mill  skilfully,  will  the  law  deny  him  the  right  of  selling 
either?  I  apprehend  not.  How  is  a  purchaser  to  protect  himself 
if  the  quantum  of  intellect  is  the  criterion  by  which  to  determine 
whether  the  contract  is  valid  ?  He  may  act  with  the  utmost  integ- 
rity, and  yet  be  in  danger ;  for  although  it  be  established  that  the 
party  with  whom  he  dealt  had  understanding,  deemed  sufficient 
for  the  provident  management  of  his  affairs,  by  this  rule  the  con- 
tract would  be  void.  But  weakness  of  understanding  is  not,  of 
itself,  any  objection  in  law  to  the  validity  of  a  contract.  If  a  man 
be  legally  compos  mentis,  he  is  the  disposer  of  his  own  property, 
and  his  will  stands  for  a  reason  for  his  actions. ' '  ^'  Consequently 
to  affect  a  deed  at  common  law  and  render  it  voidable  an  entire 
loss  of  understanding  had  to  be  shown.^"  As  said  by  Haight,  J., 
in  reference  to  the  rule  as  laid  down  in  an  earlier  case,  "  a  deed 
is  absolutely  void  only  when  it  appears  that  the  person  executing 
it  was  at  the  time  so  deprived  of  his  mental  faculties  as  to  be 
wholly,  absolutely  and  completely  unable  to  understand  or  com- 
prehend the  nature  of  the  transaction. ' '  ^^  Though  a  person  is 
suffering  from  a  general  derangement  of  mind,  yet  if  he  has  lucid 
intervals  he  is  under  no  common  law  disability  to  contract  during 
such  intervals.^^    And  of  course  the  subsequent  insanity  of  a  per- 

Warren,  (Sup.  Sp.  T.  1852)   14  Barb.  Misc.    265,    267,    55    N.    Y.    S.    833; 

488,     494;     Jennings     v.     Hennessy,  Osterhoudt     v.      Shoemalcer,      (Sup. 

(Sup.  Tr.  1899)   26  Misc.  265,  55  N.  1846)    3    Denio    37,    note;    Davis    v. 

Y.    S.    833;    Davis   v.    Culver,    (Sup.  Culver,    (Sup.   G.   T.   1855)    13  How. 

G.  T.  1855)   13  How.  Pr.  62.  Pr.  62.     See  also  Petrie  v.  Shoemaker, 

18.  Jennings    v.    Hennessy,     (Sup.  (Sup.  1840)   24  Wend.  85,  86. 

Tr.   T.   1899)    26   Misc.   265,  267,   55  21.  Aldrich  v.  Bailey,    (1892)    132 

N.  Y.  S.  833.  N.  Y.  8S,  88,  43   State  Rep.  568,  30 

19.  Jackson  v.  King,  (Sup.  1825)  N-  E.  264,  explaining  Van  Deusen 
4  Cow.  207,  218.  v.  Sweet,   (1873)    51  N.  Y.  378.     See 

20.  Jackson  v.  King,  (Sup.  1825)  also  Pritz  v.  Jones,  (Sup.  1907)  117 
4  Cow.  207,  217 ;  Odell  v.  Buck,  App.  Div.  643,  649,  102  N.  Y.  S.  549. 
(Sup.  1839)  21  Wend.  142;  Jennings  22.  Curry  v.  Brockway,  (Com.  PI. 
V.  Hennessy,    (Sup.  Tr.  T.   1899)    26  1883)   12  Daly  17,  25. 


§  668]  PARTIES  1017 

son  in  no  way  affects  the  validity  or  binding  effect  of  his  contracts 
entered  into  while  sane.^^ 

§  668.  Modern  View  as  Regards  Partial  Insanity.—  There  is  no 
doubt  but  that  partial  insanity  may  deprive  a  person  of  the  neces- 
sary capacity  to  make  a  will,  irrespective  of  any  element  of  fraud.^* 
And  according  to  the  modern  view,  which  has  been  recognized  by 
the  Court  of  Appeals,  partial  insanity,  monomania,  or  other 
impairment  of  the  mind  may  constitute  unsoundness  of  mind 
depriving  the  person  of  the  capacity  to  contract  or  dispose  of  his 
property  by  a  transaction  inter  vivos,  if  by  reason  of  such  partial 
insanity  the  person  is  rendered  incapable  of  intelligent  action  in 
the  matter,  in  question  or  of  understanding  the  nature  of  the  trans- 
action.^^ Thus  a  parent  who  was  insane  on  the  subject  of  the 
hostility  or  enmity  of  his  wife  and  children,  and  their  consequent 
unworthiness  of  his  affections  and  bounty,  but  otherwise  sane  and 
able  to  transact  his  business,  for  the  purpose  of  preventing  the 
latter  from  receiving  certain  money  on  his  death  transferred 
the  same,  shortly  before  his  death,  to  one  who  had  knowledge  of  his 
mental  condition.  It  appeared  that  the  transfer  was  made  at  the 
instigation  directly  or  indirectly  of  such  third  person  and  under 
the  realization  that  a  will  if  made  would  be  invalid  for  want  of 
testamentary  capacity.  As  a  consideration  for  the  transfer,  the 
transferee  agreed  to  pay  ordinary  interest  to  the  parent  for  his 
life,  and  after  his  death  to  his  wife  and  child,  but  was  not  required 
to  repay  the  principal.  The  interest  was  paid  to  the  parent  dur- 
ing his  lifetime.  It  was  held  that  the  parent  was  to  be  deemed 
of  "  unsound  mind,"  and  therefore  incapable  of  disposing  of  the 
moneys,  and  that  his  administrator  was  entitled  to  have  the  trans- 
fer set  aside  and  the  moneys  ref unded.^^    The  result  reached  in 

23.  In  re  Strasburger  (1892)  132  1889)  1  Silv.  Sup.  185,  24  State  Rep 
N".  Y.  128,  43  State  Rep.  553,  30  N.  31,  5  N.  Y.  S.  275,  approved  on  opin 
E.  379;  Brown  v.  Miles,  (Sup.  G.  T.  ion  below  119  N.  Y.  650,  23  N.  B, 
1891)  61  Hun  453,  41  State  Rep.  67,  1149;  Sloan  v.  Macartney,  (Sup 
16  N.  Y.   S.  251.  Sp.  T.  1908)   58  Misc.  75,  108  N.  Y, 

24.  American  Seaman's  Friend  Soc.  S.  840;  Aikens  v.  Roberts,  (Sup.  Sp 
V.  Hopper,   (1865)    33  N.  Y.  619.  T.  1917)    164  N.  Y.  S.  502;   Curry  v 

25.  Riggs  V.  American  Tract.  Soc,  Brockway,  (Com.  PI.  1883)  12  Daly 
(1884)    95   N.   Y.    503,   affirming   16  17. 

Wkly.  Dig.   391.     See  also  Haviland  26.  Riggs  v.  American  Tract  Soc, 

V.  Hayes,    (1867)    37  N.  Y.  25    (evi-  (1884)    95   N.   Y.    503,   affirming    16 

dence  considered  and  held  to  sustain  Wkly.   Dig.  391,  on  prior  appeal   84 

finding    of    incompetency)  ;    Riggs   v.  N.  Y.  330.     See  also  Riggs  v.  Ameri- 

American     Home     Missionary     Soc,  can  Home  Missionary  Soc,   (Sup.  G. 

(Sup.    G;    T.     1885)     35    Hun    656;  T.   1885)    36  Hun  656. 
Goodyear    v.    Adams,     (Sup.    G.    T. 
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this  decision  might  well  have  been  placed  on  the  ground  of  fraud 
if  this  had  been  made  the  basis  for  relief.  The  administrator  did 
not,  however,  in  his  pleading  allege  fraud  as  the  ground  for  relief 
but  merely  that  the  parent  was  of  unsound  mind,  and  the  decision 
is  expressly  placed  on  the  ground  that  partial  insanity  may  con- 
stitute "  unsoundness  of  mind."  Danforth,  J.,  in  this  connection, 
says:  "  The  greater  contention  of  the  learned  counsel  for  the 
appellant  appears  to  turn  upon  the  significance  of  the  phrase 
'  unsound  mind.'  In  his  view,  however  great  or  numerous  the 
delusions  of  a  party  may  be,  and  however  closely  connected  with 
the  act  in  question,  it  will  not  be  invalidated  unless  there  has  hap- 
pened to  him  a  '  total  deprivation  of  sense. '  In  these  words,  there- 
fore, he  asked  the  judge  to  charge  the  jury.  The  court  did  not 
err  in  refusing  the  request.  A  person  answering  such  description 
would  be  an  idiot  or  an  imbecile,  depending  upon  his  natural  con- 
dition, or  his  becoming  so  through  accident  or  great  age.  But 
one  may  be  of  unsound  mind,  and  yet  be  neither  an  idiot  nor  an 
imbecile.  "When  it  is  agreed  in  so  many  words  that  a  person  is 
of  '  unsound  mind,'  and  nothing  more  appears,  the  party  in  whose 
favor  the  concession  is  made  may  well  claim  that  the  unsoundness 
is  total  as  the  plaintiff  successfully  did  on  the  first  appeal.  The 
phrase,  however,  is  satisfied  when  it  is  shown  that  the  person  whose 
act  is  challenged  was  at  the  time  of  its  commission  laboring  under 
a  delusion,  and  was  led  to  perform  the  act  by  a  belief  '  that  some- 
thing existed  which  had  no  existence  whatever  but  in  his  own 
heated  imagination,'  and  out  of  which  he  is  incapable  of  being 
reasoned.  In  such  a, case  he  is  said  to  be  mad  or  insane  upon  the 
subject  involved  in  the  act.  .  -  .  If  delusion  existed  upon  one  sub- 
ject, he  was  as  to  that  of  unsound  mind,  although  in  regard  to  other 
subjects  he  might  reason  and  act  like  a  rational  man.""  This 
does  not  require,  however,  that  the  alleged  non  compos  mentis 
understand  all  the  details  of  the  transaction;  the  contract  may 
be  upheld  if  he  had  capacity  to  understand  the  general  nature  of 
the  transaction.^*  As  said  by  Leventritt,  J.,  in  a  case  involving  a 
mortgage  made  by  an  aged  woman:  "  "Were  the  test  an  actual 
comprehension  of  all  the  details  of  a  transaction,  like  here  under 
review,  many  a  sane  woman  in  the  prime  of  life,  simply  because 
she  was  unfamiliar  with  real  estate  matters,  would  be  able  to 

27.  Riggs  V.  American  Tract  Soc,       T.   1900)    32   Misc.    21,   66  N.   Y.   S. 
(1884)   95  N.  Y.  503,  511.  123,  affirmed  6,2  App.  Div.  617  mem., 

28.  Merritt   v.   Merritt,    (Sup.   Sp.       71  N.  Y.  S.  1142. 
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avoid  her  solemn  agreements.  But  the  test  is  not  an  actual  under- 
standing or  comprehension  of  the  transaction  and  its  details,  but 
a  capacity  for  understanding  and  comprehending  the  nature  of  the 
transaction.  In  this  case  the  defendant  loses  sight  of  the  limitation 
implied  in  the  word  '  nature  '  in  the  statement  of  the  rule  in 
Aldrich  v.  Bailey.  It  does  not  require  an  appreciation  in  circum- 
stantial detail,  of  all  the  facts  surrounding  the  mortgage.  The 
question  is:  Did  Mrs.  Merritt  have  sufficient  mentality  to  have 
understood  the  general  nature  of  the  transaction?  Was  the  con- 
dition of  her  mind  such  that  she  could  have  grasped  that  she  was 
borrowing  money  to  pay  off  a  loan  and  that  her  property  would 
be  resorted  to  in  the  event  that  she  did  not  repay  it  ? "  ^' 

§  669.  Mental  Weakness  Generally. — A  person  may  be  mentally 
weak  and  still  have  contractual  capacity.'"  And  there  can  be  no 
question  but  that  if  a  person  has  understanding  and  intelligence, 
although  it  may  be  of  a  low  order  or  his  mind  may  be  impaired, 
and  ir  he  knows  what  he  is  doing  and  with  whom  he  is  acting,  and 
realizes  the  nature  and  consequences  of  his  own  acts,  he  is  not  a 
person  non  compos  or  of  unsound  mind,  and  the  law  will  not  avoid 
his  contracts  on  that  account."  As  said  by  Mr.  Parsons :  ' '  Mere 
mental  weakness  or  inferiority  of  intellect  will  not  incapacitate  a 

29.  Merritt  v.  Merritt,  (Sup.  Sp.  479,  affirming  43  State  Eep.  434,  17 
T.  1900)  32  Misc.  21,  25,  66  N.  Y.  S.  N.  Y.  S.  905;  Nutting  v.  Pell,  (Sup. 
123.  1896)    11  App.  Div.  55,  42  N.  Y.  S. 

30.  Lehner  v.  Nugent,  (Sup.  1913)  987;  Hoey  v.  Hoey,  (Sup.  1900)  53 
158  App.  Div.  539,  143  N.  Y.  S.  804;  App.  Div.  298,  65  N.  Y.  S.  778, 
Jackson  V.  King,  (Sup.  1825)  4  Cow.  affirming  28  Misc.  396,  59  N.  Y.  S. 
207;  Odell  v.  Buck.  (Sup.  1839)  21  946;  Farnsworth  v.  Rudolph,  (Sup. 
Wend.  142;  Person  v.  Warren,  (Sup.  1910)  140  App.  Div.  675,  125  N.  Y, 
Sp.  T.  1852)  14  Barb.  488;  Jen-  S.  536;  Thoma  v.  Irving  Sav.  Inst., 
nings    V.     Hennessy,     (Sup.     Tr.     T.  (Sup.   1911)    142  App.  Div.  779,  127 

1899)  26  Misc.  265,  55  N.  Y.  S.  833;  N.  Y.  S.  705;  Lehner  v.  Nugent, 
Merritt    v.    Merritt,     (Sup.    Sp.    T.  (Sup.  1913)    158  App.  Div.  539,  143 

1900)  32  Misc.  21,  66  N.  Y.  S.  123,  N.  Y.  S.  804;  Bell  v.  Smith,  (Sup. 
affirmed  62  App.  Div.  617  mem.,  71  G.  T.  1894)  83  Hun  438,  65  State 
N.  Y.  S.  1142;  Aikens  v.  Roberts,  Rep.  211,  32  N.  Y.  S.  54;  Jones  v. 
(Sup.  Sp.  T.  1917)  164  N.  Y.  S.  502;  Jones,  (Sup.  G.  T.  1892)  43  State 
Sprague  v.  Duel,  (Chan.  Ct.  1845)  Rep.  434,  17  N.  Y.  S.  905,  affirmed 
11  Paige  480,  affirming  1  Clarke  90;  137  N.  Y.  610,  51  State  Rep.  75,  33 
Siemon  v.  Wilson,  (Chan.  Ct.  1835)  N.  Y.  S.  479;  Curry  v.  Brockway, 
3  Edw.  Ch.  36,  39;  Hirsch  v.  Trainor,  (Com.  PI.  1883)  12  Daly  17;  Davis  v. 
(Sup.  Sp.  T.  1877)  3  Abb.  N.  Cas.  Culver,  (Sup.  G.  T.  1855)  13  How. 
274-  Jones  v.  Hughes,  (Sup.  Sp.  T.  Pr.  62,  66;  Hirsch  v.  Trainer,  (Sup. 
1883)   15  Abb  N.  Cas.  141.  Sp.   T.    1877)    3  Abb.    N.   Cas.    274; 

31.  Jones  v.  Jones,  (1893)  137  Jones  v.  Hughes,  (Sup.  Sp.  T.  1883) 
N.  Y.  610,  51  State  Rep.  75,  33  N.  E.  15  Abb.  N.   Oas.   141. 
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person  from  making  a  valid  contract;  nor  is  it  easy  to  define  the 
state  of  mind  which  will  have  this  effect.  "^^  Aiid  as  said  \)y 
Brown,  J. :  "  Mere  feebleness  of  intellect,  or  mental  weakness  and 
infirmity  from  age,  disease,  or  any  other  cailse,  will  not  make  out 
that  incapacity  which  deprives  an  individual  of  the  power  of  dis- 
posing of  his  property  by  deed  or  will.  The  grantor  must'  be  of 
unsound  mind,  which  means  a  want  of  understanding.  '  Weak 
minds  differ  from  strong  ones  only  in  the  extent  and  powei"  of 
their  faculties ;  but  unless  they  betray  a  total  want  of  understand- 
ing, or  idiocy,  or  delusion,  they  cannot  properly  be  called  unsound. ' 
Again,  being  non  compos,  of  unsound  mind,  are  certairl  well- 
defined  terms  of  the  law,  and  import  a  total  deprivation  of  reason. 
Now,  weakness  does  not  carry  this  idea  along  with  it."  ^'  And  it 
has  been  said  that  if  a  person's  niehtal  condition  is  not  such  as 
would  warrant  a  commission  of  lunacy  to  issue  for  the  care  of  his 
person  and  property  he  cannot  be  considered  as  wanting  the  mental 
capacity  necessary  to  enable  him  to  enter  into  a  valid  contract.^* 
As  said  by  Vice-Chancellor  MeCoun:  "  It  is^  not  required  that  a 
man  should  be  an  oracle  or  a  philosopher  to  be  capable  of  con- 
tracting. He  may  bind  himself  perfectly  (where  fraud  is  not  prac- 
ticed upon  him),  although  he  be  a  man  without  great  abilities,  if 
he  have  sufficient  ability  to  keep  himself  above  the  reach  of  a  com- 
mission of  lunacy. ' '  ^^ 

§  670.  Physical  Debility  and  Old  Age. —  Neither  physical  debil- 
ity nor  old  age  necessarily  incapacitates  ■  a  person  from  con- 
tracting.'*   ' '  The  law, ' '  says  McAdam,  J.,  ' '  does  not  look  to  age, 

32.  This  statement  of  Mr.  Parsons  42  App.  Div.  218,  59  N.  Y.  S;  724, 
is  quoted  with  approval  in  Jennings  affirmed  168  N.  Y.  213, ,61  N.  E.  255; 
V.  Hennessy,  (Sup.  Tr.  T.  1899)  26  Ellis  v.  Keeler,  (Sup.  1908)  126 
Misc.  265,  266,  55  N.  Y.  S.  833.  App.    Div.    343,    110   N.   Y.    S.    542; 

33.  Davis  v.  Culver,  (Sup.  G.  T.  Farnsworth  v.  Rudolph,  (Sup  1910) 
1855)    13  How.  Pr.  62,  66.  140  App.  Div.  675,  125  N.  Y.  S.  536; 

34.  Sprague  v.  Duel,  (Chan.  Ct.  Donlon  v.  Donlon,  (Sup.  1912)  154 
1845)  11  Paige  480,  affirming  1  App.  Div.  212,  215,  138  N.  Y.  S. 
Clarke  90 ;  Siemon  V.  Wilson,  (Ohan.  1039;  Blanchard  v.  Nestle,  (Sup. 
Ct.  1835)  3  Edw.  Ch.  36,  39.  1846)    3   Denio   37;    Bell   v.    Smith„ 

35.  Siemon  v.  Wilson,  (Chan.  Ct.  (Sup.  G.  T.  1894)  83  Hun  438  65 
1835)    3  Edw.  Ch.  36,  39.  State    Rep.    211,    32    N.    Y.    S.    54; 

36.  Aldrich  v.  Bailey,  (1892)  132  Jennings  v.  Hennessy,  (Sup.  Tr.  T. 
N.  Y.  85,  43  State  Rep.  568,  30  N.  E.  1«99)  26  Misc.  265,  55  N.,  Y.  833; 
264;  Gick  V.  Stumpf,  (1912)  204  Merritt  v.  Merritt,  (Sup.-  Sp  '  T. 
N.  Y.  413,  97  N.  E.  865,  reversing  1900)  32  Misc.  21,  66  N  Y  S  123 
134  App.  Div.  910  mem.,  118  N.  Y.  affirmed  62  App.  Div.  617  mem  71 
S.  1108;  Doheny  v.  Lacy,  (Sup.  1899)  N.  Y.  S.  1142;  Davis  v.  Culver    (Sup 
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nor  to  debility  of  body,  if  sufficient  intelligence  remains. ' '  "  And 
as  said  by  Lambert,  J. :  "  Physical  impairment  is  unimportant 
except  as  it  is  shown  to  have  been  accompanied  by  a  mental  impair- 
ment. No  presumption  arises  of  a  mental  deterioration.  Such  a 
view  would  be  opposed  to  our  every-day  observation. ' '  ^*  Mental 
weakness  arising  from  old  age  must,  it  has  been  said,  unless  cir- 
cumstances of  fraud  or  undue  influence  are  added,  amount  to 
senile  dementia  to  relieve  a  person  from  liability  on  his  contract.^' 
As  said  by  Haight,  J. :  "A  person,  we  apprehend,  may  be  of  old 
age  and  mentally  weak,  and  still  be  able  to  understand  and  com- 
prehend the  meaning  of  a  deed  or  the  transfer  of  property.  He 
may  have  physical  infirmities  to  such  an  extent  as  to  be  unable  to 
trap-sact  business  personally,  and  may  have  to  have  others  act  for 
him,  and  still  he  may  possess  the  requisite  mind  and  judgment  to 
transact  the  business. ' '  *"  Thus  in  a  case  where  a  contract  between 
an  aged  parent  and  his  son  for  the  former's  support  during  life 
was  upheld  against  the  objection  that  the  parent  was  not  mentally 
competent  to  contract,  Rumsey,  J.,  says:  "The  evidence  of  the 
plaintiff's  witnesses  shows  that  he  was  a  feeble  old  man,  and 
undoubtedly  he  was  not  as  bright  or  intelligent  nor  was  his  mind 
as  active  as  in  his  younger  days.  But  it  is  not  expected  that  a 
man  of  his  age  will  retain  his  faculties  to  their  full  perfection. 
The  law  does  not  require  that  to  make  him  competent  to  do  busi- 
ness. A  man  is  perfectly  competent  to  do  business  if  he  has  a 
clear  appreciation  of  the  particular  business  in  which  he  is  engaged, 
of  the  relation  it  bears  to  his  fortune,  of  the  expediency  or  inexpedi- 
ency of  it,  and  if  he  is  able  to  judge  rationally  as  to  the  reason- 
ableness of  the  particular  transaction.  ...  It  would  be  very  seri- 
ous if  the  law  should  say  that  whenever  the  faculties  of  a  man 
begin  to  fail  because  of  his  age,  it  should  be  reason  sufficient  for 
taking  from  him  the  right  to  control  his  property.  The  power  of 
such  control  is  of  great  use  to  many  old  men,  to  insure  to  them 
proper  and  courteous  treatment  from  their  families. ' '  "    The  fact 

G.  T.   1855)    13  How.  Pr.   62;   Jones  39.  Burns  v.   O'Rourke,    (Sup.    Ct. 

V     Hughes,    (Sup.    Sp.    T.    1883)     15  Sp.  T.   1866)    28  Super.  Ct.  649. 

Abb.   N.   Cas.   141.  40.  Aldrich  v.   Bailey,    (1892)    132 

37.  Jennings  V.  Hennessy,  (Sup.  Tr.  N.  Y.  85,   89,  4.»  State  Rep.   568,  30 
T.    1899)    26   Misc.    265,   267,   55   N.  N.  E.  264. 

Y.  s.  833.  41.  Bell    v.    Smith,     (Sup.    G.    T. 

38.  Curran  v.  Hosey,    (Sup.    1912)        1894)  83  Hun  438,  442,  65  State  Rep. 
153  App.  Div.  557,  561,  138  N.  Y.  S.       211,  32  N.  Y.  S.  54. 

910. 
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that  a  person  who  had  received  personal  injuries  through  the  neg- 
ligence of  another  was  ill  and  suffering  great  pain  at  the  time  of 
his  execution  of  a  release  from  liability  for  such  negligence  does 
not  show  that  he  was  mentally  incompetent  to  execute  the  release.^^ 
"Where  it  was  shown  that  shortly  after  the  execution  of  a  deed  the 
grantor  was  suffering  from  senile  dementia  wholly  incapacitating 
her  and  which  was  slowly  progressive  in  its  nature,  it  was  held  that 
the  grantee  must,  in  order  to  sustain  the  deed,  show  the  fairness 
of  the  transaction  and  that  the  deed  was  actually  and  understand- 
ingly  delivered.*' 

§  671.  Mutes ;  Epileptics. —  The  view  has  been  taken  in  our  state 
in  an  early  case  that  while  a  person  born  deaf  and  dumb  is  not 
conclusively  presumed  to  be  incompetent  to  contract,  the  presump- 
tion in  the  first  instance  is  that  he  is  incompetent  for  want  of 
understanding.  "It  is,"  says  Chancellor  Kent,  "  a  reasonable 
presumption,  in  order  to  insure  protection  and  prevent  fraud,  and 
is  founded  on  the  notorious  fact  that  the  want  of  hearing  and 
speech  exceedingly  cramps  the  powers  and  limits  the  range  of  the 
mind.  The  failure  of  the  organs  requisite  for  general  intercourse 
and  communion  with  mankind  oppresses  the  understanding ;  afSgat 
humo  divinae  particulam  aurae.  A  special  examination,  to  repel 
the  inference  of  mental  imbecility,  seems  always  to  have  been 
required."**  A  person  may  be  subject  to  epileptic  fits  and  still 
retain  the  necessary  mental  understanding  to  render  him  com- 
petent to  contract.*^ 

§  672.  Drunkards. —  As  a  general  rule  a  person  is  incompetent 
to  bind  himself  by  a  contract  if  he  is  deprived  of  his  reason  at 
the  time  by  intoxication,  irrespective  of  whether  such  intoxication 
was  voluntary  or  not.**  As  said  by  Chancellor  "Walworth :  ' '  That 
a  person  deprived  of  his  reason  in  consequence  of  voluntary  intoxi- 
cation is  incapable  of  making  a  valid  contract,  is  a  proposition  too 
plain  to  admit  of  doubt.  .  .  .  Our  statute  treats  intoxication  as 

42.  Smith  v.  Whitridge,  (Sup.  (Chan.  Ot.  1845)  11  Paige  480, 
1910)    140  App.  Div.  484,  125  N.  Y.       affirmed  1   Clarke  90. 

S.   503.  48.  Williamson  v.  Lawrence,   (Citv 

43.  Ford  v.  Gale,  (Sup.  1913)  155  Ct.  G:  T.  1894)  8  Miac.  71,  58  State 
App.  Div.  675,  140  N.  Y.  S.  541.  Rep.  834,  28  N.  Y.  S.  594;   Prentice 

44.  Brower  v.  Fisher  (Chan.  Ct.  v.  Achorn,  (Chan.  Ct.  1830)  2  Paige 
1820)   4  Johns.  Ch.  441,  444.  30;  Mace  v.  Sage,   (Sup.  G.  T.  1879) 

45.  Nutting  v.  Pell,  (Sup.  1896)  8  Wkly.  Dig.  612.  See  also  Hutchin- 
11  App.  Div.  55,  76  State  Rep.  987,  son  v.  Brovra,  (Chan.  Ct.  1840)  1 
42   N.  Y.   S.   987;    Sprague   v.   Duel,  Clarke  408,  419. 
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a  species  of  insanity,  which,  when  it  becomes  habitual,  renders  the 
drunkard  an  unfit  person  to  be  intrusted  with  the  management  of 
his  estate.  Voluntary  drunkenness  will  not  protect  a  person  from 
liability  for  torts,  or  from  punishment  for  crimes  committed  while 
in  that  situation;  but  it  renders  him  for  the  time  incapable  of 
exercising  reason,  without  which  he  cannot  make  a  valid  con- 
tract. "  *''  On  the  other  hand,  if  a  person  is  sober  at  the  time  of 
the  transaction  in  question,  the  fact  that  he  was  in  the  habit  of 
becoming  intoxicated  does  not  affect  his  capacity  to  contract.** 
And  it  was  held  at  an  early  date  that  long-continued  inebriety 
on  the  part  of  a  person,  although  resulting  in  occasional  insanity, 
does  not  require  proof  of  a  lucid  interval  in  order  to  sustain  a 
transaction  by  him,  though  it  seems  that  if  such  indulgence 
has  produced  a  permanent  derangement  of  mind  it  would  be 
otherwise.*'  An  adjudication  in  subsequent  proceedings  to  have 
a  habitual  drunkard  declared  an  incompetent  in  no  way  affects 
the  validity  of  a  contract  entered  into  at  a  time  when  he  was  sober.^" 
Partial  intoxication  does  not  itself  render  a  person  incompetent; 
the  intoxication  must,  it  has  been  said,  unless  circumstances  of 
fraud  or  undue  influence  are  added,  be  so  complete  as'  to  deprive 
the. person  of  the  use  of  his  reason  or  render  him  wholly  incom- 
petent to  understand  the  nature  of  the  transaction.^^  And  the 
burden  of  proving  the  necessary  state  of  intoxication  is  on  the 
party  who  desires  to  be  relieved  from  his  contract  on  the  ground 
of  drunkenness.^^ 

§  673.  Vagaries,  Eccentric  Conduct,  Moral  Depravity,  and 
Delusion. —  Vagaries  and  eccentric  conduct  may  be  evidence  of 
mental  disease,  and  may  when  coupled  with  additional  proof  estab- 

47.  Prentice  v.  Achorn,  ( Chan.  Ct.  execution,  lie  was  in  a  state  of  actual 
1830)    2  Paige  30,  31.  intoxication. 

48.  Van  Wyck  v.  Brasher,  (1880)  50.  O'Neill  v.  Nolan,  (Sup.  G.  T. 
81  N.  Y.  260;  Gardner  v.  Gardner  1892)  50  State  Kep.  641,  21  N.  Y.  S. 
(Ct.     Err.     1839)     22     Wend.     526;  222. 

O'Neill  V.Nolan,  (Sup.  G.  T.  1892)  50  51.  Pritz  v.  Jones,  (Sup.  1907)  117 

State  Rep.  641,  21  N.  Y.  S.  222.  App.    Div.    643,    102   N.    Y.    8.    549; 

49.  Gardner  v.  Gardner,  (Ct.  Err.  Burns  v.  O'Rourke,  (Sup.  Ct.  Sp.  T. 
1839)  22  Wend.  526,  reversing  7  1866)  28  Super.  Ct.  649.  See  also 
Paige  112.  Hutchinson    v.    Brown,     (Ohan.    Ct. 

In  Van  Wyck  v.   Brasher,    (1880)  1840)   1  Clarke  408,  419. 

81  N.  Y.  260,  it  is  held  that  a  habit-  52.  Polley  v.   Policy,    (Sup.    1901) 

ual   drunkard   is   not   necessarily   in-  66   App.  Div.   609,   72   N.   Y.   S.   856 

competent    to    execute     a    deed;     to  (evidence    considered    and    held    in- 

render   him   incompetent   there   must  sufficient  to  prove  drunkenness  on  the 

be   proof    that,    at   the    time    of   the  part  of  a  mortgagor). 
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lish  incompetency,  but  cannot  be  said  in  themselves  to  do  so."  As 
was  said  by  Russell,  J.,  in  a  case  in  which  a  voluntary  deed  executed 
by  the  well-known  comedian,  William  Hoey,  was  under  attack  for 
the  mental  incompetency  of  the  actor:  "  Vagaries  and  eccentric 
conduct  may  tend  to  show  mental  disease,  and,  when  coupled  with 
proof  of  death  by  paresis,  may  be  sufficient  to  justify  the  conclu- 
sion of  imbecility.  But  each  case  is  sui  generis.  What  would  be 
extreme  evidence  of  incomprehensible  conduct  in  a  staid  clergy- 
man, doctor,  lawyer,  or  editor  might  be  very  natural  in  one  whose 
life  was  of  jest  and  variety,  and  who  devoted  himself  to  the  amuse- 
ment of  other  people.  William  Hoey  was  evidently  a  man  of  rare 
and  exuberant  humor;  his  habitual  study  was  to  cultivate  that, 
sense,  and  attract  others  not  only  by  his  mimicry  but  also  by  eccen- 
tricities which  would  cause  his  name  to  be  exploited.  His  life 
was  in  one  sense  a  continuous  piece  of  acting,  on  and  off  the  stage ; 
and  his  acts  and  vagaries,  hurtful  to  no  one,  save  perhaps  himself, 
were  in  unison  with  his  habitual  current  of  action. ' '  ^*  And 
untidiness  in  dress  and  dwelling  conditions  or  personal  uncleanli- 
ness  do  not  in  themselves  denote  mental  unsoundness.  As  said  by 
KeUy,  J. :  "  Cleanliness  is,  of  course,  of  the  highest  importance, 
and  a  tidy,  well-kept  house  is  desirable.  But  it  is  a  dangerous 
thing  to  decide  that  dirt  and  untidiness  are  evidence  of  insanity. ' '  ^^ 
So  a  person  may  be  morally  depraved  and  still  have  the  necessary 
mental  capacity  to  contract.  As  succinctly  said  by  Kruse,  J., 
' '  moral  depravity  is  not  mental  incapacity. "  ^^  If  a  delusion  or 
hallucination  does  not  influence  the  transaction  in  question  the  act 
of  the  party  is  not  invalidated  on  account  thereof."  As  said  by 
Rodenbeck,  J. :  "A  man  may  be  insane  upon  one  subject,  and  yet 
be  able  to  transact  business.    He  may  have  an  unsound  mind  in  the 


53.  Hardy  v.  Berger,  (Sup.  1902)  55.  Lefurgy  v.  Lefurgy,  (Sup. 
76  App.  Div.  393,  12  N.  Y.  Annot.  1918)  183  App.  Div.  502,  189  N  Y  S 
Cas.    118,   78    N.   Y.    S.    709;    Farns-  970. 

worth  V.  Rudolph,    (Sup.   1910)    140  56.  Farnsworth  v.  Rudolph,    (Sup. 

App.    Div.    675,    125    N.    Y.    S.    536;  1910)    140   App.   Div.   675,   676,    125 

Lefurgy  v.  Lefurgy,   (Sup.  1918)   183  N.  Y.  S.  536. 

App.    Div.    502,    169   N.    Y.    S.    970;  57.  Moritz  v.  Moritz,    (Sup.   1912) 

Hoey  v.   Hoey,    (Sup.    Sp.   T.    1899)  153  App.  Div.  147,  138  N.  Y   S    124, 

28  Misc.  308,  59  N.  Y.  S.  946,  affirmed  affirmed    211    N.    Y.    580    mem.,    105 

53  App.  Div.  208,  65  N.  Y.  S.  778.  N.  E.  1090;  Aikens  v.  Roberts,   (Sup. 

54.  Hoey  v.  Hoey,  (Sup.  Sp.  T.  Sp.  T.  1917)  164  N.  Y.  S.  502- 
1899)  28  Misc.  396,  59  N.  Y.  S.  946,  Jones  v.  Hughes,  (Sup.  Sp.  T.  1883) 
947,   affirmed   53   App.   Div.   208,    65  15  Abh.  N.  Cas.   141. 

N.  Y.  S.  778. 
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sense  that  he  may  be  suffering  from  an  insane  delusion,  and  yet 
he  may  be  able  to  conduct  business  matters  not  connected  with  his 
delusion  as  wisely  as  if  his  mind  were  not  affected.  Transactions 
with  such  a  nian  are  not  to  be  set  aside  because  of  a  single  delusion, 
or  because  he  is  of  unsound  mind. ' '  ^^  And  to  invalidate  the  act 
of  a  person  insane  on  certain  subjects  merely,  there  must  be  such 
a  connection  between  the  insane  delusions  and  the  act  in  question 
as  compels  the  inference  that  the  partial  insanity  induced  the  per- 
formance of  the  a,ct,  the  purpose  and  effect  of  which  he  could  not 
understand  and  which  he  would  not  have  performed  if  thoroughly 
sane.^'  If,,  ho:weyer,  the  act  in  question  is  the  result  of  or  directly 
influenced  by  the  delusion  or  partial  insanity,  so  that  the  nature 
of  the  act  is  not  understood  or  is  not  the  result  of  intelligent  action, 
the  person  is  to  be  deemed  of  unsound  mind  as  regards  the  validity 
of  such  act.*" 

§  674.  What  Constitutes  Delusion. —  The  delusion  of  the 

mind  which  will  render  invalid  the  act  of  a  person  caused  by  such 
delusion  is  legally  defined  as  belief  in  the  existence  of  a  fact  which 
no  sane  person  under  the  circumstances  would  entertain.*"^  And  that 
there  is  some  slight .  evidence  that  the  fact  exists  will  not  prevent 
the  belief  in  its  existence  from  being  a  delusion  in  the  legal  sense 
if  under  the  circumstances  no  sane  mind  would  have  entertained 
such  belief.*^  Thus  where  a  requested  instruction,  in  effect  that 
"  a  belief  based  upon  some  evidence  however  slight  is  not  a  delu- 
sion; that  a  delusion  rests. upon  no  evidence  but  a  mere  surmise; 
but  it  is  only  a  belief  of  facts  which  no  sane  mind  would  believe, 
that  would  constitute  an  insane  delusion,"  was  held  erroneous  as 
an  entire  proposition,  Barker,  J.,  says:  "  Delusions  of  the  mind 
which  render  void  the  act  caused  by  such  delusions  must  be  a 
belief  of  facts  which  no  sane  person  would  believe.  Another 
definition  is  given  in  these  words:  Delusion  is  a  belief  in  some- 
thing impossible  in  the  nature  of  things  or  circumstances  of  the 
case.  There  may  be  a  belief  in  the  mind  of  the  existence  of  a  fact 
which  no  sane  person  would  believe  under  the  circumstances  of 
the  case,  although  there  might  be  a  shadow  of  evidence  that  the 

58.  Aikens   v.    Boberts,    (Sup.    Sp.  61.  Riggs  v.  American  Home  Mia- 
T.  1917)    164  N.  Y.  S.  502,  504.                  sionary   Soc,    (Sup.   O.   T.    1885)    35 

59.  Moritz  v.  Moritz,    (Sup.   1912)        Hun  656. 

153  App.  Div.  147,  138  N.  Y.  S.  124,  62.  Riggs  v.  American  Home  Mis- 
affirmed  211  N.  Y.  580,  582  mem.,  sionary  Soc,  (Sup.  G.  T.  1885)  35 
;05  N.  E.  1090.  Hun  656. 

60.  See  supra,  section  668. 
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fact  exists.  But  this  is  not  the  true  test  to  be  applied  in  deter- 
mining the  question  whether  the  act  involved  is  the  result  of  a 
delusion  or  not.  A  singular  circumstance  may,  in  a  particular 
instance,  be  some  evidence  of  the  fact  believed,  but  when  it  is  not 
supported  by  some  further  evidence  and  is  left  to  stand  wholly 
uncorroborated,  it  would  be  the  most  irrational  and  improbable 
thing  for  a  sane  mind  to  believe  that  the  fact  existed.  The  legal 
proposition  to  be  applied  to  cases  of  this  character  is  a  general  one, 
and  is  in  substance  as  before  stated,  viz. :  Is  the  belief  of  the  mind 
which  induces  the  act  a  mere  delusion  which  no  sane  mind  would 
believe  in  1  And  if  such  be  the  condition  of  mind  of  the  person 
whose  conduct  is  in  question,  it  is  ujaequivocal  evidence  of  insan- 
ity. "  *^  In  a  leading  case  involving  the  validity  of  a  will,  Gray,  J., 
says :  ' '  Delusion  is  insanity,  where  one  persistently  believes  sup- 
posed facts,  which  have  no  real  existence,  except  in  his  perverted 
imagination,  and  against  all  evidence  and  probability,  and  conducts 
himself,  however  logically,  upon  the  assumption  of  their  existence. 
.  .  .  But  if  there  are  facts,  however  insufficient  they  may  in 
reality  be,  from  which  a  prejudiced,  or  a  narrow,  or  a  bigoted 
mind  might  derive  a  particular  idea  or  belief,  it  cannot  be  said 
that  the  mind  is  diseased  in  that  respect.  The  belief  may  be 
illogical  or  preposterous,  but  it  is  not  therefore  evidence  of  insan- 
ity in  the  person.  Persons  do  not  always  reason  logically  or  cor- 
rectly from  facts,  and  that  may  be  because  of  their  prejudices,  or 
of  the  perversity  or  peculiar  construction  of  their  minds. ' '  ^* 

§  675.  Weakness  of  Mind  in  Connection  with  Fraud  or  Undue 
Influence. —  Persons  who  are  mentally  weak  though  not  to  the 
extent  of  being  deemed  non  compos  mentis  are  the  more  easily 
made  the  victims  of  fraud,  undue  influence,  or  their  own  folly, 
and  where  one  takes  advantage  of  such  a  person  to  obtain  from 
him  a  hard,  an  unequal  or  unconscientious  bargain,  a  court  of 
equity  has  asserted  jurisdiction  from  an  early  date  to  grant  relief 
therefrom.^5    And  such  an  action  for  relief  may  be  brought  by  the 

63.  Riggs  V.  American  Home  Mis-  v.  American  Tract  Soc,  (1884)  95 
sionary  Soc,  (Sup.  G.  T.  1885)  35  N.  Y.  503,  affirming  16  Wlcly.  Dig. 
Hun  656,  658.  391;  Nutting  v.  Pell,   (Sup.  1896)   U 

64.  In  re  White,  (1890)  121  N.  Y.  App.  Div.  55,  42  N.  Y.  S.  987;  Jack- 
406,  413,  31  State  Rep.  528,  24  N.  Ei.  son  v.  King,  (Sup.  1825)  4  Cow. 
935.  See  also  DoMe  v.  Armstrong,  207,  217;  Sweet  v.  Bean  (Sup  G  T 
(1899)  160  N.  Y.  584,  55  N.  E.  302.  1874)    67   Barb.   91,   3   Thomp'  &   C 

65.  Sears  V.  Shafer,  (1852)  6  N.  Y.  772;  Sehanck  v.  Hooper,  (Sup.  Spl 
268,    affirming    1    Barb.    408;    Riggs  T.   1916)    160  N.  Y.   S.   627;    Aikens 
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person  defrauded  or  after  his  death  by  his  personal  representa- 
tives.^ A  court  of  equity,  however,  in  the  absence  of  fraud,  will 
grant  relief  only  on  equitable  terms,  and  does  not  as  a  matter  of 
course  set  aside  all  contracts  or  transactions  of  persons  of  weak 
mind.*' 

§  676.  Presumption  as  to  Mental  Capacity. — ^AU  persons  of 
proper  age  are  presumed  to  have  sufficient  mental  capacity  to  eon- 
tract,  and  the  burden  of  proving  want  of  such  capacity  is  on  the 
party  alleging  that  fact.**  As  said  by  Woodworth,  J.,  in  an  early 
case :  ' '  The  rule  applicable  to  such  cases  is,  that  where  the  .act 
of  a  party  is  sought  to  be  avoided  on  the  ground  of  mental  dis- 
ability, proof  of  the  fact  lies  upon  him  who  alleges  it,  and,  until 
the  contrary  appears,  sanity  is  to  be  presumed. "  °'  In  this  con- 
nection. Van  Ness,  J.,  says:  "  This  rule  of  law  is  recognized  by 
all  the  elementary  writers  on  the  subject;  and  in  all  the  adjudged 
cases  which  I  have  met  with,  both  in  law  and  equity,  the  court 


V.  Roberts,  (Sup.  Sp.  T.  1917)  164 
N.  Y.  S.  502;  Sprague  v.  Duel, 
(Chan.  Ct.  1845)  11  Paige  480.  See 
supra,  section  157,  as  regards  weak- 
ness of  mind  as  an  element  of  fraud 
generally. 

66.  Curry  v.  Brockway,  (Com.  PI. 
G.  T.  1883)    12  Daly  17,  20. 

67.  Person  v.  Warren,  (Sup.  Sp. 
T.  1852)  14  Barb.  488;  Siemon  v. 
Wilson,   (Chan.  Ct.  1835)   3  Edw.  36. 

68.  Delafield  v.  Parish,  (1862)  25 
N.  Y.  9,  affirming  1  Redf.  1;  Weed 
V.  Mutual  Ben.  L.  Ins.  Co.,  (1877) 
70  K.  Y.  561,  affirming  41  Super. 
Ct.  476;  Shipman  v.  Protected  Home 
Circle,  (1903)  174  N.  Y.  398,  67 
N.  E.  83,  modifying  66  App.  Div. 
448,  73  N.  Y.  S."  594 ;  Buchanan  v., 
Belsey,  (Sup.  1901)  65  App.  Div.  58, 
72  N.  Y.  S.  601;  In  re  Preston, 
(Sup.  1906)  113  App.  Div.  732,  736, 
99  N.  Y.  S.  312,  37  Civ.  Pr.  165; 
Curran  v.  Hosey,  (Sup.  1912)  153 
App.  Div.  557,  138  IST.  Y.  S. 
910;  Donlon  v.  Donlon,  (Sup. 
1912)  154  App.  Div.  212,  215,  138 
N.  Y.  S.  1039 ;  Jackson  v.  Van  Dusen, 
Sup.  1809)  5  Johns.  144,  147;  Gard- 
ner V,  Gardner,    (Ct.   Err.   1839)    22 

2 


Wend.  i526;  Brown  v.  Torrey,  (Sup. 
G.  T.  1857)  24  Barb.  583;  Ean  v. 
Snyder,  (Sup.  G.  T.  1865)  46  Barb. 
230;  In  re  Flansburgh,  (Sup.  G.  T. 
1894)  82  Hun  49,  63  State  Rep.  499, 
31  N.  Y.  S.  177;  Baldwin  v.  Golde 
(Sup.  G.  T.  1895)  88  Hun  115,  121, 
68  State  Rep.  273,  34  K  Y.  S.  587; 
Jennings  v.  Hennessy,  (Sup.  Tr.  T. 
1899)  26  Misc.  265,  267,  55  N.  Y.  S. 
833;  SoUey  v.  Westcott,  (Sup.  Tr. 
T.  1904)  43  Misc.  188,  88  N.  Y.  S. 
297;  In  re  Liddy,  (Sup.  G.  T.  1889) 
2  Silv.  Sup.  223,  24  State  Rep.  607, 
5  N.  Y.  S.  636;  Dorchester  v.  Dor- 
chester, (Sup.  G.  T.  1888)  18  State 
Rep.  402,  3  N.  Y.  S.  238,  reversed 
on  other  grounds  121  N.  Y.  156,  30 
State  Rep.  498,  23  N.  E.  1043;  Has- 
brouck  V.  Young,  (Sup.  G.  T.  1891) 
40  State  Rep.  766,  15  N.  Y.  S.  919; 
Jones  V.  Jones,  (Sup.  G.  T.  1892)  43 
State  Rep.  434,  17  N.  Y.  S.  905, 
affirmed  137  N.  Y.  610,  51  State  Rep. 
75,  33  N.  E.  479 ;  Potter  v.  McAlpine, 
(Surr.  Ct.  1885)  3  Dem..  108;  In  re 
Vedder,  (Surr.  Ct.  1888)  6  Dem.  92, 
14  State  Rep.  470. 

69.  Jackson  v.  King,    (Sup.   1825) 
4  Cow.  207,  216. 
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in  their  reasoning  and  opinions  seem  to  take  it  for  granted. ' '  ™ 
And  it  is  said  that  to  overcome  this  presumption  it  is  necessary 
to  show  affirmatively  that  the  party's  state  of  mind  precluded  the 
possibility  of  a  just  apprehension  of  the  nature  of  the  act  or  of 
an  intelligent  assent  to  iV^  The  criterion  for  determining  the 
validity  of  an  alleged  incompetent's  contract  is  his  condition  at 
the  time  the  contract  was  made.  If  it  is  shown  that  a  party  to  a 
contract  prior  to  its  execution  was  laboring  under  a  general  de- 
rangement of  the  mind,  and  it  is  claimed  that  the  contract  was 
made  during  a  lucid  interval,  the  burden  would  be  on  the  party 
seeking  to  uphold  the  contract  to  show  that  it  was  in  fact  made 
during  such  an  interval.'^  On  the  other  hand,  as  many  forms  of 
mental  disease  are  progressive  in  their  nature,  the  fact  that  the 
after  developments  of  such  a  disease  result  in  insanity  on  the  part 
of  the  person  so  affected  does  not  necessarily  prove  that  he  was 
incompetent  at  an  antecedent  time  when  the  contract  in  question 
was  executed.'^  Thus  where  a  voluntary  conveyance  by  a  husband 
to  his  wife  was  attacked  for  want  of  the  mental  capacity  of  the 
grantor,  and  it  was  shown  that  the  conveyance  was  executed  while 
he  was  suffering  from  the  incipient  stages  of  paresis  from  which 
disease  he  ultimately  died,  it  was  held  that  it  must  be  shown  that 
at  the  time  of  the  execution  of  the  deed  the  disease  had  so  far 
progressed  as  to  render  the  grantor  incapable  of  understanding, 
the  nature  of  the  transaction.'*  Where  a  finding  of  want  of  mental 
capacity  is  clearly  against  the  weight  of  the  evidence  an  appellate 
court  should  not  hesitate  to  set  it  aside.'^ 

§  677.  Adjudication    of    Incompetency    Generally. — ^An 

adjudication  of  insanity  in  lunacy  proceedings  and  the  appoint- 
ment of  a  committee  to  take  charge  of  the  person  and  property 
of  the  lunatic  are,  according  to  the  better  view,  conclusive,  and 
not  merely  prima  facie  evidence,  of  the  fact  of  incompetency  on 

70.  Jackson  v.  Van  Dusen,  (Sup.  73.  Haines  v.  Scott,  (Sup.  1898) 
1809)    5   Johns.   144,   157.  35  App.  Div.  515,  54  N.  Y.  S.  844; 

71.  Jennings  v.  Hennessy,  (Sup.  Hoey  v.  Hoey,  (Sup.  1900)  53  App. 
Tr.  T.  1899)  26  Misc.  265,  267,  55  Div.  208,  65  N.  Y.  S.  778,  affirming 
N.  Y.  S.  833.  28  Misc.  39«,  59  N.  Y.  S.  946. 

72.  Jackson  v.  Van  Dusen,  (1809)  74.  Hoey  v.  Hoey,  (Sup.  1900)  53 
5  Johns.  144,  159;   Jackson  v.  King,  App.    Div.    208,    65    N.    Y.    S.    778, 

(Sup.     1825)      4     Cow.     207,     216;  affirming  28  Misc.   396,   59   N.   Y.   S. 

Aikens  V.  Roberts,  (Sup.  Sp.  T.  1917)  946. 

164    N.    Y.    S.    502,    504;    Curry    v.  75.  Thoma    v.    Irving    Sav.    Inst., 

Broclcway,   (Com.  PI.  G.  T.  1883)   12  (Sup.  .1911)    142  App.  Div.  779,  127 

Daly  17,  25.  N.  Y.  S.  .70S. . 
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his  part  and  incapacity  to  bind  himself  by  contract  until  the  com- 
mission is  superseded  by  the  court.'''  The  same  effect  is  given  to 
the  adjudication  of  incompetency  in  proceedings  under  our  statute 
against  a  person  as  a  habitual  drunkard."  And  after  proceedings 
to  have  a  person  declared  an  incompetent  are  instituted,  and  such 
a  decree  rendered,  there  is  no  capacity  on  the  part  of  the  person 
so  adjudged  an  incompetent  to  bind  himself  by  contract  even 
though  the  contract  was  made  during  a  lucid  period,'*  or  while 
the  habitual  drunkard  was  in  fact  sober.''  As  said  by  Euggles, 
C.  J. :  "If  it  were  otherwise,  the  proceedings  would  furnish  a 
very  ineffectual  security  against  waste  and  improvidence;  every 
transaction  would  be  open  to  litigation,  upon  the  question  whether 
it  took  place  while  the  drunkard  was  in  a  state  of  sobriety  or  in- 
toxication; and  the  committee  could  not  execute  his  trust  with 
safety  to  himself,  or  benefit  to  the  drunkard  or  his  family.  Similar 
consequences  would  unavoidably  follow  from  permitting  the  drunk- 
ard, during  sober  intervals,  to  contract  debts  or  incur  liabilities, 
by  which  the  property  might  be  seized  and  sold  on  judgment  and 
execution.  The  effect  of  the  inquisition  is,  that  the  drunkard  is 
incapable,  at  all  times,  of  conducting  his  affairs,  and  they  are 
therefore  taken  wholly  out  of  his  control.  From  the  very  nature 
and  object  of  the  proceeding,  therefore,  the  inquisition  must  be 
regarded  as  conclusive  evidence  of  the  incapacity  of  the  drunkard 
to  dispose  of  his  property  or  to  contract  debts,  from  the  time  when 
it  is  found. ' '  *"    The  incompetent 's  power  to  bind  himself  after  he 

76.  Wadsworth  v.  Sharpsteen,  78.  Carter  v.  Beckwith,  (1891)  128 
(1853)  8  N.  Y.  388,  1  Seld.  Notes  N.  Y.  312,  316,  40'  State  Eep.  343, 
121,   affirming   14   Barb.   169;    Carter       28  N.  E.  582. 

V.  Beckwith,  1891)   128  N.  Y.  312,  40  79.  Wadsworth       v.        Sharpsteen, 

State  Rep.  343  28  N.  E.  582;  Sander  (1863)    8   N.   Y.   388,    1    Seld.  Notes 

V.   Savage,    (Sup.  902)    75  App.  Div.  121,    affirming    14    Barb.    169.     See 

333,  335,  11  N.  Y.  Annot.   Gas.  433,  also  Anderson  v.  Hicks,   (Sup.  1912) 

78  N.   Y.   S.    189;    Hardy  v.  Berger,  150  App.  Div.  289,  291,  134  N.  Y.  S. 

(Sup.    1902)     76    App.    Div.    393,,    12  1018,  3  Civ.  Pro.  N.  S.  306. 

N    Y    Annot.  Cas.   118,   78  N.  Y.  S.  80.  Wadsworth       v.        Sharpsteen, 

709;     Brauer     v.     Lawrence,      (Sup.  (1853)     8    N.    Y.   388,    391,    1    Seld. 

1914)   165  App.  Div.  8,  11,  150  N.  Y.  Notes  121. 

S.  497;  Wamslev  v.  Darragh,   (Com.  In  Carter  v.  Beckwith,   (1891)    128 

PI.  G.  T.  1895)  14  Misc.  566,  70  State  N.  Y.   312,   316,  40  State   Rep.  343, 

Rep.  719,  35  N.  Y.  S.  1075;  L' Amour-  28    N.    E.     582,    Andrews,    J.,    also 

eux   V.    Crosby,    (Chan.    Ct.    1831)    2  says:     " The  law  is  well  settled  that 

Paige  422,  425.  a  lunatic  whose  lunacy  has  been  ju- 

77.  Wadsworth  v.  Sharpsteen,  dicially  determined  and  for  whom  a 
(1853)  8  N.  Y.  388,  1  Seld.  Notes  committee  liad  been  appointed,  is  in- 
121,  affirming  14  Barb.  169.  capable  of  entering  into  any  contract. 
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has  been  declared  an  incompetent  is  not  affected  by  the  fact  that 
the  party  with  whom  he  deals  is  ignorant  of  the  adjudication  or 
decree.*^  The  proceedings  against  persons  non  compos  mentis  and 
habitual  drunkards  are  analogous  to  proceedings  in  rem  to  which 
no  one  can  strictly  be  said  to  be  a  stranger,  and  being  public  and 
notorious  are  presumed  to  be  known  to  those  who  subsequently 
deal  with  the  subjects  of  them,  and  as  to  all  business  which  the 
committee  is  authorized  to  transact  for  the  incompetent  until  the 
inquisition  is  set  aside.*^ 

§  678.  Retroactive  Effect  of  Adjudication. —  Lnder  the 

early  practice  the  decree  adjudging  the  person  incompetent  against 
whom  the  proceedings  were  instituted  was  effective  as  of  the  time 
of  the  institution  of  the  proceedings.*'  It  is  otherwise  under  the 
present  practice,  as  an  express  provision  is  now  contained  in  sec- 
tion 2335  of  the  Code  of  Civil  Procedure  confining  the  inquiry  to 
the  question  whether  the  alleged  lunatic  is  incompetent  at  the  time 
of  the  inquiry.** 

The  adjudication  did  not  as  a  general  rule  have  a  retroactive 
effect  so  as  to  establish  incapacitj^  to  contract  as  of  a  date  precedent 
to  the  institution  of  the  proceedings,*^  as  the  purpose  of  such  a 

and  that  any  contract  wliich  lie  may  (1853)     8    N.    Y.    388,    392,    1    Seld. 

assume  to  make  while  in  that  situa-  Notes  121. 

tion  is  absolutely  void.     .    .    .     The  83.    L'Amoureux  v.  Crosby,  ( Chan, 

court   will   not   inquire   whether   the  Ct.   1881)   2  Paige  422,  426. 
lunacy  in  fact  continued  and  existed  84.      In   re   Preston,     (Sup.    1906) 

when   the   contract   was   made.     The   •    113  App.  Div.  732,  99  N.  Y.  S.  312 

presumption    of    its    continuance    is  37  Civ.  Pro.  165;  Matter  of  Demelt, 

conclusive    as    to   all    dealings   after  (Sup.  1882)   27  Hun  480;   Matter  of 

the    inquisition    until    it    has    been  Cook,   (Sup.  G.  T.  1889)  3  gilv.  Sup. 

superseded.     The   court  on   the   find-  2,  25  State  Rep.  64,,  6  N.  Y.  S.  720; 

ing    of    an    inquisition    establishing  Reals  v.  Weston,    (Sup.  Sp.  T.  1899) 

lunacy,    is    vested   with    jurisdiction  28  Misc.  67,  59  N.  Y.  S.  807 ;  Schanck 

over  the   person  of  the   lunatic   and  v.   Hooper,    (Sup.   Sp.    T.    1916)    160 

assumes  the   custody  and   control  of  N.  Y.  S.  627. 

his  estate,  which  it  manages  through  85.     Jackson  v.  King,    (Sup.  1825) 

the  committee  appointed  in  the  pro-  4  Cow.  207,  217;   Person  v.  Warren 

ceedings,  as  its  bailiff  or  agent;   and  (Sup.    Sp.    T.    1852)     14    Barb.    488;' 

although  the  title  of  the  lunatic  to  Jennings  v.   Hennessy,    (Sup.   Tr.  T. 

his  property  is  not  divested  by  the  1899)   26  Misc.  265,  267,  55  N.  Y.  S. 

proceedings,  he  can  no  longer  buy  or  833 ;    Swanstrom  v.   Day,    ( Sup.    Sp. 

sell,   or   enter    into   any   contract   or  T.   1906)    46  Misc.  311,  93  N.   Y.  S. 

dealing  binding  him  or   his   estate."  192;    O'Neill  v.   Nolan,    (Sup.   G.'  T. 

81.  Wadsworth  v.  Sharpsteen,  1892)  50  State  Rep.  641,  21  N.  Y. 
(1853)  8  N.  Y.  388,  1  Seld.  Notes  S.  222;  Jones  v.  Hughes,  (Sup.  Sp. 
121,    affirming    14   Barb.    169.  T.  1883)    15  Abb.  N.  Cas.   141. 

82.  Wadsworth      v.      Sharpsteen, 
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proceeding  was  to  determine  tlie  mental  capacity  of  the  person  at 
the  time  of  the  proceeding,  and  this  was  ordinarily  and  properly 
the  sole  issue,  unless  it  was  otherwise  directed  in  the  order  of  the 
court  granting  the  commission.^^  Prior  to  the  express  restriction 
limiting  the  scope  of  the  inquiry  it  has  been  held  that  even  if  there 
was  a  special  finding  under  an  issue  directed  by  the  court,  as  to 
the  want  of  mental  capacity  of  the  person  at  a  time  antecedent 
thereto,  it  cannot  affect  the  right  of  a  third  person  who  may  have 
contracted  with  the  alleged  lunatic,  for  the  reason  that  he  was 
not  a  party  to  the  proceedings.^''  But  according  to  the  better  view, 
if  the  issue  was  directly  raised  in  the  lunacy  proceedings  as  to  the 
mental  condition  of  the  party  at  a  time  prior  to  the  proceedings, 
a  finding  of  incompetency  as  of  such  time  was  prima  facie  evidence 
of  such  fact  as  against  third  persons  dealing  with  the  incompetent.*^ 
The  finding,  however,  as  to  prior  insanity  was  never  conclusive 
as  to  the  antecedent  unsoundness  of  mind.*'  Ajad  even  the  person 
on  whose  petition  the  alleged  incompetent  was  adjudged  of  un- 
sound mind  could,  for  the  purpose  of  sustaining  a  transaction 
between  himself  and  the  incompetent,  show  that,  contrary  to  the 
finding  as  to  antecedent  unsoundness  of  mind  at  the  time  it  took 
place,  the  alleged  incompetent  was  of  sound  mind.'" '  Since  the 
restriction  as  to  the  scope  of  the  inquiry,  even  though  there  should 
be  an  inadvertent  finding  as  to  prior  incompetency,  it  cannot  have 
any  effect  as  prima  facie  or  presumptive  evidence  of  the  alleged 
incompetent's  antecedent  mental  condition.'^    The  mere  pendency 

86.  Jones   v.    Hughes,    (Sup.    Sp.  N".  Y.  67,  26  State  Rep.  511,  22  N.  E. 
T.    1883)    15  Abb.  N.  Cas.   141,   148.  446;    Hirsch    v.    Trainer,     (Sup.    Sp. 

87.  Jones  v.    Hughes,    (Sup.    Sp.  T.    1877)    3   Abb.   N.   Cas.   274.     See 
T.   1883)    15  Abb.  N.   Cas.   141,   149.  also    L'Amoureux   v.    Crosby,    (Chan 

88.  Van  Deusen  v.   Sweet,    (1873)        Ct.   1881)    2  Paige  422,  427. 

51  N.  y.  378,  386;  Hughes  v.  Jones,  90.    Hughes  v.   Jones,    (1889)    116 

(1889)    116  N.  Y.  67,  26  State  Kep.  N.  Y.  67,  26  State  Rep.  511,  22  N. 

511,  22  N.  E.  446;  Sander  v.  Savage,  E.  446. 

(Sup.    1902)    75   App.    Div.    333,    11  91.  In  re  Preston,   (Sup.  1906)   113 

N.  Y.  Annot.  Cas.  433,  78  N.  Y.  S.  App.  Div.  732,  99  N.  Y.  S.  312,   37 

189;  Hicks  v.  Marshall,   (Sup.  G.  T.  Civ.    Pro.    165;    Schanek  y.    Hooper, 

1876)    8  Hun  327;  Wamsley  v.  Dar-  (Sup.  Sp.  T.  1916)    IGO  N.  Y.  S.  627. 

ragh,  (Com.  PI.  G.  T.  1895)   14  Misc.  See  also  Boschen  v.  Stoekwell,    (Sup. 

566,  568,  70  State  Rep.  719,  35  N.Y.S.  1916)    171   App.  Div.  34,  36,   156  N. 

1075;  L'Amoureux  v.  Crosby,   (Chan.  Y.  S.  799,  and  especially  the  dissent- 

Ct.  1881 )  2  Paige  422,  427.     See  also  ing  opinion  of  Kellogg,  P.  J. 

Hardy    v.    Berger,     (Sup.    1902)     76  A    number    of    the    cases    decided 

App.  Div.  393,  12  N.  Y.  Annot.  Cas.  after  the   adoption   of   the   provision 

118,  78  N.  Y.  S.  709.  restricting  the   scope  of  the  inquiry, 

89.  Hughes   v.    Jones,    (1889)    116  evidently  through  inadvertence,  have 
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of  lunacy  proceedings  against  a  person  at  the  time  of  his  death  is 
no  evidence  of  his  incompetency,  and  the  petition  in  such  proceed- 
ings is  not  admissible  to  prove  his  incompetency.'^ 

§  679.  Contract  as  Void  or  Voidable;  Contract  Made  after 
Inquisition. — A  contract  with  a  lunatic  who  has  been  adjudged 
insane,  and  for  whose  property  and  person  a  committee  has  been 
appointed,  is  properly  said  to  be  void.'^  As  said  by  Andrews,  J. : 
"  The  law  is  well  settled  that  a  lunatic  whose  lunacy  has  been 
judicially  determined  and  for  whom  a  committee  had  been  ap- 
pointed is  incapable  of  entering  into  any  contract,  and  that  any 
contract  which  he  may  assume  to  make  while  in  that  situation  is 
absolutely  void.  .  .  .  The  court  will  not  inquire  whether  the 
lunacy  in  fact  continued  and  existed  when  the  contract  was  made. 
The  presumption  of  its  continuance  is  conclusive  as  to  all  dealings 
after  the  inquisition  until  it  has  been  superseded.  The  court  on 
the  finding  of  an  inquisition  establishing  lunacy  is  vested  with 
jurisdiction  over  the  person  of  the  lunatic  and  assumes  the  custody 
and'  control  of  his  estate,  which  it  manages  through  the  committee 
appointed  in  the  proceedings,  as  its  bailiff  or  agent ;  and  although 
the  title  of  the  lunatic  to  his  property  is  not  divested  by  the  pro- 
ceedings, he  can  no  longer  buy  or  sell,  or  enter  into  any  contract 
or  dealing  binding  him  or  his  estate. ' '  '*  And  it  has  been  held 
that  as  a  contract  for  the  sale  of  land  executed  by  a  person  after 
he  has  been  adjudged  a  lunatic  is  void,  it  cannot  be  adopted  and 
enforced  by  the  incompetent's  committee,  thus  permitting  the 
person  contracting  with  the  incompetent  to  avail  himself  of  the 

failed    to    notice     the    change    thus  re    Beckwith,    (Sup.    G.    T.    1875)    3 

worked    and   have    still    applied    the  Hun     443,     6     Thomp.     &     G.     13; 

early  rule  that  the  finding  of  ante-  L'Amoureux   v.    Croshy,     (Chan.    Ct. 

cedent   insanity    is    prima   facie   evi-  1831 )   2  Paige  422,  427. 
dence  of  such  fact.     See  for  instance  It  has  been  held  that  a  person  of 

Hicks  V.  Marshall,  (Sup.  G.  T.  1876)  unsound  mind  and  under  a  commit- 

8  Hun  327.  tee,  may  be   permitted,   by   order  of 

92.  Wamsley  v.  Darragh,  (Com.  court  made  on  her  own  petition,  to 
PI.  G.  T.  1895)  14  Misc.  566,  70  make  a  reasonable  and  proper  gift, 
State  Eep.  719,  35  N.  Y.  S.  1075.  if  she  has  adequate  property,  mental 

93.  Hughes  v.  Jones,  (1889)  116  capacity  to  understand  the  act  and 
N.  Y.  67,  26  State  Rep.  511,  22  N.  the  circumstances  involved,  and  judg- 
E.  446;  Carter  v.  Beckwith,  (1891)  ment  to  form  a  reasonable  purpose 
128  N.  Y  312,  40  State  Rep.  343,  28  in  respect  thereto.  In  re  Gilbert, 
N.  E.  582;  Lawrence  v.  Morris,  (Sup.  (In  Lunacy  1876)  3  Abb.  N.  Cas.  222. 
1915)  167  App.  Div.  186,  193,  152  94.  Carter  v.  Beckwith,  (1891) 
N.  Y.  S.  777;  Fitzhugh  v.  Wilcox,  128  N.  Y.  312,  316,  40  State  Rep. 
(Sup.  G.  T.  1851)    12  Barb.  235;  In  343,  28  N.  E.  582. 
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defense.''  In  this  connection  Johnson,  J.,  says:  "  The  liability 
of  the  other  party,  contracting  with  a  lunatic,  upon  executory  con- 
tracts, must  depend  upon  the  question  whether  the  contract  was 
voidable  merely  at  the  election  of  the  lunatic  or  his  heirs  or  repre- 
sentatives, or  absolutely  void.  The  distinction  between  the  void 
and  voidable  contracts  of  a  lunatic  does  not  appear  to  be  entirely 
settled  upon  authority,  but  I  apprehend  it  will  be  found  to  be 
substantially  this;  that  the  deeds  and  contracts  of  a  lunatic,  made 
before  office  found,  are  not  void  but  voidable,  while  those  made 
afterwards  are  absolutely  void.  .  .  .  How  can  a  person  who  is 
judicially  declared  a  lunatic  and  in  the  charge  of  a  committee 
make  a  contract  which  will  confer  any  rights  or  impose  any  obliga- 
tions upon  any  one  ?  Mutual  consent  and  reciprocity  of  obligation, 
which  are  both  generally  necessary  to  the  validity  of  all  contracts, 
must  be  entirely  wanting.  The  lunatic  has  no  mind  capable  of 
assenting  or  of  incurring  any  obligation.  Indeed,  it  seems  to  me 
perfectly  clear  that  the  judgment  of  the  law  which  pronounces 
the  party  a  lunatic  and  gives  over  his  person  and  estate  to  the 
custody  of  another  takes  away  from  him,  absolutely,  all  competency 
to  contract,  until  his  rights  are  restored. ' ' '' 

§  680.  1  Contract  Made  before  Inquisition. —  It  has  been 

said  that  where  one  contracting  with  an  insane  person  had  knowl- 
edge of  his  insanity  though  the  incompetent  may  not  have  been 
judicially  declared  insane,  the  contract  is  void."  And  where  the 
insane  person  executed  a  mortgage  of  personal  property  to  secure 
a  loan  the  amount  of  which  was  less  than  one  tenth  of  its  value, 
and  the  mortgagee,  knowing  that  the  mortgagor  was  incompetent, 
entered  into  the  transaction  in  order  to  obtain  the  property  and 
took  possession  thereof  under  the  mortgage,  it  was  held  that  the 
mortgage  transferred  no  title  and  the  taking  was  tortious,  and 
therefore  the  committee  subsequently  appointed  for  the  incom- 
petent could  maintain  trover  in  the  cepit  to  recover  the  value  of 
the  property.'^  As  a  general  rule,  however,  until  a  committee  of 
the  person  and  estate  of  one  non  compos  mentis  has  been  appointed 
the  contracts  of  an  alleged  lunatic  are  voidable  merely  and  not 
void.''    And  his  contracts,  like  those  of  an  infant,  can  be  avoided 

95.  Fitzhugh  v.  Wilcox,    (Sup.  G.  98.   Sander  v.  Savage,  (Sup.  1902) 
T.  1851)   12  Barb.  235.  75  App.  Div.  333,   78  N.  Y.   S.   189, 

96.  Fitzhugh  v.  Wilcox,    (Sup.  G.  11  N.  Y.  Annot.  Cas.  433,  reversing 
T.  1851)   12  Barb.  235,  237.  36  Misc.  385,  73  N.  Y.  S.  695. 

97.  Westerfield  v.   Jackson,    (Sup.  99.  Blinn   v.   Scliwarz,    (1904)    177 
G.  T.  1886)   3  State  Rep.  353.  N.   Y,   252,   69  N.   E.  542;   Smith  v. 
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only  by  the  incompetent  and  his  representatives,  and  not  by  the 
person  dealing  with  him.i  The  fact  that  a  person  has  been, 
arrested  by  a  peace  officer  and  siimmarily  committed  as  an  insane 
person,  but  not  judicially  declared  insane,  does  not  render  his 
contracts  void.^  The  appointment  of  an  agent  by  a  person  non 
compos  mentis  is  said  to  be  void  and  not  voidable  merely.^ 

§  681. Contract  through  Agent.^ —  The  fact  that  a  con- 
tract with  a  lunatic  is  entered  into  on  his  part  through  an  agent 
does  not  render  the  contract  binding  to  any  greater  extent  or  con- 
fer any  greater  rights  on  the  other  party  than  if  the  lunatic  had 
acted  personally  in  the  matter.*  And  while  there  are  authorities 
which  take  the  view  that  an  agency  or  power  of  attorney  is  not 
ipso  facto  revoked  by  the  subsequent  insanity  of  the  principal,^ 
according  to  the  better  view  it  would  seem  that  a  power  of  attorney 
not  coupled  with  an  interest  given  by  a  person  while  sane  is  ipso 
facto  revoked  by  his  subsequent  insanity,  even  though  the  prin- 
cipal's insanity  has  not  been  established  by  an  inquisition.^  As 
said  in  this  connection:  "An  authority  to  do  an  act  for  and  in 
the  name  of  another  presupposed  a  power  in  the  individual  to  do 
the  act  himself,  if  present.  .  .  .  Upon  the  constitution  of  an  agent 
or  attorney  to  act  for  another,  where  thfe  authority  is  not  coupled 
with  an  interest  and  not  irrevocable,  there  exists  at  all  times  a 
right  of  supervision  in  the  principal,  and  power  to  terminate  the 
authority  of  the  agent  at  the  pleasure  of  the  principal.  .  .  .  When, 
then,  an  act  of  Providence  deprives  the  principal  of  the  power  to 
exercise  any  judgment  or  will  on  the  subject,  the  authority  of  the 
agent  to  act  should  thereby  be  suspended  for  the  time  being ;  other- 
Ryan,  (1908)  191  N.  Y.  452,  84  N.  3.  Wamsley  v.  Darragh,  (Com.  PI. 
E.  402;  Pitzhugh  v.'  Wilcox,  (Sup.  G-.  T.  1895)  14  Misc.  566,  568,  70 
G.  T.  1851)  12  Barb.  235,  237;  Riley  State  Rep.  719,  35  N.  Y.  S.  107.5, 
V.  Albany  Sav.  Bank,  (Sup.  G.  T.  reversing  12  Misc.  199,  67  State  Rep. 
1885)  36  Hun  513,  519;  Baldwin  v.  93,  33  N.  Y.  S.  274. 
Golde,  (Sup.  G.  T.  1895)  88  Hun  '4.  Merritt  v.  Merritt,  (Sup.  1898) 
115,  68  State  Rep.  273,  34  N.  Y.  S.  27  App.  Div.  208,  50  N.  Y.  S.  604; 
587;  Wamsley  v.  Darragh,,  (City  Ct.  Marvin  v.  Inglis,  (App.  1869)  39 
G.  T.  1895)  12  Misc.  199,  67  State  How.  Pr.  329,  353. 
Rep.  93,  33  N.  Y.  S.  274;  Wagener  5.  Brown  V.  Nichols,  (1870)  42 
V.  Harriott,  (City  Ct.  Tr.  T.  1887)  N.  Y.  26,  9  Abb.  Pr.  N.  S.  1 ;  Wallis 
20  Abb.  N.  Cas.  283.                                    v.  Manhattan  Co.,   (Super.  Ct.  1829) 

1.  Wamsley  v.  Darragh,   (City  Ct.       2   Supr.   Ct.   495. 

G.   T.   1895)    12  Misc.   199,  67    State  6.   Merritt  v.  Merritt,   (Sup.  1898) 

Rep.  93,  33  N.  Y.  S.  274.  27  App.  Div.  208,  50  N.  Y.   S.  604. 

2.  Wagener  v.  Harriott,    (City  Ct. 
Tr.  T.  1887)   20  Abb.  N.  Cas.  283. 
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wise  the  right  of  the  agent  would  be  continued  beyond  the  period 
when  all  evidence  that  the  principal  chose  to  continue  the  author- 
ity had  ceased;  for  after  the  principal  was  deprived  of  the  power 
to  exercise  any  will  upon  the  subject,  there  could  be  no  assent  or 
acquiescence,  or  evidence  of  any  kind,  to  show  that  he  consented 
that  the  agency  should  continue  to  exist.  And,  moreover,  a  con- 
firmed insanity  would  render  wholly  irrevocable  an  authority 
which,  by  the  original  nature  of  its  constitution,  it  was  to  be  in 
the  power  of  the  principal  at  any  time  to  revoke.  It  is  for  these 
reasons  that,  we  are  of  opinion  that  the  insanity  of  the  principal, 
or  his  incapacity  to  exercise  any  volition  upon  the  subject  by 
reason  of  an  entire  loss  of  mental  power,  operates  as  a  revocation 
or  suspension  for  the  time  being  of  the  authority  of  an  agent  acting 
under  a  revocable  power. ' ' '' 

§  682.  Conveyance  by  Person  of  Unsound  Mind. —  It  is 

properly  said  that  a  conveyance  by  an  insane  person  who  has  been 
judicially  declared  of  unsound  mind  is  void.*  The  courts  have 
sometimes  stated  broadly  that  deeds  executed  by  persons  of  un- 
sound mind  are  void  at  law.*  And  it  has  been  held  that  as  the 
deed  is  void  no  legal  title  passes,  and  therefore  on  the  death  of 
the  insane  grantor  the  title  passes  to  his  heir,  so  that  a  judgment 
recovered  against  the  heir  attaches  as  a  lien  and  entitles  the  judg- 
ment creditor  to  sue  in  aid  of  the  enforcement  of  his  lien  to  have 
the  deed  set  aside  as  a  cloud  on  the  title.^"  According  to  the  better 
view,  however,  if  the  grantor  has  not  been  adjudged  insane,  his 
conveyance  is  voidable  merely  and  not  void."    And  this  is  true  as 

7.  Merritt  V.  Merritt,  (Sup.  1898)  251;  Goodyear  v.  Adams,  (Sup.  G. 
27  App.  Div.  208,  211,  50  N.  Y.  S.  T.  1889)  1  Silv.  Sup.  185,  24  State 
604.  E,ep.  31,  5  N.  Y.  S.  275,  affirmed  on 

8.  Hughes  V.  Jones,  (1889)  116  opinion  below,  119  N.  Y.  650,  23  N. 
N.  Y.   67,  26  State  Rep.   511,   22  N.       E.   1149. 

E.  446;  Brown  v.  Miles,   (Sup.  G.  T.  10.    Booth  v.  Fuller,    (Sup.   1898) 

1891)   61  Hun  453,  41  State  Rep.  67,  35  App.  Div.   117,  54  N.  Y.   S.   670. 

16  N.  Y.  S.   251.  11.    Blinn  v.  Schwarz,    (1904)    177 

9.  Van  Deusen  v.  Sweet,  (1873)  N.  Y.  252,  69  N.  E.  542,  affirming 
51  N.  Y.  378;  Booth  v.  Fuller,  (.Sup.  63  App.  Div.  25,  71  N.  Y.  S.  343; 
1898)  35  App.  Div.  117,  54  N.  Y.  S.  Smith  v.  Ryan,  (Sup.  1906)  116 
670;  Valentine  v.  Lunt,  (Sup.  G.  T.  App.  Div.  397,  101-  N.  Y.  S.  1011, 
1889)  51  Hun  544,  22  State  Rep.  affirmed  as  to  this  but  reversed  on 
847,  3  N.  Y.  8.  906,  reversed  on  other  other  grounds  191  N.  Y.  452,  84  N. 
grounds  115  N.  Y.  496,  26  State  E.  402;  Lewis  v.  Ryan,  (Sup.  1908) 
Rep.  254,  22  N.  E  209;  Brown  v.  123  App.  Div.  497,  108  N.  Y.  S.  274, 
Miles,  (Sup.  G.  T.  1891)  61  Hun  reversing  55  Misc.  408,  106  N.  Y.  S. 
453,  41   State  Rep.  67;    16  N.  Y.   S.  646;   German   Sav.  Bank  v.  Wagner, 
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regards  a  mortgage  as  well  as  an  absolute  conveyanee.^^  As  said 
by  Vann,  J. :  "  The  deed  of  a  lunatic  is  not  void,  in  the  sense  of 
being  a  nullity,  but  has  force  and  effect  until  the  option  to  declare 
it  void  is  exercised.  The  right  of  election  implies  the  right  to 
ratify,  and  it  may  be  greatly  to  the  advantage  of  the  insane  person 
to  have  that  right.  If  the  deed  or  contract  is  void,  it  binds  neither 
party,  and  neither  can  derive  any  benefit  therefrom;  but  if  void- 
able, the  lunatic,  upon  recovering  his  reason,  can  hold  on  to  the 
bargain  if  it  is  good  and  let  go  if  it  is  bad.  This  option  is  valu- 
able, for  it  gives  him  the  power  to  do  as  he  wishes,,  and  to  bind 
or  loose  the  other  party  at  will.""  The  title  to  the  property 
affected  thereby  passes  to  the  grantee."  And  the  grantor  on  re- 
gaining his  sanity  or  in  a  lucid  interval  may  by  ratification  render 
the  deed  valid  and  binding  on  him.*°  The  view  has  been  taken 
that  to  entitle  the  incompetent  or  his  representative  to  recover  the 
possession  in  an  action  of  ejectment,  the  conveyance  must  be  first 
set  aside  in  a  suit  in  equity.^^  This,  however,  is  not  the  correct 
view.  In  quite  an  early  case  it  was  held  by  the  Court  of  Appeals 
that  if  the  grantor  is  wholly  without  understanding,  this  will 
render  the  deed  void  and  ineffectual  to  pass  any  title,  and  the 
grantor  or  his  representative  may  in  an  action  of  ejectment  recover 
possession  of  the  land  and  not  be  required  to  resort  to  an  equity 
action  to  have  the  deed  set  aside."  And  in  a  recent  case  the  broad 
view  is  taken  by  that  court  that  though  the  deed  of  an  incompetent 
is  voidable  merely  it  may  be  avoided  at  law  as  well  as  in  equity, 
and  a  decree  setting  aside  the  deed  is  not  necessary  to  revest  the 
title  in  the  incompetent  or  his  representative,  and  ejectment  may 
therefore  be  maintained  by  the  heir  of  the  incompetent  to  recover 
the  possession  of  the  land  conveyed  without  any  necessity  for  first 
suing  to  have  the  deed  set  aside.^*    The  court  in  this  case  places 

(Sup.  1914)    164  App.  Div.  234,  149  N.  Y.  252,  69  N.  E.  542,  affirming  63 

N.   Y.    S.    654;    Jackson   v.    Gumaer,  App.  Div.  25,  71  N.  Y.  8.  343. 
(Sup.  1824)   2  Cow.  552;  Baldwin  v.  16.     Lewis   v.    Ryan,    (Sup.    1908) 

Golde,    (Sup.    G.    T.    1895)     88    Hun  123  App.  Div.  497,  108  N.  Y.  S.  274, 

11.5,  68  State  Rep.  273,  34  N.  Y.  S.  reversing  55  Misc.  408,  106  N.  Y.  S. 

587.  646.     See  also  Smith  v.  Ryan,   (Sup. 

12.  Ingraliam  v.  Baldwin,  (1853)  1906)  116  App.  Div.  397,  401,  101 
9  N.  y.  45,  1  Seld.  Notes  167,  affirm-  N.  Y.  S.  1011,  reversed  191  N.  Y. 
ing  12  Barb.  9.  452,  84  N.  E.  402. 

13.  Blinn  v.  Schwarz,  (1904)  177  17.  Van  Deusen  v.  Sweet,  (1873) 
N.  Y.  252,  263,  69  N.  E.  542.  51  N.  Y.  378. 

14.  Lewis  V.  Ryan,  (Sup.  1908)  18.  Smith  v.  Ryan,  (1908)  191 
123  App.  Div.  497,  108  N.  Y.  S.  274.       N.   Y.   452,   84   N.   E.   402,   reversing 

15.  Blinn  v.  Schwarz,    (1904)    177       116    App.    Div.    397,    101    N.    Y.    S. 
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the  deed  of  an  incompetent  on  the  same  plane  as  a  deed  procured 
by  fraud  in  the  execution  as  distinguished  from  fraud  in  the  con- 
sideration or  inducement,  Cullen,  C.  J.,  saying:  "  It  is  elementary 
law  that  the  assent  of  the  parties  is  necessary  to  constitute  a  bind- 
ing contract.  In  the  first  case  [fraud  in  the  inducement]  the 
assent  of  the  party,  though  obtained  by  fraud,  is  nevertheless 
obtained  not  only  to  the  execution  of  the  instrument,  but  to  the 
contract  which  it  evidences.  In  the  second  case  there  is  procured 
only  the  signature  to  and  execution  of  the  written  instrument,  but 
not  assent  to  the  contract  therein  stated.  In  cases  of  this  latter 
class  the  deed  can  be  avoided  at  law.  ...  It  seems  to  me  plain 
that  a  deed  by  an  incompetent  person  falls  within  the  second  class 
[fraud  in  the  execution].  The  ground  on  which  such  deeds  are 
avoided  in  case  of  fraud  is  that  the  party  has  been  misled  by  decep- 
tion and  has  never  assented  to  the  contract.  The  ground  on  which 
the  deed  of  an  incompetent  is  avoided  is  that  by  infirmity  of  in- 
tellect he  is  incapable  of  giving  assent.  The  element  that  avoids 
the  deed  is  the  same  in  the  two  cases,  lack  of  assent,  and  it  is  not 
material  whether  it  exists  through  deceit  or  through  imbecility. ' '  " 
It  has  been  held  that  if  a  person  while  sane  enters  into  a  written 
contract  to  convey  and  is  paid  the  purchase  money,  and  after  he 
is  adjudged  to  be  of  unsound  mind  executes  a  conveyance  in  pur- 
suance of  his  agreement,  the  grantee  may  in  an  action  of  eject- 
ment brought  by  the  committee  of  the  grantor  set  up  in  defense 
his  equitable  rights  under  the  agreement  of  sale.^"  Where  a  con- 
veyance is  made  by  a  person  of  unsound  mind,  and  thereafter  the 
grantee  gives  a  mortgage  thereon  to  one  who  takes  it  in  good  faith 
and  for  value,  it  has  been  held  in  a  suit  to  foreclose  the  mortgage 
that  it  should  not  be  decreed  void  on  the  objection  of  the  committee 
appointed  for  the  incompetent,  where  no  proceedings  have  been 
taken  to  set  aside  the  conveyance  by  the  incompetent,  which  is  to 
be  regarded  as  voidable  merely  and  therefore  sufficient  to  sustain 
the  mortgage  until  set  aside.^^ 

1011       See   also   Ingraham   v.    Bald-  19.   Smith  v.  Ryan,   (1908)   191  N. 

win    (1853)  9  N.  Y.  45,  1  Seld.  Notes  Y.  452,  458,  84  N.  E.  402. 

167;   Phillips  V.  Gorham,    (1858)    17  20.    Brown  v.   Miles,    (Sup.   G.   T, 

N.  Y.  270;  Blinn  v.  Schwartz,  (1904)  1891)   61  Hun  453.  41  State  Rep.  67, 

177  N    Y    252,  69  N.  E.  542,  affirm-  16  N.  Y.  S.  251. 

ing    63   App.    Div.    25,    71    N.   Y.    S  21.    German  Sav.  Bank  v.  Wagner, 

343;   Bahcock  v.   Clark,    (Sup.   1904)  (Sup.   1914)    164  App,  Div.  234,  149 

93    App      Div.     119,     86    N.     Y.     S.  N.  Y.  S.  654,  affirmed  220  N.  Y.  608 

97g     ^^  Mem.,   115  N.   E.   1039. 
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§  683.  Avoidance  of  Contract  Generally.— If  the  contract  is 
wholly  executory  it  cannot  be  enforced  against  the  incompetent  and 
to  his  detriment.^2  And  this  is  especially  true  where  the  party 
seeking-  to  enforce  the  contract  had  knowledge  that  the  other  party 
was  of  unsound  mind.^^  As  said  by  Daly,  C.  J.:  "If  the  party 
obtaining  the  contract  knew  that  the  other  party  was  imbecile, 
insane,  or  so  impaired  in  intellect  as  not  to  be  conscious  of  what 
he  was  doing,  it  would  be  regarded  as  having  been  procured  from 
him  by  fraud,  and  therefore  void  [or  rather  voidable].  It  is  the 
fraud  practised,  by  obtaining  a  contract  from  a  person  known  to 
be  incapable  of  making  one,  that  renders  it  void. ' '  ^  And  the 
old  common  law  doctrine  of  Coke  and  Littleton,  if  it  ever  did  exist, 
that  a  lunatic  would  not  be  heard  to  stultify  himself  by  pleading 
his  insanity  in  avoidance  of  his  contract  is  now  everywhere  ex- 
ploded.^^  If  a  defendant  when  sued  for  the  specific  enforcement 
of  an  executory  contract  alleges  that  he  was  of  unsound  mind  at 
the  time  of  the  transaction,  the  duty  of  protecting  his  interest 
devolves  on  the  court,  though  no  committee  has  been  appointed  for 
him  as  he  is  in  a  sense  a  ward  of  the  court.^  It  is  consequently 
held,  where  a  suit  is  brought  to  compel  the  renewal  of  a  lease 
against  an  incompetent  who  purchased  the  premises  subject  to  the 
lease,  which  provided  that  the  rent  for  the  renewal  period  should 
be  based  on  the  valuation  fixed  by  appraisers,  one  of  whom  should 
be  appointed  by  each  of  the  parties  and  a  third  in  case  of  dis- 
agreement by  the  two  so  appointed,  that  if  the  defendant  was  of 
unsound  mind  at  the  time  he  appointed  an  appraiser  to  act  for 
him  the  appraisal  is  not  binding  and  should  not  be  upheld  by  the 
court  and  the  defendant  required  to  execute  a  lease  at  the  rental 
so  fixed,  if  in  fact  the  appraisal  was  not  fair  and  just  to  the  defend- 
ant, though  there  may  not  have  been  any  fraud  or  collusion  on  the 
part  of  the  appraisers.^'' 

Subject  to  the  right  of  persons  dealing  in  good  faith  with  an 
incompetent  to  protection  in  equity,^*  if  the  contract  is  executed 

22.  Wurster  v.  Armiield,  (1903)  25.  Fitzhugh  v.  Wilcox,  (Sup:  G. 
175  N.  Y.  256,  67  N.  E.  584;  Loomis       T.  1851)    12  Barb.  235,  237. 

V.  Spencer,   (Chan.  Ct.  1830)  2  Paige  26.    Wurster  v.   Armfield,    (1903) 

153.  175  N.  Y.  256,  67  N.  E.   584. 

23.  Curry  v.  Brockway,  (Com.  Pl.  27.  Wurster  v.  Armfield,  (1903) 
G.  T.  1883)    12  Daly  17,  24.  175  N.  Y.  256,  67  N.  E.  584,  revers- 

24.  Curry  v.  Brockway,  (Com.  PI.  ing  67  App.  Div.  158,  73  N  Y  S. 
G.  T.  1883)   12  Daly  17.  24.  609. 

28.  See  infra,  section  690. 
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on  the  part  of  the  incompetent  in  whole  or  in  part  it  may  neverthe- 
less be  rescinded  and  the  money  paid  or  property  transferred 
recovered  back.^'  And  where  in  an  action  by  the  committee  to 
recover  money  paid  by  the  incompetent  to  attorneys  for  services 
to  be  rendered  in  divorce  proceedings,  it  appeared  that  the  attor- 
neys were  entirely  ignorant  of  their  client's  mental  condition  and 
acted  in  good  faith,  but  that  they  had  done  nothing  except  to  pre- 
pare a  summons  and  complaint  which  was  never  signed,  it  was 
held  that  as  no  benefit  or  advantage  was  received  by  the  lunatic  in 
exchange  for  the  money  the  transaction  could  be  rescinded  and  the 
money  recovered  back.'" 

§  684.  Ratification  of  Contract. — As  the  contract  of  an  alleged 
incompetent  who  has  not  been  adjudged  a  lunatic  is  voidable 
merely,  he  may  by  its  ratification  after  he  has  regained  his  reason 
render  it  binding  on  himself.'^  And  delay  on  his  part  in  disaffirm- 
ing the  contract  after  his  reason  has  been  restored,  and  with  knowl- 
edge of  the  existence  of  the  contract,  may  operate,  it  seems,  as  a 
ratification.^^  Though  the  contract  of  an  insane  person  made  after 
he  has  been  adjudged  an  incompetent  is  void,  still  after  he  has  been 
readjudicated  to  be  competent,  a  contract  theretofore  made  may 
be  in  a  sense  ratified  by  m.aking  a  new  one  containing  the  same 
terms  and  conditions  or  by  mutual  ratification  of  the  old  one ;  the 
contract  so  ma,de  is  a  new  one  and  takes  effect  from  the  date  of  the 
ratification.'' 

§  685.  Knowledge  of  Incapacity  of  Party. —  The  rights  of  those 
dealing  with  a  person  of  unsound  mind,  who  has  not  been  judicially 
declared  insane,  are  materially  affected  by  the  question  whether 

29.    Haviland  V.  Hayes,    (1867)    37  v.  Carll,    (Chan.  Ct.   1821)    5  Johns. 

N.  Y.  25,  4  Trans.  App.  214;   Pritz  Ch.  118. 

V.  Jones,    (Sup.  1907)    117  App.  Div.  30.     Feigenbaum    v.    Howe,     (Sup. 

643,  648,  102  N.  Y.  S.  549;   Baschen  App.   T.   1900)    32   Misc   514,  .66   N. 

V.   StockWell,    (Sup.   1916)    171  App.  Y.  S  378. 

Div    34,   156  N.  Y.   S.   799;   Rice  v.  31.    Blinn  v.  Schwarz,    (1904)    177 

Peet,     (Sup.    1818)     15    Johns.    503;  N".  Y.  252,  09  N.  E.  542,  affirming  63 

Rigg's  V.  American  Tract  Soc,    (Sup.  App.    Div.    25,    71    N.    Y.    S.    343; 

G.  T.  1880)    19  Hun  481,  7  Abb.  N.  McLaughlin      v.      Syracuse      Rapid 

Cas.   433,  reversed  on  other  grounds  Transit    R.    Co.,     (Sup.     1906)     115 

84   N   Y.    330;    Williamson  v.    Law-  App.  Div.  774,  101  N.  Y.  S.  196. 

rence     (City  Ct.  G.  T.  1894)   8  Misc.  32.   McLaughlin  v.  Syracuse  Rapid 

71,   58   State   Rep.   834,   28  N.   Y.   S.  Transit    R.     Co.,     (Sup.     1906)     115 

594;     Feigenbaum    v.     Howe,     (Sup.  App.   Div.  774,   101   N.   Y.   S.    196. 

App   T    1900)   32  Misc.  514,  66  N.  Y.  33.      Lawrence    v.     Morris,     (Sup. 

S    378;  Aikens  V.  Roberts,   (Sup.  Sp.  1915)     167   App.   Div.    186,    19.3,    152 

T    1917)    164  N.   Y.   S.   502;    Smith  N.  Y.  S.  777. 
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or  not  they  had  notice  of. his  mental  condition.^*  If  the  person 
dealing  with  a  lunatic  has  knowledge  of  his  mental  condition  the 
contract  will  not  as  a  general  rule  be  enforced ;  ^^  and  it  is  said 
that  neither  money  loaned  nor  compensation  for  services  can  be 
recovered  against  a  lunatic,  if  the  circumstances  were  such  as  to 
put  the  party  on  inquiry  as  to  his  mental  condition,  by  the  reason- 
able pursuit  of  which  his  unsoundness  of  mind  might  have  been 
discovered.*'  If  the  contract  is  wholly  executory,  want  of  knowl- 
edge of  the  mental  incapacity  of  the  lunatic  affords  of  itself  no 
ground  for  sustaining  the  contract.*'  And  if  the  transaction  is 
an  executed  one,  want  of  knowledge  on  the  part  of  the  person  deal- 
ing with  the  incompetent  will  not  necessarily  deprive  the  lunatic 
or  his  representatives  of  the  right  to  rescind,  if  such  rescission 
cannot  be  considered  as  doing  an  injustice  to  the  other  party.*^ 
Thus  where  the  defendants  sold  mining  stock  to  a  lunatic  in  the 
ordinary  course  of  their  business  and  without  knowledge  that  he 
was  insane,  but  knowing  the  stock  had  no  market  value  and 
that  the  price  was  greatly  in  excess  of  its  true  value,  and  shortly 
thereafter  a  committee  Was  appointed  for  the  lunatic  who  immedi- 
ately sued  for  a  return  of  the  money  paid,  a  recovery  was  allowed.*' 
If,  however,  the  contract  has  been  executed  in  whole  or  in  part, 
want  of  knowledge  is  most  material  in  determining  the  equities 
of  the  parties,  and  in  such  a  case,  if  the  contract  cannot  be 
rescinded  without  doing  an  injustice  to  the  parties,  a  court  of 
equity  may  permit  it  to  stand."  The  burden  of  proving  want  of 
knowledge  is  on  the  party  dealing  with  the  lunatic.  It  is  not 
incumbent  on  the  lunatic  to  prove,  in  the  first  instance,  the  other 
party's  knowledge  of  his  mental  condition."  If  the  incompetent 
has  been  judicially  declared  of  unsound  mind  he  is  totally  deprived 
of  all  contractual  capacity,  and  all  persons  dealing  with  him  are 
required  to  take  notice  of  the  fact ;  *^  and  in  such  a  case  the  question 
of  knowledge  of  the  incompetent's  mental  condition  becomes 
immaterial. 


84.   Kirwin  v.  Malone,  (Sup.  1899)  39.    Johnson  v.  Stone,    (Sup.  G.  T. 

45  App,  Div.  93,  61  N.  Y.  S.  844.  1885)    35  Hun  380. 

35.  See   supra,  section  683.  40.     See   the   following   section. 

36.  In  re  Beckwith,  (Sup.  G.  T.  41.  Merritt  v.  Merritt,  (Sup. 
1875)  3  Hun  443,  445,  6  Thomp.  &  1899)  48  App.  Div.  68,  59  N.  Y  S. 
C.    13.  357. 

37.  See  supra,  section  683.-  42.      Waidsworth     v.      Sharpsteen, 

38.  Johnson  v.  Stone,  (Sup.  G.  T.  (1853)  8  N.  Y.  388,  1  Seld  Notes 
1885)   35  Hun  380.  121. 


§§  686,687]  PARTIES  1041 

§  686.  Equitable  Considerations  for  Sustaining  Contract  Gen- 
erally.—  A  court  of  equity,  where  its  jurisdiction  is  invoked  to  set 
aside  deeds  and  contracts  on  the  ground  of  insanity,  acts  on  equi- 
table principles.  It  is  by  no  means  a  matter  of  course  for  the 
court  to  declare  invalid  the  act  of  a  lunatic  during  his  lunacy. 
It  does  so  in  no  ease  except  on  equitable  terms,  on  the  universal 
maxim  that  he  who  seeks  equity  must  do  equity.*^  ^^d  where 
the  person  dealing  with  the  lunatic  acted  in  good  faith  the  court 
will  not  as  a  general  rule  set  aside  the  contract  unless  the  lunatic 
or  his  representative  accounts  for  the  benefits  received."  And  the 
equities  of  a  party  dealing  with  a  lunatic  in  good  faith  may  be 
such  as  to  entitle  him  to  have  the  contract  enforced  in  equity.^" 
As  said  by  Danforth,  J.,  if  the  contract  is  made  in  good  faith  for 
the  benefit  of  the  lunatic  without  notice  of  the  lunatic's  incapacity 
and  so  far  performed  that  if  rescinded  the  party  executing  can- 
not be  placed  in  statu  quo,  the  contract  must  stand.^^  And  if  it 
is  impossible  to  exercise  jurisdiction  in  favor  of  the  lunatic  so  as 
to  do  justice  to  the  other  party,  the  court  will  not  interpose  to  set 
aside  the  transaction  but  will  leave  the  lunatic  to  his  remedy,  if 
any,  at  law.^^  The  fact  that  the  incompetent  has  subsequently  been 
adjudged  of  unsound  mind  does  not  affect  the  right  to  protection 
on  equitable  principles  of  one  who  theretofore  dealt  with  him  in 
good  faith.*^ 

§  687.  Application  of  Rule. —  It  is  held  that  a  mortgage 

executed  by  a  person  of  unsound  mind  may  be  sustained  in  equity 
where  the  mortgagee  acted  in  good  faith  and  the  mortgage  is  sup- 
ported by  a  valuable  executed  consideration  which  inured  to  the 
benefit  of  the  incompetent 's  estate.^'    So  though  a  person  is  incom- 

43.  Mutual  L.  Ins.  Co.  v.  Hunt,  46.  Eiggs  v.  American  Tract  Soc, 
(1880)     79    N.    Y.    541;     Hardy    v.        (1881)   84  N.  Y.  330,  337. 

Berger,     (Sup.    1902)     76    App.    Div.  47.     Canfield   v.   Fairbanksi,    (Sup. 

393,    12  N.   Y.   Annot.   Gas.    118,   78  G.  T.  1872)   63  Barb.  461,  465;  John- 

N,  Y.  S.  709;   Canfield  v.  Fairbanks,  son  v.   Stone,    (Sup.  G.  T.  1885)    35 

(Sup.    G.    T.    1872)     63    Barb.    461,  Hun    380,    383;    Loomis    v.    Spencer, 

465.  (Chan.    Ct.   1830)    2   Paige   153. 

44.  Gilgallon  v.  Bishop,  (Sup.  48.  Mutual  L.  Ins.  Co.  v.  Hunt, 
1899)   46  App.  Div.  350,  61  N.  Y.  S.  (1880)   79  N  Y.  541. 

467.  49.    Mutual   L.    Ins.   Co.   v.   Hunt, 

45.  Mutual  L.  Ins.  Co.  v.  Hunt,  (1880)  79  N.  Y.  541,  affirming  14 
(1880)  79  N.  Y.  541,  affirming  14  Hun  169;  Hardy  v.  Berger,  (Sup. 
Hun  169;  Carter  v.  Beckwith,  1902)  78  App.  Div.  393,  78  N.  Y.  S. 
(1891)  128  N.  Y.  312,  321,  40  State  709,  12  N.  Y.  Annot.  Cas.  118,  78 
Rep;  343,  28  N.  E.  582;  Merritt  v.  N.  Y.  S.  709.  See  also  Merritt  v. 
Merritt,  (Sup.  1899)  43  App.  Div.  Merritt,  (Sup.  1899)  43  App.  Div.  68, 
68,  59  N.  Y.  S.  357.  59  N.  Y.  S.  357. 
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petent  lie  may  pay  his  bona  fide  debts,  and  his  incompetency  is 
not  ground  for  setting  aside  the  transaction.""  And  where  a  deposit 
in  bank  is  made  in  the  name  of  a  person  of  unsound  mind,  and  the 
bank  siibsequently  honors  the  checks  of  such  person  in  the  usual 
course  of  business,  without  any  knowledge  of  her  mental  condition, 
the  payment  is  binding  on  the  depositor  and  her  representatives, 
and  the  bank  cannot  be  held  liable  for  the  moneys  so  paid  out. 
"  No  other  rule,"  says  Learned,  P.  J.,  "  would  be  tolerable,  espe- 
cially in  the  case  of  a  bank  having  numerous  (in  this  case  over 
14,000)  depositors.  The  bank  cannot  investigate  the  sanity  of  a 
depositor  whenever  a  check  is  presented.  The  plaintiffs  err  in 
calling  the  check  a  forged  check.  Of  course  payment  on  a  forged 
check  is  no  protection  to  the  bank.  But  payment  on  the  genuine 
cheek  of  an  insane  person,  without  notice  of  the  insanity,  is  a  valid 
payment. ' '  ^^  And  where  on  a  purchase  of  property  an  insane 
person  gave  his  bond  and  warrant  of  attorney  to  confess  judgment, 
the  seller  acting  in  good  faith,  and  judgment  was  entered  against, 
the  incompetent,  the  court  refused,  in  the  exercise  of  its  equitable 
powers,  to  set  aside  the  judgment  without  a  return  of  the  benefits 
which  in  fact  inured  to  the  incompetent  from  the  purchase.^^  But 
if  there  are  no  equities  in  support  of  the  judgment  debtor  a  court 
of  equity  should  not  hesitate  to  set  aside  a  judgment  entered  on 
a  warrant  of  attorney  given  by  the  incompetent.^'  A  case  for 
sustaining  the  contract  is  not  presented  where  a  lunatic  trans-, 
f erred  money  in  consideration  of  the  transferee's  paying  ordinary 
interest  thereon  for  a  certain  period,  the  principal  to  be  retained 
by  the  transferee  after  such  time,  and  interest  for  a  part  of  the 
time  is  paid;  and  the  fact  of  such  payment  does  not  prevent  a 
rescission  of  the  contract,  as  the  lunatic  receives  nothing  more 
than  that  which  in  equity  he  should  receive,  nor  does  the  other 
party  pay  more  than  he  should  equitably  do  for  the  use  of  the 
money."*  Also  in  case  of  a  gift  the  fact  that  the  donee  may  have 
expended  the  money  given  has  been  held  not  to  constitute  a  suffi- 
cient reason  for  denying  restitution,  even  though  the  money  was 
received  in  good  faith,=°  and  this  has  been  held  true  though  the 

50.  Fritz   T.    Jones,    (Sup.    1907)  53.  L'Amoureux  v.  Crosby,    (Chan. 
117  App.  Div.  643,  102  N.  Y.  S.  549.  Ct.  1831)   2  Paige  422. 

51.  Riley   v.    Albany    Sav.    Bank,  54.    Riggs  v.  American  Tract  See, 
(Sup.    G.    T.    1885)     36    Hun    513,  (1881)   84  N.  Y.  330. 

affirmed  103  N.  Y.  669  mem.  55.    Riggs  v.  American  Home  Mis- 

52.  Loomis  v.  Spencer,    (Chan.  Ct.      sionary  Soc,    (Sup.   G.   T    1885)    35 
1830)   2  Paige  153.  Hun  656. 
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donee  was  a  corporation,  with  absolute  power,  however,  to  determine 
the  manner  in  which  it  could  dispose  of  its  property.^  It  has  been 
said,  however,  that  if  the  donee  is  a  charitable  or  quasi-charitable 
corporation,  and  required  by  its  charter  to  dispose  of  moneys 
received  in  a  particular  manner,  it  cannot  be  required  to  refund 
moneys  received  as  a  gift,  from  a  person  of  unsound  mind,  where 
the  gift  was  received  in  good  faith  and  expended  as  required  by 
the  charter  of  the  corporation."' 

§  688.  Burden  of  Proof  as  to  Equities  for  Sustaining 

Contract. —  "Where  a  party  seeks  to  sustain  a  transaction  with  a 
lunatic  on  the  ground  that  it  was  entered  into  by  him  in  good  faith 
and  executed  on  his  part,  so  that  justice  cannot  be  done  unless 
the  contract  is  sustained,  the  view  taken  in  our  state  is  that  the 
burden  is  on  him  to  allege  and  prove  these  facts.^^  Thus  where 
in  a  suit  to  foreclose  a  mortgage  the  defense  interposed  is  that,  at 
the  time  of  the  execution  of  the  mortgage,  the  mortgagor  was 
insane,  the  defendant  may  rest  on  making  proof  of  the  insanity. 
It  is  then  incumbent  on  the  mortgagee,  in  order  to  lay  the  basis 
for  sustaining  the  mortgage,  to  show  good  faith  on  his  part  and  his 
ignorance  of  the  mental  condition  of  the  mortgagor.^'  As  said  by 
Barrett,  J.,  after  referring  to  the  English  rule,  which  apparently 
requires  proof  in  the  first  instance  on  the  part  of  the  lunatic  that 
the  mortgagee  had  knowledge  of  the  mortgagor 's  incapacity : 
' '  Our  rule  seems  to  be  the  more  reasonable  one.  It  is  quite  enough 
to  put  upon  the  lunatic's  representatives  the  burden  of  proving  the 
lunacy.  .  .  .  When  they  have  proved  this,  the  party  claiming 
under  the  instrument  may  well  be  called  upon  to  show  his  good 
faith  and  ignorance  of  the  insanity.  If  the  mortgagor  was  insane 
when  he  signed  the  mortgage,  the  mortgagee's  rights  under  the 
instrument  are  not  prima  facie  sustainable.  Equity,  however,  will 
sustain  them  and  enforce  the  contract  in  a  proper  case;  but  the 
least  that  can  then  be  required  of  the  mortgagee  is  that  he  point 

56.  Riggs  V.  Aiperican  Home  Mia-  59  N.  Y.  S.  357;  Johnson  v.  Stone, 
sionary  Soc.,  (Sup.  G.  T.  1885)  35  (Sup.  G.  T.  1885)  35  Hun  3-80; 
Hun    656.                       .  Goodyear  v.  Adams,  (Sup.  G.  T.  1889) 

57.  Riggs  V.  American  Home  Mis-  1  Silv.  Sup.  185,  24  State  Rep.  31, 
sionary  Soc,  (Sup.  G.  T.  1885)  35  5  K.  Y.  S.  275,  affirmed  on  opinion 
Hun  656,  660.  below    23  N.  E.  1149,  119  N.  Y.  650. 

58.  Riggs  V.  American  Tract.  Soc,  See    also    Hardy    v.     Berger,     (Sup. 
(1881)    84  N.  Y.  330,  337;   Booth  v.  1902)    76   App.    Div.    393,    12   N.   Y. 
Fuller,     (Sup.    1898)     35    App.    Div.  Annot.   Cas.   118,  78  N.  Y.  S.  709. 
117,-  54  N.  Y.  S.  670;  Merritt  v.  Mer-  59.  Merritt  v.  Merritt,  (Sup.  1809) 
ritt,    (Sup.    1899)    43   App.   Div.    68,  43  App.  Div.  68,  59  N.  Y.  S.  357. 
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out  and  establish  the  grounds  upon  which  equity  should  lend  him 
itsaid."«« 

§  689.  Right  of  Third  Persons  to  Attack  Contract  or  Convey- 
ance.—  The  contracts  of  persons  who  have  not  been  judicially 
declared  of  unsound  mind  are  voidable  merely,  and  the  defense  of 
incompetency  is,  like  that  of  infancy,  personal  to  the  incompetent 
or  his  representatives  and  cannot  as  a  general  rule  be  set  up  by  a 
stranger.*^  Thus  in  case  of  a  conveyance  by  a  lunatic  who  has  not 
been  adjudicated  an  incompetent,  one  not  in  privity  with  the  luna- 
tic cannot  set  up  as  against  the  grantee  to  defeat  the  deed  the 
incompetency  of  the  grantor. ^^  ^^(j  ^s  a  mortgage  executed  by  a 
person  of  unsound  mind  is  voidable  only,  a  person  not  claiming 
under  the  mortgagor  cannot  set  up  the  lunacy  to  defeat  a  title 
derived  under  the  mortgage.*'  It  has  also  been  held  that  in  case 
of  the  assignment  of  a  chose  in  action  or  the  indorsement  of  a 
note,  the  debtor  or  maker  cannot  set  up  the  incompetency  of  the 
assignor  or  indorser  to  defeat  a  recovery  by  the  assignee  or  in- 
dorsee." And  where  a  person  arrested  as  an  insane  person  and 
summarily  committed  to  an  asylum  for  safekeeping,  but  not 
judicially  declared  insane  and  a  committee  appointed,  transferred 
property  taken  from  him  and  retained  by  the  defendant  as  prop- 
erty clerk  of  a  police  court,  it  was  held  that  the  clerk,  in  an  action 
by  the  transferee  to  recover  the  property,  could  not  set  up  as 
defense  that  the  transferor  was  of  unsound  mind.*°  It  would  be 
otherwise,  it  seems,  if  the  indorsement  was  made  by  an  agent  of 
the  incompetent,  as  the  appointment  of  an  agent  is  regarded  as 

60.  Merritt  v.  Merritt,  ( Sup.  1899 )  N.  Y.  S.  587 ;  Wamsley  v.  Darragh, 
43  App.  Div.  68,  70,  59  N.  Y.  S.  357.  (City  Ct.  G.  T.  1895)    12  Misc.  199, 

61.  Ingraham  v.  Baldwin,  (1853)  200,  67  State  Rep.  93,  33  N.  Y.  S. 
9  N.  Y.  45,  1  Seld.  Notes  167,  affirm-  274;  Shea  v.  Campbell,  (Sup.  Tr.  T. 
ing  12  Barb.  9;  Jackson  v.  Gumaer,  1911)  71  Misc.  222,  229,  128  N.  Y.  S. 
(Sup.  1824)   2  Cow.  552;  Baldwin  v.  508. 

Golde,     (Sup.    G.    T.    1895)    88    Hun  63.    Ingraham  v.  Baldwin,    (1853) 

115,   121,   68   State   Rep.   273,   34  N.  9  N.  Y.  45,  affirming   1   Seld.  Notes 

Y.     S.    587;     Wamsley    v.    Darragh,  167,  12  Barb.  9.     , 

(City  Ct.  G.  T.  1895)   12  Misc.  199,  67  64.   Wamsley  v.  Darragh,  (City  Ct. 

State    Rep.    93,    33    N.    Y.    S.    274;  G.  T.   1895)    12  Misc.   199,  67   State 

Wagener  v.   Harriott,    (City  Ct.  Tr.  Rep.  93,  33  N.  Y.  S.  274,  affirmed  on 

T.  1887)   20  Abb.  N.  Cas.  283.  other  grounds  14  Misc.  566,  70  State 

62.  Ingraham  v.  Baldwin,    (1853)  Rep.    719,   35   N.    Y.    S.    1075;    Wag- 
9   N.   Y.   45,    1    Seld.   Notes    167,   af-  ener   v.    Harriott,    (City    Ct.    Tr.    T. 
firming     12     Barb.     9;     Jackson     v.  1887)   20  Abb.  N.  Cas.  283. 
Gumaer,     (Sup.    1824)    2    Cow.    552;  65.  Wagener  v.  Harriott,  (City  Ct. 
Baldwin  v.  Golde,   (Sup.  G.  T.  1895 >  Tr.  T.  1887)   20  Abb.  N.  Cas.  283. 
88  Hun   115,   68   State   Rep.  273,   34 
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void  and  not  merely  voidable,  and  the  contract  made  by  the  agent 
consequently  void  and  not  merely  voidable.**  If  a  person  has  been 
declared  insane  and  a  committee  appointed  his  subsequent  con- 
tracts and  transfers  of  property  are  void  and  not  merely  voidable, 
and  a  third  person  is  not  precluded  from  showing  such  fact  and 
thereby  defeating  a  claim  based  on  the  void  transfer.*' 

§  690.  Right  of  Third  Persons  to  Protection. —  The  contracts 
of  persons  non  compos  mentis,  including  the  conveyance  or  trans- 
fer of  both  real  and  personal  property,  are  according  to  the  gen- 
erally accepted  rule  regarded  as  voidable  merely  and  not  void.'* 
And  if  this  means  that  the  transfer  is  only  voidable  as  in  the  case 
of  transfers  procured  by  fraud  or  undue  influence,  there  is  some 
foundation  for  the  view  that  in  case  of  a  conveyance  or  transfer 
of  real  or  personal  property  by  a  person  of  unsound  mind,  a  sub- 
sequent bona  fide  purchaser  or  mortgagee  may  be  entitled  to  pro- 
tection as  against  the  right  of  the  incompetent  or  his  representa- 
tives to  have  the  transfer  set  aside  or  avoided.*'  In  case  of  a  con- 
veyance of  land  the  view  has  been  taken  in  our  state  that  if  the 
grantor  is  totally  wanting  in  understanding,  this  will  render  the 
conveyance  void  and  no  title  will  pass.'"  If  this  is  so  a  subsequent 
bona  fide  purchaser  from  the  grantee  could  not  acquire  any  title 
as  against  such  a  grantor  or  his  representatives.  And  the  view 
has  been  taken  in  a  number  of  cases  in  our  state  that  a  remote 
bona  fide  purchaser  of  real  or  personal  property  from  one  who 
purchased  from  a  person  of  unsound  mind  acquires  only  such 
title  as  his  seller  or  vendor  had  and  takes  subject  to  the  right  of 
the  incompetent  to  have  the  transfer  set  aside.'^  And  a  fortiori 
an  assignee  of  a  non-negotiable  chose  in  action  acquires  no  greater 

66.  Wamsley   v.    Darragh,    (Com.  influence.      See    supra,    section    14S, 
PI.   G.   T.    1895)    14  Misc.    566,    568,  as   regards   fraud;    and   section    139, 
70  State  Rep.  719,  35  N.  Y.  S.  1075,  as  regards  undue   influence. 
afBrming  on  other  grounds   12  Misc.  70.    Van  Deusen  v.  Sweet,    (1873) 
199,  67   State  Rep.  93,   33  N.  Y.  S.  51  N.  Y.  378. 

274.  71.     Valentine   v.   Lunt,     (Sup.    0. 

67.  Wagener  v.  Harriott,  ( City  Ct.  T.  1889 )  51  Hun  544,  22  State  Rep. 
Tr.  T.  1887)  20  Abb.  N.  Cas.  283,  847,  3  N.  Y.  S.  906,  reversed  on 
285.  other  grounds  115  N.  Y.  496,  26  State 

68.  See  supra,  section  707  et  seq.  Rep.  254,  22  N.  E.  209 ;  Goodyear  v. 

69.  This  is  the  view  taken  in  the  Adams,  (Sup.  G.  T.  1889)  1  Silv. 
leading  English  case  of  Greenslade  Sup.  185,  24  State  Rep.  31,  5  N.  Y. 
V.  Dare,  (1855)  20  Beav.  284,  and  S.  275,  affirmed  on  opinion  below 
is  the  rule  applied  where  a  transfer  1)9  N.  Y.  650,  231  N".  E.  1149; 
of  real  or  personal  property  is  void-  Sehanck  v.  Hooper,  (Sup.  Sp.  T, 
able   on   account   of   fraud   or  undue  1916)    160  N.  Y.  S.  627. 
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right  or  title  than  that  possessed  by  his  assignor,  and  if  his  assignor 
is  himself  an  assignee  and  holds  under  an  assignment  voidable 
because  of  the  mental  incapacity  of  his  assignor,  it  is  no  defense, 
to  an  action  by  the  representatives  of  the  incompetent  assignor  to 
compel  the  assignee  to  reassign  or  account  for  the  proceeds  of  the 
chose  in  action,  that  he  took  the  assignment  in  good  faith  and  for 
value.'^  This  is  in  accordance  with  the  view  adopted  in  most  juris- 
dictions even  though  the  transfer  is  to  be  deemed  voidable  merely. 
In  this  respect  the  rule  differs  from  that  prevailing  where  the  con- 
veyance is  voidable  for  fraud  or  undue  influence,  as  in  the  latter 
case  there  is  the  assent  of  competent  parties  induced  merely  by 
fraud  and  the  capacity  in  fact  to  transfer  an  indefeasible  title 
which  does  not  exist  in  persons  of  unsound  mind.  Also  in  case  of 
conveyances  by  persons  of  unsound  mind  the  incapacity  of  the 
grantor  to  convey  is  not,  like  fraud,  a  circumstance  wholly  extrane- 
ous from  the  title ;  and  the  deed  shows  who  the  grantor  is,  and  all 
persons  claiming  thereunder  are  bound  to  know  his  identity,  and 
it  is  not  considered  unreasonable  to  demand  that  he  also  take  notice 
of  the  grantor's  want  of  capacity  to  convey  more  than  a  defeasible 
title." 

So  in  case  of  negotiable  instruments,  if  the  maker  or  indorser 
is  a  person  of  unsound  mind,  the  defense  of  want  of  contractual 
capacity  is  available  to  him  even  as  against  a  bona  fide  purchaser 
in  due  course."  But  it  is  not  a  good  defense  to  an  action  by  a 
bona  fide  holder  that  the  maker  of  the  note  was  insane  where  it 
appears  that  the  maker  received  such  a  consideration  for  the  note 
that  justice  and  eqiiity  require  that  it  should  be  paid;  this,  how- 
ever, is  not,  it  seems,  because  the  holder  of  the  note  is  a  bona  fide 
purchaser,  but  because  it  would  under  such  circumstances  be 
enforced  in  equity  against  the  maker  even  though  it  was  still  in  the 
hands  of  the  payee.'^ 

The  rule  that  a  bona  fide  purchaser  is  not  entitled  to  protection 
is  applicable  only  where  it  appears  that  the  grantor  was  at  the 

72.  Schanek  v.  Hooper,  (Sup.  Sp.  takes  subject  to  the  right  of  the 
T.  1916)  160  N.  Y.  S.  627;  Marvin  infant  to  avoid  the  conveyance.  See 
V.  IngliB,    (App.   1869)    39  How.  Pr.       infra,   section   736. 

329,  354.  74.     Hicks   v.    Marshall,     (Sup.   G. 

73.  See  Vendor  and  Purchaser,  T.  1876)  8  Hun  327.  See  Bills  and 
27  R.  C.  L.  pp.  676-678.  Notes,  3  R.  C.  L.  p.  1028. 

This    is    also   the   rule   applied    in  75.   Hicks  v.  Marshall,   (Sup.  G.  T. 

case  of  conveyances  by  infants,  and  1876)  8  Hun  327.  See  supra,  sec- 
a    subsequently  bona    fide   purchaser       tion  686. 
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time  of  executing  the  conveyance  so  deprived  of  his  mental  facul- 
ties as  to  be  "  wholly,  absolutely  and  completely  unable  to  under- 
stand or  comprehend  the  nature  of  the  transaction."'^  Thus  a 
complaint  in  a  suit  to  have  a  deed  set  aside,  which  alleged  that 
the  grantor  was  incapable  of  attending  to  business  "personally" 
and  to  comprehend  "properly"  the  nature  of  the  transaction,  has 
been  held  not  to  allege  that  the  grantor  was  wholly  and  completely 
incompetent  to  understand  the  nature  of  the  transaction,  and  there- 
fore was  insufficient  to  authorize,  on  the  ground  of  the  grantor's 
mental  incapacity,  the  setting  aside  of  the  deed  as  against  a  sub- 
sequent bona  fide  purchaser.'"  Also  where  a  complaint  in  a  suit 
to  set  aside  a  deed  alleged  that  a  grantor  "  being  of  unsound 
mind  "  was  induced  by  fraud  and  undue  influence  to  make  the 
conveyance,  it  was  held  that  under  the  pleading  the  ground  on 
which  the  relief  was  sought  was  fraud  and  undue  influence  and 
not  unsoundness  of  mind  on  the  part  of  the  grantor  and  that  there- 
fore a  bona  fide  purchaser  from  the  grantee  would  be  entitled  to 
protection,  the  question  not  being  presented  whether  the  same 
result  would  follow  if  the  ground  for  relief  had  been  unsoundness 
of  mind  on  the  part  of  the  grantor.'*  Again,  in  a  case  where  it 
was  sought  to  set  aside  a  voluntary  conveyance  by  an  old  man  to 
his  wife  on  the  ground  that  at  the  time  it  was  executed  he  was 
too  ill  to  understand  the  nature  of  his  act,  and  the  trial  court 
found  that  at  the  time  of  executing  the  conveyance  the  grantor 
was  extremely  ill  and  in  such  a  condition  mentally  and  physically 
that  he  did  not  understand  the  nature  of  his  act  -and  that  he  never 
knowingly  or  voluntarily  executed  or  acknowledged  the  same,  it 
was  held,  the  court  treating  the  ease  as  in  the  nature  of  one 
involving  undue  infiuence,  that,  though  the  conveyance  should  be 
set  aside  as  to  the  wife,  a  person  who  in  good  faith  had  loaned 
money  to  the  wife  and  received  a  mortgage  on  the  property  as 
security  should  be  protected  to  the  extent  of  his  lien.'' 

§  691.  Contracts  for  Necessaries  Generally. —  There  is  no  doubt 
but  that  a  person  non  compos  mentis  who  has  not  been  adjudged 

76.  Aldrich  v.  Bailey,  (1892)  132  78.  Valentine  v.  Lunt,  (1889)  115 
N.  Y.  85,  43  State  Rep.  568,  30  N.  fi.  N.  Y.  496,  26  State  Rep.  254,  22  N. 
264  reversing  28  State  Rep.  571,  8  E.  209,  reversing  51  Hun  544,  22 
X.  Y.  S.  435.  State  Rep.  847,  3  N.  Y.  S.  906. 

77.  Aldrich  Y.  Bailey,  (1892)  132  79.  Reilly  v.  Reilly,  (Sup.  1901) 
N.  Y.  85,  43  State  Rep.  568,  30  N.  63  App.  Div.  169,  71  N.  Y.  S.  287. 
E.  264,  reversing  28  State  Rep.  571, 

8  N.  Y.   S.  435. 
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insane  is,  like  an  infant,  liable  for  necessaries  furnished,*"  and  it  has 
sometimes  been  said  by  our  courts  that  a  person  of  unsound  mind 
is  competent  to  contract  for  necessaries.*^  The  idea,  however,  that 
the  contract  itself  is  valid  is  erroneous,  and  the  better  view  is  that 
in  such  a  case  the  law  implies  a  contract  to  pay  the  reasonable 
value  of  the  goods  furnished  or  services  rendered.  If  the  contract 
were  valid  the  party  dealing  with  the  lunatic  would  be  permitted 
to  recover  on  the  contract  the  agreed  price,  whereas  it  is  well 
recognized  that  he  is  limited  in  his  recovery  to  a  reasonable 
compensation.*^ 

An  insane  person  may  also  be  held  liable  for  necessaries  fur- 
nished his  wif  e.*^  As  said  by  G-ildersleeve,  J. :  "  Mental  incom- 
petency does  not  relieve  a  husband,  or  his  estate,  from  suitably 
providing  for  his  family.  If  there  is  no  provision  for  the  mainte- 
nance of  a  wife  during  the  lunacy  of  her  husband,  through  a  com- 
mittee of  his  estate,  or  otherwise,  she  is  authorized  to  pledge  his 
credit  for  things  necessary  for  her  support. ' '  **  And  it  has  been 
held  that  as  the  marriage  of  an  insane  person  is  voidable  merely 
and  not  void,  the  committee  of  an  insane  person  cannot  defend 
an  action  for  necessaries  furnished  his  wife,  prior  to  the  appoint- 
ment of  the  committee,  on  the  ground  that  the  marriage  was  invalid 
on  account  of  the  insanity  of  the  husband.*^  If,  however,  suitable 
provision  is  made  for  the  wife,  the  husband  or  his  estate  cannot 
be  held  liable  for  necessaries  furnished  her.  Thus  where,  after  a 
husband,  having  no  children,  had  been  judicially  declared  incom- 
petent, and  after  the  court  had  directed  that  his  wife,  as  com- 
mittee, "out  of  the  said  (his)  estate,  or  the  rents,  issues  and  profits 
thereof,  provide  for  the  maintenance,  sustenance  and  support  " 
of  the  said  incompetent  and  his  family,  a  dealer  who  had  had  busi- 
ness with  the  husband  sold  coal  to  his  wife  at  her  house,  which  was 
the  former  residence  of  the  incompetent,  and  it  further  appeared 
that  during  her  term  as  committee  the  wife  received  considerable 
sums  from  her  husband's  estate  and  also  from  other  sources,  it  was 

80.  In  re  Beckwith,  (Sup.  G.  T.  83.  Stuckey  v.  Mathes,  (Sup.  G. 
1875)   3  Hun  443,  6  Thomp.  &  C.  13.       T.  1881)   24  Hun  461. 

81.  Gilgallon  v.  Bishop,  (Sup.  84.  Thedford  v.  Reade,  (Sup.  App. 
1899)  46  App.  Div.  350,  61  N.  Y.  S.  T.  1898)  25  Misc.  490,  492,  54  N. 
467;   Curry  v.  Brockway,    (Com.  PI.       Y.  S.  1007. 

G.  T.  1883)   12  Daly  17,  25.  "  85.     Stuckey  v.  Mathes,    (Sup.   G. 

82.  Merritt  v.  Merritt,  (Sup.  1898)        T.  1881)  24  Hun  461. 
27   App.  Div..  208,   210,  50  N.  Y.   S. 

604. 
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held  that  the  dealer  could  not  recover  the  value  of  the  coal  from 
the  husband  after  he  had  been  discharged  from  the  asylum  and 
the  wife  had  been  discharged  as  his  committee,  as  the  provision 
made  by  the  court  for  the  wife  precluded  her  from  pledging  her 
husband's  credit  for  things  necessary  to  her  own  support.^^ 

The  provision  of  the  Domestic  Relations  Law  (Dom.  Rel.  Law, 
§  60;  14  McKinney's  Cons.  Laws,  p.  175)  authorizing  a  married 
woman  to  sue  for  services  performed  by  her  does  not  create  any 
implied  obligation  on  her  husband's  part  to  compensate  her  for 
services  rendered  in  the  household.  It  has  reference  to  services 
she  may  render  for  others  and  not  for  her  husband.  Consequently 
where  a  wife  was  appointed  the  committee  of  her  insane  husband, 
she  is  not  entitled  to  charge  the  estate  with  the  value  of  personal 
services  she  performed  for  him  during  the  time  he  was  incom- 
petent to  care  for  himself.*' 

§  692.  Legal  Services  and  Costs  in  Inquisition  of  Lunacy. — 
It  has  been  the  usual  practice  in  our  courts  to  allow  the  petitioner 
for  a  commission  the  costs  and  expenses  of  proceedings  in  lunacy, 
where  they  have  resulted  in  the  appointment  of  a  committee ;  ** 
but  if  the  petitioner  is  unsuccessful  and  fails  to  establish  the 
lunacy,  he  must  bear  his  own  expenses,  though  he  will  not  ordi- 
narily be  charged  with  the  costs  if  he  acted  in  good  faith  and  on 
probable  cause.^  Where  an  attorney  renders  services  to  an  alleged 
incompetent  in  unsuccessfully  opposing  an  inquisition  of  lunacy, 
though  he  may,  have  no  legal  claim  on  grounds  of  contract  for  his 
services,  the  court  before  which  the  proceedings  are  had  may  in 
its  discretion  allow  the  attorney  his  taxable  costs  out  of  the  luna- 
tic's estate,  where  the  circumstances  are  such  that  the  chancellor, 
if  applied  to,  would  have  sustained  or  directed  the  opposition.'" 

After  a  person  has  been  adjudged  a  lunatic  and  an  application 
is  made  by  a  third  person  to  set  aside  the  commission,  the  court 
may  in  its  discretion  deny  the  application,  and  will  do  so  where 
the  case  is  plain,  or  it  may  allow  a  traverse  of  the  inquisition  or 

8S.    Thedford  V.  Reade,   (Sup.  App.  89.     Carter    v.    Beokwith,     (1891) 

T.   1898)    25  Misc.  490,  54  N.   Y.  S.  128   N.   Y.   312,    317,   40   State    Rep. 

1007.  343,  28  N.  E.  582;  Brower  v.  Fisher, 

87.  In  re  Goff,  (Sup.  Sp.  T.  (Chan.  Ct.  1820)  4  Johns.  Ch.  441; 
1909)  62  Misc.  510,  116  N.  Y.  S.  In  re  Giles,  (Chan.  Ct.  1845)  11 
650.  Paige   638. 

88.  Carter  v.  Beckwith,  (1891)  90.  In  re  Conklin,  ( Chan.  Ct.  1840 ) 
128   N.   Y.    312,    317,   40   State    Rep.  8  Paige  450. 

343,  28  N.  E.  582. 
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order  a  feigned  issue  to  try  the  question  of  present  sanity."^  The 
question  whether  an  allowance  should  be  made  to  the  person 
prosecuting  the  traverse,  out  of  the  estate  of  the  incompetent,  or 
whether  he  should  be  charged  with  the  costs  in  case  of  an  unsuc- 
cessful traverse,  has  been  variously  ruled,  depending  on  the  cir- 
cumstances of  the  particular  case.  In  the  case  of  a  habitual  drunk- 
ard, on  an  application  made  in  his  behalf  to  be  permitted  to  tra- 
verse the  inquisition  and  that  a  reasonable  amount  for  the  expenses 
be  paid  out  of  his  estate,  an  issue  was  granted,  and  ' '  as  the  prop- 
erty is  large,  and  the  party  has  not  had  an  opportunity  to  be  heard 
on  the  taking  of  the  inquisition,"  an  allowance  was  made  out  of 
the  estate  of  the  petitioner  to  defray  the  necessary  expenses  on  his 
part.'^  In  another  case  the  costs  of  an  unsuccessful  traverse  were 
charged  on  a  third  person  at  whose  instance  and  for  whose  benefit 
the  issue  was  awarded.^'  And  in  still  another  the  application  of 
an  attorney  for  a  habitual  drunkard,  who  had  procured  leave  to 
traverse  the  inquisition,  for  an  allowance  of  the  costs  of  an  unsuc- 
cessful traverse  out  of  the  estate  of  the  incompetent,  was  denied 
for  the  reason  that  the  attorney  had  a  personal  reason  for  setting 
aside  the  proceedings.'*  And  in  a  ease  in  which  the  chancellor 
permitted  a  lunatic  to  traverse  an  inquisition,  though  the  reasons 
therefor  appeared  groundless,  it  was  decided  that  it  should  not 
be  done  at  the  expense  of  the  estate,  which  was  small  and  necessary 
for  the  support  of  the  lunatic  and  his  family.'^  No  hard  and  fast 
rule  has  therefore  been  established  in  our  state  copcerning  allow- 
ances to  the  defeated  party  or  his  attorney  of  the  costs  and  expenses 
of  an  unsuccessful  traverse,^^  though  it  is  considered  as  estab- 
lished that  the  court  may  in  its  discretion  make  an  allowance  if 
satisfied  that  the  proceedings  were  instituted  and  the  services  ren- 
dered by  the  attorney  in  good  faith  and  that  there  was  some 
apparent  reasonable  ground  therefor.'^  "  Unless  this  power  exists," 

91.  Carter     v.     Beckwith,      (1891)  95.     In    re    McClean,     (Clian.    Ct. 
128   N.   Y.    312,   318,   40   State   Eep.       1822)  6  Johns.  Ch.  440. 

343,   28  N.   E.   582;    In  re  McClean,  96.   Carter  v.  Beckwith,  (1891)  128 

(Chan.  Ct.  1822)    6  Johns.  Ch.  440;  N.   Y.   312,   319,   40  State   Rep.  343, 

In    re    Tracy,     (Chan.    Ct.    1829)     1  28  N.  E.  582. 

Paige  580.  97.   Carter  v  Beckwith,  (1891)   128 

92.  In  re  Tracy,   (Chan.  Ct.  1829)  N.  Y.  312,  40  State  Rep.  343,  28  N. 
1  Paige  580.  B.  582;  In  re  Larner,   (1902)   170  N. 

93.  In  re  Folger,  (Chan.  Ct.  1819)  Y.    7,    62   N.    E.    761,   modifying   on 
4  Johns.  Ch.   169.  other  grounds  68  App.  Div.  320,  74 

94.  In    re   Van   Cott,    (Chan.   Ct.       N.    Y.    S.    70;    Brauer   v.    Lawrence, 
1829)    1  Paige  489.  (Sup.  1914)   165  App.  Div.  8,  11,  150 

N.  Y.  S.  497. 
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says  Andrews,  J.,  "  the  direction  of  the  statute  that  on  the  restora- 
tion of  reason  and  the  capacity  of  the  lunatic  to  conduct  his  aif  airs, 
his  real  and  personal  estate  shall  be  restored  to  him,  would  in  some 
cases  afford  but  a  barren  protection. ' '  '* 

During  the  pendency  of  the  commission  the  question  whether 
an  allowance  is  to  be  made  for  an  unsuccessful  attempt  to  traverse 
the  inquisition  is  one  exclusively  within  the  cognizance  of  the  court 
having  jurisdiction  of  the  incompetent  and  his  estate,  to  be  invoked 
on  petition  or  motion.''  But  if  the  proceedings  are  terminated 
without  any  allowance  and  without  a  decision  as  to  whether  an 
allowance  should  be  made,  it  seems  that  there  is  in  favor  of  the  at- 
torney a  claim  for  the  reasonable  value  of  the  services  enforceable 
by  action  against  the  incompetent.^  On  the  death  of  the  incom- 
petent the  power  of  the  committee  ipso  facto  terminates  and  his 
real  and  personal  property  descends  or  passes  to  his  heirs  or  devi- 
sees or  personal  representative  in  the  same  manner  as  if  he  had 
been  of  sound  mind  and  memory.  There  is  no  longer  any  necessity 
that  the  court  should  exercise  a  summary  jurisdiction  in  adminis- 
tering the  lunatic's  estate  for  the  payment  of  debts  or  charges,  and 
there  seems  to  be  no  reason  why  any  claim  thereon,  legal  or  equi- 
table, should  not  thereafter  be  adjusted  and  settled  in  the  ordinary 
course  of  administration.^  And  it  has  been  held  by  the  Court  of 
Appeals  that  where  there  was  reasonable  grounds  for  an  unsuc- 
cessful traverse  of  an  inquisition,  an  attorney  rendering  services 
on  behalf  of  the  incompetent  is  entitled  to  have  allowed,  on  the 
death  of  the  incompetent,  his  claim  for  a  reasonable  compensation 
as  a  claim  against  the  decedent's  estate,  provided  the  right  to  an 
allowance  has  not  been  adversely  adjudicated.' 

98.  Carter  V.  Beckwith,  (1891)  128  In  this  case  Andrews,  J.,  says: 
N.  Y.  312,  319,  40  State  Rep.  343,  28  "  The  point  is  whether  the  law  may 
N.  E.  582.  not   imply   an  obligation  enforceable 

99.  Carter  V.  Beckwith,  (1891)  128  as  a  claim  against  a  lunatic's  estate 
N.  Y.  312,  320,  40  State  Rep.  343,  after  his  death  to  pay  for  services 
28  N.  E.  582.  rendered  in  an  unsuccessful  applica- 

1.      Brauer     v.     Lawrence,      (Sup.  tion    on   his   part   to   get  rid   of    an 

1914)    165  App.  Div.   8,   11,   150  N.  inquisition     where     the     proceedings 

Y.  S.  497.  were     fair     and     not     vexatious     or 

a.  Carter  v.  Beckwith,    (1891)    128  groundless,   and  were   founded  upon 

N.   Y.   312,   320,   40   State  Rep.   343,  probable     cause.       This    doctrine    is 

28  N.  E.   582.  sustained  by  the  English  courts.  .  .  . 

3.  Carter  v.  Beckwith,   (1891)    128  There  is  certainly  no  reason  why  the 

N.  Y.  312,  40  State  Rep.  343,  affirm-  accident    of    death,    occurring   before 

ing  32  State  Rep.   880,   11   N.  Y.   S.  the  power  of  the  court  to  settle  the 

J  70  question  of  allowance  to  an  attorney 
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Infants 

§  693.  Age  of  Majority;  Foreign  Contracts. —  According  to  the 
common  law  rule  a  person  reaches  his  majority  on  the  day  preced- 
ing his  twenty-first  birthday,  and  this  rule  has  been  recognized  as 
prevailing  in  our  state;*  and  our  Domestic  Relations  Law  (Dom. 
Rel.  Law,  §  2;  14  McKinney's  Cons.  Laws,  p.  9)  provides  that 
"  a  minor  is  a  person  under  twenty-one  years  of  age.  A  minor 
reaches  majority  at  that  age."  As  regards  contractual  capacity 
the  age  of  majority  is  fixed,  according  to  the  common  law,  at 
twenty-one  years,  and  this  rule  prevails  iti  our  state.^ 

Where  an  action  is  brought  against  an  infant  on  a  contract  made 
in  a  sister  state  in  which  the  common  law  is  the  foundation  of  its 
jurisprudence,  the  court  will  presume  that  the  age  of  majority 
and  the  liability  of  infants  on  their  contracts  is  that  of  the  common 
law.  In  this  connection  Vann,  J.,  says:  "  The  presumption  is 
that  the  common  law  of  that  state  is  the  same  as  our  own.  There 
is  no  such  presumption  as  to  the  statutes  of  a  sister  state,  for  they 
must  be  proved  under  proper  allegations  before  the  courts  can  take 
cognizance  of  them.  The  laws  of  foreign  nations,  with  the  excep- 
tion of  England  prior  to  our  independence,  are  facts  to  be  alleged 
and  proved.  The  same  is  true  of  the  statutory  law  of  the  various 
states  of  the  Union  other  than  our  own.  In  the  absence  of  proof 
on  the  subject,  however,  the  common  law  is  presumed  to  prevail 
in  all  the  states  in  which  it  is  the  foundation  of  their  jurisprudence, 
such  as  New  York  and  Pennsylvania,  but  not  including  those 
states  which  inherited  or  adopted  the  civil  law,  such  as  Louisiana. 
Our  courts  will,  therefore,  presume  that  the  common  law  of  a 
sister  state  originally  colonized  from  England  or  formed  from 
territory  ceded  by  England  is  the  same  as  our  own,  in  the  absence 
of  evidence  to  the  contrary.  While  this  rule  may  not  obtain  in  all 
the  states  having  the  common  law  of  England  as  the  basis  of  its 
system,  it  prevails  in  the  most  of  them,  and  is  the  well  settled  law 

has  been  definitively  invoked,  should  How.    Pr.    193.      But    see    Kane    v. 

cut  him  off  from  subsequently  claim-  Kane,   (Sup.  1897)   13  App.  Div.  544, 

ing  compensation  from  the  estate  and  43  N.   Y.   S.   662    (wherein   it  is   aa- 

from   the    right    to    have    the    claim  sumed  that  an  infant  does  not  reach 

determined   upon   equitable   grounds.  his   majority   until    the    anniversary 

We  think,  therefore,  the  present  ac-  of   his  twenty-first   birthday), 

tion  is  maintainable."  5.    International  Text-Book  Co.  v. 

4.     Rogers    v.    Cruger,     (Ct.    Err.  Connelly,    (1912)   206  N.  Y.   188,  99 

1808)    7  Johns.  557,  581;   Phelan  v.  N.  E.  7'22. 
Douglass,     (Sup.    Sp.    T.    1855)     11 
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of  this  state. ' ' «  But  in  an  early  ease  where  an  action  was  brought 
on  a  note  executed  by  the  defendant  in  Jamaica,  it  was  held  that 
it  was  incumbent  on  him  to  show  that  under  the  law  of  Jamaica 
he  was  an  infant  and  that  his  infancy  under  that  law  was  a  defense. 
Kent,  C.  J.,  in  this  connection  says:  "  The  court  cannot  know, 
ex  ofiacio,  what  are  the  rights  and  disabilities  of  infants,  or  when 
infancy  ceases,  by  the  provincial  law  of  Jamaica.  These  questions 
depend  much  upon  municipal  regulations;  and  what  the  foreign 
law  is  must  be  proved  as  a  matter  of  fact.  .  .  .  The  defendant  was 
bound  to  make  out  a  valid  defense,  and  it  therefore  lay  with  him 
to  show  that  his  plea  of  infancy  was  good  by  the  law  of  Jamaica. 
The  court  are  not  to  know  that  fact,  without  proof ;  and  the  good 
sense  and  logic  of  pleading  show  that  it  is  the  duty  of  the  party 
who  interposes  a  defense  to  a  contract,  otherwise  binding,  to  prove 
everything  requisite  to  the  validity  of  the  defense.  It  was  enough 
for  the  plaintiff  to  rely  upon  his  demand  until  it  had  been  legally 
met  by  the  plea.  If  the  defendant  had  specially  pleaded  infancy, 
he  ought  to  have  accompanied  it  with  an  averment  that  by  the  law 
of  Jamaica  he  was  an  infant,  and  the  contract  not  binding  upon 
him.  As  the  defendant  did  not  prove  what  the  law  of  Jamaica 
was  on  the  subject,  he  did  not  make  out  his  defense,  and  the  plain- 
tiff is  entitled  to  judgment. ' ' ' 

§  694.  Proof  of  Infancy. — "Where  the  defense  of  infancy  is  inter- 
posed to  the  enforcement  of  a  contract  the  burden  of  proving  the 
infancy  of  the  contracting  party  is  on  the  party  alleging  it.  Though 
an  infant's  testimony  as  to  his  own  age  is  in  the  nature  of  hearsay 
evidence,  it  is  generally  recognized  that  it  is  admissible.*  A  per- 
son's physical  appearance  is  an  important  consideration  in  deter- 
mining the  question  whether  he  is  an  infant  or  not.  And  where 
the  apparent  maturity  of  one  seeking  to  defend  against  the  enforce- 
ment of  his  contract  on  the  ground  of  infancy  appears  from  his 
physical  appearance,  it  is  a  question  for  the  jury  whether  or  not 
he  is  in  fact  an  infant,  though  he  testifies  to  his  own  nonage.' 

§  695.  Pleading  Defense  of  Infancy;  Judgment  against  Infajit. 
—  Under  the  common  law  form  of  pleading  the  defense  of  infancy 


6.  International  Text-Book  Co.  v.  Works,    (1909)    194  N.  Y.  92,  87  N. 
Connelly,    (1912)  206  N.  Y.  188,  200,  E.    77. 

99  jf.  E.  722.  9-    Waterman  v.  Waterman,    (Sup. 

7.  Thompson    v.    Ketchum,     (Sup.  App.   T.    1903)    42  Misc.   195,   85   N. 
1811)  8  Johns.  189.  Y.  S.  377,  14  K  Y.  Annot.  Cas.  276. 

8.  Koester    v.    Rochester    Candy 
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is  available  in  an  action  of  assumpsit  under  the  general  issue.^" 
But  under  the  Code  form  of  pleading,  where  the  action  is  not 
brought  until  after  the  infant  has  reached  his  majority,  the  defense 
of  infancy  should  be  specially  pleaded.  And  in  an  action  to 
enforce  a  mechanic's  lien  the  refusal  of  the  court  to  permit  the 
answer  to  be  amended,  so  as  to  set  up  the  defense  of  infancy  at 
the  time  the  contract  for  the  building  was  entered  into,  has  been 
upheld.^^ 

A  judgment  in  an  action  against  an  infant  in  which  a  guardian 
ad  litem  is  not  appointed  is  voidable  but  not  void;  and  though 
the  infant,  after  arriving  at  his  majority,  is  entitled  on  application 
seasonably  made  to  have  the  judgment  set  aside,^^  such  relief  will 
not  ordinarily  be  granted  if  the  application  is  not  seasonably 
made."  If  the  defense  of  infancy  is  raised  in  the  action,  and  the 
issue  as  to  whether  the  defendant  was  an  infant  or  not  is  found 
against  him,  the  mode  of  reviewing  the  judgment  is  by  motion  for 
new  trial  and  appeal,  and  though  the  person  may  in  fact  have  been 
an  infant,  he  is  not  entitled,  it  has  been  held,  on  reaching  his 
majority,  to  have  the  judgment  set  aside.^*  And  it  has  been  held 
that  where  in  an  action  on  a  contract  a  guardian  ad  litem  is 
appointed  for  an  infant  defendant,  and  without  the  defense  of 
infancy  being  interposed  a  judgment  is  rendered  against  him,  it 
will  be  binding  on  him  and  he  is  not  entitled  to  have  it  set  aside 
after  reaching  his  majority.^^ 

§  696.  Contractual  Capacity  Generally. —  Under  the  common 
law  rule,  which  prevails  in  our  state,  infants,  that  is,  persons  who 
have  not  reached  their  majority,  which  is  fixed  at  twenty-one  years, 
are  conclusively  presumed  to  be  unable  to  bind  themselves  by 
contract."    And  though  an  infant  may  enter  into  a  valid  contract 

10.  Hartness  v.  Thompson,  (Sup.  14.  Genser  v.  Freeman,  (City  Ct. 
1809)   5  Johns  160.  Sp.  T.  1887)   2  City  Ct.  406. 

11.  McGraw  y.  Godfrey,  (1«74)  IS.  Phillips  v.  Dusenbury,  (Sup. 
56  N.  Y.  610,  16  Abb.  Pr.  N.  S.  358,  1876)   8  Hun  348. 

aflSrming  14  Abb.  Pr.  N.  S.  397.  16.    Clapp   v.    Byrnes,    (1898)    155 

12.  Peck  V.  Coler,  (Sup.  G.  1.  N.  Y.  535,  50  N".  E.  277,  affirming 
1880)   20  Hun  634.  3  App.  Div.  284,  38  N,  Y.   S.   1063; 

13.  Howard  v.  Dusenbury,  (Sup.  International  Text-Book  Co.  v.  Con- 
Ct.  Sp.  T.  1873)  44  How.  Pr.  423;  nelly,  (1912)  206  N.  Y.  188,  99  N. 
Barnes  v.  Gill,  (Sup.  Sp.  T.  1872)  13  E.  722;  Rogers  v.  Cruger,  (Ct.  Err. 
Abb.  Pr.  N.  S.  169  (delay  of  ten  1808)  7  Johns.  557,  593;  Kline  v. 
years  held  fatal,  where  judgment  by  L'Amoureux,  (Chan.  Ct.  1831)  2 
default  was  rendered  against  an  in-  Paige  419;  L'Amoureux  v.  Crosby, 
fant,  apparently  of  age  and  running  (Chan.  Ct.  1831)   2  Paige  422. 

a  store,  for  goods  sold  to  him ) . 
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of  marriage,"  he  cannot  bind  himself  by  a  promise  to  marry  so  as 
to  become  liable  to  an  action  for  a  breach  of  the  promise.'*  And 
it  has  been  held  that  where  a  female  infant  avails  herself  of  her 
infancy  as  ground  for  repudiating  her  promise  to  marry,  this  does 
not  entitle  the  other  party  to  recover  gifts  such  as  an  engagement 
ring  given  her  on  the  faith  of  her  promise."  Where  alimony  is 
allowed  to  the  wife  and  her  infant  son  the  latter  is  incompetent 
to  release  his  right  thereto.-"  Also,  if  a  distributee  of  the  personal 
estate  of  a  decedent  is  a  minor,  his  consent  that  a  mortgage  on  land 
devised,  which  the  devisee  took  charged  with  the  incumbrance, 
may  be  paid  out  of  the  personal  estate  is  not  binding  on  him,  and  in 
an  accounting  by  the  executor  or  administrator  the  mortgage  will 
not  be  allowed  as  a  charge  against  the  personal  estate.^'  Under 
an  early  statute  (Laws  of  1833,  April  30)  authorizing  the  city  of 
Brooklyn,  where  part  of  a  lot  was  taken  in  condemnation  pro- 
ceedings, to  take  the  balance  of  the  lot  with  the  consent  of  the  lot 
owner,  it  was  held  that  an  infant  was  incompetent  to  give  the 
necessary  consent.^^  The  consent  of  his  parent  or  guardian  does 
not  remove  the  infant's  incapacity  to  bind  himself  by  contract, 
and  notwithstanding  such  consent  he  may  avoid  the  transaction.^^ 
It  has  been  held  that  as  the  contract  of  an  infant  is  not  binding 
on  him,  an  officer  in  conducting  a  sale  at  public  auction  is  not  re- 
quired to  accept  or  recognize  a  bid  made  by  an  infant."  "Where 
an  infant  is  under  a  legal  obligation  to  do  an  act  he  may,  as  a 
general  rule,  bind  himself  for  its  performance.^^     It  has  accord- 

17.  The  Domestic  Relations  Law,  1917)  177  App.  Div.  249,  253,  163 
§  7   (McKinney's  Cons.  Laws,  p.  13),       N.  Y.  S.  435. 

fixes  the   age   of   legal   consent   to   a  21.     Scott    v.    Monell,     (Surr.    Ct. 

marriage  at  eighteen  years.  1862)   1  Redf.  431. 

18.  Hunt  V.  Peake,  (Sup.  1826)  23.  Battel!  v.  Burrill,  (1872)  50 
5  Cow.  475;  Hamilton  v.  Lomax,  N.  Y.  13,  affirming  10  Abb.  Pr.  N. 
(Sup.  Sp.  T.   1858)    26  Barb.  615,  6  S.  97. 

Abb.    Pr.    142;    Leichtweiss   v.   Tres-  23.    Rogers  v.  Berry,    (Sup.  1813) 

kow,   (Sup.  G.  T.  1880)   21  Hun  487;  10  Johns.  132;  Aborn  v.  Janis,  (Sup. 

Strcinberg  v.  Rubenstein,   (Sup.  App.  Sp.  T.  1907)   62  Misc.  95;   113  N.  Y. 

T    1897)   19  Misc.  647,  648,  78  State  S.   309.     See  also  Rogers  v.   Cruger, 

Rep    405,  44  N.  Y.  S.  405;  Feibel  v.  (Ct.   Err.   1808)    7   Johns.  557,   593; 

Obersky,' (Sup.  Sp.  T.  1872)    13  Abb.  Wilbur    v.    Grace,     (Ct.    Err.    1814) 

Pr.  N.  S.  402,  note;   Cohen  v.  Wein-  12    Johns.    68,     (per    Senator    Rad- 

berg,     (City    Ct.    Ch.    1884)     N.    Y.  cliiT). 

Daily  Reg.  April  11,  1884.  24.  Kinney  v.  Showdy,  (Sup.  1841) 

19.  Strombergv.  Rubenstein,  (Sup.  1  Hill  544. 

Apii.  T.  1897)   19  Misc.  647,  78  State  25.    People  v.  Moores,   (Sup.  1847) 

Rep.  405,  44  N.  Y.  S.  405.  4  Denio  518. 

20.  Levy    v.     Dockendorf,     (Sup. 
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ingly  been  held,  in  an  action  on  a  bond  executed  pursuant  to 
the  statute  by  the  reputed  father  of  a  bastard,  conditioned  to 
indemnify  the  town,  that  a  plea  that  the  defendant  was  an  infant 
at  the  time  of  the  execution  of  the  obligation  is  no  defense.^*  In 
relation  to  conditions  to  be  performed  annexed  to  an  estate,  granted 
either  to  his  ancestor  or  himself,  the  laches  of  an  infant  will  bar 
him  of  his  rights  to  the  land  the  same  as  if  he  were  an  adult.^' 
The  common  law  liability  of  a  husband  for  the  debts  of  his  wife 
contracted  by  her  before  marriage  arises  as  an  incident  of  the 
marriage  contract,  but  is  in  no  sense  contractual,  and  at  the  time 
when  the  common  law  liability  existed  in  our  state  it  was  held 
that  the  fact  that  the  husband  was  an  infant  did  not  affect  his 
liability.^*  An  admission  made  during  infancy  may  be  admissible 
in  evidence  against  the  infant  to  prove  the.  existence  of  the  ad- 
mitted fact  though  it  cannot  itself  create  any  contractual  liability.^' 
And  where  an  infant  is  a  party  to  a  suit  admissions  in  pleading, 
irrespective  of  whether  the  infant  is  represented  by  a  guardian 
ad  litem  or  not,  are  not  regarded  as  binding  the  infant.'"  It  has 
been  said  that  infants  may  enter  into  binding  contracts  which  are 
clearly  for  their  benefit,'^  and  the  law  imposes  a  quasi  contractual 
liability  on  them  under  certain  circumstances  for  what  are  called 
necessaries  f^  and  under  certain  conditions  a  minor  may  bind  him- 
self as  an  apprentice.^' 

§  697.  Effect  of  Misrepresentation  as  to  Age. —  It  is  now 

well  settled  in  our  state  that  a  misrepresentation  by  an  infant  as 
to  his  age  is  not  effectual  to  estop  him  from  asserting  the  defense 
of  infancy  when  sued  on  his  unexecuted  contracts;  if  an  infant 
may  in  effect  bind  himself  contractually  by  a  misrepresentation 
as  to  his  age,  the  beneficent  rule  denying  to  him  the  general  power 
to  contract  can  be  easily  avoided  and  rendered  of  no  protection 
to  him.'*    Thus  where  in  an  action  for  the  price  of  goods  sold  and 

26.  People  v.  Moores,   (Sup.  1847)  803;   Murphy  v.  Holmes,    (Sup.  App. 
4   Denio  518.  T.   1003)    87  App.  Div.   366,   370,   14 

27.  Havens   v.    Patterson,    (1870)  N.   Y.   Annot.   Gas.   71,   84  N.   Y.   S. 
43  N.  Y.  218.  806;    Aliearn  v.   Bowery   Sav.   Bank, 

28.  Roach  v.  Quick,    (Sup.   1832)  Sup.    1914)    164  Aup.   Div.   809,   150 
9  Wend.  238.  N.   Y.   S.   244,   13   Mills   439. 

29.  Haile   v.    Lillie,    (Sup.    1842)  31.       Williams      v.       Hutchinson, 
3    Hill    149;    Ackerman    v.    Runyon,        (1850)   3  N.  Y.  312,  320. 

(Com.  PI.  1«59)    1  Hilt.  169,  3  Abb.  32.    See  infra,   section  740  et  seq. 

Pr.  111.  33.    See  infra,  section  706. 

30.  Bates  v.  Virolet,    (Sup.   1898)  34.     Studwell   v.    Shafster,    (1873) 
33   App.  Div.   436,  445,   53  N.   Y.   S.  54    N.    Y,    249;    International    Text- 
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delivered  to  an  infant  it  was  held  that  his  false  representation 
as  to  his  age  was  not  conclusive  on  him  by  way  of  estoppel,  San- 
ford,  J.,  says:  "A  contrary  doctrine  would  overturn  the  whole 
law  relative  to  the  contracts  of  infants.  From  holding  that  an 
infant  was  estopped  by  a  falsehood  as  to  his  age,  the  next  step 
would  be  to  hold  him  estopped  by  a  suppression  of  the  fact  that 
he  was  under  age,  when  he  was  silent  on  that  point,  while  he 
knew  that  the  party  with  whom  he  was  contracting  supposed  him 
to  be  of  age.  There  is  no  difference  in  principle  between  the  direct 
and  the  inferential  falsehood;  the  one  is  as  fraudulent  as  the 
other."  ^^  And  Vann,  J.,  in  a  recent  case  in  the  Court  of  Appeals 
says:  "It  is  well  settled  in  this  state  that  in  an  action  upon  a 
contract  made  by  an  infant  he  is  not  estopped  from  pleading  his 
infancy  by  any  representation  as  to  his  age  made  by  him  to  induce 
another  person  to  contract  with  him.  ...  To  hold  otherwise  would 
in  many  eases  deprive  infants  of  the  protection  extended  to  them 
at  an  age  when  the  mind  and  judgment  are  conclusively  presumed 
to  be  immature  and  they  need  to  be  shielded  from  their  own 
imprudence  and  folly.  It  would  virtually  overthrow  the  law  upon 
the  subject  as  it  has  existed  for  time  out  of  mind."  ^^ 

§  698.  Liability  in  Tort  for  Misrepresentation  as  to  Age. 

— An  infant  may  be  liable  for  his  torts,  but  to  impose  such  a  lia- 
bility the  action  must  rest  on  the  wrong  committed ; ''  and  if  the 
substantive  ground  of  the  claim  rests  in  contract  an  infant  cannot 
as  a  general  rule  be  rendered  liable  by  changing  the  form  of  action 
to  one  in  tort,  where  he  would  not  be  liable  on  the  contract.'^ 

Book    Oo     V.    Connelly,     (1912)     206  36.    International  Text-Book  Co.  v. 

N.   Y.   188,   99   N.   E.   722,   affirming  Connelly,   (1912)   206  N.  Y.  1»8,  197, 

140  App.  Div.   939  mem.,   125  N.  Y.  99  N.  E.  722. 

S.  1125;  New  York  Bid.  Loan  Bank-  37.   Hunger  v.   Hess,    (Sup.   G.   T. 

ing   Co.'  V.   Fisher,    (Sup.    1897)    23  1858)   28  Barb.  75. 

App    Div.   363,  48  N.  Y.  S.   152,  af-  38.  Shenkein  v  Fulirman,  ( City  Ct. 

firming  20  Misc.  242,  45  N.  Y.  S.  795;  Tr.  T.  1913)   80  Misc.  179,  141  N.  Y. 

Oonroe   v.    Birdsall,     (Sup.    1799)     1  S.  909;  Radley  v.  Kenedy,    (City  Ct. 

Johns.  Cas.  127;   Heath  v.  Mahoney,  G.   T.    1891)    37   State   Rep.   612,   14 

(Sup.  G.  T.  1876)  7  Hun  100;  Kobbe  N.  Y,  S.  268;  Taylor  v.  Van  Keuren, 

V.  Price,    (Sup.  G.  T.  1878)    14  Hun  (Sup.  Sp.  T.  1877)    54  How.  Pr.  25. 

55;  Johnson  v.  Clark,   (Sup.  App.  T.  In   Taylor   v.   Van   Keuren,    (Sup. 

1898)   23  Misc.  346,  347,  51  N".  Y.  S.  Sp.  T.   1877)    54  How.  Pr.  25,  there- 

238;   Brown  v.  McCune,    (Super.  Ct.  fore,   it  is  held  that  an   infant  who 

1851)  7  Super.  Ct.  224.   See  also  Rad-  makes    false    statements    as    to    his 

ley  V.  Kenedy,'  (City  Ct.  G.  T.  1891)  property   when    buying    goods    other 

37  State  Rep.   612,   14  N.  Y.  S.  268.  than     necessaries     cannot    be     made 

35.  Brown  v.  McCune,    (Super.  Ct.  liable  to  arrest  by  bringing  the  action 

1851)   7  Super.  Ct.  224,  228.  in  fraud.    But  in  Wallace  v.  Morss, 
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According  to  the  view  taken  in  the  early  English  ease  of  Johnson 
V.  Pie  (1  Keb.  905,  913),  an  infant  cannot  be  held  liable  in  an 
action  ex  delicto  by  reason  of  his  false  representations  as  to  his 
age  whereby  a  person  is  induced  to  enter  into  a  contract  such  as  a 
sale  of  personal  property  to  the  infant.  And  this  case  has  been 
referred  to  with  approval  by  Sanf ord,  J.,  in  a  case  which  involved 
the  right  of  the  plaintiff,  in  an  action  ex  contractu  to  recover  for 
goods  sold,  in  which  the  defendant  pleaded  infancy,  to  amend  so 
as  to  make  the  action  one  to  recover  damages  for  misrepresenta- 
tions by  the  infant  as  to  his  age.  In  this  case  the  court  after 
referring  to  the  above  English  case,  and  an  earlier  one  therein 
referred  to,  says:  "These  decisions  have  remained  the  law  in 
England  to  the  present  day,  .  .  .  and  we  are  disposed  to  acquiesce 
in  them,  as  well  adapted  to  maintain  the  protection  which  the 
common  law  has  thrown  around  infants. ' '  ^'  On  the  other  ha,nd, 
the  seller  is  entitled  to  rescind  the  sale  on  account  of  the  infant's 
misrepresentations  as  to  his  age  and  to  recover  the  property  if  it 
still  remains  in  the  infant's  hands.  And  the  view  has  also  been 
taken,  in  accordance  with  that  in  many  other  jurisdictions  in  this 
country,  that  the  infant  may  be  held  liable  for  damages  on  account 
of  his  misrepresentations  as  to  his  age.*" 

(Sup.  1843)  5  Hill  391,  it  was  infant's  fraudulent  silence  as  to  his 
held  that  an  infant  is  liable  in  tort  age  induced  him  to  make  the  sale 
who  fraudulently  obtains  goods  on  and  thereby  incur  liability  to  his 
credit  with  the  intent  not  to  pay  attorney  for  services  and  to  his 
therefor.  And  in  Shenkein  v.  Fuhr-  broker  for  commissions,  for  the  dam- 
man,  (City  Ct.  Tr.  T.  1913)  80  Misc.  ages  thus  suffered,  the  court  citing 
179,  141  N.  Y.  S.  909,  where  an  in-  with  approval  the  case  of  Brown  v. 
fant,   preliminary   to   a   purchase   oi  McCune,  supra. 

goods  and  in  order  to  induce  the  sel-  40.   Eckstein  v.   Frank,    (Com.   PI. 

ler   to    sell  them  to   him   on   credit,  1863)     1    Daly    334.      See    also   New 

fraudulently  represented  that  he  was  York    Bldg.    Loan    Banking    Co.    v. 

a  member  of  a  certain  partnership,  it  Fisher,    (Sup.  Sp.  T.   1897)    20  Misc. 

was  held  that  he  could  be  held  liable  242,  243,  45  N.  Y.  S.  795 ;   Shenkein 

for  his  fraud  though  he  would  not  v.  Fuhrman,    (City  Ct.  Tr.  T.   1913) 

be  liable  on  the  contract.  80  Misc.  179,  182,  141  N.  Y.  S.  909. 

39.    Brown  v.  McCune,   (Super.  Ct.  Even   if   the    infant   may   be   held 

1851)   7  Super.  Ct.  224.  liable,    the   contract   forms   no   basis 

In  Radley  v.  Kenedy,   (City  Ct.  G.  for   the    estimation   of    the   damages 

T.  1891)  37  State  Rep,  612,  14  N.  Y.  recoverable.      Heath      v.      Mahoney, 

S.    268,   where   an   infant   sought   to  (Sup.    G.   T.    1876)    7    Hun    100,    12 

recover  the  amount  paid  by  him  on  ^Tily.  Dig.  404.     ' 
a  contract  for  the  purchase  of  land,  See  Infants,   14  R.   C.  L.  pp.  262- 

it    is   held    that   the   vendor   cannot  263. 
counterclaim,  on  the  ground  that  the 
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§  699.  Infant  Engaged  in  Trade  cr  Business.—  The  fact 

that  an  infant  engages  iii  a  trade  or  business  does  not  at  common 
'law  render  his  contracts  entered  into  therein  binding  on  him," 
and  it  was  held  at  an  early  date  that  the  note  of  an  infant  given 
in  the  way  of  trade  could  not  be  enforced  against  him  by  the  payee 
who  had  taken  it  in  the  course  of  business  without  knowing  the 
maker's  nonage.^^  But  if  an  infant  becomes  a  member  of  a  mer- 
cantile partnership  his  infancy  is  no  reason  for  not  applying  the 
firm  assets  to  the  payment  of  the  firm  debts.  ' '  The  utmost  exemp- 
tion," says  Reynolds,  C,  "that  he  [the  infant]  ought  to  claim 
in  such  a  case  is  that  he  should  not  be  made  personally  liable  for 
debts  beyond  what  the  assets  of  the  firm  are  able  to  pay,  and  even 
then  the  infant  himself  should  claim  the  exemption. ' '  ^'  And-  as 
in  case  of  partnerships  generally,  where  an  infant  is  a  member  of 
a  firm,  the  firm  assets  on  its  insolvency  should  be  applied  to  the 
payment  of  the  firm  debts  to  the  exclusion  of  individual  creditors 
of  the  infant." 

§  700.  Election  between   Conflicting  Eights. —  It  is  the 

general  doctrine  that  a  person  who  accepts  a  benefit  under  an 
instrument  must  adopt  the  whole,  conforming  to  all  its  provisions 
and  renouncing  every  right  inconsistent  with  it.  This  rule  of 
election  is  applicable  to  every  species  of  instrument,  whether  a 
deed  or  will,  and  is  said  to  be  a  rule  of  law  as  well  as  equity.** 
Infants,  however,  are  incapable  of  election  or  of  bringing  an  action 
dependent  on  an  election  between  the  conflicting  rights,  except  by 
a  direction  of  the  court  on  an  investigation  of  the  facts  and  ascer- 
taining what  would  be  for  their  interest.**  But  where  a  will  makes 
alternative  provisions  in  favor  of  an  infant  and  requires  him  to 
elect  at  the  time  of  the  death  of  the  testator  which  he  will  take, 
an  election  so  made  is  held  binding  on  him.  In  this  connection 
Foster,  J.,  says:  "  If  the  language  of  the  clause  had  been  indefinite 
as  to  time,  he  [the  infant  beneficiary]  would  have  a  right  to  delay 

41.  Studwell   V.    Shapter,    (1873)  43.  Yates   v.   Lyon,    (1874)    61   N. 
54     N.     Y.    249;      Van    Winkle     v.       Y.  344. 

Ketcliam,    (Sup.  1805)    3  Caines  323,  44.   Yates  v.   Lyon,    (1874)    61   N. 

Col.     &     C.     Cas.     503;     Millard    v.  Y.    344,  346. 

Hewlett,    (Sup.   1838)    19  Wend.  301.  45.        Chipman      v.      Montgomery, 

See   also   Stern  v.   Meikleham,     Sup.  (1875)   63  N.  Y.  221,  235. 

G.   T.    1890)    56   Hun   475,    31    State  46.        Chipman      v.      Montgomery, 

Rep.  608,  10  N.  Y.  S.  216.  (1875)     63    N.    Y.    221,    affirming    4 

42.  Van  Winkle  v.  Ketcham,  (Sup.  Hun    739. 
1805)    3   Cainea  323,   Col.  &  C.   Cas. 

503. 

4 
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making  the  choice  until  he  could  ascertain,  clearly,  which  would 
probably  be  most  beneficial  to  him,  and  especially  as  he  was  under 
age  when  his  father  died.  But  the  will  is  explicit.  It  required  the' 
choice  to  be  made  at  the  decease  of  the  testator ;  meaning  at  once, 
after  the  provisions  of  the  bequest  should  become  known  to  him. 
The  testator  could  impose  such  terms  as  he  pleased,  as  a  condition 
of  his  son's  receiving  the  legacy  or  bequest,  or  he  could  cut  him 
ofE  entirely  if  he  chose;  and  when  he  saw  fit  to  impose  the  con- 
ditions, it  was  for  the  legatee  to  make  the  election  at  the  time 
required.  Infancy  is  no  excuse  for  not  making  the  election.  '  The 
principle  indeed  is  universal;  it  prevails  in  the  laws  of  all  coun- 
tries, is  applicable  to  all  interests,  to  the  interests  of  married 
women  and  infants. '  "  " 

§  701  Conveyances  and  Transfers  to  Infant. — ^An  infant 

has  capacity  to  accept  a  conveyance  of  land,  so  as  to  render  it 
binding  on  the  donor  or  grantor,**  and  an  acceptance  may  be  in- 
ferred from  the  beneficial  nature  of  the  transaction."  Thus  where 
a  voluntary  grant  to  an  infant  of  tender  years  is  beneficial  to  him, 
an  acceptance  of  the  deed  will  be  presumed. "'*  Purchases  of  chat- 
tels by  an  infant  are  regarded  as  voidable  merely,  and  not  void," 
and  the  same  is  true  as  regards  the  purchase  of  an  interest  in  a 
business.^^ 

§  702.  Estoppel  against  Infant. — As  an  infant  cannot  bind 

himself  by  contract,  an  estoppel  cannot  as  a  general  rule  and  in 
the  absence  of  an  active  fraud  be  invoked  against  him  so  as  to 
operate  as  a  transfer  or  relinquishment  of  his  rights.^*  Au  infant, 
however,  who  has  reached  years  of  discretion,  so  as  to  appreciate 
his  rights  and  duties,  will  not  be  permitted  to  practice  deception 
or  cheat  innocent  persons,  and  his  false  representation,  made  for 
the  purpose  of  practicing  a  fraud,  may,  it  seems,  operate  against 

47.  Storring  v.  Borren,  (Sup.  G.  50.  Spencer  v.  Carr,  (1871)  45 
T.  1864)   55  Barb.  595.  N.  Y.  406. 

48.  Smith  v.  Hahn,  (Sup.  G.  T.  51-  Stern  v.  Meikleham,  (Sup.  G. 
1890)  30  State  Rep.  349,  8  N.  Y.  T.  1890)  56  Hun  475,  31  State  Rep. 
S.  663,  affirmed  130  N.  Y.  694  mem.,  ^^^'  1°  N".  Y.  S,  216. 

30  N"    E    68  '^'     Sparman  v.  Keim,    (1880)    83 


49.     Spencer   v.    Carr,    (1871)    45 


K   Y.   245,   9   Abb.   N.    Cas.   1.     See 


■XT    V     ^nc      -n.         •  AT        -IT    1  infra,  section  707  et  seq.,  as  to  the 

N.    Y.    406;    Francis    v.    New   York,  „„         i     i  j.         j,         ^      1        .^.i     • 

i       Tn,    -on        /o         r^m-,oo-x  general  status  of  contracts  with  in- 

etc,   El.  R.    Co.,    (Sup.  G.  T.   188d)  f^„t,  ^^  ^,^.^  ^^  voidable. 

17   Abb.   N.   Cas.   1.     See   also  Jack-  53,     Spencer   v.    Carr,     (1871)    45 

son  V.  Bodle,   (Sup.  1822)    20  Johns.  N.  Y.  406;   Ackley  v.  Dygert,    (Sup. 

184.  G.  T.  1860)   33  Barb.  176. 
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him  as  an  equitable  estoppel."  Thus  where  statements  to  the  effect 
that  the  declarant  has  no  deed  or  mortgage  against  certain  land, 
and  no  interest  therein,  are,  with  knowledge  of  their  falsity,  made 
to  another  for  the  purpose  of  inducing  the  latter,  to  purchase  such 
land,  and  the  person  to  whom  such  statements  are  made,  relying 
thereon,  purchases  the  land,  it  has  been  held  that  the  fact  that  the 
person  making  the  statements  was  at  that  time  an  infant,  provided 
he  was  of  an  age  to  appreciate  his  rights  and  duties,  does  not 
prevent  him  from  being  estopped  by  the  statements  from  claiming 
the  property.^' 

§  703.  Removal  of  Disability  to  Contract  Generally.—  The  state 
legislature  has  power,  by  a  general  law,  to  remove  in  whole  or  in 
part  the  common  law  disability  of  an  infant  to  contract,  and  when- 
ever the  common  law  disability  is  thus  removed  the  competency 
of  the  infant  to  do  all  acts  within  the  purview  of  the  statute  is  as 
complete  as  that  of  a  person  of  full  age,  and  in  such  a  case  the 
infant  is  liable  in  the  same  manner  as  an  adult.^'  And  it  would 
seem  that  the  legislature,  in  the  absence  of  a  constitutional  restric- 
tion on  its  power,  may  by  special  legislation  remove  the  incapacity 
of  an  infant  to  contract,  and  the  validity  of  special  legislation 
authorizing  the  conveyance  of  the  real  estate  of  infants  is  upheld 
as  a  legitimate  exercise  of  that  national  power  over  the  persons 
and  property  of  infants  which  under  the  common  law  was  an 
inherent  right  of  sovereign  power,  which  might  be  exercised  under 
general  laws  or  under  peculiar  circumstances  by  special  legisla- 
tion." The  view  has  also  been  taken  in  our  state  that  Congress 
under  its  constitutional  power  to  raise  and  support  armies,  etc., 
has  the  power  to  provide  that  the  enlistment  in  the  army  by  an 
infant  shall  be  binding  on  him.^* 

54.  Blakeslee  V.  Sincepaugh,  (Sup.  245;  In  re  Field,  (1892)  131  N.  Y. 
G.  T.  1893)  71  Hun  412,  54  State  184,  42  State  Rep.  863,  30  N.  E. 
Rep.  374,  24  N.  Y.  S.  947.  48,  affirming  17  N.  Y.  S.  19;  Ebling 

55.  Blakeslee  V.  Sincepaugh,  (Sup.  v.  Dreyer,  (1896)  149  N.  Y.  160, 
G.  T.  1893)  71  Hun  412,  54  State  44  N.  E.  155,  reversing  79  Hun  319, 
Rep.  374,  24  N.  Y.  S.  947.  In  this  61  State  Rep.  403,  29  N.  Y.  S.  459; 
case  tte  infant  lacked  only  a  few  Clarke  v.  Van  Surlay,  (Sup.  1836) 
months  of  being  of  age.  15  Wend.  436,  affirmed  20  Wend.  365 

56.  Hamm  v.  Prudential  Ins.  Co.,  (sub  nom.  Cochran  v.  Van  Surlay); 
(Sup.  1910)    137  App.  Div.   504,  122  Towle  v.  Forney,   (Sup.  Ct.  1855)    U 

N.  Y.  S.  35;  Leichtweiss  v.  Treskow,  Super.  Ct.  164. 

(Sup.  G.  T.  1880)  21  Hun  487.  58.    In  re  Phelan,   (Com.  PI.  1859) 

57.  Leggett  v.  Hunter,  (1859)  19  9  Abb.  Pr.  286,  explaining  In  re 
N.  Y.  445,  461,  affirming  25  Barb.  81 ;  Carlton,  (Sup..  1827)  7  Cow.  471. 
Brevoort  r.  Grace,    (1873)    53  N.  Y.  See   also   In   re   Cook,    (Sup.   Sp.   T. 
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§  704.  Implied  Eemoval  of  Disability;  Infant  Feme  Cov- 
ert.—  Statutes  will  not  be  construed  as  removing  by  implication 
the  contractual  disability  of  infants.  Thus  in  case  of  an  infant 
feme  covert  the  common  law  disability  of  coverture^'  is  super- 
added to  that  of  infancy,  and  our  statute  removing  the  common 
law  disability  of  married  women  to  contract  and  conferring  on 
them  general  power  to  contract  as  if  unmarried  does  not,  where 
a  married  woman  is  also  an  infant,  remove  the  disability  imposed 
by  her  infancy,  and  she  is  under  the  same  disability  as  an  un- 
married female  infant.^"  Thus  the  early  statutes  which  conferred 
power  on  a  feme  covert  to  convey  her  real  estate  by  a  deed  duly 
acknowledged  did  not  remove  the  disability  of  infancy,  and  a  deed 
by  an  infant  married  woman  is  voidable  to  the  same  extent  as  a 
conveyance  by  any  other  infant."  As  said  by  Chancellor  "Wal- 
worth :  ' '  The  statute  which  makes  valid  the  deed  of  a  feme  covert 
when  executed  with  her  husband  and  acknowledged  by  her  on  a 
private  examination  was  never  intended  to  sanction  or  violate 
a  conveyance  by  an  infant  wife.  There  is  a  plain  and  obvious  dis- 
tinction between  the  disability  of  coverture  and  that  of  infancy. 
The  first  arises  from  a  supposed  want  of  will  on  account  of  the 
legal  power  and  coercion  which  the  husband  may  exercise  over  the 
volition  of  the  wife.  This  disability  is  removed  by  the  private 
examination  of  the  wife  in  the  absence  of  her  husband,  by  which 
it  is  legally  ascertained  that  such  power  and  coercion  has  not  been 
exercised  in  that  particular  case.  But. the  disability  of  infancy 
arises  from  the  supposed  want  of  capacity  and  judgment  in  the 
infant  to  contract  understandingly.  And  the  only  way  in  which 
that  disability  can  be  obviated  is  by  the  legal  substitution  of  some 
third  person  in  the  place  of  the  infant,  to  exercise  a  judgment  in 
her  behalf.  And  this  can  only  be  done  under  the  authority  of  the 
Court  of  Chancery,  and  in  a  few  other  cases  specially  provided 
for  by  law."  «2  j^  jg  ^^g^  j^gl^j  ^^^^  ^j^g  joinder  by  an  infant  feme 
covert  in  the  deed  of  her  husband  is  itself  ineffectual  to  bar  her 

1856)    17  How.  Pr.  337;   In  re  Bes-  Wend.     119;     Sandford    v.    McLean, 

\vick,   (Sup.  1863)   25  How.  Pr.  149;  (Chan.  Ct.  1832)    3  Paige   117.     See 

In  re  Collins,    (County  Ot.  1863)   25  also  Kain  v.   Postley,    (Sup.   Sp.   T. 

How.   Pr.    157;    In  re  Rielly,    (Com.  1850)    2  Edw.  Sel.   Cas.   132 

PI.  Sp.  T.  1867)  2  Abb.  Pr.  K  S.  334.  61.     Bool  v.  Mix,    (Sup.   1837)    17 

But    see    In    re    Dobbs,     (Super.    Ct.  Wend.     119;     Sandford    v.    McLean, 

1861)    12  Abb.  Pr.  113,  21   How.  Pr.  (Chan.  Ct.  1832)    3  Paige  117. 

^8.  62.     Sandford   v.    McLean,    (Chan. 

59.  See  infra,  section  748.  Ct.  1832)   3  Paige  117,  121. 

60.  Bool  V.  Mix,    (Sup.   1837)    17 
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dower  in  the  land  conveyed.*'  A  similar  construction  was  given  to 
an  early  statute  (Act  of  1809)  declaring  certain  deeds  of  Indian 
heirs  valid  if  executed  with  the  approbation  of  the  surveyor  gen- 
eral, and  it  was  held  that  it  did  not  remove  the  common  law  dis- 
ability of  an  infant  to  convey  his  land,  and  that  a  deed  of  an 
Indian,  though  made  with  the  approbation  of  the  surveyor  general, 
was  open  to  the  same  objection  on  the  ground  of  infancy  as  deeds 
executed  by  others." 

§  705.  1  Life  Insurance  Contracted  for  by  Infant. — ^At  com- 
mon law  an  infant  could  not  bind  himself  by  a  contract  for  insur- 
ance on  his  own  life,  and  if  he  should  take  out  such  insurance  and 
pay  premiums  thereon  he  could  on  general  principles  disaffirm  the 
transaction  and  recover  the  premiums  paid.^°  The  Insurance  Law 
(Ins.  Law,  §  55;  27  McKinney's  Cons.  Laws,  p.  76),  however,  makes 
an  infant  over  fifteen  years  of  age  competent  to  contract  for  life 
insurance  on  his  own  life  for  his  own  benefit  or  that  of  certain 
specified  relatives.^  In  this  connection  Smith,  P.  J.,  says:  "  The 
provision  referred  to  is  as  follows :  '  In  respect  of  insurance  here- 
tofore or  hereafter,  by  any  person  not  of  the  full  age  of  twenty- 
one  years  but  of  the  age  of  fifteen  years  or  upwards,  effected  upon 
the  life  of  such  minor,  for  the  benefit  of  such  minor,  .  .  .  the 
assured  shall  not,  by  reason  only  of  such  minority,  be  deemed  in- 
competent to  contract  for  such  insurance  or  for  the  surrender  of 
such  insurance,  or  to  give  a  valid  discharge  for  any  benefit  accru- 
ing, or  for  money  payable  under  the  contract.'  The  plaintiff's 
contention  is  that  at  common  law  the  infant  had  the  right  to  make 
the  contract,  which  was  not  void  but  only  voidable  at  his  election, 
and  that  this  statute  is  simply  a  declaration  of  the  common  law 
rule.  It  is  difficult,  however,  to  see  for  what  purpose  the  statute 
was  passed  if  that  be  its  interpretation.  No  insurance  company 
would  insure  an  infant  with  the  right  of  the  infant  at  any  time 
to  cancel  the  policy  and  to  recover  back  the  premiums  paid.  There 
are  many  reasons  why  it  may  be  well  for  the  infant,  and  those 
dependent  upon  the  infant,  that  it  should  be  possible  to  effect 
insurance  upon  his  life.    It  may  reasonably  be  supposed  that  the 

63.  Cunningham  v.  Knight,   (Sup.  66.  Hamm  v.  Prudential  Ins.  Co., 
Sp.  T.  1847)   I  Barb.  399.  (Sup.  1910)    137  App.  Div.  504,  122 

64.  Gillett  V.  Stanley,   (Sup:  1841)  N.  Y.  S.  35;   Equitable  Trust  Co.  v. 
1  Hill,  121.  Moss,  (Sup.    1912)     149    App.    Div. 

65.  See  infra,  section  723  et  seq.,  615,  134  N.  Y.  S.  533. 
as    to   avoidance    of   contract   gener- 
ally. 
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legislature  had  in  mind  the  desirability  of  an  infant's  having  the 
power  to  make  a  valid  contract,  one  that  should  be  binding  upon 
him  as  to  the  obligations  imposed  in  order  to  secure  to  him  the 
benefits  which  it  could  give. ' '  "  And  this  statute  is  held  to  render 
an  infant  competent  to  contract  for  insurance  on  his  life  in  the 
form  of  an  endowment  poliey.^^  Consequently  under  this  statute 
the  infant  cannot  rescind  the  insurance  contract  and  recover  the 
premiums  paid.^^  It  is  also  held  that  a  person  who  has  paid  the 
premium  for  the  infant  at  his  request  can  recover  the  amount 
from  the  infant,  the  same  as  he  might  recover  for  necessaries 
furnished.'"'  But  it  has  been  held,  where  an  infant  made  a  written 
request  to  a  person  to  pay  the  premium  and  in  writing  agreed  to 
pay  the  amount  advanced,  that  such  person  cannot  recover  on  the 
written  promise,  without  alleging  and  proving  that  he  paid  the 
premium.  The  request  itself  is  not  a  contract  binding  on  the 
infant,  but  merely  evidence  which  might  support  an  action  to 
recover  premiums  paid  in  pursuance  of  such  request.'-^ 

§  706.  Apprenticeship. —  Without  direct  reference  to  any 

statutory  provision  conferring  such  power  it  has  been  said  that  a 
minor  may  bind  himself  as  an  apprentice  and  will  not  be  allowed 
to  avoid  his  contract.'^  Our  Domestic  Relations  Law  (Dom.  Rel. 
Law,  §  122;  14  McKinney's  Cons.  Laws,  p,  233)  expressly  provides 
that  "  any  minor  may,  by  the  execution  of  the  indenture  provided 
by  this  article,  bind  himself."  This  provision,  which  is  brought 
into  the  Consolidated  Laws  from  an  earlier  statute,  it  is  said  would 
seem  to  confer  on  every  infant,  irrespective  of  his  age,  the  right 
to  bind  himself  in  the  manner  prescribed ;  and  an  indenture  prop- 
erly executed  is  not  invalidated  by  the  fact  that  at  the  time  of  its 
execution  the  infant  was  of  tender  years.''^  If,  however,  the  inden- 
ture is  hot  executed  as  required  by  the  statute,  it  has  been  held 
that  it  would  be  voidable  merely  at  the  election  of  the  infant." 

67.  Hamm  v.  Prudential  Ins.  Co.,  As  to  the  liability  of  an  infant  for 
(Sup.  1910)  137  App.  Div.  504,  122  necessaries,  see  infra,  section  740  et 
N.  Y.  S.  35.  seq. 

68.  Hamm  v.  Prudential  Ins.  Co.,  71.  Equitable  Trust  Co.  v.  Moss, 
(Sup.  1910)  137  App.  Div.  504,  122  (Sup.  1912)  r49  App.  Div.  615,  134 
N.  Y.  S.  35.  N.  Y.  S.  533. 

69.  Hamm  v.  Prudential  Ins.  Co.,  72.  Williams  v.  Hutchinson, 
(Sup.  1910)    137  App.  Div.  504,  122  (1850)    3  N.  Y.   312,  320. 

N.  Y.  S..35.  73.     People    v.    Gates,     (1870)    43 

70.  Equitable  Trust  Co.  v.  Moss,  Nt.  Y.  40,  reversing  57  Barb.  291. 
(Sup.  1912)  149  App.  Div.  615,  134  74.  Potter  v.  Greene,  (Sup.  G.  T. 
N.  Y.  S.  633.  1886)    39  Hun  72. 
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And  where  services  are  voluntarily  rendered  by  the  infant  under 
such  a  voidable  indenture,  the  law  will  not  imply  a  promise  on  the 
part  of  the  master  to  pay  him  for  his  services.'^ 

§  707.  Contract  of  Infant  as  Void  or  Voidable  Generally.— The 
contract  of  an  infant  is  not  void  in  the  strict  sense,  but  is  voidable 
only  at  his  election.'^  "  The  only  clear  and  definite  proposition," 
it  is  said,  "  which  can  be  extracted  from  the  authorities  is  that 
whenever  the  act  may  be  for  the  benefit  of  the  infant,  it  shall  not 
be  considered  void,  but  voidable.""  And  Mr.  Kent  in  his  Com- 
mentaries (2  Kent  Com.  234)  says  that  "  the  tendency  of  the 
modern  decisions  is  in  favor  of  the  reasonableness  and  policy  of 
a  very  liberal  extension  of  the  rule,  that  the  acts  and  contracts  of 
infants  should  be  deemed  voidable  only. ' '  The  mere  fact,  however, 
that  the  contract  is  to  the  prejudice  of  the  infant  does  not,  accord- 
ing to  the  modern  view,  render  it  void  rather  than  voidable.  In 
this  connection  Spring,  J.,  says:  "  The  authorities  are  quite  uni- 
form in  maintaining  the  principle  that  the  contract  of  an  infant 
is  voidable  only,  irrespective  of  whether  for  his  benefit  or  to  his 
prejudice. ' '  ^*  The  party  contracting  with  an  infant  cannot  him- 
self avoid  liability  on  the  ground  of  the  infancy  of  the  other 
party,'''  and  the  infant  on  reaching  his  majority  may  ratify  the 
contract  and  thereby  render  it  binding  on  him.^° 

§  708.  Particular  Contracts  Genera,lly. —  While  it  was  at 

one  time  supposed  that  the  promise  of  an  infant  to  pay  an  account 

75.  Potter  v.  Greene,  (Sup.  G.  T.  77.  Slocum  v.  Hooker,  (Sup.  G. 
1886)   39  Hun  72.  T.  1852)   13  Barb.  536,  538.     See  also 

76.  Henry  v.  Root,  (1865)  33  K.  Pitcher  v.  Turin  Plank  Road  Co., 
Y.  526,  536;  Spannan  v.  Keim,  (Sup.  G.  T.  1851)  10  Barb.  436,  439; 
(1880)  83  N.  Y.  245,  9  Abb.  N.  Cas.  Hangen  v.  Hachemeister,  (Super.  Ct. 
1;  Continental  Nat.  Bank  v.  Straus.s,  1882)  49  Super.  Ct.  34,  37,  16  Wkly. 
(1893)    137  K.  Y.  148,  50  State  Rep.  Dig.  552. 

208,    32    N".    E.    1066;    International  i78.    Parsons  v.  Teller,  (Sup.  1906) 

Text-Book  Co.  V.  Connelly,  (1912)  206  111  App.  Div.  637,  644,  97  N.  Y.  S. 

N.  Y.   188,  99  N.  E.  722;   Conroe  v.  808,   reversed  on   otlier  grounds   188 

Birdsall,    (Sup.   1799)    1   Johns.  Cas.  N.  Y.  318,  80  N".  E.  930. 

127;   Boob  V.   Stafford,    (Sup.   1827)  79.    Willard  v.  Stone,   (Sup.  1827) 

7  Cow.  179,  reversed  on  other  grounds  7  Cow.  22;  Slocum  v.  Hooker,    (Sup. 

9  Cow.  626;  Pitcher  v.  Turin  Plank  G.  T.  1852)    13  Barb.  536;   Blake   v. 

Road    Co.,     (Sup.    G.    T.    1851)     10  Livingston  County,  (Sup.  G.  T.  1891) 

Barb.  436;   Slocum  v.  Hooker,    (Sup.  61    Barb.    149.      See    also    Hunt    v. 

G.   T.   1852)    13  Barb.   536;    Hangen  Peake,     (Sup.;    1826)     5    Cow.    475; 

V.   Hachemeister,    (Super.   Ct.    1882)  Gates    v.    Davenport,     (Sup.    G-    T. 

49  Super.  Ct.   34,  37,   16  Wkly.  Dig.  1859)  29  Barb.  160;  Stern  v.  Meikle- 

552;    Flynn  v.   Powers,    (Sup.   G.  T.  ham,   (Sup.  G.  T.  1890)   56  Hun  475, 

1868)     54    Barb.    550,    36    How.    Pr.  31   State  Rep.  608,   10  N.  Y.  S.  216. 

289.  80.     See  infra,  section  713  et  seq. 


1066  XEW  YOEIv  LAW  OF  CONTRACTS  [§  709 

Stated  was  void,  it  is  now  deemed  to  be  only  voidable.^^  Also, 
though  a  negotiable  note  executed  by  an  infant  was  at  one  time 
said  to  be  void,^^  it  is  now  considered  as  voidable  merely,^'  and  the 
fact  that  the  maker  of  a  note  was  an  infant  does  not  constitute  a 
breach  of  a  guaranty  of  its  genuineness.**  The  later  authorities 
also  hold  that  an  acceptance  by  an  infant  of  a  bill  of  exchange  is 
voidable  and  not  void.*^  Bonds  executed  by  infants  were  at  one 
time  held  absolutely  void,  but  they  are  now  considered  as  governed 
by  the  same  rule  as  simple  contracts,  and  if  not  of  a  manifestly 
prejudicial  character  are  not  void  but  voidable  only.*'  The  partner- 
ship contract  of  an  infant  may  be  for  his  benefit,  and  therefore  is 
voidable  merely ; "  and  where  an  infant  engages  in  business  as  a 
partner,  a  contract  entered  into  by  the  partnership  for  the  purchase 
of  goods  is,  as  regards  the  infant,  voidable  only.**  An  infant's 
promise  to  marry  is  voidable  and  not  void,  and  though  an  action 
for  a  breach  cannot  be  maintained  against  the  infant,  the  adult 
party  may  be  held  liable  at  the  suit  of  the  infant.*'  In  an  early 
case  a  manumission  of  a  slave  by  an  infant  was  held  voidable 
merely  and  not  void,  and  consequently  until  avoided  the  slave  so 
manumitted  became  a  competent  witness.'" 

§  709.  — —  Conveyance  or  Transfer  by  Infant. —  It  is  well 
settled  in  our  state  that  a  conveyance  by  an  infant  is  voidable 
and  not  void,'^  and  this  at  quite  an  early  date  was  held  true  as  to 

81.  See  Slocum  v.  Hooker,  (Sup.  Slocum  v.  Hooker,  (Sup.  G.  T.  1852) 
G.  T.  1852)    13  Barb.  536,  537.  13  Barb.  536,  538. 

82.  Swasey  v.  Vanderheyden,  ( Sup.  87.  Continental  Nat.  Bank  v. 
1813)    10  Johns.   33.  Strauss,    (1893)    137  N.   Y.    148,   50 

83.  Henry  v.  Root,  ( 1865  j  33  N.  State  Rep.  208,  32  N  E.  1066,  affirm- 
Y.  526,  543 ;  Baldwin  v.  Van  Deusen,  ing  60  Super.  Ct.  151,  43  State  Rep. 
(1868)  37  N.  Y.  487,  5  Trans.  App.  68,  17  N.  Y.  S.  1088;  Avery  v. 
18;  Goodsell  v.  Myers,  (Sup.  1830)  Fisher,  (Sup.  G.  T.  1882)  28  Hun 
3  Wend  479;  Taft  v.  Sergeant,  (Sup.  508.  See  also  Van  Bramer  v:  Cooper, 
G.  T.   1854)    18  Barb.  320;  Darling-  (Sup.  1807)   2  Johns.  279. 

ton  V.   Hamilton   Bank,    (Sup.   App.  88.     Slocum  v.   Hooker,    (Sup.   G, 

T.  1909)   63  Misc.  289,  116  N.  Y.  S.  T.  1852)    13  Barb.  536. 

678.     See  also  Everson  v.  Carpenter,  89.     Hunt   v.   Peake,    (Sup.    1826) 

(Sup.   1837)    17  Wend.  419;   Slocum  5  Cow.  475;  Willard  v.  Stone,   (Sup. 

V.    Hooker,     (Sup.    G     T.    1852)     13  1S27)    7  Cow.   22.     See   also  Leicht- 

Barb.  536,  537.  weiss  v.  Treskow,   (Sup.  G.  T.  1880) 

84.  Baldwin     v.      Van     Deusen,  21  Hun  487,  488. 

(1868)    37  N.  Y    487,  5  Trans.  App.  90.    Rogers  v.  Berry,  (Sup.  1813) 

18.  10  Johns.  132. 

85.  Slocum  V.  Hooker,  (Sup.  G.  T.  91.  Jackson  v.  Todd,  (Sup.  1810) 
1852)    13  Barb.  536,  539.  6    Johns.    257;    Bool   v.  Mix,  (Sup. 

86.  Conroe  v.  Birdsall,  (Sup.  1837)  17  Wend.  119;  Gillett  v.  Stan- 
1799)    1   Johns.   Cas.    127.      See   also       ley,     (Sup.    1841)    1    Hill    121;    Van 
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a  conveyance  by  a  deed  of  bargain  and  sale.'^  The  legal  title 
consequently  passes  to  the  grantee,^'  and  until  the  conveyance  is 
avoided  it  will  protect  the  grantee  in  his  occupation  of  the  land ;  ^* 
and  the  infant  cannot  after  reaching  his  majority  maintain  an 
action  to  recover  the  possession  of  the  land  conveyed,  unless,  prior 
to  the  commencement  of  his  action,  he  has  done  some  act  to  avoid 
the  conveyance.^^  The  complaint  under  the  Code  form  of  pleading 
must,  it  has  been  held,  allege  the  doing  of  the  act  in  avoidance  of 
the  deed.'*  So  where  one  holding  under  the  deed  of  an  infant 
conveys,  the  outstanding  right  of  the  infant  to  avoid  his  conveyance 
is  not  such  a  defect  in  the  title  as  to  constitute  a  breach  of  a 
covenant  of  seizin.^'  As  in  other  cases,  if  the  conveyance  is  in 
pursuance  of  a  purchase  the  infant  may  at  his  election  disaffirm 
the  transaction,'^  and  the  disaffirmance  will  by  relation  back  vest 
the  title  in  the  infant  as  if  no  conveyance  had  been  made,''  and 
purchasers,  though  in  good  faith  and  for  value,  are  not  entitled  to 
any  protection  as  against  the  infant's  right  to  disaffirm.^ 

A  sale  by  an  infant  of  personal  property,  executed  by  a  manual 
delivery  to  the  buyer,  is  voidable  merely,  and  until  avoided  vests 
the  title  to  the  chattel  in  the  buyer ;  but  in  an  early  case  the  view 
was  taken  that  in  order  to  vest  the  title  in  the  buyer  there  must 
be  an  actual  manual  delivery  of  the  chattel  by  the  infant,  and 
that  while  the  subsequent  possession  by  the  buyer  would  be  evi- 
dence of  a  delivery  by  the  seller  if  the  seller  had  been  an  adult,  yet 
where  the  seller  is  an  infant  there  should  be  strict  proof  of  a 
delivery .2     This  delivery  must  be  made  by  the  infant;  if  the  sale 

Kostrand    ^    Wright,     (Sup.    1843)  95.     Voorhies   v.    Voorhiea,     (Sup. 

Hill    &    T>.    Supp.    260;    Voorhies    v.  Sp.  T.  1857)  24  Barb.  150.    See  infra, 

Voorhies,     (Sup.    Sp.     T.     1857)     24  section  733. 

Barb.    150;    Eagle    F.    Co.    v.    Lent,  96.     Voorhies    v.    Voorhies,     (Sup. 

(Chan.    Ct.'   1837)    6   Paige   635,  af-  Sp.  T.  1857)   24  Barb.  150. 

Arming    1    Edw.    301;    Dominick    v.  97.    Van  Nostrand  v.  Wright,  ( Sup. 

Michael,    (Super.  Ct.  1851)    6  Super.  1843)    Hill  &  D.  Supp.  260. 

Ct.  374    418.  98.     See  infra,  section  723  et  seq. 

92.  Bool  V.  Mix,  (Sup.  1837)  17  99.  Oneida  County  Sav.  Bank  v. 
Weni  119.  See  also  Jackson  v.  Car-  Saunders,  (Sup.  1917)  179  App.  Div. 
penter,    (Sup.   1814)    11   Johns.   539.  282,  166  K.  Y.  S.  280. 

93.  Bool  V.  Mix,    (Sup.   1837)    17  1.    See  infra,  section  736. 
Wend.     119;     Dominick    v.    Michael,  2.     Stafford  v.   Roof,    (Sup.   1827) 

(Super    Ct.  1851)    6  Super.  Ct.  374,       9   Cow.    626;    Fonda  v.   Van   Home, 
419  (Sup.  1836)    15  Wend.  631. 

94.  Voorhies   v.   Voorhies,     (Sup. 
Sp.  T.  1857)  24  Barb.  150. 
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and  delivery  is  made  by  an  agent  acting  for  the  infant,  no  title 
passes  to  the  buyer.' 

§  710.  Creation  of  Trust. —  It  appears  to  be  the  rule  that 

an  infant  may  make  over  property,  on  trust,  by  an  act  of  assurance, 
and  it  is  not  void  but  voidable  only ;  and  the  estate  of  the  trustee 
will  remain  good  until  the  assurance  is  avoided  by  the  infant* 
And  it  is  held  that  a  settlement  made  by  an  infant  female  in 
contemplation  of  marriage  is  voidable  merely  and  subject  to  her 
right  to  disaffirm  or  ratify,^  and  the  trustee  cannot  set  up  the 
infancy  of  the  grantor  to  defeat  an  action  by  the  beneficiaries  for 
an  accounting.^  It  is  also  held  that  an  assignment  by  an  infant 
for  the  benefit  of  creditors  is  voidable  merely  at  his  election  and 
not  void,  and  cannot  be  considered,  as  a  matter  of  law,  in  fraud 
of  his  general  creditors.' 

§  711.  Mortgage. —  Ordinarily   a  mortgage  given  by   an 

infant  on  either  chattels  or  land,  especially  when  made  to  secure 
money  borrowed  at  the  time,  is  regarded  as  voidable  merely  and 
not  void.^  And  a  chattel  mortgage  made  by  an  infant  in  the  course 
and  for  the  benefit  of  his  business,  on  which  he  relies  for  his 
support,  even  though  made  to  secure  a  past  indebtedness,  has  been 
held  to  be  voidable  merely.'  It  has  been  intimated  by  Peckham,  J., 
however,  that  a  chattel  mortgage  given  by  an  infant  to  secure  a 
past  indebtedness  and  having  only  a  short  time  to  run  before 
maturity  cannot  be  for  the  benefit  of  the  infant  and  might  there- 
fore be  considered  void  and  not  voidable.^" 

§  712.  Appointment  of  Agent. —  The  general  rule  that  the 

contract  of  an  infant  is  voidable  and  not  void  is  subject  to  the 
exception  that  his  power  of  attorney  which  delegates  a  naked 
authority  is  void  and  not  merely  voidable."    Thus  where  an  agree- 

3.  Fonda    v.    Van    Home,     (Sup.  8.     Palmer  v.  Miller,    (Sup.  G.  T. 
1836)    15  Wend.  «31.                                   1857)    25  Barb.  399;  Wilson  v.  Dar- 

4.  Yates  v.  Lyon,    (Sup.  1874)    61       ragh,     (Sup.    G.    T.    1889)    2»   State 
N.  Y.   344,   347;    Temple  v.  Hawley,       Rep.  390,  7  N.  Y.  S.  810;  Merchants' 

(Chan.   Ct.   1843)    1   Sandf.  Cli.   153.       F.  Ins.  Co.  v.  Grant,  (Chan.  Ct.  1835) 

5.  Beardsley  v   Hotchldss,   (1884)        2  Edw.   544. 

96    N.    Y.    201;    Temple   v.    Hawley,  i9.    Hangen  v.  Hachmeister,  (Super. 

(Chan.  Ct.   1843)    1   Sandf.  Ch    153.       Ct.  1882)  49  Super.  Ct.  34,  16  Wkly. 

6.  Jones  v.   Butler,    (Sup.    Sp.   T.       Dig.  552. 

1859)  30  Barb.  641,  20  How.  Pr.  189.  10.     Chapin  v.   Shafer,    (1872)    49 

7.  Yates   v.   Lyon,    (1874)    61   N.       N.  Y.  407,  412. 

Y.  344,  reversing  61  Barb.  205.     But  11.    Kain  v.  Postley,    (Sup.  Sp.  T, 

see  Fox  v.  Heath,  (Com.  PL  Sp.  T.  1«50)  2  Edm.  Sel.  Cas.  132;  Fonda  v. 
1861)  21  How.  Pr.  384.  Van   Home,    (Sup.    1836)    15   Wend. 
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ment  executed  by  an  agent  on  behalf  of  an  infant  was  held  in- 
effectual to  transfer  the  infant's  interest  in  a  note,  Edmonds,  J., 
says:  "  This  does  not  arise  from  the  fact  that  the  instrument 
was,  on  one  part,  the  contract  of  an  infant,  for  that  would  be 
voidable  only,  and  could  not  be  avoided  even  by  the  infant  during 
minority,  much  less  by  the  other  party ;  but  it  arises  from  the  fact 
that  she  acted,  if  at  all,  only  by  her  attorney,  and  her  appointment 
of  such  was  absolutely  void.  This  is  an  exception  to  the  general 
rule  as  to  the  acts  of  an  infant,  and  does  not,  as  I  can  perceive, 
rest  on  a  very  good  foundation;  but  it  is  too  well  settled  to  be 
disregarded. ' '  ^^  Bronson,  J.,  also  says :  "  It  may  be  for  the  benefit 
of  an  infant  to  appoint  an  attorney  or  agent  to  sell  his  lands,  but 
such  act  would  be  clearly  void. "  ^^  If  however  a  conveyance  is 
made  by  the  infant  himself,  this  is  voidable  only."  In  an  early 
English  case  (Zoueh  v.  Parsons,  (1765)  3  Burr.  1794)  which  has 
received  the  approval  of  our  courts.  Lord  Mansfield  sanctioned  the 
rule  that ' '  all  such  gifts,  grants,  or  deeds  made  by  infants,  which  do 
not  take  effect  by  delivery  of  his  hand  are  void ;  but  all  gifts,  grants 
or  deeds  made  by  infants,  by  matter  in  deed  or  in  writing,  which 
do  take  effect  by  delivery  of  his  hand,  are  voidable,  by  himself,  by 
his  heirs,  and  by  those  who  have  his  estate."  He  remarked  that 
the  words  "  which  do  take  effect  "  were  an  essential  part  of  the 
definition,  and  exclude  letters  of  attorney,  or  deeds  which  delegate 
a  mere  power  and  convey  no  interest.^^  And  at  an  early  date  it 
was  held  that  a  warrant  of  attorney  by  an  infant  to  confess  judg- 
ment is  void  and  a  judgment  entered  in  virtue  of  it  will  be  set 
aside  on  motion.^* 

§  713.  Ratification  of  Infant's  Contract  Generally. —  The  con- 
tract of  an  infant,  either  executed  or  executory,  being  voidable 
merely,  may  be  ratified  by  him  after  reaching  his  majority  and 
thus  become  binding,  and  the  validity  of  a  contract  so  ratified  is 
not  affected  by  the  fact  whether  or  not  it  was  beneficial  to  him." 

631,  635;   Bool  v.  Mix,    (Sup.   1837)  Van  Home,    (Sup.    1836)    15   Wend. 

17   Wend.    119,    130.     See   also   Staf-  631,  635. 

ford   V.    Roof,     (Sup.    1827)    9    Cow.  IS.    Bennett  v.  Davis,   (Sup.  I«i26) 

626,  630.  6  Cow.  393i     See   also  L'Amoureaux 

12.  Kain  v.  Postley,  (Sup.  Sp.  T.  v.  Crosby,  (Chan.  Ct.  1831)  2  Paige 
1850)   2  Edm.  Sel.  Cas.  132.  422. 

13.  Fonda  v.  Van  Home,  (Sup.  17.  Parsons  v.  Teller,  (Sup.  1906) 
1836)    15  Wend.  631,  635.  Ill  App.  Div.  637,  97  N".  Y.  S.  808, 

14.  See  supra,  section  709 ;  reversed  on  other  grounds  188  N  Y. 

15.  See  Conroe  v.  Birdsall,    (Sup.  318,  80  K  B.  930. 
1799)    1   Johns.   Cas.   127;    Fonda  v. 
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Eatification  is  a  fact  to  be  affirmatively  proved  by  the  party  seek- 
ing to  enforce  the  contract  against  the  infant.^*  And  though  two 
witnesses  testified  in  favor  of  the  party  seeking  to  enforce  the  con- 
tract as  to  acts  of  ratification,  the  positive  contradiction  by  the 
infant  of  such  witnesses  was  held  to  leave  the  question  of  ratifica- 
tion one  of  fact  for  the  determination  of  the  referee,  and  the 
Appellate  Division  refused  to  set  aside  his  finding  in  favor  of  the 
infant."  The  ratification  renders  the  contract  binding  according 
to  its  terms  to  the  same  extent  as  if  made  when  the  promisor  was 
of  age.  Thus  though  the  recital  of  a  consideration  in  a  contract 
on  the  part  of  an  infant  would  not  be  prima  facie  evidence  that 
it  was  supported  by  a  consideration,  his  ratification  of  the  contract 
after  reaching  majority  will  render  such  recital  operative  as  prima 
facie  evidence.^"  Even  at  common  law  a  husband  had  no  power  to 
ratify  a  contract  made  by  his  wife  during  infancy  so  as  to  render 
it  binding  on  her.^^  Where  an  agreement  in  the  settlement  of 
confiicting  claims  to  real  estate  is  executed  on  one  side,  and  the 
parties  on  the  other  side  are  minors,  the  latter  must  ratify  the 
transaction,  if  they  desire  to  do  so,  as  a  whole,  and  on  reaching 
their  majority  will  be  compelled  to  elect  whether  they  will  so  ratify 
the  agreement  or  will  relinquish  all  claims  on  their  part  under  it.^^ 

§  714.  Retroactive    Effect    of    Eatification. —  Eatification 

will  ordinarily  by  relation  back  render  the  infant's  contract  opera- 
tive as  of  the  time  of  the  execution  of  the  contract.  And  where 
an  infant  executed  a  mortgage  on  his  land,  and  after  reaching  his 
majority  conveyed  the  land  by  a  voluntary  deed  in  trust  for  his 
wife  and  children,  without  any  reference  to  the  mortgage,  it  was 
held  that  this  conveyance  did  not  itself  operate  as  a  disaffirmance 
of  the  mortgage,  and  that  his  subsequent  express  ratification  of  the 
mortgage  related  back  to  the  time  of  the  execution  thereof,  so  as  to 
entitle  the  mortgage  to  preference  over  the  voluntary  deed.^'    It 

18.  Henry  v.  Root,  (1865)  33  N.  20.  Parsons  v.  Teller,  (Sup.  1906) 
y.  526;  Walsh  v..  Powers,  (1870)  111  App.  Div.  637,  645,  97  N.  Y.  S. 
43  N.  Y.  23,  27;  International  Text-  808,  reversed  on  other  grounds  188 
Book    Co.    V.    Connelly,     (1912)    206  N.  Y.  318,  80  N.  E.  930. 

N.   Y.    188,   99   N.   E.   722;    Kane  v.  21.    Smith  v.  Oliphant,  (Super.  Ct. 

Kane,  (Sup.  1897)   13  App.  Div.  544,  1848)  7  N.  Y.  Leg,  Obs.  17. 

546,  77  State  Rep.  562,  43  N.  Y.  S.  22.    Overbach  v.  Heermance,  (Chan. 

662;    Healy  v.   Kellogg,    (Sup.   App.  Ct.  1824)    1  Hopk.  337. 

T.  1914)   145  N.  Y.  S.  943.  23.    Palmer  v.  Miller,   (Sup.  G.  T. 

19.  Kane  v.  Kane,   (Sup.  1897)  13  1857)  25  Barb.  399. 
App.    Div.    544,    77    State   Rep.    662, 

43  N.  Y.  S.  662. 
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has  been  said,  however,  as  regards  a  money  obligation  of  an  infant, 
that  though  the  contract  of  an  infant  is  voidable  merely,  yet  as 
it  is  not  binding  on  him,  a  new  promise  to  pay  the  debt  does  not 
impart  any  legal  validity  to  the  original  promise  so  as  to  enable 
the  creditor  to  enforce  such  promise ;  that  the  new  promise  creates 
a  new  contract  founded  on  and  deriving  its  aliment  from  the  old 
demand  on  which  the  creditor  may  sue.^^  But  as  a  matter  of  plead- 
ing the  practice  has  been  adopted  from  an  early  date,  under  our 
Code  form  of  pleading,  of  allowing  the  creditor  to  sue  on  the 
original  promise,  and  on  the  plea  of  infancy  being  interposed  to 
rely  on  the  new  promise  as  avoiding  the  defense.^ 

§  715.  What  Constitutes  Ratification  Generally. —  Ratifi- 
cation ordinarily  depends  on  intention,  if  no  question  of  estoppel 
is  involved.^  And  where  an  infant  transferred  his  property  to 
a  trustee,  and  under  the  belief  that  the  trust  deed  was  revocable 
if  consented  to  by  the  parties  to  the  deed  of  trust  on  the  resignation 
of  the  original  trustee  who  refused  to  assume  the  liability  which 
might  result  from  his  giving  such  consent,  appointed  another 
trustee  under  a  power  reserved  in  the  deed  of  trust  who  was  will- 
ing to  consent  to  a  revocation,  it  was  held  that  as  such  appointment 
was  not  with  any  intention  of  giving  validity  to  the  deed  of  trust 
it  did  not  constitute  a  ratification."  While  ordinarily  in  consider- 
ing whether  acts  of  the  infant  after  reaching  majority  constitute 
ratification  he  is  presumed  to  have  acted  with  knowledge  of  his 
right  to  disaffirm  the  contract,^^  still  it  may  be  shown  that  he  was 
ignorant  of  his  right  to  rescind,  and  this  fact  is  to  be  considered 
in  determining  whether  it  was  his  intention  to  affirm.^'  It  has 
frequently  been  said  that  where  the  contract  is  executory,  affirma- 
tive action  on  the  part  of  the  infant  is  necessary  to  show  a  ratifica- 
tion and  thus  impose  the  obligations  of  the  contract  on  him.^"    And 

24.  Hodges  v.  Hunt,  (Sup.  G.  T.  27.  Pedro  y  Varona,  v.  Pedro  y 
1856)  22  Barb.  150,  151.  But  see  Baro,  (Sup.  T.  1911 )  71  Misc.  296,  127 
Taft  V.  Sergeant,    (Sup.  G.  T.  1854)        N.  Y.  S.  997. 

18  Barb.  320,  323.  28.    Taft  v.  Sergeant,    (Sup.  G.  T. 

25.  Hodges  v.  Hunt,    (Sup.  G.  T.       1854)   18  Barb.  320. 

1856)    22   Barb.   150.  29.  Healy  v.   Kellogg,    (Sup.   App. 

26.  International  Text-Book  Co.  v.  T.  1914)  145  N.  Y.  S.  943.  See  also 
Connelly,  (1912)  206  N.  Y.  188,  198,  Pedro  y  Varona  v.  Pedro  y  Baro, 
99  N.  K  7.22;  Pedro  y  Varona  v.  (Sup.  Sp.  T.  1911)  71  Misc.  296,  127 
Pedro   y   Bare,    (Sup.    Sp.    T.    1911)  N.  Y.  S.  997. 

71  Misc.  296,  127  N.  Y.  S.  997;  Grolier  30.  Beardsley  v.  Hotchkiss,   (1884) 

Soc.  V  Forshay,  (Sup.  Ct.  App.  T.  96  N.  Y.  201,  211;  Parsons  v.  Teller, 
1916)    157   N.   Y.   S.   776.  (1907)    188  N.  y.  318,  326,  80  N".  E. 
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where  an  infant  made  a  loan  on  usurious  interest,  receiving  a  note 
from  the  borrower,  the  fact  that  his  attorney,  after  the  infant 
became  of  age,  commenced  an  action  on  the  note  which  was  there- 
after dismissed,  has  been  held  not  to  constitute  a  ratification  of  the 
usurious  contract,  so  as  to  preclude  the  infant  from  avoiding  it 
and  recovering  the  money  loaned  in  an  action  for  money  had  and 
received.^*  Also  where  an  infant  made  a  purchase  of  books,  and 
soon  after  reaching  his  majority  offered  to  return  them,  which 
offer  was  refused,  the  fact  that  he  stated  that  his  reason  for  return- 
ing them  was  because  he  could  buy  the  books  cheaper  elsewhere 
was  not  held  to  constitute  a  ratification.'^  Where  an  infant  pur- 
chases land  and  assumes  the  payment  of  a  mortgage  thereon,  and 
during  her  minority  sells  the  land,  he.r  mere  appearance  by 
attorney,  after  majority,  in  proceedings  to  foreclose  the  mortgage 
does  not  constitute  a  ratification  of  the  purchase  so  as  to  render  ^ 
her  liable  to  her  grantor  to  indemnify  him  against  a  deficiency 
judgment  rendered  against  him  in  the  foreclosure  suit.''  It  is  not 
essential  to  constitute  a  ratification  that  a  new  promise  by  the 
infant  be  expressly  made.'*  And  acts  of  the  infant  after  reaching 
majority,  utterly  inconsistent  with  the  invalidity  of  the  contract 
or  showing  a  distinct  recognition  of  its  validity,  may  operate  as  a 
ratification.'^  As  said  in  this  connection  by  Davies,  J.,  in  a  leading 
case :  "I  think  that  the  course  of  decision  in  this  state  authorizes 
us  to  assume  that  the  narrow  and  stringent  rule,  formerly  enun- 
ciated, that  to  establish  the  contract,  when  made  in  infancy,  there 
must  be  a  precise  and  positive  promise  to  pay  the  particular  debt, 
after  attaining  majority,  is  not  sustained  by  the  more  modern 
decisions. ' '  '^  Thus  in  case  of  a  mortgage,  if  the  infant  after 
reaching  majority  procures  from  the  mortgagee  releases  of  portions 
of  the  mortgaged  premises  from  the  lien  of  the  mortgage,  this-  is 
a  distinct  recognition  of  its  validity  and  operates  as  a  ratification.'^ 

930;   International  Text-Book  Co.  v.  36  How.  Pr.  289,  which  affirmed  35 

Connelly,   (1912)  206  N.  Y.  188,  197,  How.  Pr.  279. 

99  N.   E.   722;    Grolier   Soc.   v.   For-  34.    Henry  v.  Root,  (1865)  33  N.  Y. 

shay,    (Sup.   Ct.  App.   T.   1916)    157  626. 

N.  Y.  S.  776.  35.  Wilson  v.  Darragh,  (Sup.  G.  T. 

31.  Millard     v.      Hewlett,      (Sup.  1889)   28  State  Rep.  390,  7  N.  Y.  S. 
1838)  19  Wend.  301.  810. 

32.  Grolier  Soc.  v.  Forshay,    (Sup.  36.    Henry  v.  Root,  (1865)  33  N.  Y. 
App.  T.  1916)   157  N.  Y.  S.  776.  526,  545. 

33.  Walsh   v.    Powers,    { 1870 )    43  37.  Wilson  v.  Darragh,   ( Sup.  G.  T. 
N.    Y.    23,    reversing    54    Barb.    550,  1889)    28  State  Rep.  390,  7  N.  Y.  S. 

810. 


§  716]  PARTIES  1073 

§  ''IS-  Promise  to  Pay  Debt  Contracted  Durinir  Infancy. 

—  Where  an  infant  contracts  a  debt,  his  promise,  after  reaching 
his  majority,  to  pay  the  debt,  if  made  to  the  creditor,  will  con- 
stitute a  ratification  rendering  him  liable,'*  even  though  the  promise 
is  in  a  sense  conditional.^''  Thus  where  an  infant,  jointly  with 
others,  made  a  negotiable  promissory  n-ote,  and  after  he  became  of 
age  he  promised  the  holder  to  pay  the  same  -by  turning  out  a  note 
against  a  third  person  and  the  balance  in  m.oney,  it  was  held  that 
the  new  promise  was  an  affirmance  or  ratification  of  the  note;  and 
that  on  the  infant's  failing  to  comply  with  the  terms  of  the  special 
agreement,  his  liability  on  the  note,  directly,  was  complete,  the 
note  standing  revived  and  ratified,  and  discharged  of  the  special 
contract  in  relation  to  the  mode  of  payment.*"  And  a  promise  by 
the  defendant  to  pay  the  plaintiff  what  he  owed  him  on  account 
of  money  borrowed  during  the  defendant's  infancy  has  been  held 
binding  though  nothing  was  said  as  to  the  amount  of  the  indebted- 
ness.^^ It  is  not  necessary  that  the  promise  be  in  writing,  a  dis- 
tinction being  made  between  a  new  promise,  when  relied  on  to 
remove  the  bar  of  the  statute  of  limitations  which  under  our 
statutes  is  required  to  be  in  writing,  and  a  promise  operating  as 
a  ratification  of  an  obligation  contracted  during  infancy.*^  And 
it  has  been  held  that  as  the  right  to  enforce  the  indebtedness 
against  the  infant  does  not  exist  until  the  promise  made  after 
majority,  the  statute  of  limitations  does  not  begin  to  run  against 
the  right  of  action  until  the  new  promise  is  made,  and  for  this 
reason,  though  the  new  promise  is  oral,  the  action  may  be  main- 
tained though  the  right  to  maintain  it  would  have  been  barred 
if  the  original  promise  had  been  by  an  adult  and  the  new 
promise  had  to  be  relied  on  to  remove  the  bar  to  the  statute.** 
Also,  to  give  effect  to  a  promise  to  pay  a  debt  contracted  during 
infancy  as  a  ratification,  it  is  not  necessary  to  show  that  the 
promisor  knew  that  by  reason  of  his  nonage  at  the  time  the  obliga- 

38.  Henry  V.  Root,  (1865)  33  N.  Y.  40.  Taft  y.   Sergeant,    (Sup.  G.  T. 
526,  528;   Bigelow  v.  Grannis,    (Sup.       1854)    18  Barb.  320. 

1841)    2  Hill  120;   Taft  v.  Sergeant,  41.    Ackerman    v.    Runyon,     (Com. 

(Sup.    G.    T.    1854)     18    Barb.    320;  PI.  1856)   1  Hilt.  169,  3  Abb.  Pr.  111. 

Hodges  V.   Hunt,    (Sup.   G.   T.   1856)  See  also  Gay  v.  Ballou,    (Sup.  1830) 

22  Barb.  150;   Halsey  v.  Reid,    (Sup.  4  Wend.  403. 

G.   T.   1875)    4  Hun   777;    Ackerman  42.    Halsey   v.    Reid,    (Sup.    G.    T. 

V.  Runyon,    (Com.  PI.   1856)    1   Hilt.  1875)   4  Hun  777. 

169    3  Abb.  Pr.  111.  ^3.    Halsey   v.    Reid,     (Sup.    G.    T. 

39.  Taft  V.   Sergeant,    (Sup.  G.   T.  1875)  4  Hun  777. 
1854)    18  Barb.  320. 
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tion  was  incurred  he  could  have  avoided  liability.  In  this  connec- 
tion Welles,  J.,  says:  "  The  defendant's  counsel  contends  that 
the  new  promise  is  not  binding  as  a  ratification,  for  the  reason 
that  there  is  nothing  to  show  that  at  the  time  it  was  made  the 
defendant  knew  that  he  was  not  liable,  by  reason  of  his  infancy, 
to  pay  the  note,  and  that  he  made  such  promise  for  the  purpose  of 
waiving  his  privilege  of  infancy.  It  is  sufficient  to  say  that  there 
is  no  evidence  to  show  he  was  ignorant  of  his  rights.  He  is  pre- 
sumed to  know  the  law,  and  I  think  the  presumption  is  that  he 
knew  the  facts  necessary  to  establish  his  exemption  from  legal 
liability,  before  making  the  new  promise.""  The  new  promise 
is  effective  if  made  to  the  authorized  agent  of  the  creditor,"  but 
a  promise  made  to  a  stranger  is  insufficient.  "  In  the  case  of 
infancy  there  must  be  a  new  promise  or  ratification  of  the  contract 
after  the  defendant  has  attained  the  age  of  twenty-one  years,  and, 
as  in  other  cases  of  contract,  the  minds  of  the  parties  must  meet. 
A  promise  to  a  stranger  will  not  answer. "  ^* 

§  717.  — , —  Admission  of  Contract  or  Indebtedness. — ^A  mere 
admission  by  an  infant  made  to  a  third  person  after  reaching 
majority,  that  he  owed  a  debt  contracted  during  his  infancy  and 
that  he  intended  to  pay  it,  has  been  held  not  to  constitute  a  ratifica- 
tion of  the  contract  out  of  which  the  indebtedness  arose,  as  where 
an  infant  admits  to  a  stranger  that  he  owed  a  debt  evidenced  by 
a  note  given  during  his  minority."  And  where  the  infant  admitted 
to  the  other  party  that  he  had  contracted  a  certain  debt  and  that 
it  ought  to  be  paid,  this  has  been  held  not  to  be  a  sufficient  ratifica- 
tion to  render  him  liable.^^  Thus  in  an  action  on  a  bill  of  exchange 
drawn  by  the  defendant  during  his  infancy,  the  plaintiff  requested 
the  judge  to  charge  the  jury  that  if  it  was  proved  to  them  that 
the  defendant  made  an  explicit  acknowledgment  of  his  indebtedness 
to  the  plaintiff  after  he  became  of  age,  it  was  equivalent  to  a  new 
promise.  The  judge  declined  so  to  charge,  but  did  charge  that 
such  acknowledgment  was  evidence  from  which  the  jury  might 
raise  the  presumption  of  a  new  promise.  The  plaintiff  excepted 
to  the  refusal  to  charge  as  requested.  The  judge  submitted  the 
question  as  to  the  infancy  of  the  defendant ;  and  then,  in  case  the 

44.  Taft  V.  Sergeant,  (Sup.  G.  T.  47.  Goodsell  v.  Myers,  (Sup.  1830) 
1854)   18  Barb.  SaO.  3  Wend.  479. 

45.  Hodges  v.  Hunt,  (Sup.  G.  T.  48.  Silver  Creek  Bank  v.  Brown- 
1856)   22  Barb.  150.  ing,    (Sup.   6.  T.   1858)    16  Abb.  Pr. 

46.  Bigelow  V.  Grannis,  (Sup.  1841)        272,  affirmed  24  How.  Pr.  609. 
2  Hill  120,  121. 
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jury  should  find  he  was  an  infant,  the  question  whether  he  had 
ratified  his  indebtedness  to  the  plaintiff  by  a  new  promise  after  he 
became  of  age.  He  told  the  jury  that  an  explicit  acknowledgment 
of  the  debt  after  the  defendant  became  of  age  was  not  sufficient  to 
create  a  new  promise,  unless  the  evidence  satisfied  them  that  the 
defendant  made  a  new  promise  after  coming  of  age.  This  was  held 
not  to  constitute  error,  Marvin,  J.,  saying:  "It  is  said  a  mere 
acknowledgment  that  the  debt  existed,  or  that  the  contract  was 
made,  is  not  enough.  It  need  not  be  a  precise  and  formal  promise, 
but  it  must  be  a  direct  and  express  confirmation,  and  substantially 
(though  it  need  not  be  in  form)  a  promise  to  pay  the  debt  or 
fulfil  the  contract.  It  must  be  made  with  the  deliberate  purpose 
of  assuming  a  liability  from  which  he  knows  that  he  is  discharged 
by  law,  and  with  no  compulsion,  and  to  the  party  himself  or  his 
agent. "  *^  So  where  an  infant  executed  a  written  contract  of 
guaranty,  and  after  reaching  his  majority  wrote  requesting  that 
an  itemized  bill  be  sent  him,  this  was  held  insufficient  to  constitute 
a  ratificJation.^"  It  has  also  been  held  that  a  bare  admission  by  an 
infant  grantor  after  reaching  majority  that  he  has  made  a  con- 
veyance does  not  constitute  a  ratification." 

§  718.  Payment  on  Contract. —  The  mere  making  of  a  pay- 
ment on  the  contract  after  reaching  majority  does  not  itself  neces- 
sarily constitute  a  ratification.^^  Thus  where  a  minor  entered  into 
a  contract  for  instruction  by  a  correspondence  school,  the  tuition 
to  be  paid  in  instalments,  and  after  reaching  his  majority  paid  an 
instalment  which  fell  due  during  his  infancy,  it  was  held  that  this 
alone  did  not  constitute  as  a  matter  of  law  a  ratification  so  as  to 
render  him  liable  for  the  subsequent  instalments,  Vann,  J.,  saying : 
"  Payment  does  not  necessarily  show  intention  to  ratify.  It  is 
not  like  an  act  in  the  nature  of  a  fraud,  such  as  the  acceptance  of 
benefits  after  arriving  at  age  and  then  attempting  to  repudiate  the 
contract.  No  benefit  was  accepted  or  retained  by  the  defendant 
after  he  became  twenty-one.  He  wrote  nothing,  said  nothing,  and 
did  nothing  which  bore  on  the  question  of  intention,  except  to 

49  Silver  Creek  Bank  v.  Brown-  52.  Parsons  v.  Teller,  (1907)  188 
ing,  (Sup.  G.  T.  1858)  16  Abb.  Pr.  N.  Y.  318,  326,  80  N.  E.  930;  Inter- 
272'   affirmed  24  How.  Pr.  609.  national   Text-Book   Co.   v.   Connelly, 

50  H  C  Miner  Lithographing  Co.  (1912)  206  >T.  Y.  188,  99  N.  E.  722; 
V.  Santley,  (Sup.  App.  T.  1914)  150  Healy  v.  Kell'ogg,  (Sup.  App.  T. 
jj   Y    S    71.  1914'    145   N.   Y.   S.   943.     See   also 

51.  Jackson  v.  Burchin,  (Sup.  Millard  v.  Hewlett,  (Sup.  1838)  19 
1817)    14  Johns.   124.  Wend.  301,  302. 
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make  one  payment,  which  may  have  been  owing  to  his  sense  of 
honor  or  gratitude  on  account  of  the  instruction  received  while 
under  age."°^  And  where  an  infant  entered  into  a  contract  to 
pay  an  annuity,  her  regular  payment  of  the  instalments  as  they 
fell  due  for  a  period  of  eight  years  after  reaching  her  majority 
was  held  not  to  constitute  a  ratification  of  the  contract,  the  circum- 
stances showing  that  such  payments  were  made  not  as  a  recognition 
of  any  legal  obligation  imposed  by  the  contract,  but  as  a  mere 
voluntary  obligation  which  gratitude  and  honor  required  her  to 
fulfil."  So  where  in  case  of  a  purchase  by  an  infant  he  expressed, 
after  reaching  his  majority,  his  desire  to  avoid  the  contract,  and 
in  ignorance  of  his  right  to  rescind  and  influenced  by  a  threat  of 
the  seller  that  he  must  pay  or  go  to  jail,  made  a  payment,  it  was 
held  that  this  did  not  constitute  a  ratification.^^  "While  a  payment 
is  not  sufficient  or  conclusive  evidence  of  a  ratification,  it  is  a  cir- 
cumstance to  be  taken  into  consideration  with  other  facts  to  show 
a  ratification."' 

§  719.  Retention  of  Benefits  of  Contract. —  Where  an  in- 
fant purchases  real  or  personal  property  which  is  conveyed  or 
delivered  to  him  and  remains  in  his  hands  at  the  time  of  his  major- 
ity, he  must  within  a  reasonable  time  exercise  his  election  to  dis- 
affirm the  purchase;  otherwise  his  retention  of  the  property  will 
operate  as  an  affirmance."  And  a  fortiori  if,  after  reaching  his 
majority,  he  sells  or  conveys  the  property  this  will  operate  as  an 
affirmance,^*  and  the  ratification  will  not  only  preclude  him  from 
thereafter  avoiding  the  transaction  and  recovering  the  purchase 
price  if  paid,  but  will  also  render  him  liable  for  the  unpaid  pur- 
chase money.5'  Thus  where  the  defendant  during  his  infancy 
purchased  land,  giving  a  purchase  money  mortgage,  and  after 
reaching  his  majority  sold  and  conveyed  the  land,  this  was  held 

53.  International  Text-Book  Co.  v  State  Rep.  661,  3,2  N.  Y..  S.  476, 
Connelly,  (1912)  206  N.  Y.  188,  99  affirmed  on  opinion  ^below  157  N.  Y. 
N.  E.  722.  715,  53- N.  K  1126;  Youmans  v.  For- 

54.  Parsons  v.  Teller,  (1907)  188  sythe,  (Sup.  G.  T.  1895)  86  Hun 
N.  Y.  318,  80  N.  E.  930,  reversing  370,  67  State  Rep.  227,  33  K  Y.  S. 
Ill  App.  Div.  637,  97  N.  Y.  S.  80S.  474;     Lynde    v.    Budd,     (Chan.    Ct. 

55.  Healy  v.  Kellogg,  (Sup.  App.  1830)  2  Paige  191;  Wood  v.  Gos- 
T.  1914)    145  N.  Y.  S.  943.  ling,   (Chan.  Ct.  1841)    1  N.  Y.  Leg. 

86.     Healy  v.  Kellogg    (Sup.   App.  Obs.   74. 

T.  1914)    145  K  Y.  S.  943.  58.  Henry  v.  Root,  (1865)  33  N.  Y. 

,57.  Henry  v.  Root,  (1865)  33  N.  Y.  526,  551;  Lynde  v.  Budd,   (Chan.  Ct. 

526;    Walsh   v.    Powers,     (1870)     43  1830)  2  Paige  191. 

N.   Y.    23,    26;    Kincaid   v.   Kincaid,  59.     Lynde    v.    Budd,     (Chan.    Ct. 

(Sup.   a   T.   1895)    85   Hun   141,   65  1830)    2  Paige  191. 
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a  ratification  of  tlie  purchase,  giving  validity  to  the  mortgage  and 
rendering  him  liable  on  the  foreclosure  of  the  mortgage  to  a  de- 
ficiency judgment,^"  and  the  infant's  grantee  holds  subject  to  the 
mortgage  as  a  valid  lien  on  the  premises.^^  Also  in  an  early  case, 
where  it  appeared  that  an  infant  took  the  note  of  a  third  person 
in  payment  for  work  done,  and  retained  it  for  eight  months  after 
he  came  of  age,  and  then  offered  to  return  it  and  demanded  pay- 
ment for  his  work,  it  was  held,  in  an  action  for  the  work  and  labor 
performed  by  him,  that  the  retaining  of  the  note  for  such  a  length 
of  time  was  a  ratification  of  the  contract  made  during  infancy, 
especially  when,  in  the  mean  time,  the  maker  of  the  note  had 
become  insolvent,  the  debt  lost,  and  the  offer  to  return  made  on  the 
heel  of  that  event.*^  But  where  an  infant  purchases  property  and 
subsequently,  before  his  majority,  sells  it,  his  mere  retention,  after 
his  majority,  of  the  proceeds  of  such  sale  has  been  held  not  to  be 
a  ratification  of  the  purchase  so  as  to  render  valid  against  him  an 
executory  promise  forming  a  part  of  the  consideration  for  the 
property."  It  has  accordingly  been  held  that  where  an  infant 
buys  land  subject  to  a  mortgage  thereon,  which  in  and  by  the 
deed  she  covenants  to  pay  as  a  part  of  the  consideration  of  the 
conveyance,  and  subsequently,  but  before  she  comes  of  age,  conveys 
the  land  to  another  for  a  larger  price,  and  retains  and  enjoys  the 
proceeds  of  such  sale  for  several  years  after  she  attains  her  major- 
ity, she  nevertheless  is  not  liable  on  her  covenant  to  pay  the 
mortgage.** 

§  720.  Acquiescence  or  Delay  in  Disaffirmance  Generally. 

—  If  the  contract  is  purely  executory  some  affirmative  act  of  ratifi- 
cation by  the  infant  after  reaching  his  majority  must,  it  seems,  be 
shown  to  constitute  an  affirmance  so  as  to  render  the  contract  bind- 
ing on  him.*°  And  where  an  infant  a  few  days  before  his  majority 
made  a  contract  for  the  purchase  of  boolis  on  credit,  the  mere 
retention  of  the  books  for  a  few  months  was  held  not  to  constitute 

60.  Lynde  v.  Budd,  (Chan.  Ct.  64.  Walsh  v.  Powers,  (1870)  43  N. 
1830)    2  Paige  191.                                        Y.  23. 

61.  Lynde  v.  Budd,  (Chan.  Ct.  65.  Beardsley  v.  Hotehkiss,  (1884) 
1830)   2  Paige  191                                          96  N.  Y.  201,  211 ;  Parsons  v.  Teller, 

62.  Delano  v.  Blake,  (Sup.  1833)  (1907)  188  N.  Y.  318,  326,  80  N.  E. 
11  Wend    85  "30;    International   Text-Book  Co.  v. 

63.  Wal£h  V.  Powers,  (1870)  43  N.  Connelly,  (1912)  206  N.  Y.  188,  197, 
Y  23,  reversing  on  other  grounds  54  99  N.  E.  722;  Grolier  Soc.  v.  For- 
Barb.'550,  36  How.  Pr.  289  (sub  nom.  shay,  (jSup.  App.  T.  1916)  157  N. 
Flynn  v.  Powers).                                ■  Y.  S.  776. 
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in  itself  a  ratification  so  as  to  render  him  liable  for  the  unpaid 
purchase  money .'^  It  has  also  been  held  that  a  delay  for  four 
months  after  reaching  majority,  on  the  part  of  the  maker  of  a 
negotiable  note,  to  disaffirm  the  note  does  not  constitute  a  ratifica- 
tion, though  the  note  had  been  transferred  and  was  in  the  hands 
of  a  bona  fide  holder  for  value,  especially  where  there  is  no  show- 
ing as  to  when  the  infant  acquired  knowledge  that  the  note  had 
been  negotiated  by  the  payee." 

§  721.  Acquiescence  or  Delay  Where  Contract  Is  Executed 

in  Whole  or  in  Part  by  Infant. —  The  authorities  are  not  clear  as  to 
whether  an  infant's  acquiescence  in,  or  his  failure  to  disaffirm,  a 
contract  executed  in  whole  or  in  part  by  him  will  operate  as  a 
ratification  so  as  to  preclude  him  from  disaffirming  and  recover- 
ing what  he  has  paid  or  parted  with.  It  has  been  said  by  Earl,  C, 
as  to  executed  contracts,  such  as  conveyances  of  land  or  sales  of 
personal  property  by  an  infant,  that  they  will  generally  be  deemed 
to  be  ratified  and  will  thus  become  just  as  valid  and  effectual  as 
the  contracts  of  an  adult  unless  they  are  disaffirmed  by  the  infant 
within  a  reasonable  time  after  reaching  his  majority.'*  And  it 
has  been  held  where  a  party  to  a  marriage  settlement  is  an  infant, 
and  the  contract  is  in  its  nature  executed  on  his  or  her  part,  that 
if  he  or  she  does  not,  within  a  reasonable  time  after  reaching 
majority,  seek  to  avoid  it,  this  will  be  considered  as  a  ratification 
of  it.*^  And  undoubtedly  an  unreasonable  delay  in  disaffirming 
the  contract  is  a  matter  for  consideration  on  the  question  of  ratifi- 
cation, and  in  connection  with  other  circumstances  may  operate 
as  a  ratification. 

On  the  other  hand,  though  the  contract  was  executed  on  the 
part  of  the  infant,  mere  acquiescence  in  or  delay  in  disaffirming 
the  contract,  after  reaching  majority,  has  been  held  not  to  consti- 
tute in  itself  an  affirmance  or  ratification.'"  And  where  an  infant 
in  contemplation  of  his  marriage  executed  a  trust,  reserving  to 
himself  the  right  to  the  income,  his  acceptance  of  the  income  for  a 
year  after  reaching  his  majority,  but  in  ignorance  of  his  right 
to  avoid,  does  not,  it  has  been  held,  constitute  a  ratification.'^    Also 

66.  Grolier  Soc.  v.  Forshay,  (Sup.  96  N.  Y.  201;  Jones  v.  Butler,  (Sup. 
App.  T.  1916)    157  N.  Y.  S.  776.  Sp.  T.   1859)    30   Barb.   641,  642,  20 

67.  Darlington  v.  Hamilton  Bank,       How.  Pr.  189. 

(Sup.   App.   T.    1909)    63   Misc.   289,  70.  Green  v.  Green,  (1877)  69  N.  Y. 

116  N.  Y.  S.  678.  553,  affirming  7  Hun  492. 

68.  Beardsley  V.  Hotchkiss,  (1884)  71.  Pedro  y  Varona  v.  Pedro  y 
96  N.  Y.  201,  211.  Baro,    (Sup.   Sp.   T.    1911)    71   Misc. 

69.  Beardsley  v.  Hotchkiss,   (1884)  296,   127   N.  Y.   S.   997. 
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the  broad  view  has  been  taken  that  no  lapse  of  time  alone,  short  of 
the  appropriate  statutory  period  of  limitations,  will  bar  the  infant 's 
right  to  avoid  his  conveyance  of  land  and  recover  land  conveyed 
during  his  minority.'^  "  It  would  seem  now  settled,"  says  Birds- 
eye,  J.,  "  that  the  conveyances  of  an  infant  are  not  ratified  by  a 
bare  recognition  of  them,  or  a  silent  acquiescence  in  them,  for  any 
period  less  than  the  period  of  statutory  limitation."  '^  Herrick,  J., 
also  says:  "  It  is  a  generial  rule  that  a  conveyance  by  an  infant 
is  valid  until  it  is  avoided  by  him  after  arriving  at  full  age,  and 
that  he  is  entitled  to  exercise  his  right  of  avoidance  at  any  time 
within  the  term  of  the  statute  of  limitations  after  his  majority."  '* 
Thus  where  an  infant  conveyed  land  to  his  father,  and  during  his 
minority  expended  or  squandered  the  price  received  therefor,  his 
mere  delay  for  three  years  in  seeking  to  disaffirm  the  deed  has  been 
held  not  to  constitute  a  ratification.'^  And  where  an  infant  son 
twenty  years  and  eight  months  old  quitclaimed  to  his  father,  for 
a  nominal  consideration,  his  interest  in  his  deceased  mother's  real 
estate,  which  was  immediately  conveyed  by  the  father  to  a  third 
person  and  by  the  latter  to  the  father  and  his  second  wife,  it  was 
held  that  a  delay  on  the  son's  part  for  fourteen  months  after  reach- 
ing his  majority  to  take  any  steps  to  avoid  the  conveyance,  at 
which  time  he  died,  was  not,  in  the  absence  of  other  evidence  of  any 
intention  to  ratify  his  conveyance,  such  an  unreasonable  delay  as 
to  warrant,  the  conclusion  or  inference  that  it  had  been  ratified.™ 
It  has  also  been  held  that  a  daughter,  who  has  during  her  minority 
conveyed  real  estate  to  her  father,  cannot  be  presumed  to  have 
ratified  such  act  after  attaining  her  majority,  merely  from  her 
acquiescence  in  expenditures  made  by  her  father  upon  the  premises 
inhabited  by  him,  such  as  are  customary  in  keeping  a  homestead 
in  livable  condition  and  in  a  state  of  good  repair,  or  from  the  fact 
that  she  has  permitted  her  father  to  occupy  the  homestead  during 

72.  Eagan  v.   Scully,    (Sup.   1898)  Barb.  150,  153;  Green  v.  Green,  (Sup. 

29  App.  Div.   617,  51   N.  Y.  S.   680,  G.  T.  1876)    7  Hun  492,  494. 

affirmed  173  N.  Y.  581  mem.,  65  N.  B.  73.  Voorhies  v.  Voorhies,  (Sup.  Sp. 

1116;    O'Donohue    v.    Smith,     (Sup.  T.  1857)  24  Barb.  150,  153. 

1909)   130  App  Div.  214,  220,  114  N.  74.  Eagan  v.   Scully,    (Sup.   1898) 

Y.   S.   536,   modifying  57   Misc.   448,  29  App.  Div.  617,  619,  51  N.  Y.  S. 

109     N.     Y.     S.    .929;     Jackson     v.  680. 

Burchin,   (Sup.   1817)    14  Johns.  124  75.  Green  v.  Green,    (1877)    69  N. 

(delay  of  twelve  years  after   execu-  Y.  553,  affirming  7  Hun  492. 

tion    of    deed    and    ten    years    after  7G.  O'Rourke  v.  Hall,   (Sup.  1899) 

reaching     majority) ;      Voorhies     v.  38  App.  Div.  534,  56  N.  Y.  S.  471. 
Voorhies,     (Sup.    Sp.    T.    1857)     24 
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his  lifetime  without  asserting  her  ownership  therein,  notwithstand- 
ing the  fact  that  a  long  period  has  elapsed  between  the  date  of  the 
conveyance  and  its  disaffirmance,  provided  that  the  act  of  dis- 
affirmance be  made  within  the  statutory  period  of  limitation  and 
within  a  reasonable  time  after  the  death  of  the  father."  If  a  con- 
tract such  as  a  subscription  to  the  stock  of  a  corporation  is  dis- 
affirmed by  the  infant  during  his  minority,  delay  on  his  part  after 
reaching  his  majority  in  bringing  suit  to  recover  the  payments 
made  thereon  cannot  operate  as  a  ratification.'* 

The  appropriate  statute  of  limitations  governing  the  infant's 
right  to  bring  a  suit  to  disaffirm  his  conveyance  after  reaching  his 
majority  has  been  held  to  be  section  388  of  the  Code,  which  pro- 
vides that  an  action  the  limitation  of  which  is  not  specially  pre- 
scribed must  be  commenced  within  ten  years  after  the  cause  of 
action  accrues ;  that  in  the  application  of  this  provision  the  cause 
of  action  does  not  accrue  until  the  infant  reaches  his  majority; 
and  further,  that  if  the  suit  to  disaffirm  the  deed  is  brought  within 
ten  years  after  reaching  majority  no  limitation  against  the  recovery 
of  the  land  begins  to  run  until  the  grantee  or  those  claiming  under 
him  take  possession.'^  If,  however,  the  act  of  disaffirmance  is  one 
in  pais  and  not  by  suit  brought  for  such  purpose,  it  would  seem 
that  if  the  grantee  has  not  been  in  possession  no  lapse  of  time  would 
bar  the  grantor's  title,  and  if  the  grantee  has  been  in  adverse  pos- 
session the  infant  would  be  entitled  to  maintain  an  action  of  eject- 
ment to  recover  the  possession  at  any  time  within  twenty  years 
after  reaching  his  majority,  since  until  he  reaches  his  majority  he 
could  not  disaffirm  and  no  right  of  action  based  on  a  possible  dis- 
affirmance would  accrue  until  he  had  become  of  age. 

§  722.  Ratification  by  Will. —  An  infant  may,  it  seems, 

ratify  his  voidable  contract  by  a  will  executed  after  reaching  his 
majority.  Thus  where  an  infant  borrowed  money  which  was  secured 
by  a  mortgage  on  his  land,  and  did  nothing  during  his  lifetime 
to  avoid  his  contract,  a  direction  in  his  will,  made  by  him  after 
becoming  of  age,  that  all  his  just  debts  should  be  paid,  as  well 
as  a  devise  of  the  land  to  his  mother  without  anything  being 
said  about  the  mortgage,  was  held  under  the  circumstances  a  ratifi- 

77.  Eagan  v.   Scully,    (Sup.    1898)  etc.,    Co.,     (Sup.    App.    T.    1913)    80 
29  App.  Div.   617,  51   N.   Y.   S.   680,  Misc.  510,  141  N.  Y.  S.  593. 
afBrmed  173  N.  Y.  581  mem.,  65  N.  E.  79.   O'Donohue     v.     Smith,      (Sup. 
1116.  1900)    130   App.    Div.   214,   220,   114 

78.  Danziger  v.  Iron  Clad  Realty,  N.  Y.  S.  536,  modifying  57  Misc.  448, 

109  N.  Y.   S.  929. 
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cation  thereof,  Vice-Chancellor  McCoun  saying:  "  The  court  is 
justified,  by  the  facts  in  this  case  and  the  circumstances  under 
which  the  loan  was  obtained  from  the  complainants,  in  laying 
hold  of  any  equitable  construction  which  can  possibly  be  given 
to  the  will,  and  to  hold  it  to  be  a  confirmation  instead  of  an  avoid- 
ance of  the  bond  and  mortgage."  ^" 

§  723.  Avoidance  of  Contract  Generally. —  If  the  contract  is 
unexecuted  by  the  infant  it  is  well  settled,  as  a  general  rule,  that 
the  defense  of  infancy  is  a  perfect  defense  to  any  action  which 
may  be  brought  against  him  for  its  enforcement.*^  And  this  applies 
fully  to  contracts  by  infants  to  render  personal  services,  and  they 
cannot  be  held  liable  for  damages  for  a  breach  thereof,  nor  will  a 
court  of  equity  award  injunctive  relief  to  coerce  them  to  perform 
their  contract.*^  Where  a  contract  with  a  prominent  actress  who 
was  an  infant  had  been  in  part  performed,  and  the  employer  had 
incurred  large  expenses  in  anticipation  of  her  services,  the  court 
refused  to  enjoin  her  from  rendering  services  to  another  person 
for  the  purpose  of  coercing  her  to  fulfil  her  contract,  which  con- 
tained a  negative  covenant  not  to  render  services  to  others,  though 
if  the  actress  had  been  an  adult  the  injunction  would  have  been 
granted.*'  It  has  also  been  held  that  an  infant  may  avoid  a  usuri- 
ous contract  entered  into  by  him  and  may  recover  the  money 
loaned  by  him.  "  If  the  plaintiff,"  says  Nelson,  C.  J.,  "  was  obliged 
to  affirm  the  contract  of  loan  in  order  to  maintain  this  recovery, 
though  made  during  infancy,  the  defense  of -usury  must  have  been 
successful ;  for  courts  will  not  carry  into  effect  illegal  agreements, 
even  in  behalf  of  infants.  But  this  is  not  the  case  he  presents; 
his  privilege  enables  him  to  avoid  the  contract,  and  to  stand  before 
the  court  upon  the  footing  as  if  none  had  been  made  in  contem- 
plation of  law.  The  contract  urged  upon  him  was  never  obligatory 
or  operative,  as  it  has  always  been  in  his  power  to  admit  or  reject 
it. "  **    If  an  infant  enters  into  a  contract  for  the  lease  and  pur- 

80.  Merchants'  ¥.  Ins.  Co.  v.  Grant,  82.  Aborn  v.  Janis,  (Sup.  Sp.  T. 
(Chan.  Ct.  1835)   2  Edw.  Ch.  5^4.           1907)   62  Misc.  95,  113  N.  Y.  S.  309. 

81.  Walsh  V.  Powers,  (1870)  43  See  infra,  section  726,  as  to  general 
N.  Y.  23;  International  Text-Book  right  of  an  infant  to  avoid  his  con- 
Oo.  V.  Connelly,  (1912)  206  N.  Y.  tract  for  services  and  recover  on  a 
188,  99  N.  E.  722;  Conroe  v.  Bird-  quantum  meruit  for  the  services 
sail,    (Sup.  1799)    1  Johns.  Cas.  127;  rendered. 

Ahorn  v.  Janis,    (Sup.  Sp.  T.   1907)  83.  Aborn  v.  Janis,    (Sup.   Sp.   T. 

62  Misc.   95,   113  N.  Y.   S.   309;   M.  1907)   62  Misc.  95,  113  N.  Y.  S.  309. 

Zimmerman  Co.  v.  Grohs,   (Sup.  App.  84.  Millard  v.  Hewlett,  (Sup.  1838) 

T.  1914)  147  N.  Y.  S.  46.  19  Wend.  301. 
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chase  of  land,  under  which  he  is  to  erect  a  building  on  the  land, 
it  has  been  held  that  as  the  building  is  erected  for  his  own  benefit 
and  not  for  that  of  the  other  party,  he  cannot,  especially  where 
he  has  enjoyed  the  possession,  rescind  the  transaction  and  recover 
for  the  value  of  the  services  and  materials  furnished  in  its  erec- 
tion, even  though  the  lessor  or  vendor  on  the  abandonment  of  pos- 
session by  the  infant  refuses  to  allow  him  to  remove  the  building.*^ 
It  is  held  that  a  lease  to  an  infant  is  voidable  at  his  election  and  is 
ineffectual  to  estop  him  from  denying  the  lessor's  title  and  assert- 
ing an  adverse  title  in  himself.^^  Though  the  circumstances  are 
such  that  no  relief  can  be  had  at  law,  a  court  of  equity  may,  where 
justice  so  requires,  interpose  its  aid  for  the  relief  of  the  infant." 
Thus  where  in  direct  opposition  to  the  requests  of  the  guardian  of 
a  dissipated  young  man,  the  defendant,  in  encouragement  of  his 
dissipation,  loaned  him  money,  etc.,  taking  from  the  infant  a  bond 
with  warrant  of  attorney  to  enter  judgment,  which  was  done,  a 
court  of  equity  enjoined  the  defendant  from  proceeding  at  law  to 
enforce  the  judgment.**  And  where  an  infant  was  appointed  an 
administratrix  and  as  such  made  a  sale  of  the  decedent's  interest 
in  a  partnership,  a  suit  by  her  as  an  individual,  after  reaching 
her  majority,  to  have  the  sale  set  aside  and  thus  relieve  her  from 
any  personal  liability  she  might  otherwise  incur  by  having  acted  as 
administratrix  under  the  void  appointment,  has  been  upheld.*' 

§  724.  ■  Time  of  Avoidance. —  For  the  purpose   of  being 

free  from  liability  on  his  executory  contracts,  the  contract  may  be 
avoided  by  the  infant  during  his  minority  so  as  to  enable  him  to 
set  up  his  infancy  as  a  defense.'"  This  includes  an  infant's  con- 
tract for  services  to  be  rendered  by  him,  and  he  may  avoid  such  a 
contract  so  as  to  preclude  it  from  being  binding  on  him ;  '^  and  a 
court  of  equity  will  not  interpose  to  enforce  a  negative  covenant 


85.  Aldrich  v.  Abrahams,  (Sup.  355,  affirming  57  State  Rep.  760,  23 
1844)    Hill  &  D.  Supp.  423,  3  N.  Y.  Civ.  Pro.  311,  27  N.  Y.  S.  206. 

Leg.  Obs.   128.  90.  Roof  v.   Staflford,    (Sup.   1827) 

86.  McCoon  v.  Smith,  (Sup.  1842)  7  Cow.  179,  reversed  on  other 
3  Hill  147.  grounds  9   Oow.  626;   Petrie  v.  Wil- 

87.  L'Amoureux  v.  Crosby,  (Chan.  liams,  (Sup.  G.  T.  1893)  68  Hun 
Ct.   1831)    2  Paige  422.  589,  52  State  Rep.  587,  23  N.  Y.  S. 

88.  L'Amoureux  v.  Crosby,  (Chan.  237;  Aborn  v.  Janis,  (Sup.  Sp.  T. 
Ct.  1831)  2  Paige  422.  1907)   62  Misc..  95,  113  N.  Y.  S.  309. 

89.  Knox  v.  Nobel,  (Sup.  G.  T.  91.  Aborn  v.  Janis,  (Sup.  Sp.  T. 
1894)  77  Hun  230,  59  State  Rep.  1907)  62  Misc.  95,  113  N.  Y.  S.  309. 
387,   23  Civ.   Pro.   429,  28  N.  Y.   S. 
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on  the  part  of  an  infant  not  to  perform  peculiar  and  valuable 
services  to  another  which  he  has  agreed  to  render  the  plaintiff  for 
the  purpose  of  coercing  him  to  carry  out  his  contract  with  the 
plaintiff.'^  His  contract  for  services  may  also  be  avoided  during 
his  infancy  for  the  purpose  of  enabling  him  to  recover  on  a  quan- 
tum meruit  for  a  part  performance.''  Also,  where  an  infant  sub- 
scribes to  the  stock  of  a  corporation,  his  disaffirmance  of  the  con- 
tract during  infancy  is  effectual  to  entitle  him  to  recover  the  pay- 
ments made  thereon,  and  his  delay  for  an  unreasonable  time  after 
reaching  his  majority,  to  bring  suit  for  such  payments,  cannot  be 
deemed  a  ratification  of  the  contract.** 

Where  the  contract  is  executed  as  in  case  of  a  sale  of  personal 
property  or  a  conveyance  of  real  estate  by  an  infant,  the  debated 
question  arises  as  to  whether  the  transaction  may  be  avoided  dur- 
ing minority.  In  case  of  a  conveyance  it  is  held  that  the  legal 
title  passes  and  the  conveyance  cannot  be  avoided  by  the  infant 
during  his  minority.'^  As  said  by  Bronson,  J.,  in  quite  an  early 
case:  "  Some  of  the  old  books  say  that  an  infant  may  avoid  his 
deed  by  entry  before  he  becomes  of  age ;  but  that  is  not  the  doctrine 
of  the  present  day.  He  may  enter  while  within  age  and  take  the- 
profits  until  the  time  arrives  when  he  has  a  legal  capacity  to  affirm 
or  disaffirm  the  deed,  but  the  deed  is  not  rendered  utterly  void  by 
the  entry ;  it  may  still  be  confirmed  after  he  arrives  at  full  age. ' '  ^ 
It  is  otherwise,  however,  as  to  contracts  for  the  sale  of  personal 
property.  Thus  it  was  decided  at  an  early  date  that  a  sale  and 
annual  delivery  of  chattels  by  an  infant  may  be  avoided  while 
under  age.'^  In  this  connection  Chancellor  Jones  says:  "  The 
general  rule  is  that  an  infant  cannot  avoid  his  contract  executed 
by  himself,  and  which  is  therefore  voidable  only,  while  he  is  within 
age.    He  lacks  legal  discretion  to  do  the  act  of  avoidance.    But  this 

92.  Aborn  v.  Janis,  (Sup.  Sp.  T.  95.  Roof  v.  Stafford,  (Sup.  1827) 
1907)  62  Misc.  95,  113  N.  Y.  S.  309  7  Cow.  179,  affirmed  as  to  this  but 
(contract  for  services  of  infant  reversed  on  other  grounds  9  Cow. 
actress).  626;    Bool   v.    Mix,    (Sup.    1837)    17 

93.  Whitmarsh     v.      Hall,  (Sup.  Wend.   119. 

1846)    3  Denio  375.     See   infra,  sec-  96.  Bool  v.   Mix,    (Sup.    1837)    17 

tion  726,  as  to  the  right  to  avoid  a  Wend.  119,  132. 

contract  for  services  and  recover  on  97.    Stafford    v.    Roof,     (Ct.    Err. 

a   quantum   meruit  for    the    services  1827)    9  Cow.  626,  reversing  7  Cow. 

rendered.  179;    Bool   v.    Mix,    (Sup.    1837)     17 

94.  Danziger  v.  Iron  Clad  Realty,  Wend.  119,  132.  See  also  Bartholo- 
etc.,  Co.,  (Sup.  App.  T.  1913)  80  mew  v.  Finnemore,  (Sup.  G.  T.  1854) 
Misc.  510,  141  N.  Y.  S.  693.  17  Barb.  428. 
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rule  must  be  taken  with  the  distinction  that  the  delay  shall  not 
work  unavoidable  prejudice  to  the  infant;  or  the  object  of  his 
privilege,  which  is  intended  for  his  protection,  would  not  be  an- 
swered. When  applied  to  a  sale  of  his  property,  it  must  be  his 
land;  a  case  in  which  he  may  enter  and  receive  the  profits  until 
the  power  of  finally  avoiding  shall  arrive.  .  .  .  Should  the  law 
extend  the  same  doctrine  to  sales  of  his  personal  estate,  it  would 
evidently  expose  him  to  great  loss  in  many  cases ;  and  we  shall  act 
up  to  the  principle  of  protection  much  more  effectually  by  allow- 
ing him  to  rescind  while  under  age,  though  he  may  sometimes  mis- 
judge, and  avoid  a  contract  which  is  for  his  own  benefit. ' '  '*  And 
a  chattel  mortgage  executed  by  an  infant  may  be  avoided  by  him 
during  his  minority.''  The  right  of  the  infant  to  avoid  the  con- 
tract during  his  minority  is  also  upheld  in  case  of  his  purchase 
of  personal  property.^  And  it  would  seem  that  an  infant  may 
during  his  minority  avoid  an  assignment  by  him  of  his  claim  for 
wages  thereafter  to  accrue.^  It  has  been  said,  however,  by  Eey- 
nolds,  C,  in  case  of  an  assignment  by  an  infant  for  the  benefit  of 
creditors,  that  the  election  of  the  infant  to  avoid  it  cannot  be  made 
during  his  minority.^ 

§  725.  Contract  Executed  in  Whole  or  in  Part  by  Infant. 

—  While  the  view  has  sometimes  been  taken  that  though  the  execu- 
tory contract  of  an  infant  is  voidable  by  him  at  his  election,  yet  if 
he  pays  money  on  a  contract  he  cannot  on  a  rescission  thereof 
recover  the  money  back,*  it  is  the  better  and  more  modern  view 
that  if  the  contract  is  executed*  by  the  infant  in  whole  or  in  part 

98.  Stafford    v.     Roof,  (Ct.     Err.       could  no  more  annul  than  execute  a 
1827)    9  Cow.  626,  628.  contract  —  that  he  could  not  elect  to 

99.  Chapin   v.    Shafer,  (1872)    49       rescind    until    he    reached    his    ma- 
N.  Y.  407.  jority.     But  it  is  now  settled  in  this 

1.  Rice  V.  Butler,    (Sup.   1898)    25  state  that  an  infant  may  rescind  an 

App.   Div.   388,  49  N.  Y.   S.  494,  re-  executory  contract  for  personal  serv- 

versed   on  other  grounds   160   N.  Y.  ices,   one   relating   to   personalty,   or 

578,  55  N.  E.  275.     See  also  Gray  v.  one  for  the  payment  of  money,"    Rice 

Lessington,     (Super.     Ct.     1857)     15  v.  Butler,   (Sup.  1898)    25  App.  Div. 

Super.   Ct.  257,  262.     But  s«e  Stern  388,  390,  49  N.  Y.  S.  494. 

V.  Meikleham,    (Sup.  G.  T.  1890)    56  2.    People   v.    Kelly,     (Sup.    G.    T. 

Hun  475,  31  State  Rep.  608,  10  N.  Y.  1885)  37  Hun  160,  3  N.  Y.  Crim.  414. 

S.  216.  3.  Yates  v.  Lyon,   (1874)   61  N.  Y. 

In  this  connection  Eollett,  J.,  says :  344,  347. 

"Formerly   it   was   doubted   whether  4.  McCoy  v.  Huffman,    (Sup  1827) 

an  infant  could  rescind  his  contract,  8     Cow.     84.     See     also     Aldrich    v. 

and  it  was  held  by  some  of  the  re-  Abrahams,     (Sup.    1844)    Hill    &   D. 

ported   cases  that  he   could   not,   be-  Supp.    423,   425,    3   N.   Y.    Leg.    Oba. 

cause   by   reason    of   his   infancy   he  128. 
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he  may  as  a  general  rule  rescind  it  and  recover  whatever  he  has 
paid  or  parted  with  in  such  execution.^  Thus  where  an  infant 
purchases  property  he  is  ordinarily  permitted  to  rescind  the  sale 
and  recover  the  purchase  money  paid ;  ^  and  this  has  been  held 
true  where  an  infant  purchased  an  interest  in  a  business,'  and 
where  he  subscribed  to  the  stock  of  a  corporation  and  made  pay- 
ments thereon.*  Also  where  an  infant  mortgagee  satisfied  a  mort- 
gage in  consideration  of  a  conveyance  of  other  land  to  him,  he 
may  on  reaching  his  majority  avoid  the  transaction  and  on  a  recon- 
veyance of  the  land  received  by  him  enforce  the  mortgage.'  A  for- 
tiori the  infant  is  entitled  to  recover  the  purchase  money  paid 
where  the  seller  accepts  a  return  of  the  property,  in  this  way 
assenting  to  a  rescission.^"  It  has  also  been  held  that  if  an  infant 
enters  into  an  executory  contract  for  the  purchase  of  property, 
and  in  accordance  with  the  agreement  performs  work  in  part  pay- 
ment of  the  price  and  avoids  the  contract  without  having  received 
anything  under  it,  he  may  recover  for  the  work  on  a  quantum 
meruit.^  If  an  infant  takes  an  assignment  of  a  contract  for  the 
purchase  of  land  and  makes  payments  thereon,  such  payments  are 
in  the  nature  of  payments  by  the  original  purchaser,  and  the 
infant,  especially  where  the  vendor  was  ignorant  of  his  nonage, 
is  not  entitled  to  recover  from  the  vendor  the  payments  so  made, 
and  a  fortiori  he  cannot  recover  the  payments  made  by  the  orig- 
inal purchaser.     In  such  a  case  it  is  held  that  the  infant  merely 

5.  Sparman  v.  Keim,  (1880)  83  N.  versed  on  other  grounds  160  N.  Y. 
Y.  245,  9  Abb.  N.  Cas.  1,  reversing  on  578,  55  N.  E.  275 ;  Medbury  v. 
otter  grounds  44  Super.  Ct.  163;  Wafcrous,  (Sup.  1845)  7  Hill  110; 
Foy  V.  Salzano,  (Sup."  1912)  152  Cohen  v.  Valley  Stream  Realty  Co., 
App.  Div.  47,  136  N.  Y.  S.  699;  (Sup.  App.  T.  1915)  90  Misc.  343, 
Willard  v.  Hewlett,  (Sup.  1838)  19  152  N.  Y.  S.  1075;  Healy  v.  Kellogg, 
Wend.  301;  Pitcher  v.  Turin  Planlc  (Sup.  App.  T.  1914)  145  N.  Y.  S. 
Road  Co.,  (Sup.  G.T.  1851)   10  Barb.  943 

436;    Smith  v.    Baker,    (Sap.   G.   T.  7.  Sparman  v.  Keim,   (1880)   83  N. 

1886)  42  Hun  504,  4  State  Rep.  520;  Y.  245,  9  Abb.   N.   Cas.   1,  reversing 

Mordecai  v.  Pearl,   (Sup.  G.  T.  1892)  on  other  grounds  44  Super.  Ct.  163. 

63   Hun  553,   45   State  Rep.   140,   18  8.   Danziger   v.   Iron   Clad   Realty, 

N.  Y.  S.  943,  affirmed  136  N.  Y.  625  etc.,    Co.,    (Sup.    App.    T.    1913)    80 

mem.,   49   State  Rep.   913,   32  N.   E.  Misc.  510,  141  N".  Y.  S.  593. 

1014;    Pedro   y   Varona   v.    Pedro   y  9.  Foy  v.  Salzano,   (Sup.  1912)   152. 

Baro,    (Sup.   Sp.   T.    1911)    71   Misc.  App.  Div.  47,  136  N.  Y.  S.  699. 

296,    127    N.   Y.    S.    997;    Radley   v.  10.    Cooper   v.   Allport,    (Com.   PI. 

Kenedy,    (City    Ct.    G.    T.    1891)    37  1882)    10   Daly   352. 

State  Rep.  612,  14  K  Y.  S.  268.  11.  Medbury    v.     Watrous,      (Sup. 

6.  Rice  v.  Butler,  (Sup.  1898)  25  1845)  7  Hill.  110.  But  see  McCoy  v. 
App.  Div.  388,  49  N".  Y.   S.  494,  re-  Huffman,    (Sup.   1827)    8  Cow.   84. 


1086  NEW  YORK  LAW  OF  CONTRACTS  [§  726 

meets  the  obligations  of  the  original  purchaser,  and  if  any  person 
has  taken  advantage  of  the  infant  it  is  the  original  purchaser  and 
it  is  to  him  the  infant  should  look  for  redress.^^  And  the  right  to 
recover  such  payments  is  not  affected  by  the  fact  that  the  vendor 
enters  into  a  new  contract  with  the  infant,  giving  him  credit  for 
the  payments  theretofore  made,  though  the  infant  may  avoid  the 
new  contract  and  recover  the  payments  made  thereon." 

§  726.  Contract    for   Services;    Recovery    on    Quantum 

Meruit. — <  In  case  of  a  contract  by  an  infant  for  services  to  be  ren- 
dered by  him,  he  may  rescind  the  contract  and  recover  on  a  quan- 
tum meruit  for  the  services  rendered."  And  it  was  held  at  quite 
an  early  date  that  where  an  infant  agrees  under  an  entire  con- 
tract to  render  services  for  a  fixed  period,  he  may  rescind  and 
recover  on  a  quantum  meruit  for  the  services  rendered  in  part 
performance,  and  that  it  is  no  defense  or  ground  for  reducing  the 
amount  of  the  recovery  that  he  left  the  employer  without  cause, 
the  recovery  being  allowed  on  the  assumption  that  there  was  no 
express  contract  at  all.-^°  To  entitle  the  infant  to  recover  on  a  quan- 
tum meruit  for  services  rendered  under  an  express  contract  the 
action  must  be  so  framed  and  not 'on  the  contract.-^'  And  where 
the  complaint  in  an  action  instituted  in  behalf  of  an  infant  alleged 
that  the  plaintiff  performed  services  for  the  defendant  at  an 
agreed  price,  pursuant  to  a  written  agreement  entered  into  between 
them,  and  that  there  was  due  him  therefor  a  specified  sum,  and 
also  contained  a  count  or  cause  of  action  on  quantum  meruit  for 
the  value  of  the  infant's  services  which  were  alleged  to  have  been 
reasonably  worth  the  same  sum;  and  the  case  was  tried  upon  the 
theory  that  the  agreement  signed  by  the  infant  was  binding  on 
both  parties  and  formed  the  contract  which  existed  between  them, 
—  it  was  held  that  although  the  infant  might  have  avoided  the 
contract  on  the  ground  of  infancy  and  have  recovered  the  value 
of  his  services  on  quantum  meruit,  yet,  since  that  was  not  the 


12.  Cohen  v.  Valley  Stream  Realty  Ramsdell  v.  Coombs  Aeroplane  Co., 
Co.,  (Sup.  App.  T.  1915)  90  Misc.  (Sup.  Sp.  T.  1916)  161  N.  Y.  S.  360; 
343,  152  N.  Y.  S.  1075.  Winters    v.    McMahon,     (Sup.    G.    T. 

13.  Cohen  r.  Valley  Stream  Realty  1885)    23  Wkly.  Dig.  119. 

Co.,    (Sup.   App.    T.    1915)    90  Misc.  15.  Whitmarsh      v.      Hall,       (Sup. 

343,  152  N.  Y.  S.  10  75.  1846)     3    Benio    375     (disapproving 

14.  Whitmarsh  v.  Hall,  (Sup.  1846)  early  Massachusetts  case) . 

3    Denio     375;     Robinson    v.    Hunt,  16.  Robinson  v.  Hunt,   (Sup.  G.  T. 

(Sup.   G.   T.   1895)    88  Hun   285,   68  1895)  88  Hun  285,  68  State  Rep.  596, 

State    Rep.    596,    34   N.    Y.    S.    794;  34  N   Y.  S.  794. 
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theory  on  which  the  case  was  tried,  the  judgment  rendered  in  favor 
of  the  infant  would  not  be  sustained  on  the  ground  that  the  infant 
might  have  recovered  on  quantum  meruit,  and  would  be  set  aside 
because  of  the  admission  of  evidence  which,  while  it  would  have 
been  properly  received  had  the  action  been  brought  to  recover 
on  a  quantum  meruit,  was  improper  under  the  theory  on  which 
the  case  was  in  fact  tried."  So  where  the  plaintiff  sued  directly 
on  the  contract  of  employment,  thus  affirming  and  ratifying  it, 
the  provision  therein  that  a  certain  part  of  his  compensation 
should  be  applied  in  discharge  of  an  indebtedness  on  his  part  to 
his  employer  is  rendered  binding  on  him,  and  it  is  immaterial 
how  such  indebtedness  arose,  whether  for  necessaries  or  not.^^ 
Where  services  are  rendered  by  an  infant  under  the  mutual  under- 
standing that  they  are  to  be  gratuitously  rendered,  the  law  will  not 
imply  any  promise  on  the  part  of  the  other  party  to  pay  therefor. 
Such  understanding  refutes  any  implication  of  a  promise  to  the 
same  extent  as  though  the  party  rendering  the  services  was  an 
adult,  and  the  infant  is  not  entitled,  on  any  theory  of  a  rescis- 
sion of  the  understanding  as  in  the  nature  of  a  contract,  to  recover 
the  value  of  his  services.^'  And  where  services  are  voluntarily 
rendered  by  an  infant  under  a  voidable  indenture  of  apprentice- 
ship, it  has  been  held  that  no  recovery  can  be  had  by  him  for  their 
value  on  his  avoidance  of  the  indenture.^" 

§  727.  Incidental  Injury  to  Adult  through  Avoidance. — 

If  the  infant  has  received  no  benefit  from  the  contract,  the  fact 
that  its  avoidance  will  result  to  the  injury  of  the  other  party  on 
account  of  liabilities  incurred  by  him  or  rights  surrendered  on  the 
faith  of  the  contract  is  no  ground  for  denying  to  the  infant  the 
right  of  avoidanee.^i  As  said  by  Lehman,  J.:  "  The  infant  has 
always  a  right  to  disaffirm  an  executory  contract,  and  inasmuch 
as  he  has  received  nothing  under  this  contract  he  cannot  be  called 
upon  to  restore  anything.  The  fact  that  by  the  making  of  the 
contract  the  defendant  may  incidentally  have  sustained  some  dis- 

17.  Robinson  v.  Hunt,   (Sup.  G.  T.       generally,   see  infra,  section   1096  et 
1895)    88    Hun    285,    68    State    Rep.       seq. 

596    34  N"   Y    S    794  ^^-   Potter  v.   Green,    (Sup.    G.   T. 

18.  Pecararo    v.     Pecararo,     (Sup.       1886)  39  Hun  72. 

A         rr    Tnni\    oA   -tcr    V    CI    KQi  21.  Mordccai  v.  Pearl,   (bup.  G.  1. 

"^f.  I        .    ,        n'      ;.    A         ,  1«92)   63  Hun  553,  45  State  Rep.  140, 

19.  Ramsdell  v.  Coombs  Aeroplane  ^    \^ 

Co.,  (Sup.  Sp.  T.  1916)  161  N.  Y.  S.  g,^^^^  ^^^^^^  ^'^  ^  (g^p_  ^pp  I 
360.  As  to  when  a  promise  to  pay  jgjg^  g^  ^^^^_  3^3^  ^^^  j^  Y.  S. 
for  services  rendered  will  be  implied       1075. 
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advantage  is  immaterial,  since  the  plaintiff  [the  infant]  has  not 
under  the  contract  received  any  advantage. "  ^^  Thus  where  an 
infant  deposits  money  with  a  broker  as  a  margin,  on  the  credit 
of  which  the  broker  purchased  stock  for  the  infant  and  incurred 
losses  in  respect  thereto,  the  infant  is  nevertheless  entitled  to 
recover  the  money  so  deposited.^'  So  where  an  infant  took  an 
assignment  of  an  existing  contract  to  purchase  land,  and  the 
vendor,  in  ignorance  of  his  minority,  entered  into  a  new  contract 
with  him,  it  was  held  that  the  infant  could  rescind  the  new  con- 
tract, and  recover  payments  made  thereunder,  though  the  vendor 
by  reason  of  the  rescission  of  the  prior  contract  may  have  lost 
his  right  to  hold  the  original  purchaser.^*  So  in  case  of  a  contract 
by  a  prominent  actress  for  services,  the  fact  that  the  other  party 
had  incurred  large  expenditures  in  preparing  for  theatrical  shows 
in  reliance  on  his  contract  with  the  infant  was  held  no  reason  for 
denying  her  the  right  to  avoid  the  contract  and  thus  to  relieve 
herself  from  any  obligation  to  fulfil  it.^^ 

§  728.  Return  of  Benefits  Received  by  Infant  Generally. — 

The  authorities  are  not  in  accord  in  our  state  as  regards  the  neces- 
sity for  an  infant  to  return  the  benefits  which  he  has  received  under 
a  contract  executed  in  whole  or  in  part  by  him  as  a  condition  to 
the  exercise  of  his  right  to  rescind.  A  court  of  equity  will  not,  it 
seems,  lend  its  aid  to  enable  an  infant  to  rescind  or  set  aside  a  con- 
tract which  has  been  executed  by  him  in  whole  or  in  part,  except 
on  the  terms  that  he  do  equity .^^  As  said  by  Vice-Chancellor 
McCoun:  "  If,  after  he  comes  of  age,  he  seeks  to  disaffirm  and 
avoid  his  contract  in  a  court  of  equity  and  files  his  bill  there  for 
the  purpose  of  obtaining  its  aid,  in  restoring  to  himself  the  pos- 
session of  the  property  he  has  parted  with,  a  court  of  equity  must 
deal  with  him  as  it  would  with  any  other  adult  party  and  require 
him  to  do  equity  before  he  shall  have  equity  done  unto  him.  He 
must  restore  what  he  received  when  he  parted  with  the  property 

22.  Cohen  v.  Valley  Stream  Realty      v.  Mills    (Sup.  G.  T.  1886)    40  Hun 
Co.,    {Su,p.   App.   T.   1915)    90  Misc.       370. 

343,  344,  152  N.  Y.  S.  1075.  24.  Cohen  v.  Valley  Stream  Realty 

23.  Mordeeai  V.  Pearl,   (Sup.  G.  T.       ^o.,    (Sup.   App.   T.    1915)    90   Misc. 
1892)  63  Hun  553,  45  State  Rep.  140,       **^'  ^^^J^'  ^-  ^-  ^'''^^• 

18  N.  Y.  S.  543,  affirmed  136  N.  Y.  ^J^  Aborn  v.  Jan,^  (Sup  Sp  T. 
ccc  .in  oj.  i     -D        mo    oo  X-        ^^O^     62  Misc.  95,  113  N.  Y.  S.  309. 

l.Z"^"^       State  Rep.  913    32  >..  gg    ^  ^    ^^  ^^ 

c       \     r  ^-  ^^^°°"y'       1838)    3  Edw.  222;   Gray  v.  Lessing- 

(Sup.  G.  T.  1881)  12  Wkly.  Dig.  ton,  (Super.  Ct.  1857)  15  Super.  Ct. 
404,   7  Hun  100.     But  see  Crummey       257. 
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which  he  seeks  to  get  back ;  especially  if  it  appears  that  the  other 
dealt  with  him  in  ignorance  of  the  fact  of  his  nonage.""  And 
where  an  infant  sought  relief  in  equity  to  set  aside  a  purchase  by 
her  of  household  furniture  and  to  recover  the  purchase  money 
paid,  it  was  held  that  she  should  be  required,  as  a  condition  to 
granting  relief,  to  pay  the  amount  of  the  depreciation  in  the  value 
of  the  property  through  her  use  or  misuse  of  it,  the  seller  having 
acted  in  entire  good  f aith.^^  And  even  though  the  infant  or  his 
privies  attempt  at  law  to  avoid  the  effect  of  his  contract  executed 
in  whole  or  in  part,  the  broad  view  has  been  taken  that  he  should 
as  a  general  rule  be  compelled  to  return  or  account  for  the  con- 
sideration or  benefit  received  by  him.^'  And  it  has  been  said  that 
it  is  only  where  it  affirmatively  appears  that  the  infant  has  squan- 
dered or  lost  during  infancy  the  consideration  received  by  him, 
and  is  unable  to  refund,  that  he  should  be  permitted  to  avoid  his 
contract  without  making  restitution.^"  And  in  a  fairly  recent 
case  where  an  infant  purchased  a  bicycle  under  a  conditional  sale 
on  the  instalment  plan,  and  thereafter  returned  the  bicycle  and 
sought  to  recover  the  amount  paid  by  him,  it  was  held  by  the 
Court  of  Appeals  that  he  should  be  charged  with  or  required  to 
account  for  the  depreciation  in  the  value  of  the  bicycle  due  to  its 
use  by  him,  or  the  reasonable  value  of  it,  and  that  where  this 
exceeded  the  amount  paid  no  recovery  could  be  had.^'  Also  where 
an  infant  purchased  a  piano  and  had  the  benefit  of  its  use  for 
several  years  prior  to  reaching  his  majority,  it  was  held,  in  an 
action  by  him  to  recover  payments  made,  that  he  should  be  charged 
with  the  value  of  the  use  of  the  piano.^^    Again,  where  an  infant 

27.  Hillyer  v.  Bennett,   (Chan.  Ct.  T.   1901)    36  Misc.   870,  74  N.  Y.  S. 
1838)    3  Ed.  Ch.  222,  225.  926;   Wanisch  v  Wuertz    (Sup.  App. 

28.  Gray  V.  Lessington,  (Super.  Ct.  T.  1913)   79  Misc.  610,  140  N.  Y.  S. 
1857)    15  Super.  Ct.  257.  573;  Hangen  v.  Hachmeister,  (Super. 

29.  Lown  V  Spoon,  (Sup  1913)   158  Ct.  1882)  49  Super.  Ct.  34,  16  Wkly. 
App  Div  900,  143  N.  Y.  S.  275 ;  Koof  Dig.  552. 

V.  Stafford,   (Sup.  1827)   7  Cow.  179,  30.  Hangen  v.  Hachmeister,  (Super. 

182,    reversed    on    other    grounds    9  Ct.  1882)  49  Super.  Ct.  34,  16  Wkly. 

Cow.    626;     Bartholomew    v.    Finne-  Dig.     552.     See     also     Dickerson    v. 

more,  (Sup.  G.  T.  1854)  17  Barb.  428  Gordon,    (Sup.   G.   T.    1889)    1   Silv. 

(holding,  where  an  infant  exchanged  Sup.  378,  .24  State  Rep.  448,  5  N.  Y. 

chattels  for  a  horse,  that  after  he  had  S.  310. 

injured  the  horse  through  misuse  he  31.  Rice  v.  Butler,    (1899)    160  N. 

was  not  entitled  on  tendering  it  hack  Y.   578,   55   N.   E.   275,   reversing  25 

to   recover   the   chattels)  ;    Dickerson  App.  Div.  388,  49  N.  Y.  S.  494. 

V   Gordon    (Sup    G.  T.  1889)    1  Silv.  32.  Wanisch  v.  Wuertz   (Sup.  App. 

Sup.  378,  24'  State  Rep.  448,  5  N.  Y.  T.  1913)   79  Misc.  610,  140,  N.  Y.  S. 

S.   310;  Pierce  v.  Lee,    (City  Ct.   G.  573. 
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executed  a  chattel  mortgage  for  borrowed  money,  it  was  held  that 
unless  it  was  affirmatively  made  to  appear  that  he  had  lost  or 
squandered  the  money  during  his  infancy,  he  could  not  avoid  the 
mortgage  after  reaching  his  majority  without  refunding  the  money 
horrowed.^^  And  where  an  infant  sought  to  recover  from  a  broker 
moneys  deposited  with  him  to  be  invested  in  stocks,  and  it  did  not 
appear  but  that  the  moneys  had  been  so  invested  and  the  stock 
delivered  to  the  infant,  it  was  held  that  the  plaintiff  could  not 
recover.^* 

On  the  other  hand,  the  broad  view  has  been  taken  that  to  entitle 
the  infant  to  avoid  a  contract  executed  in  whole  or  in  part  by  the 
other  party,  it  is  not  always  necessary  that  he  return  or  account 
for  the  benefits  received  by  him  during  his  minority,  through 
such  execution  by  the  other  party,  if  such  benefits  have  not  been 
retained  by  him  but  have  been  lost  or  squandered  during  his  minor- 
ity.^5  "  The  right  to  repudiate,"  says  Church,  C.  J.,  "  is  based 
upon  the  incapacity  of  the  infant  to  contract,  and  that  incapacity 
applies  as  well  to  the  avails  as  to  the  property  itself,  and  when 
the  avails  of  the  property  are  improvidently  spent  or  lost  by  specu- 
lation or  otherwise  during  minority,  the  infant  should  not  be  held 
responsible  for  an  inability  to  restore  them.  To  do  so  would  operate 
as  a  serious  restriction  upon  the  right  of  an  infant  to  avoid  his 
contract,  and  in  many  cases  would  destroy  the  right  altogether. ' '  ^^ 
And  where  an  infant  conveyed  land  to  his  father  and  spent  the 
price  received  during  his  minority,  it  was  held  that  he  was  not 
required  to  return  the  money  so  received  to  entitle  him  to  avoid 
his  deed.^' 

§  729.  Restitution  Where  Property  Remains  in  'Infant's 

Hands. — i  There  is  no  doubt  but  that  if  the  consideration  received 
by  the  infant  or  any  part  thereof  remains  in  his  hands  he  should 
be  required  to  return  whatever  so  remains  as  a  condition  to  his 
right  to  avoid  the  contract,  irrespective  of  whether  the  contract  is 
executory  on  his  part  or  not.^*  Thus  in  ease  of  a  purchase  by  an 

33.  Hangen  v.  Hachmeister,  ( Super.  37.  Green  v.  Green,  ( 1877 )  69  N. 
Ct.  1882)  49  Super.  Ct.  34,  16  Wkly.       Y.  553,  affirming  7  Hun  492. 

Dig.  552.  38.  Green   v.    Green,     (Sup.    G.    T. 

34.  Pierce  v.  Lee,  (City  Ct.  G.  T.  1876)  7  Hun  492,  494;  Kincaid  v. 
1901)   36  Misc.  870,  74  N.  Y.  S.  926.  Kincaid,    (Sup.  G.  T.  1895)    85  Hun 

35.  Green  V.  Green,  (1877)  69  N.  Y.  141,  65  State  Rep.  661,  32  N.  Y.  S. 
553,  affirming  7  Hun  492.  476,    affirmed   on  opinion   below   157 

36.  Green  v.  Green,  (1877)  69  N.  N.  Y.  715,  53  N.  B.  1126;  Wheeler, 
Y.  553,  556,  etc.,   Mfg.   Co  v.   Jacofe,    (Com.   PI. 
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infant  he  cannot  retain  the  property  and  at  the  same  time  avoid 
the  sale  so  as  to  escape  liability  iox  the  price.''  And  where  he  gives 
a  purchase  money  mortgage  he  cannot  retain  the  property  and 
disaffirm  the  mortgage.'*'*  Likewise,  where  a  father  purchased  land 
and  paid  the  purchase  money,  and  had  the  land  conveyed  to  his 
infant  daughter  under  an  agreement  with  her  that  he  should  have 
a  life  estate  in  the  land,  the  daughter  will  not  be  permitted  to  avoid 
her  agreement  and  at  the  same  time  retain  the  land.*^  Ordinarily 
where  the  infant  disaffirms  a  purchase  made  by  him  the  result  of 
this  is  to  revest  the  title  in  the  seller  as  between  the  latter  and  the 
purchaser.*^  And  where  an  infant  purchases  property  on  a  con- 
ditional sale  contract  and  refuses  to  pay  the  instalments  of  the 
price  as  they  accrue,  the  seller  may  rescind  the  sale  and  recover 
possession  of  the  property.^'  Where  an  infant  tendered  a  deed  of 
land  conveyed  to  him  as  the  consideration  for  a  mortgage  on  other 
lands  executed  by  him,  this  has  been  held  a  sufficient  return  or 
offer  to  return  the  land,  though  the  name  of  the  grantee  in  the 
deed  was  left  blank,  for  the  reason  given  by  the  court  that  the 
other  party  would  have  been  authorized,  if  he  had  accepted  the 
deed,  to  fill  in  the  name  of  the  grantee.*^ 

§  730.  Restitution  Where  Contract  Is  Executory  on  Part 

of  Infant. —  If  the  other  party  to  the  contract  is  seeking  to  enforce 
it  against  the  infant,  in  so  far  as  it  is  executory  on  his  part  the 
infant  is  not  required,  it  seems,  to  entitle  him  to  defend  on  the 
ground  of  infancy,  to  return  the  benefits  which  he  may  have 
received  from  the  plaintiff  but  which  he  has  lost  or  squandered 
during  his  taf  ancy.*°    And  this  is  especially  true  where  the  benefits 

G.    T.    1893)    2  Misc.   236,   50   State  T.  1895)    85  Hun  141,  65  State  Kep. 

Rep.  767,  21  N.  Y.  S.  1006;  Kitchen  661,    32   N.    Y.    S.    476,    affii-med   on 

V.   Lee,    (Chan.   Ct.    1844)     11    Paige  opinion  below  57  N.  Y.  715,  53  N.  E. 

107,  3  N.  Y.  Leg.  Obs.  160;   Ottman  1126. 

V.  Moak,    (Chan.  Ct.  1846)    3  Sandf.  42.  Kitchen    v.     Lee,     (Chan.     Ct. 

Ch.  431;    Fisk  v.  Fiak,    (Sup.  G.  T.  1844)    11   Paige    107,   3  N.   Y.   Leg. 

1879)  9  Wkly.  Dig.  172.  Obs.  60. 

39.  Henry  V.  Root,  (1865)  33  N.  Y.  43.  Wheeler,  etc.,  Mfg.  Co.  v. 
526,  553;  Walsh  v.  Powers,  (1870)  Jacobs,  (Com.  PI.  G.  T.  1893)  2  Misc. 
43  2Sr.  Y.  23,  26;  Youmans  v.  For-  236,  50  State  Rep  767,  21  N.  Y.  S. 
sythe,    (Sup.    G.    T.    1895)    86    Him  1006. 

370,  67  State  Rep.  227,  33  N.  Y.  S.  44.  Kane  v.  Kane,   (Sup.  1897)    13 

474;  Kitchen  v.  Lee,  (Chan.  Ct.  1844)  App.  Div.  544,  43  N.  Y.  S.  662. 

11  Paige  107,  3  N.  Y.  Leg.  Obs.  160.  45.  Kane  v.  Kane,   (Sup.  1897)    13 

40.  Lynde  v.  Budd,  (Chan.  Ct.  App.  Div.  544,  77  State  Rep.  662,  43 
1830)  2  Paige  191;  Ottman  v.  Moak,  N.  Y.  S.  662;  New  York  Bldg.  Loan 
(Chan.  Ct.  1846)   3  Sandf.  Ch.  431.  Banking  Co.  v.  Fisher,    (Sup.    1897) 

41.  Kincaid  v.  Kincaid,    (Sup.   G.  23  App.  Div.  363,  48  K  Y.  S.  152; 
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received  are  in  their  nature  such  that  no  return  is  possible."  Thus 
the  fact  that  an  infant  under  a  contract  for  instruction  has  received 
instruction  during  his  minority,  and  therefore  cannot  return  the 
benefits  thereof,  does  not  preclude  his  avoidance  of  the  contract 
so  as  to  escape  liability  for  the  price  agreed  to  be  paid  for  such 
instruction.*''  And  where  an  infant  borrowed  money,  giving  a 
mortgage  on  his  land  as  security,  and  squandered  the  money  during 
his  infancy,  and  on  reaching  his  majority  disaffirmed  the  mortgage, 
it  was  held  that  the  plea  of  infancy  was  available  as  a  defense  to 
the  enforcement  of  the  mortgage  without  any  necessity  for  a  return 
of  the  money  borrowed.^'  And  the  same  has  been  held  true  where 
the  infant  used  the  money  borrowed  in  the  improvement  of  the  land 
on  which  the  mortgage  was  given,*'  and  also  where  a  mortgage  was 
given  for  the  compensation  for  services  rendered  and  materials 
furnished  in  building  a  house  on  the  infant 's  land,  and  the  infant 
furnished  a  part  of  the  materials  and  also  did  a  part  of  the  work. 
"  Manifestly,"  says  Lewis,  J.,  in  this  connection,  "  he  could  not 
restore  the  house  without  surrendering  the  possession  of  the  land 
upon  which  it  stood,  and  also  the  materials  furnished  by  him  and 
the  labor  he  had  bestowed  upon  the  house,  which  would  have 
amounted  to  his  surrendering  that  which  he  did  not  receive  from 
the  contractors.  Such  a  rule,  instead  of  protecting  the  acts  of 
infants,  would  work  to  their  disadvantage,  and  would  extend  their 
liability  beyond  that  which  would  be  required  of  them  if  they  were 
adults. ' '  ^°  An  agreement  by  an  employee  not  to  divulge,  after 
the  termination  of  the  employment,  trade  secrets  imparted  to  him 
by  his  employer,  nor  to  solicit  the  business  of  the  employer's 
customers,  is  a  valid  contract."  And  though  the  employee  is  an 
infant  it  has  been  held  that  after  the  termination  of  the  employ- 
ment he  will,  on  equitable  grounds,  be  enjoined  from  violating  his 
covenant  not  to  solicit  the  trade  of  his  employer's  customers.^^ 

Stromberg  v.  Rubenstein,   (Sup.  App.  ing   Co.   v.    Fisher,    (Sup.    1897)    23 

T.   1897)    19  Misc.  647,  44  N.  Y.   S.  App.  Div.  363,  48  N.  Y.  S.  152,  affirm- 

405.  ing  20  Misc.  242,  79  State  Rep.  795, 

46.  International  Text-Boole  Co.  v.  45  K  Y.  S.  795.  See  also  Pitcher  v. 
Connelly,  (1912)  206  N.  Y.  188,  99  Carter,  (Chan.  Ct.  1846)  4  Sandf. 
N".  E.  722.  Ch.  1. 

47.  International  Text-Booli  Co.  v.  50.  Allen  v.  Lardner,  (Sup.  G.  T. 
Connelly,  (1912)  206  N.  Y.  188,  99  1894)  78  Hun  603,  60  State  Rep. 
N.   E.  722.  768,  29  N.  Y.  S.  213. 

48.  Kane  V.  Kane,   (Sup.  1807)   13  51.     See   supra,    section    548. 
App.  Div.  544,  77  State  Rep.  662,  43  52.     Mutual     Milk,     etc.,     Co.     v. 
Ur.  Y.  S.  662,  Prigge,    (Sup.    1906)    112   App.   Div. 

49.  New  Yorlc  Bldg.  Loan   Bank-  652,  98  N.  Y.  S.  458. 
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§   731. 


Manner  of  Avoidance  Generally. —  It  is  said  to  be 


the  general  eommon  law  rule  "  that  the  voidable  act  of  an  infant, 
if  it  be  by  matter  of  record,  must  be  avoided  by  some  matter  of 
record,  as  by  writ  of  error  or  audita  querela,  and  these  must  be 
prosecuted  during  his  minority,  that  the  infancy  may  be  tried  by 
inspection."  "  But  an  act  in  pais  of  an  infant  may  be  avoided  by 
some  other  act  of  equal  solemnity  or  notoriety.^*  Unless  the  act 
of  the  infant  is  inconsistent  with  his  deed  or  contract  it  will  not 
operate  as  a  disaffirmance.'"  Thus  where  an  infant  female  in  con- 
templation of  her  marriage  conveyed  her  property  to  a  trustee  to 
be  held  in  trust  for  her  separate  use,  the  mere  fact  that  she  and 
her  husband  were  permitted  to  use,  occupy,  and  enjoy  the  prop- 
erty, being  consistent  with  the  trust,  was  held  not  to  constitute  a 
disaffirmance.'^  In  disaffirming  his  contract  the  infant  is  not  re- 
quired to  state  expressly  that  it  is  disaffirmed  on  the  ground  of 
infancy,'^  and  though  he  may  give  no  reason  or  an  entirely  different 
reason  for  the  disaffirmance  this  will  not,  it  seems,  render  the  act 


In  this  case  Laughlin,  J.,  says: 
"  This  is  not  a  question  of  the  liabil- 
ity of  an  infant  for  damages  for  a 
'breach  of  contract.  The  question  pre- 
sented is  whether  an  infant  shall  be 
permitted  to  repudiate  his  contract 
without  restoring  what  he  haa  re- 
ceived thereunder,  and,  if  restoration 
cannot  be  made,  without  being 
enjoined  from  making  use  of  the 
knowledge  he  gained,  to  the  disad- 
vantage and  damage  of  his  employer. 
The  ordinary  rule  is,  that  although  an 
infant  may  rescind  an  executed  con- 
tract at  will,  he  must  restore  or  offer 
to  restore  to  the  party  with  whom  he 
contracted  what  he  received  thereun- 
der. .  .  .  This  principle  is  applicable 
to  the  case  at  bar.  Here  he  cannot 
surrender  to  the  plaintiff  the  knowl- 
edge he  acquired  while  in  its  em- 
ploy concerning  its  customers  and 
his  acquaintance  with  them,  which 
doubtless  enables  him  to  receive 
greater  compensation  from  a  rival 
dealer,  and  therefore,  as  a  substi- 
tute for  restoration  he  should  be 
enjoined  from  making  use  of  that 
information  in  violation  of  his  agree- 
ment made  at  the  time  when  he 
desired  and  obtained  employment  and 
upon  the  faith  of  which  he  obtained 


the  information  and  acquaintance. 
...  It  may  be  said  that  people 
should  not  employ  infants  where  a 
knowledge  may  be  acquired  which 
may  be  used  disadvantageously  to 
the  employer.  No  man  would  engage 
the  services  of  an  infant  if  he  could 
not  impose  the  same  condition,  for 
his  own  protection  against  the  use 
of  his  formulas,  trade  secrets  and  lists 
of  customers  that  he  could  exact  of 
an  adult.  There  appears  to  be  no 
good  reason  why  infants  should  be 
excluded  from  this  class  of  employ- 
ment, which  would  necessarily  result 
if  the  courts  were  to  hold  that  the 
employer  has  no  remedy  against  a 
violation  of  such  conditions  as  those 
embraced   in  this  contract." 

53.  Bool  V.  Mix,  (Sup.  1837)  17 
Wend.    119,    132. 

54.  Bool  V.  Mix,  (Sup.  1837)  17 
Wend.   119,  132. 

55.  Beardsley  V.  Hotchkiss,  (1884) 
96  N".  Y.  201,  211. 

56.  Beardsley  V.  Hotchkias,  (1884) 
96  N".  Y.  201,  211. 

57.  Danziger  v.  Iron  Clad  Realty, 
etc.,  Co.,  (Sup.  App.  T.  1913)  80 
Misc.  510,  141  N.  Y.  S.  593.  See 
also  Grolier  Soc.  v.  Forshav,  (Sup. 
App.  T.  1916)   157  N.  Y.  S.  776. 
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ineffeetTial  as  a  disaffirmance.^^  Thus  where  an  infant  subscribed 
to  the  stock  of  a  corporation,  and  before  reaching  his  majority 
asked  that  the  money  paid  thereon  be  returned  to  him,  this  was 
held  a  disaffirmance,  though  he  testified  that  he  did  not  ask  his 
money  back  on  account  of  his  being  under  age  but  because  he  was 
dissatisfied  with  the  management  of  the  corporation,  Guy,  J.,  say- 
ing: "  There  is  no  doubt  but  at  this  time  he  demanded  the  return 
of  the  money  paid  by  him  and  repudiated  his  contract.  "We  think 
this  was  a  sufficient  notification  to  the  defendant  that  the  plaintiff 
intended  to  disaffirm  his  contract,  and  we  know  of  no  decision 
which  requires  an  infant  to  give  any  reason  whatever  for  his 
refusal  to  longer  continue  to  carry  out  an  agreement  concededly 
voidable  at  his  pleasure  either  before  or  after  arriving  at  major- 
ity. ' '  °'  Aiid  a  fortiori  the  fact  that  the  infant  gives  a  reason 
other  than  his  infancy  for  disaffirming  the  contract  cannot  operate 
as  a  ratification.^" 

§  732. Necessity  for  Resort  to  Equity  to  Avoid  Convey- 
ance.— I  Where  an  infant  conveys  land  he  is  not  required  on  reach- 
ing his  majority  to  resort  to  a  court  to  set  aside  or  disaffirm  the 
deed.*^  Thus  a  re-entry  by  a  grantor  after  reaching  his  majority 
for  the  purpose  of  disaffirming  his  deed  executed  during  his  minor- 
ity, with  notice  of  such  intent,  is  sufficient  to  avoid  it,  and  an  action 
of  trespass  cannot  be  maintained  against  him  by  his  grantee 
because  of  such  re-entry.*^ 

§  733.  Disaffirmance  by  Action;   Necessity  for  Act  in 

Avoidance  of  Deed. — At  common  law  there  is  only  one  case  in 
which  an  infant  can  avoid  a  feoffment  with  livery  by  action  at 
law;  that  is  by  a  writ  of  dum  fuit  infra  aetatem,  which  sets  forth 
the  fact  of  infancy  and  seeks  to  avoid  the  deed  on  that  ground.*^ 
In  aU  other  cases  it  has  been  said  that  he  must  make  an  actual 
entry  on  the  land  for  the  express  purpose  of  disaffirming  his  deed,** 

58.  Danziger  v.  Iron  Clad  Realty,  61.  Green  v.  Green,  (1877)  69 
etc.,  Co.,  (Sup.  App.  T.  1913)  80  N.  Y.  553.  As  to  whether  a  resort  to 
Misc.  510,  141  N.  Y.  S.  593.  equity    is    necessary    to    disaffirm    a 

59.  Danziger  v.  Iron  Clad  Realty,  conveyance  induced  by  fraud,  see 
etc.,    Co.,    (Sup.    App.    T.    1913)     80  supra,  section  194. 

Misc.   510,   141   N.   Y.   S.   593.  62.    Green  v.  Green,   (1877)   69  N. 

60.  Grolier  Soc.  v.   Forshay,    (Sup.       Y.  553. 

App.  T.  1916)   157  N.  Y.  S.  776.    See  63.     Bool  v.   Mix,    (Sup.   1837)    17 

supra,  section  713  et  seq.,  as  to  the  Wend.  119,  135. 

ratification  of  the  contracts  of  infants  64.     See  Bool  v.  Mix,    (Sup.   1837) 

generally.  17  Wend.  119,  134. 
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and  in  our  state  the  infant  cannot  maintain  ejectment  without  such 
re-entry,  or  at  least  a  demand  for  possession  or  notice  of  his  dis- 
affirmance of  the  deed.«5  Nor  can  he  maintain  a  suit  in  equity  to 
have  his  deed  set  aside  as  a  cloud  on  his  title,  without  some  affirma- 
tive act  of  avoidance.'"  As  said  by  Bronson,  J.:  "If  one  who 
has  aliened  his  estate  while  an  infant  wishes  afterwards  to  avoid 
the  conveyance,  it  is  imposing  no  unreasonable  burden  to  require 
that  it  shall  be  done  by  an  entry  on  the  land,  or  by  some  other  act 
of  equal  notoriety;  and  the  avoidance,  whatever  may  be  its  form, 
must  precede  the  bringing  of  an  action  to  recover  possession. 
Justice  to  the  tenant  requires  it ;  and  there  is  no  other  way  in  which 
we  can  carry  out  the  doctrine  that  the  deed  of  an  infant  is  void- 
able only,  and  not  void.  Although  the  title  of  the  tenant  may  be  de- 
feated, yet,  so  long  as  the  deed  remains  unrevoked,  he  has  the  legal 
seizin  of  the  land,  and  cannot  be  used  as  a  trespasser.  It  is  little 
better  than  a  contradiction  in  terms  to  say  that  a  man  who  has  the 
rightful  possession  of  lands  can  be  treated  as  a  wrongdoer. ' ' " 
Birdseye,  J.,  also  says:  "  Before  suit  can  be  brought  for  the 
recovery  of  the  possession  of  lands  conveyed  in  infancy,  the  party 
must  make  an  entry  upon  the  lands  and  execute  a  second  deed  to 
a  third  person,  or  do  some  other  act  of  equal  notoriety  in  disaffirm- 
ance of  the  first  deed,  such  as  demanding  possession  or  giving  notice 
of  an  intention  not  to  be  bound  by  the  first  deed,  or  an  action  can- 
not be  maintained. ' '  '^  And  it  has  been  held,  under  the  Code  form 
of  pleading,  that  the  complaint  must  allege  some  such  act  of  dis- 
affirmance.®^ "Where  an  infant  conveys  separate  tracts  of  land  by 
separate  deeds  to  different  persons,  he  cannot  maintain  a  single 
action  against  the  several  grantees  and  their  privies  to  avoid  the 
several  deeds  and  recover  the  separate  tracts.''*  The  bringing  of 
an  action  by  the  infant  which  requires  a  disaffirmance  as  its  founda- 
tion may  operate  as  a  disaffirmance,  for  the  purpose  of  a  future 

G5.     Bool  V.  Mix,    (Sup.   1837)    17  N.  Y.  S.  536,  modifying  57  Misc.  448, 

Wend.    119,    134;    Voorhies  v.   Voor-  109  N.  Y.  S.  929. 

hies,    (Sup.    Sp.   T.    1857)    24   Barb.  67.    Bool  v.  Mix,    (Sup.   1837)    17 

150;    Tomczek  v.  Wieser,    (Sup.   Sp.  We^d.  119,  135. 

T.   1908)    58  Misc.  46,  108  N.  Y.  S.       ^  ^8^    7°°".   f.  l    yT=n'','.o'   ^^^ 
„„,      T^      .   ■  T  T.r'  -u     T     /c^o..        Sp.  T.  1857     24  Barb.  150,  152. 

784;    Dominiek   v.   Michael,    (Super.         i        .r,.^^^     ,,      ^r„...i,  .„      c 


„ ,' ,  ,    „  „        *    ~i    „„,'  G9.    Voorhies     v.     Voorhies,     Sup. 

Ct.  1851)   6  Super.  Ct.  374.  g,p    t.  1857)   24  Barb.  150. 

66.      O'Donohue    v.    Smith,     (Sup.  70.     Voorhies   v.    Voorhies,    (Sup. 

1909)      130     App.     Div.      214,      114  gp.  t.  1857)   24  Barb.  150. 
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action,  though  the  former  action  cannot  be  sustained  because  of  the 
absence  of  some  affirmative  act  of  disaffirmance.'^ 

§  734.  Disaffirmance  by  Plea  of  Infancy. —  The  deed  of 

an  infant  may  sometimes  be  avoided  by  a  plea  of  infancy,  but  the 
infancy  must  be  specially  pleaded,  and  cannot  be  given  in  evidence 
under  non  est  factum,  because  it  is  his  deed  until  avoided.'^  ' '  The 
remedy  by  plea  is  only  applicable, "  it  is  said  by  Bronson,  J.,  in  an 
early  case,  ' '  in  the  case  of  executory  contracts,  or  where  the  ques- 
tion is  presented  in  such  a  form  that  an  opportunity  to  plead  the 
infancy  is  presented.  Where  the  contract  is  completely  executed, 
as  in  the  case  of  a  conveyance  of  real  estate  or  a  sale  and  manual 
delivery  of  chattels,  an  opportunity  to  plead  the  infancy  can  seldom 
arise,  and  the  deed  must  be  avoided  in  some  other  way. " ''  If  the 
contract  is  executory  on  the  part  of  the  infant  his  plea  of  infancy 
in  an  action  against  him  to  enforce  the  contract  is  a  sufficient  act 
of  avoidance.'*  And  where  a  contract  for  the  sale  or  transfer  of 
a  chattel  is  not  accompanied  by  a  delivery,  the  infant,  in  an  action 
of  replevia  brought  against  him  to  recover  possession  of  the  chattel, 
by  pleading  infancy  sufficiently  evidences  his  election  to  avoid  the 
contract.'^ 

§  735.  Disafiinnance  by  Second  Transfer  or  Conveyance ; 

Necessity  for  Re-entry. — ^A  deed  of  bargain  and  sale  executed  by 
an  infant  may  under  certain  circumstances  be  avoided  by  another 
deed  of  bargain  and  sale  to  a  third  person  after  the  infant  becomes 
of  age,  that  being  an  act  of  equal  notoriety  with  the  original  con- 
veyance.™ This  is  true  where  the  land  is  vacant  and  not  held 
adversely  to  the  infant  grantor."  A  re-entry  by  the  infant  is  not 
required  in  such  a  case,  as  the  law  does  not  require  a  useless 
ceremony,  and  a  re-entry  in  such  a  case  would  be  useless.''    And 

i71.      O'Donohue    v.    Smith,     (Sup  Burehin,  (Sup.  1817)   14  Jotns.  124; 

1909)   130  App.  Div.  214,  221,  114  N.  Bool  v.  Mix,    (Sup.   1837)    17  Wend. 

Y.  S.  536.  119,  133. 

72.  Bool  V.  Mix,  (Sup.  1837)  17  77.  Jackson  v.  Carpenter,  (Sup. 
Wend.  119,  132.  1814)     11    Johns.    539;    Jackson    v. 

73.  Bool  V.  Mix,  (Sup.  1837)  17  Burehin,  (Sup.  1817)  14  Johns.  124. 
Wend.  119,  132.  See  also  Jackson  v.  Todd,  (Sup.  1810) 

74.  Hillyer  v.  Bennett,   (Chan.  Ct.  6  Johns.  257. 

1838)   3  Edw.  222,  225.  78.     Jackson   v.    Carpenter,    (Sup. 

75.  Pakas  v.  Racy,  (Com.  PI.  1814)  11  Johns.  539;  Jackson  v. 
1885)  13  Daly  227,  2  How.  Pr.  N.  S.  Burehin,  (Sup.  1817)  14  Johns.  124. 
277.  See   also  Bool   v.   Mix,    (Sup.    1837) 

76.  Jackson   v.    Carpenter,    (Sup,  17  Wend.  119,  133. 
1814)     11    Johns.    539;     Jackson    v. 
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thougli  the  second  grantee  has  notice  of  the  prior  deed  executed 
during  his  grantor 's  minority,  this  does  not  render  the  deed  invalid 
as  a  fraud  on  the  prior  grantee.''  If,  however,  the  land  is  held 
adversely  to  the  infant  grantor  by  the  grantee  or  those  claiming 
under  him,  his  second  deed  is  void  as  against  the  adverse  claim- 
ant,^" and  unless  there  has  been  a  re-entry  by  the  infant  grantor 
his  second  deed  will  be  ineffectual  to  avoid  the  conveyance  during 
his  infancy  and  will  not  convey  title  to  the  second  grantee.*^  In 
order  that  a  second  conveyance  by  an  infant  after  reaching  his 
majority  may  operate  as  a  disaffirmance  of  his  prior  deed  it  must 
be  so  inconsistent  therewith  that  both  deeds  cannot  stand  together.*^ 
And  where  land  was  conveyed  by  an  infant  and  mortgaged  by  the 
grantee  and  subsequently  transferred  by  the  latter  subject  to  the 
mortgage,  it  was  held  that  a  quitclaim  by  the  infant  after  reaching 
his  majority  to  the  grantee,  who  took  subject  to  the  mortgage,  was 
not  a  disaffirmance  by  the  infant  of  his  prior  deed  so  as  to  convey 
the  legal  title  free  of  the  mortgage,  but  operated  rather  as  an 
affirmance,  being  in  the  nature  of  a  release  of  the  right  to  disaffirm 
the  prior  deed  on  account  of  the  grantor's  infancy.*'  And  it  has 
been  held  in  case  of  a  mortgage  that  the  subsequent  execution  of 
a  voluntary  deed  to  a  third  person  without  referring  to  the  mort- 
gage will  not  amount  to  a  repudiation  of  the  mortgage,  as  where 
the  contrary  is  not  expressed  the  intent  of  the  grantor  will  be 
deemed  to  be  that  the  grantee  shall  take  subject  to  the  mortgage.*^ 
A  sale  or  mortgage  of  chattels  by  an  infant  may  be  avoided  by 
him  during  his  minority.*^  And  where  an  infant  after  giving  a 
chattel  mortgage  immediately  sold  the  property  to  another  person 
with  warranty  of  title,  this  was  held  to  operate  as  an  avoidance  of 
the  mortgage,  and  a  fortiori  such  an  effect  should  be  given  to  such 
a  sale  made  after  reaching  majority.** 

§  736, Eight  of  Bona  Fide  Purchaser  to  Protection  against 

Avoidance. —  In  case  of  money  obligations  executed  by  an  infant 

79.  Jackson    v.    Burchin,     (Sup.       Edw.    301.      See    also    Dominick    v. 
1817)    14  Johns.  124.  Michael,   (Super.  Ct.  1851)    6  Super. 

80.  See  supra,  section  478  et  seq.,       Ct.  374,  419. 

as   to  the  effect  of  a  conveyance  of  83.     Eagle  F.  Co.  v.  Lent,    (Chan, 

land  held  adversely.  Ct.    1837)    6   Paige   ffSS,   affirming   1 

81.  Jackson    v.    Burchin,     (Sup.       Edw.  301. 

1817)    14   Johns.    124;    Bool  v.   Mix,  84.    Palmer  v.  Miller,   (Sup.  G.  T. 

(Sup.  1837)  17  Wend.  119,  133;  Dom-  1857)  25  Barb.  399. 

inick  V.   Michael,    (Super.   Ct.   1851)  85.      See    supra,    section    724. 

6  Super.  Ct.  374.  86.     Chapin  v.   Shafer,    (1872)    4D 

82.  Eagle   F.  Co.  v.  Lent,    (Chan..  N.  Y.  407. 
Ct.    1837)    6   Paige   635,   affirming    1 
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non-negotiable  in  form,  an  assignee  thereof  undoubtedly  takes  sub- 
ject to  the  right  of  the  infant  to  interpose  the  defense  of  infancy." 
And  where  an  infant  makes  or  indorses  negotiable  paper,  he  may 
defend  against  liability  on  the  ground  of  infancy  even  though  the 
instrument  is  held  by  a  bona  fide  purchaser  for  value  and  in  due 
course.^^  In  case  of  a  transfer  of  real  or  personal  property  by  an 
infant,  any  subsequent  purchaser  or  mortgagee,  even  though  his 
purchase  is  made  in.  good  faith  and  for  value,  takes  subject  to  the 
right  of  the  infant  to  disafBirm  the  transfer  and  recover  the  prop- 
erty.*' Thus  where  an  infant  transfers  corporate  stock,  he  may 
exercise  his  right  to  avoid  the  transfer  even  though  the  stock  has 
passed  into  the  hands  of  a  bona  fide  purchaser,  who  had  no  knowl- 
edge that  the  transferor  was  an  infant.'" 

§  737.  Defense  of  Infancy  as  Personal  to  Infant  Generally. — 
It  seems  to  be  the  settled  doctrine  that  the  defense  of  infancy  is 
a  personal  privilege  to  be  taken  advantage  of  by  the  infant  alone.'^ 
Thus  where  a  purchase  of  goods  is  made  by  an  adult  and  an  infant, 
the  adult  cannot  defend  against  liability  for  the  price  on  the 
ground  of  the  infancy  of  his  copurchaser.'^  Also  the  infancy  of 
the  principal  obligor  does  not  protect  his  accommodation  indorsers 
or  sureties.  They  if  of  full  age  may  be  held  liable  although  the 
infant  escapes  responsibility."^     Thus  where  an  infant  purchases 

87.  As  to  the  right  of  a  bona  fide  1807)  2  Johns.  279;  Slocuia  v. 
purchaser  to  protection  against  the  Hooker,  (Sup.  G.  T.  1852)  13  Barb, 
right  of  persons  non  compos  mentis  536;  Jones'  v.  Butler,  (Sup.  Sp.  T. 
to  avoid  their  contracts,  see  supra,  1859)  30  Barb.  641,  20  How.  Pr. 
section  690.  189;     Blake    v.    Livingston    County, 

88.  Swasey  V.  Vanderheyden,  (Sup.  (Sup.  G.  T.  1871)  61  Barb.  149,  171; 
1813)  10  Johns.  33;  Darlington  v.  Avery  v.  Fisher,  (Sup.  G.  T.  1882) 
Hamilton  Bank,  (Sup.  App.  T.  1909)  28  Hun  50-8;  Eagle  F.  Co.  v.  Lent, 
63  Misc.  289,  116  N.  Y.  S.  678.  (Chan.    Ct.    1832)     1    Edw.    301,   af- 

89.  Oneida  County  Sav.  Bank  v.  firmed  6  Paige  635;  Parker  v. 
Saunders,  (Sup.  1917)  179  App.  Div.  Baker,  (Chan.  Ct.  1839)  1  Clarice 
282,  166  N.  Y.  S.  280.  See  also  Pea-  136;  Fisk  v.  Fisk,  (Sup.  G.  T.  1879) 
body  V.  Fenton,  (Chan.  Ct.  1848)  3  9  Wkly.  Dig.  172;  Burkhalter  v. 
Barb.  Ch.  451,  465  Pratt,    (Marine   Ct.   Tr.   T.    1876)    1 

90.  Smith  v.  Baker,    (Sup.   1886)  City  Ct.  22. 

42  Hun  504,  4  State  Rep.  520.  92.    Van  Bramer  v.  Cooper,    (Sup. 

91.  Yates  v.  Lyon,    (1874)    61  N.       1807)    2   Johns.   279. 

Y.     344;     Beardsley     v.     Hotehkiss,  93.     Harvard  College  v.  Kempner, 

(1884)    96    N.   Y.   201,    211;    Conti-  (Sup.  1909)    131  App.  Div.  848,  116 

nental  Nat.  Bank  v.  Strauss,   (1893)  N.  Y.  S.  437;  Hartness  v.  Thompson, 

137  N.  Y.  148,  50  State  Rep.  208,  32  (Sup.  1809)   5  Johns.  160;  Parker  v. 

N.   E.   1066,  affirming  60   Super.   Ct.  Baker,     (Chan.    Ct.    1839)     1    Clarke 

151,  43  State  Rep.  68,  17  N.  Y.  S.  136;  Burkhalter  v.  Pratt,  (Marine 
1088;   Van  Bramer  v.  Cooper,    (Sup.    .   Ct.  Tr.  T.  1876)   1  City  Ct.  22. 
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tlie  interest  of  a  vendee  under  an  executory  contract  for  the  sale 
of  land,  giving  therefor  his  note  with  sureties,  the  payee  will  not 
be  enjoined,  at  the  suit  of  the  infant  after  reaching  his  majority, 
from  enforcing  payment  of  the  note  as  against  the  sureties,  though 
the  infant  may  himself  escape  or  avoid  liability.'*  As  the  contract 
of  an  infant  is  voidable  merely  at  his  election  and  as  the  defense 
of  infancy  is  personal  and  can  be  taken  advantage  of  by  him  alone, 
it  is  held  that  where  an  infant  is  a  party  to  a  joint  contract  he 
must,  under  the  common  law  rule,  be  joined  as  a  party  defendant 
with  his  co-obligors.'^  Thus  where  a  purchase  of  goods  was  made 
by  a  partnership,  one  member  of  which  was  an  infant,  it  was  held 
that  the  infant  must  be  made  a  party  defendant  with  his  copart- 
ners in  an  action  for  the  price,  Parker,  C.  J.,  saying:  "  The  con- 
tract was  not  void.  It  was  voidable  only,  and  by  Pattison  [the 
infant]  alone.  If  Pattison  had  been  sued  with  the  other  defend- 
ants, he  might,  if  he  chose,  have  availed  himself  of  his  nonage  to 
avoid  the  contract.  But  the  plaintiff  has  no  right  to  anticipate 
that  he  would  do  so.  It  is  the  right  of  Pattison  to  hold  the 
plaintiffs  to  the  contract,  and  it  is  as  much  his  right  to  be  made 
defendant  as  it  would  be  to  prosecute  as  plaintiff.  ,  .  .  The  infant 
has  a  right  to  be  heard,  and  is  entitled  to  the  privilege  of  defend- 
ing the  suit.  It  is  also  the  right  of  these  defendants  to  have  their 
copartner  sued  with  them.  The  plaintiffs  have  no  right  to  deprive 
them  of  contribution  from  their  copartner,  or  to  collect  from  these 
two  defendants  what  is  due  from  all  three  partners,  if  it  is  due  at 
all.  To  enable  the  plaintiffs  to  maintain  this  action  would  be  vir- 
tually authorizing  them  to  sever  the  contract  and  make  the  defend- 
ants'liable  on  a  contract  different  from  the  one  they  made.'"''  It 
was  also  held  at  an  early  date  that  where  an  action  is  brought  on 
a  joint  and  several  contract  such  as  a  note  against  several  defend- 
ants, one  of  whom  sets  up  the  defense  of  infancy,  the  plaintiff 
may  enter  a  nolle  prosequi  against  such  defendant  and  proceed 
to  judgment  against  the  others.'''  Prior  to  the  provision  of  the 
Partnership  Law  (see  Partnership  Law,  §  30;  38  McKinney's  Cons. 
Laws,  p.  40)  requiring  in  case  of  a  limited  partnership  two  or 
more  general  partners  '"  of  full  age,"  it  was  held  that  a  limited 

94      Parker  v.   Baker,    (Chan.   Ct.  96.     Slocum  v.    Hooker,    (Sup.    G. 

1839)   1  Clarke  136.       /  T.  1852)   13  Barb.  536. 

95.     Slooum   V.    Hooker,     (Sup.    O.  97.     Hartness  v.  Thompson,    (Sup. 

T.   1«52)    13  Barb.   536,  reversing  12       1809)    5  Johns.  160. 
Barb.  563,  6  How.  Pr.  167,  10  N.  Y. 
Leg.  Obs.  49. 

/ 
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partnership  is  not  made  defective,  so  as  to  prevent  the  special 
partner  from  being  relieved  from  liability  as  a  general  partner, 
by  reason  of  the  fact  that  one  of  the  general  partners  is  an  infant, 
as  the  liability  of  the  infant  partner  as  a  general  partner  is  void- 
able merely  at  his  election,  and  he  does  assume  within  the  meaning 
of  the  early  statute  a  general  liability  for  the  debts  of  the  partner- 
ship, as  there  is  no  presumption  that  the  infant  partner  will 
attempt  to  escape  such  liability.'*  In  case  of  a  marriage  settle- 
ment, the  trustee  when  called  on  to  account  to  the  beneficiaries 
cannot  defend  on  the  ground  that  the  party  making  the  settlement 
was  an  infant.^'  And  prior  to  the  Married  "Women's  Property 
Acts,  in  case  of  a  settlement  in  trust  made  by  an  infant  female  in 
contemplation  of  her  marriage,  it  was  held  that  neitJier  her  hus- 
band nor  his  creditors  could  avoid  the  settlement,  as  this  privilege 
was  personal  to  the  infant.^ 

§  738.  Right  of  Third  Persons  to  Attack  Transfer  of 

Property  or  Assignment  of  Chose  in  Action. —  In  case  of  a  trans- 
fer of  real  or  personal  property  by  an  infant  a  third  person  cannot 
set  up  the  infancy  of  the  grantor  or  seller  to  defeat  the  title  of 
the  grantee  or  buyer,^  And  the  same  principle  will  apply  in  case 
of  a  mortgage,  as  regards  the  right  of  a  third  person  to  allege  the 
infancy  of  the  mortgagor  to  defeat  the  title  of  the  mortgagee.' 
So  with  an  assignment  of  a  chose  in  action,  the  debtor  ePHnot  set 
up  the  infancy  of  the  assignor  to  defeat  an  action  by  the  assignee 
to  enforce  the  claim,  if  no  steps  have  been  taken  by  the  infant  to 
avoid  the  assignment.  Thus  in  case  of  negotiable  paper,  a  transfer 
thereof  by  an  infant  payee  is  voidable  merely  at  his  election,  and 
if  he  takes  no  steps  to  avoid  the  transfer  the  maker  cannot  set  up 
his  infancy  to  defeat  a  recovery  by  the  transferee.*  A  provision 
to  this  effect  is  expressly  contained  in  the  N^otiable  Instruments 
Law  (Neg.  Inst.  Law,  §  41;  37  McKinney's  Cons.  Law,  p.  39), 
which  provides  that  the  indorsement  or  assignment  by  an  infant 
passes  the  property  in  the  instrument  notwithstanding  that  from 

98.  Continental  Nat.  Bank  v.  2.  Jackaon  v.  Todd,  (Sup.  1810) 
Strauss,  (1893)  137  N.  Y.  148,  50  6  Johns.  257;  Dominick  v.  Michael, 
State  Rep.  208,  32  N.  E.  1066,  affirm-  (Super.  Ct.  1851)  6  Super.  Ct.  374. 
ing  60  Super.  Ct.  151,  43  State  Rep.  419; 

68,  17  N.  Y.  S.  1088.  8.    Fisk  v.  Pisk,  (Sup.  G.  T.  1879) 

99.  Jones  v.  Butler,    (Sup.  Sp.  T.       9  Wkly.  Dig.  J 72. 

1859)  30  Barb.  641,  20  How.  Pr.  189.  4.      Blake    v!    Livingston    County, 

1.    Beardsley  v.  Hotchldss,    (1884)        (Sup.  G.  T.  1871)   61  Barb.  149. 
96  N.  Y.  201.  ' 
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want  of  capacity  tke  infant  may  incur  no  liability  thereon.  Where 
an  infant  member  of  a  partnership  assigned  a  claim  owing  to  the 
partnership  in  payment  of  a  debt  owing  by  the  partnership,  it 
was  held  that  the  infancy  of  the  partner  making  the  assignment 
was  no  defense  to  the  enforcement  of  the  assigned  claim  by  the 
assignee.  "  The  fact,"  says  the  court,  "  that  the  copartner  who 
made  the  assignment  in  this  case  was  at  the  time  an  infant  does 
not  invalidate  the  assignment,  for  the  reason  that  infancy  is  a 
personal  privilege,  and  no  one  but  the  infant  can  take  advantage 
thereof  .  .  -  and  for  the  further  reason  that  infancy  does  not 
incapacitate  a  person  from  becoming  the  agent  of  another.  "Where 
a  partnership  is  created  between  an  adult  and  an  infant,  the  rela- 
tion of  mutual  agency,  growing  out  of  the  partnership  relation, 
exists  to  the  same  extent  as  if  both  the  parties  were  adults.  The 
contract  of  partnership  being  legal  and  binding  per  se  upon  the 
adult,  and  equally  so  upon  the  infant  until  disaffirmed  by  him,  it 
follows  that  the  partnership  must  be  bound  by  the  act  of  the  infant 
partner  at  any  time  before  an  actual  disaffirmance  by  him  of  the 
partnership  agreement."®  It  has  also  been  held  that  an  assign- 
ment by  an  infant  for  the  benefit  of  creditors  cannot  be  attacked 
by  his  general  creditors  on  the  ground  of  the  affi;ignor's  infancy.' 

§  739.  1  Right  of  Privies  in  Blood  or  Estate. — ^  Privies  in 

blood  or  estate  succeed  to  the  infant's  right  to  avoid  his  contracts,' 
but  while  their  right  is  coextensive  with  that  of  the  infant  they 
have  no  greater  right.*  In  case  of  a  conveyance  by  an  infant  his 
heirs  at  law  succeed  to  the  infant's  right  to  avoid  the  conveyance;' 
and  one  heir  may  maintain  a  suit  for  such  purpose,  making,  if 
necessary,  the  other  heirs  parties  to  the  proceedings.^"  If  an  infant 
by  a  deed  of  gift  grants  to  his  sister  all  his  interest  in  his  father 's 
estate,  and  dies  before  majority,  his  brother,  as  a  coheir  or  dis- 
tributee and  as  such  in  privity  to  the  donor,  has  the  right  to  avoid 
the  transfer ; "  and  where  the  brother  transferred  his  interest  in 

5.  Avery  v.  Fisher,  (Sup.  G.  T.  8.  Hangen  v.  Hachmeister,  (Super. 
1882)    28  Hun  508.                                        Ct.   1882)    49   Super.    Ct.    34,   37,    10 

6.  Yates  v.  Lyon,   (1874)   61  N.  Y.       Wkly.   Dig.   552. 

344,   reversing   61    Barb.    205.  9.    O'Rourke  v.  Hall,    (Sup.   1899) 

7.  O'Rourke  v.  Hall,  (Sup.  1899)  38  App.  Div.  534,  56  N.  Y.  S.  471. 
38  App.  Div.  534,  56  N.  Y.  S.  471;  10.  O'Rourke  v.  Hall,  (Sup.  1899) 
Dominick  v.  Michael,  (Super.  Ct.  38  App.  Div.  534,  56  N.  Y.  S.  471. 
1851)  6  Super.  Ct.  374,  419;  Nelson  11.  Nelson  v.  Eaton,  (Surr.  Ct. 
V.   Eaton,    (Surr.   Ct.    1863)    1    Redf.  1863)    1  Redf.  498. 

498. 
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his  brother's  estate,  this  was  held  either  a  disaffirmance  by  him 
of  his  infant  brother's  gift  or  sufficient  to  pass  to  his  transferee 
the  rig-ht  of  disaffirmance.^^  j^  case  of  a  transfer  of  chattels  the 
infant's  right  of  avoidance  passes  to  his  personal  representatives, 
but  this  right  on  their  part,  while  coextensive  with  that  of  the 
infant,  is  no  greater .^^  In  case  of  a  mortgage  by  an  infant  a  person 
thereafter  acquiring  under  the  infant  an  interest  in  the  land  may 
be  estopped,  it  seems,  to  attack  the  validity  of  the  mortgage.  Thus 
where  a  father  negotiated  a  loan  to  his  infant  son,  which  was 
secured  by  a  mortgage  on  the  land,  and  the  mortgage  was  not 
disaffirmed  by  the  infant  during  his  lifetime  and  thereafter  the 
father  acquired  a  life  interest  in  the  land  under  the  mother  of  the 
infant  to  whom  the  son  devised  the  land,  it  was  held  that  he  should 
not  be  permitted  to  attack  the  validity  of  the  mortgage,  Viee- 
Chancellor  McCoun  saying :  ' '  Upon  every  principle  of  justice  and 
equity,  he  ought  not  to  be  permitted  to  set  up  the  objection  of  his 
son's  nonage.  The  father  was  privy  to  the  whole  transaction,  was 
instrumental  in  procuring  the  loan  from  the  complainants,  and 
was  present  when  the  money  was  advanced  and  the  papers  executed 
—  and,  according  to  the  testimony,  received  a  part  of  the  amount. 
He  knew  the  fact,  if  it  be  so,  that  his  son  was  not  then  of  age, 
and  it  was  his  duty  to  have  apprised  the  complainants  that  they 
were  dealing  with  an  infant,  or  forever  after  to  have  held  his 
peace  on  the  subject.  To  permit  him  now  to  set  up  the  objection 
is  to  sanction  his  perpetration  of  a  fraud. "  " 

§  740.  Liability  of  Infant  for  Necessaries  Generally. —  It  is 
sometimes  said  that  an  infant  may  contract  for  necessaries  and  will 
not  be  allowed  to  avoid  his  contract,^^  and  there  is  no  doubt  but 
that  the  law  will  permit  a  recovery  against  an  infant  on  a  contract 
implied  by  law  for  necessaries  furnished  him  to  the  extent  of  their 
reasonable  value.-^'  Ais  in  case  of  implied  contracts  generally,  no 
express  promise  by  the  infant  to  pay  for  necessaries  is  essential,  if 
the  circumstances  are  such  as  to  show  an  intent  on  his  part  to  pay 

12.  Nelson  v.  Eaton,  (Suit.  Ct.  16.  Gay  v.  Ballou,  (Sup.  1830) 
1863)    1  Redf.  498.                                         4    Wend.    403;     Atchison    v.    Bruff, 

13.  Hangen  v.  Hachmeister,  (Sup.  G.  T.  1868)  50  Barb.  381; 
(Super.  Ct.  1882)  49  Super.  Ct.  34,  Baum  v.  Stone,  (App.  1881)  12 
16  Wkly.  Dig.  552.  Wkly.    Dig.    353.      See    also    In    re 

14.  Merchants  F.  Ins.  Co.  v.  Bangs,  (Sup.  G.  T.  18S6)  22  Wkly. 
Grant,   (Chan.  Ct.  1835)   2  Edw.  544.  Dig.   160. 

15.  Williams       v.       Hutchinson, 
(1850)    3  N.  Y.  312,  320. 
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therefor  and  on  the  part  of  the  other  party  to  receive  compensa- 
tion." "An  infant,"  says  Sutherland,  J.,  "  is  liable  for  neces- 
saries in  the  same  manner  as  an  adult  is  liable,  and  his  contract 
or  promise  to  pay  is  to  be  established  in  the  same  manner.  If  an 
infant  direct  a  tailor  to  make  him  a  suit  of  clothes,  an  express 
promise  to  pay  for  them  is  not  necessary  in  order  to  make  him 
responsible;  or  if  he  be  accommodated  with  board  and  lodging 
suitable  to  his  condition,  while  pursuing  academical  or  professional 
studies,  he  is  bound  to  pay  what  they  are  reasonably  worth,  though 
no  actual  promise  to  pay  can  be  proved.  The  promise  is  implied, 
and  being  for  necessaries,  it  is  legal  and  binding."  ^^  Liability  for 
the  reasonable  value  of  the  necessaries  furnished  would  seem  to  be 
the  extent  of  the  infant's  liability,  and  the  person  furnishing  the 
infant  with  necessaries  is  not  in  consequence  entitled  to  recover 
the  agreed  price  or  compensation,  but  only  the  reasonable  value  of 
what  is  so  furnished  in  case  this  is  less  than  the  price  agreed  on." 
"  The  seller,"  it  is  said,  "  may  recover  the  fair  value  of  necessaries 
sold  to  an  infant,  not  because  of  the  force  of  the  contract  fixing  the 
price,  but  because  an  infant  is  bound  in  law  to  pay  the  reasonable 
worth  of  necessaries.  Beyond  that  point  his  contract  is  voidable. ' ' '" 
And  in  an  early  case  it  was  held  that  though  a  negotiable  note  is 
given  for  necessiaries,  the  defense  of  infancy  is  good  in  an  action 
on  the  note.^^  And  where  it  is  sought  to  recover  for  necessaries 
furnished  an  infant  it  is  held  necessary  for  the  plaintiff  to  show 
their  value,  "  as  the  infant  cannot,"  says  Hatch,  J.,  "be  charged 
for  a  greater  sum  than  the  fair  value  of  the  necessaries  which  were 
furnished,  even  though  he  contracted  to  pay  more. "  ^^  A  person 
dealing  with  an  infant  is  bound  at  his  peril  to  inquire  and  ascer- 
tain the  real  circumstances  and  whether  the  infant  is  in  a  situation 
to  bind  himself  for  necessaries.^'  And  the  burden  is  upon  a  person 
who  attempts  to  hold  an  infant  liable  to  show  that  what  he  agreed 

17.  Gay  v.  Ballou,  (Sup.  1830)  20.  Baum  v.  Stone,  (App.  1881) 
4  Wend.  403.  12  Wkly.  Dig.  353,  354. 

18.  Gay  v.  Ballou,  (Sup.  1830)  21.  Swasey  v.  Vanderheyden  (Sup. 
4  Wend.  403,  405.  1813)   10  Johns.  33'. 

19.  Gray  v.  Sands,  (Sup.  1901)  22.  Gray  v.  Sands,  (Sup.  1901) 
66  App.  Div.  572,  73  N.  Y.  S.  322;  66  App.  Div.  572,  73  N.  Y.  S.  322. 
Petrie  V.Williams,  (Sup.  G.  T.  1893)  23.  Gray  v.  Sands,  (Sup.  1901) 
68  Hun  589,  52  State  Rep.  587,  23  66  App.  Div.  572,  72  N".  Y.  S.  322. 
N.  Y.  S.  237;  Baum  v.  Stone,  (App.  Kline  v.  L'Amoureux,,  (Chan.  Ct. 
1881)    12  V/kly.  Dig.  353.  1831)    2  Paige  419. 


1104  NEW  YORK  LAW  OF  CONTRACTS  [§§  741, 742 

to  furnish  the  infant  was  in  fact  a  necessary  and  that  the  circum- 
stances were  such  as  enabled  the  infant  to  bind  himself  therefor.^* 

§  741.  Necessaries  Furnished  at  Eequest  of  Parent  or 

Guardian. —  To  render  an  infant  liable  for  necessaries  ftirnished 
him  they  must  be  furnished  at  his  express  or  implied  request.  He 
cannot  be  held. liable  if  they  are  supplied  at  the  request  of  his 
parent  or  guardian  and  on  the  latter 's  credit.^^  And  where  a 
father  who  was  also  the  guardian  of  his  infant  child's  estate,  in 
an  emergency  requested  that  a  physician  render  services  to  the 
chUd,  it  was  held  that  the  child  could  not  be  helcj  liable  for  the 
services,  though  the  physician,  knowing  that  the  father  was  im- 
pecunious, expected  to  be  paid  out  of  the  child's  estate.^*  And  if 
an  infant  is  furnished  with  necessaries  at  the  request  of  his 
guardian  he  cannot  be  held  personally  liable  therefor,  especially 
in  an  action  at  law,  though  the  guardian  fails  to  pay  therefor  or 
to  claim  credit  for  such  necessaries  in  his  accounting  as  guardian.^' 
Also  if  one  is  appointed  guardian  for  the  estate  of  an  infant,  and 
another  appointed  guardian  of  his  person,  and  the  guardian  of  the 
estate  supplies,  under  the  direction  of  the  court,  the  other  guardian 
with  funds  to  purchase  such  necessaries  as  the  infant  requires, 
the  latter  cannot  charge  the  infant's  estate  with  liability  for  neces- 
saries.^^ 

§  742.  Effect  of  Liability  of  Parent  to  Support  Infant.— 

If  an  infant  has  a  father  able  to  support  him  the  law  casts  on  him 
this  duty  though  the  infant  has  an  estate,  and  a  statement  by 
Parker,  C.  J.,  implies,  it  seems,  that  the  infant  cannot  be  held 
liable  for  necessaries  even  though  the  father  refuses  to  support  the 
child.    "  The  obligation,"  he  says,  "  rests  upon  a  father,  or  other 

24.  International  Text-Book*Co.  v.  Thomas,  {Sup.  App.  T.  1917)  164 
Connelly,   (1921)  206  N.  Y.  188,  196,       N.  Y.  S.  923. 

99  N.   E.   723.     See   also  Murphy  v.  It  is   intimated,  however,  by  Mul- 

Holmea,    (Sup.    1903)    87   App.    Div.  Ian,  J.,  in  Potter  v.   Thomas,    (Sup. 

366,  14  N.  Y.  Annot.  Cas.  71,  84  N.  App.  T.  1917)    164  N.  Y.  S.  923,  that 

Y.  S.  806;   Potter  v.  Thomas',    (Sup.  by  the  invocation  of  general  princi- 

App.  T.  1917)    164  N.  Y  S.  923.  pies     governing     trust     estates     the 

25.  Murphy  V.  Holmes,  (Sup.  190a)  party  furnishing  the  necessaries  to 
87  App.  Div.  366,  14  N.  Y.  Annot.  the  guardian  might  be  able  to  secure 
Cas.  71,  84  N.  Y.  S.  606;  Potter  v.  compensation  from  the  infant's  es- 
Thomas,   (Sup.  App.  T.  1917)   164  N.  tate. 

Y-   S.   923.  28.    Strubbe  v.  Kings  County  Trust 

26.  Potter  v.  Thomas,  (Sup.  App.  Co.,  (Sup.  1901)  60  App.  Div.  548, 
T.  1917)    164  N.  Y.  S.  923.  69  N.  Y.  S.  1092,  affirmed  169  N.  Y. 

27.  Ryan    v.    B'oltz,     (Super.    Ct.       603  mem.,  62  N.  E.  1100. 
1882)    48   Super.    Ct.   152;    Potter  v. 
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person  standing  in  loco  parentis,  who  has  the  ability  to  do  so,  to 
support  his  infant  children  even  though  they  have  an  estate  of 
their  own,  and  that,  therefore,  one  who  furnishes  board  and  lodg- 
ing to  infants  so  situated  cannot  recover  against  them  is  well- 
settled  law.  "2*  It  is  doubtful,  however,  if  the  learned  judge  had 
in  mind  the  particular  case  where  a  father  though  able  to  support 
his  child  refuses  to  do  so,  and  in  the  Appellate  Division  McLaugh- 
lin, J.,  says  that  board  and  lodging  furnished  an  infant  can  become 
necessaries  only  where  the  parent  or  guardian  has  not  the  ' '  ability 
or  refuses  "  to  support  his  child,  thus  implying  that  if  a  father 
refuses  to  support  his  child  the  latter  may  be  held  liable  though 
the  father  has  the  ability  to  support  him.'" 

§  743.  Effect  of  Willingness  of  Parent  or  Guardian  to 

Provide  for  Infant. —  It  is  well  settled  that  an  infant  who  has  a 
parent  or  guardian  able  and  willing  to  furnish  him  with  every- 
thing suitable  and  necessary  to  his  position  in  life  cannot  make  a 
binding  promise  to  pay  for  what  might  otherwise  be  allowed  as 
necessaries.'^     As  was  said  by   Chancellor  Walworth  in  a  case 


29.  Goodman  v.  Alexander,  ( 1901 ) 
165  N.  Y.  289,  292,  31  Civ.  Pro.  342, 
59  N.  E.  145,  reversing  on  matter 
of  pleading  28  App.  Div.  227,  50  N. 
Y.   S.   884. 

A  statement  of  Hatch,  J.,  in  Mur- 
phy V.  Holmes,  (Sup.  1903)  87  App. 
Div.  366,  370,  14  N.  Y.  Annot.  Cas. 
71,  84  N.  Y.  S.  806,  might  also  he 
taken  to  imply  that  the  infant  can- 
not in  any  case  he  held  liahle  for 
necessaries  if  the  father  has  the 
ability  to  support  the  child.  He 
says :  "  The  theory  upon  which  the 
infant  is  rendered  liable  for  neces- 
saries is  that  they  have  been  fur- 
nished and  were  necessary  and  that 
the  person  standing  in  the  relation 
of  parent  has  not  the  ability  to  re- 
spond for  the  amount  thereof.  Where 
they  have  such  ability,  no  liability 
can  attach  to  the  infant." 

30.  Goodman  v.  Alexander,  (Sup. 
1898)  28  App.  Div.  227,  228,  50  N. 
Y.  S.  884. 

In  Gray  v.  Sands,  (Sup.  1901)  66 
App.  Div.  572,  573,  73  N.  Y.  S.  322, 
the  court  also  assumes  that  if  the 
father  fails  to  discharge  his  obliga- 


tion to  support  his  infant  child,  the 
latter  may  be  held  liable  for  neces- 
saries furnished  him.  Hatch,  J.,  say- 
ing, that  "  in  order  to  charge  him 
[the  infant]  it  is  incumbent  upon 
the  person  seeking  to  support  the 
charge  to  aver  and  prove  his  [the 
father's]  failure  to  discharge  the  ob- 
ligation [to  support  his  child]." 

And  in  Potter  v.  Thomas,  (Sup. 
App.  T.  1917)  164  N.  Y.  S.  923, 
Mullan,  J.,  says  that  in  order  to 
charge  an  infant  for  services  ren- 
dered to  him  by  a  physician  in  an 
emergency  the  latter  must  establish 
affirmatively  that  the  person  charged 
with  the  duty  of  maintaining  and 
protecting  the  infant  was  either  un- 
willing or  unable  to  discharge  the 
obligation,  thereby  implying  that  in 
case  of  an  unwillingness  on  the  part 
of  such  person  to  supply  the  neces- 
sary .services  the  child  may  be 
charged. 

31.  International  Text-Book  Co. 
V  Connelly,  (1912)  206  N.  Y.  188, 
195,  99  N.'e.  722;  Goodman  v.  Alex- 
ander, (Sup.  1898)  28  App.  Div.  227. 
50   N.   Y.   S.   884,   reversed   on  other 
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frequently  cited:  "An  infant  is  liable  for  necessaries,  suitable  to 
his  rank  and  condition,  when  he  has  no  other  means  of  obtaining 
them  except  by  the  pledge  of  his  own  personal  credit.  But  if  he 
is  under  the  care  of  a  parent  or  guardian,  who  has,  the  means 
and  is  willing  to  furnish  him  what  is  actually  necessary,  the  infant 
can  make  no  binding  contract  for  any  article  whatever,  without 
the  consent  of  his  legal  protector  and  advisor. ' '  ^^  And  in  a  more 
recent  case  McLaughlin,  J.,  says:  "  It  cannot  be  that  an  infant 
can  voluntarily  leave  the  house  of  her  father,  who  has  the  ability 
and  is  willing  to  support  her,  and  make  a  valid  contract  with 
another  to  furnish  board  and  lodging  which  will  be  binding  upon 
her.  Such  a  rule  would  permit  an  infant  to  determine  for  herself 
the  style  and  manner  in  which  she  should  live.  Board  and  lodging 
furnished  under  such  circumstances  are  not  necessaries,  and  can 
only  become  necessaries  when  the  parent  or  guardian  has  not  the 
ability  or  refuses  to  support  her. ' '  ^^  Thus  in  an  early  case  where 
an  infant  was  sued  for  medicine  furnished  and  medical  attendance, 
and  the  only  evidence  on  the  plaintiff's  behalf  was  an  admission 
that  the  services,  etc.,  were  rendered,  coupled  with  a  denial  that 
she  had  employed  the  plaintiff,  and  there  was  no  evidence  that  the 
infant  was  notJiving  with  her  father,  it  was  held  that  the  plaintiff 
could  not  recover,  the  court  remarking  that  "  for  anything  that 
appeared,  the  defendant  was  living  with  her  father,  and  the 
medicine  and  attendance  were  furnished  at  his  request;  "  that 
such  being  the  case,  an  infant  who  lives  with  and  is  maintained 
by  her  father  cannot  bind  herself  for  necessaries,'*  The  mere  fact 
that  an  infant  whose  father  is  dead  is  living  with  her  mother  does 
not  deprive  her  of  the  power,  especially  with  her  mother's  consent, 
to  bind  herself  for  necessaries.  In  this  connection  Johnson,  J., 
says :  "  It  is  claimed  on  the  part  of  the  defendant,  that  inasmuch 
as  it  appears  that  she  lived  with  her  mother,  who  was  her  natural 
guardian  after  the  death  of  her  father,  and  who  had  at  all  times 

grounds  165  N.  Y.  289,  31  Civ.  Pro.  32.   Kline  v.  L'Amoureux,    (Chan. 

342,  59  N.  E.   145;    Gray  v.   Sands,  Ct.  1831)   2  Paige  419,  420. 

(Sup.    1901)    66   App.   Div.    572,    73  33.     Goodman  v.  Alexander,    (Sup. 

N.  Y.  S.  322;  Wailing  v.  Toll,   (Sup.  1^98)    28   App.   Div.   227,    50   N.   Y. 

1812)    9  Johns.   141;   Gay  v.  Ballou,  ^-    ^^'^'    reversed    on    other    grounds 

(Sup.     1830)     4    Wend.     403,     406;  if/sJ;  ^^^'  ^'   ^iv.  Pro.  342,  59 

'                                                           '  N.  E.  145. 


Kline  v.  L'Amoureux,  (Chan.  Ct. 
1831)  2  Paige  419;  Ryan  v.  Boltz, 
(Super.  Ct.  1882)   48  Super.  Ct.  152.       lou,   (Sup.  1830)   4  Wendr403,  406, 


34.     Wailina;  v.   Toll,    (Sun.   1912) 
1831)    2   Paige   419;   Ryan  v.   Boltz,       g  j„i,„,    ^^j.^  g^^  ^1^;  ^^^'^    g^/. 
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after  her  father's  death  exercised  due  care  and  protection  over 
her,  she  was  incapable  of  binding  herself,  even  for  necessaries. 
But  this  is  stating  the  rule  quite  too  broadly.  The  rule,  as 
gathered  from  all  the  authorities,  will  be  found  to  be  that  when  an 
infant  is  under  the  care  of  a  parent  or  guardian,  who  has  means 
and  is  willing  to  furnish  what  is  actually  necessary,  he  cannot, 
without  the  consent  of  such  parent  or  guardian,  make  a  binding 
contract  for  articles  which,  under  other  circumstances,  would  be 
deemed  necessaries.  .  .  .  Here  the  mother  consented  not  only  that 
the  necessaries  should  be  furnished,  but  that  they  should  be  a 
charge  upon  the  defendant's  funds. "^° 

§  744.  What  Constitutes  Necessaries  Generally. — It  is  said 

that  the  term  "  necessaries  "  refers  "  to  supplies  which  are  per- 
sonal, either  for  the  body  as  food,  clothing,  lodging,  or  those  neces- 
sary for  the  proper  cultivation  of  the  mind. ' '  ^'  And  it  is  not 
every  article  that  may  be  convenient  for  an  infant  in  the  employ- 
ment in  which  he  is  engaged,  or  which  may  greatly  contribute  to 
his  pleasure,  that  is  a  necessary  article  within  the  rule  permitting 
an  infant  to  contract  for  necessaries."  Thus  a  bicycle  is  not,  it 
has  been  held,  a  necessary  for  a  girl  seventeen  years  of  age  work- 
ing as  a  domestic  and  living  in  the  house  of  her  employer.^*  Nor 
can  supplies  furnished  an  infant  to  enable  him  to  carry  on  a 
business  be  deemed  necessaries ;  ^'  nor  a  dwelling  house  erected  on 
an  infant's  land.  "  To  hold,"  says  Lewis,  J.,  "  that  a  dwelling 
house  comes  within  the  definition  of  necessaries  would  make  an 
infant  liable  for  the  purchase  price  of  any  property  necessary  for 
the  cultivation  of  his  land,  or  for  the  carrying  on  of  any  business 
in  which  he  might  be  engaged. "  *°  It  has  also  been  held  that 
theatre  tickets  furnished  an  infant  attending  college  are  not  neces- 
saries.*'- Clothing  in  every  way  suitable  to  an  infant's  condition 
in  life  and  social  position  may  constitute  a  necessary."    Also  serv- 

35.    Atchison  v.  Bruff,   (Sup.  G.  T.  reversed  on  other  grounds  160  N.  Y. 

1868)    50   Barb.   381.  578,  55  N.  E.  275. 

3G.    Allen  v.  Lardner,   (Sup.  G.  T.  39.    Stern  v.  Meikleham,    (Sup.  G. 

1894)   78  Hun  603,  605,  60  State  Rep.  T.  1890)    56  Hun  475,  31  State  Rep. 

768,  29  N.  Y.  S.  213.     See  also  Gray  608,  10  N.  Y.  S.  216. 

V.  Sands,    (Sup.   1901)    66  App.  Div.  40.    Allen  v.  Lardner,   (Sup.  G.  T. 

572,  574,  73  N.  Y.  S.  322.  1894)    78    Hun    603,    60   State    Rep. 

37.  Rice  v.    Butler,    (Sup.    1898)  768,  29  N.  Y.  S.  213. 

25   App.  Div.   388,   49  N.  Y.   S.  494,  41.     Gray  v.    Sands,    (Sup.    1901) 

reversdii'on  other  grounds  160  N.  Y.  66   App.  Div.  572,   73  N.  Y.   S.   322. 

578,  55  N.  E.  275.  42.    Atchison  v.  BruflF,   (Sup.  G.  T. 

38.  Ride     vVBxitler,    (Sup.   1898)  1868)    50  Barb.  381. 
25  App.  Div.   388,  49   N.  Y.  S.  494, 
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ices  rendered  by  an  attorney  for  an  infant  and  necessary  to  pro- 
tect his  rights  may,  it  seems,  constitute  a  necessary  for  which  the 
infant  may  be  held  liable." 

§  745.  Education  as  a  Necessary. —  In  regard  to  whether 

education  may  constitute  a  necessary  for  which  an  infant  may  bind 
himself,  Vann,  J.,  says:  "A  proper  education  is  a  necessary,  but 
what  is  a  proper  education  depends  on  circumstances.  A  common 
school  education  is  doubtless  necessary  in  this  country,  because  it 
is  essential  to  the  transaction  of  business  and  the  adequate  dis- 
charge of  civil  and  political  duties."  ^^  But  it  seems  that  the  ques- 
tion whether  a  classical  or  professional  education  is  a  "  neces- 
sary "  depends  upon  the  circumstances  of  the  case,  including  the 
station  in  life  of  the  infant,  his  means,  etc.*'  And  it  has  been  held 
by  the  Court  of  Appeals  that  though  such  an  education  may  under 
particular  circumstances  be  found  a  necessary,  a  contract  by  an 
infant  for  a  course  of  instruction,  by  correspondence  in  ' '  complete 
steam  engineering,"  requiring  five  years  to  finish  it,  cannot  be 
upheld  as  for  a  necessary,  where  nothing  further  is  shown,  such 
as  the  position  of  the  infant  or  the  willingness  or  unwillingness 
of  his  parent  or  guardian  to  furnish  him  a  proper  education.** 

§  746.  — I —  Money  as  a  Necessary. —  Money  loaned  an  infant 
is  ordinarily  held  not  to  constitute  a  necessary  for  which  he  can  be 
held  liable."  And  this  has  been  held  true  even  though  the  money 
is  expended  by  the  infant  in  the  purchase  of  necessaries.  The 
reason  given  for  this  is  that  by  intrusting  the  money  to  the  infant 
he  is  enabled  to  spend  it  in  dissipation  if  he  is  so  minded,  and  his 
subsequent  judicious  use  of  it  cannot  confer  a  right  of  action 
where  none  existed  at  the  time  of  the  loan."  But  an  infant  is 
liable  for  money  paid  at  his  request  to  satisfy  a  debt  which  he 
had  contracted  for  necessaries,*'  and  also  for  money  laid  out  for 
him  in  the  purchase  of  necessaries.^"    In  this  connection  Bronson, 

43.  Petrie  v.  Williams,  (Sup.  G.  App.  Div.  672,  73  N.  Y.  S.  322 ;  Smith 
T.  1893)  68  Hun  589,  52  State  Rep.  v.  Oliphant,  (Super.  Ct.  1848)  7  N. 
587,  23  N.  Y.  S.  237.  Y.  Leg.  Obs.  17. 

44.  International  Text-Book  Co.  v.  48.  Smith  v.  Oliphant,  ( Super.  Ct. 
Connelly,   (1912)   206  N.  Y.  188,  195,  1849)    4  Super.  Ct.  306,  309. 

99  N.  E.  722.  49.     Equitable  Trust  Co.  v.  Moss, 

45.  International  Text-Book  Co.  v.  (Sup.  1912)  149  App.  Div.  615,  617, 
Connelly,  (1912)  206  N.  Y.  188,  195,  134  N.  Y.  S.  53?;  Randall  v.  Sweet, 
99  N.  E.  722.  (Sup.   1845)    1  Denio  460.     See  also 

46.  International  Text-Book  Co.  v.  Smith  v.  Oliphant,  (Super.  Ct.  1849) 
Connelly,    (1912)    206  N.  Y.    188,   99  4  Super.  Ct.   306,  309. 

N.   E.   722.  50.    Randall  v.  Sweet,   (Sup.  1845) 

47.  Gray  V.  Sands,  (Sup.  1901)  66       1     Denio    460;     Smith    v.    Oliphant, 
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C.  J.,  says:  "An  infant  is  not  answerable  for  money  borrowed, 
though  expended  by  him  for  necessaries ;  nor  for  money  borrowed 
to  buy  necessaries,  unless  it  was  actually  so  applied.  And  perhaps 
the  infant  is  not  answerable  in  that  case,  unless  the  lender  either 
lays  out  the  money  himself  or  sees  it  laid  out  for  necessaries.  But 
where  that  is  done,  the  infant  is  answerable  for  the  money  the 
same  as  he  would  have  been  for  the  necessaries  had  they  been 
directly  furnished  by  the  lender. ' '  "  And  as  regards  money  paid 
out  in  procuring  necessaries  for  an  infant,  Sandf ord,  J.,  says :  "  In 
the  case  made  by  this  replication,  the  lender,  upon  the  request  of 
the  infant,  advanced,  money  to  the  latter,  by 'laying  it  out  in  the 
purchase  of  necessaries;  thus  using  his  more  mature  judgment  in 
respect  of  price  and  quality.  No  debt  was  incurred  to  the  one  who 
furnished  the  necessaries,  and  there  was  no  liability  of  the  infant 
to  be  discharged  by  the  payment  of  the  money.  This  was  strictly 
money  lent  and  advanced.  In  the  instances  of  money  paid,  for 
which  infants  have  been  held  liable,  the  debts  had  been  previously 
incurred,  and  the  party  furnishing  the  money  simply  discharged 
such  debts.  It  is  manifest  that  the  true  interests  of  an  infant 
would  be  more  likely  to  be  promoted  by  the  direct  application  of 
the  money  to  the  purchase  by  the  lender,  and  that  the  claim 
founded  upon  such  an  advance  stands  on  higher  ground  than  that 
for  money  paid. ' '  '^  Since  the  enactment  of  the  Insurance  Law 
conferring  on  an  iniant  the  power  to  enter  into  contracts  of  insur- 
ance on  his  own  life,  an  infant  may  be  held  liable  for  money 
advanced  to  him  to  pay  premiums  on  insurance  taken  out  by  him, 
on  the  same  principle  that  he  may  be  held  liable  for  necessaries."' 

§  747.  Complaint  in  Action  for  Necessaries. — ^A  complaint 

in  an  action  against  an  infant  for  necessaries  is  sufficient  if  it  con- 
tains allegations,  which,  if  alleged  in  a  declaration  at  common  law, 
would  have  stated  a  cause  of  action  for  board  and  lodging  or  goods 
furnished.  It  is  not  necessary  to  allege  in  addition  that  the  infant 
had  no  father,  or  other  person  standing  in  loco  parentis,  or  guard- 
ian, who  could  and  should  support  her.  In  this  connection  Par- 
ker, C.  J.,  after  referring  to  the  rule  that  an  infant  cannot  be  held 
liable  for  necessaries  if  the  father  is  able  or  willing  to  support 
it,  says :   ' '  That,  however,  is  not  the  question  involved  here ;  which 

(Super.  Ct.   1849)    4  Super.   Ct.  30fi,  52.  Smith  v.  Oliphant,   (Super.  Ct. 

309.  1849)  4   Super.   Ct.   306,   309. 

51.    Randall  v.  Sweet,   (Sup.  1845)  53.  See  supra,  section  705. 
1   Denio  460,  461. 
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is,  whether  the  complaint  must  allege  either  the  nonexistence  of 
any  person  standing  in  such  relation  to  the  infant  as  to  bear  the 
obligation  to  supply  it  with  necessaries,  or  that,  if  existing,  such 
person  was  unable  to  do  so.  As  the  question  is  one  of  pleading, 
we  observe  in  the  first  place  that  at  common  law  in  an  action  to 
recover  against  an  infant  for  necessaries,  the  declaration  was  re- 
quired to  contain  only  counts  as  in  an  action  for  debt  for  board 
and  lodging,  or  goods  furnished.  If  the  defendant  by  his  plea  set 
up  infancy  as  a  defense,  the  plaintiff  in  his  replication  alleged  that 
the  articles  furnished  were  necessaries,  and  the  trial  proceeded  to 
judgment  in  accordance  with  the  truth  of  the  matter.  .  .  .  The 
general  understanding  has  been  that  the  Code  was  not  intended  to 
exact  a  more  formal  complaint  than  was  required  at  common  law, 
but  instead  to  abolish  the  forms,  technicalities,  and  fictions  of 
that  practice. ' '  " 

Married  Women 

§  748.  Common  Law  Disability  and  Rule  in  Equity. — At  com- 
mon law  a  married  woman  was  under  a  total  disability  to  contract, 
and  her  contracts  as  viewed  by  courts  of  law  imposed  no  liability 
on  her.  They  were  void  at  law.^^  Courts  of  equity,  however, 
through  whose  assumption  of  jurisdiction  arose  the  equitable  doc- 
trine of  a  married  woman's  separate  estate,  regarded  a  married 
woman  as  respects  such  an  estate  as  a  feme  sole,  and  enforced, 
under  certain  circumstances,  her  contracts  as  a  charge  on  her 
separate  estate,  although  even  those  courts  did  not  recognize  her 
contracts  as  imposing  a  personal  liability  as  distinct  from  a  charge 
on  her  separate  estate.^^  As  is  shown  in  the  following  section  our 
statutes,  have  removed  this  common  law  disability,  and  owing  to 
this  it  is  thought  that  a  further  discussion  of  the  early  cases  involv- 
ing the  capacity  of  married  women  to  contract  will  not  be  profit- 
able. 

§  749.  Statutory  Removal  of  Disability. —  Under  the  statutes  in 
our  state  commencing  with  the  pioneer  Acts  of  1848  and  1849 

54.  Goodman  V.  Alexander,  (1901)  (Sup.  1819)  17  Johns.  167;  Martin 
165  N.  Y.  289,  31  Civ.  Pro.  342,  59  v.  Dwelly,  Sup.  1830)  6  Wend.  9. 
N.  E.  145,  reversing  28  App.  Div.  See  Husband  and  Wife,  13  R.  C.  L. 
227,  50  N.  Y.  S.  884.   See  also  Hatch  p.  1253  et  seq. 

V.  Leonard,  (1901)   165  N.  Y.  435,  31  56.    Dyett  v.  North  American  Coal 

Civ.  Pro.  374,  59  N.  E.  270.     But  see  Co.,     (Sup.     1038)     20    Wend.    570; 

Gray  v.  Sands,   (Sup.  1901)   66  App.  Gardner  v.  Gardner,    (Sup.  1839)   22 

Div.  572,  573,  73  N.  Y.  S.  322.  Wend.  526.     See  Husland  and  Wife, 

55.  Jackson     v.      Vanderheyden,  13  R.  C.  L.  p.  1260  et  seq. 
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commonly  known  as  the  Married  Women's  Property  Acts,  the 
common  law  incapacity  of  married  women  has  been  gradually 
removed,  until  under  our  Domestic  Eelations  Law  (Dom.  Rel.  Law, 
§  55 ;  14  McKinney 's  Cons.  Laws,  p.  70)  they  are  given  full  general 
contractual  capacity.  In  this  connection  the  statute  provides: 
"A  married  woman  has  all  the  rights  in  respect  to  property,  real  or 
personal,  and  the  acquisition,  use,  enjoyment  and  disposition  there- 
of, and  to  make  contracts  in  respect  thereto  with  any  person,  in- 
cluding her  husband,  and  to  carry  on  any  business,  trade  or 
occupation,  and  to  exercise  all  powers  and  enjoy  all  rights  in 
respect  thereto  and  in  respect  to  her  contracts,  and  be  liable  on 
such  contracts,  as  if  she  were  unmarried ;  but  a  husband  and  wife 
cannot  contract  to  alter  or  dissolve  the  marriage  or  to  relieve  the 
husband  from  his  liability  to  support  his  wife. " '°'  A  married 
woman  now  has  full  power  to  bind  herself  by  commercial  paper  ^* 
and  by  contracts  of  guaranty  and  suretyship.^'  And  even  under 
the  early  statutes,  which  did  not  fully  remove  the  common  law 
disability,  it  was  held  that  as  an  incident  to  her  right  to  acquire 
property  a  married  woman  could  bind  herself,  like  a  feme  sole, 
for  debts  contracted  in  the  acquisition  of  property,  though  she 
carried  on  no  business  on  her  own  account  and  had  no  separate 
estate.'"  Also  under  such  earlier  statutes,  as  an  incident  to  the 
right  to  engage  in  business,  her  power  to  enter  into  a  partnership 
with  third  persons  and  incur  the  liabilities  arising  therefrom  was 
sustained,*^  and  even  before  she  was  expressly  authorized  to  con- 
tract with  her  husband  her  power  to  enter  into  a  partnership  with 

57.  As  regards  the  validity  of  Sep-  60.  Knapp  v.  Smith,  (1863)  27 
aratiou  agreements  between  husband  N.  Y.  277;  Ballin  v.  Dillaye,  (1867) 
and  wife  and  provisions  therein  re-  37  N.  Y.  35,  35  How.  Pr.  216,  4 
lieving  the  husband  from  liability  Trans.  App.  69;  Frecking  v.  Rol- 
for  the  future  support  of  his  wife,  land,  (1873)  53  N.  Y.  422;  Cash- 
see  supra,  section  619  et  seq.  man  v.  Henry,   (1878)   75  N.  Y.  103, 

58.  Noel  V.  Kinney,  (1887)  106  44  Super.  Ct.  100,  note,  5  Abb.  N.  Cas. 
N.  Y.  74,  8  State  Eep.  575,  12  N.  E.  230;  Tiemeyer  v.  Turnquist,  (1881) 
351,  19  Abb.  N.  Cas.  239.  85  N.  Y.  516;  Ackley  v.  Westervelt, 

59.  Gates  v.  Williams,  (Com.  PI.  (1881)  86  N.  Y.  448,  452.  But  see 
G.  T.  1894)  9  Misc.  176,  60  State  Schmidt  v.  Costa,  (Com.  PI.  1867)  2 
Rep.  636,  29  N.  Y.  S.  712.  See  also  Daly  251,  3  Abb.  Pr.  N.  S.  188. 
Bowery  Nat.  Bank  v.  Sniflfen,  (Sup.  61.  Bitter  v.  Rathman,  (1875)  61 
G.  T.  1889)  54  Hun  394,  27  State  N.  Y.  512;  Paul  v.  Van  Da  Linda, 
Rep.  10,  7  N.  Y.  S.  520;  Queens  (Sup.  G.  T.  1890)  35  State  Rep. 
County  Bank  v.  Leavitt,  (Sup.  G.  T.  810,  12  N.  Y.  S.  638,  58  Hun  611 
1890)  56  Hun  426,  31  State  Rep.  195,  mem.;  Williams  v.  Burton,  (Sup.  G. 
10  N.  Y.  S.  193.  T.  1884)   19  Wkly.  Dig.  399. 
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Mm  was  upheld  under  the  right  to  engage  in  any  business.^'' 
A  married  woman  may  also  bind  herself  as  a  joint  obligor  to  the 
same  extent  as  a  feme  sole  and  it  is  immaterial  that  her  husband  is 
a  co-obligor.^'  Also,  since  the  statutes  conferring  general  powers 
on  a  married  woman  to  contract,  ' '  there  can  be  no  reason  why  a 
contract  implied  by  law,  or  inferred  from  the  circumstances,  should 
not  be  just  as  effectual  to  bind  a  married  woman  as  one  expressly 
created ;  "  ^*  but  as  is  shown  in  the  discussion  of  implied  contracts 
generally,  if  a  married  woman  orders  household  supplies  or  the 
like,  the  presumption  is  that  credit  is  extended  to  her  husband,  and 
the  law  will  not  imply  a  contract  on  her  part  to  pay  therefor.'^ 

Corporations 
§  750.  Powers  Generally. —  It  is  the  general  rule  of  corporation 
law  that  corporations  have  only  such  powers  as  are  expressly  con- 
ferred on  them  by  the  legislature,  and  such  additional  powers  as 
are  incidental  to  and  reasonably  necessary  to  the  exercise  of  the 
powers  expressly  granted.  This  rule  is  recognized  in  the  General 
Corporation  Law  (Gen.  Corp.  Law,  §  10;  22  McKinney's  Cons. 
Laws,  p.  49),  which  expressly  provides  that  "  no  corporation  shall 
possess  or  exercise  any  corporate  powers  not  given  by  law,  or  not 
necessary  to  the  exercise  of  the  powers  so  given."  Consequently 
the  power  of  a  corporation  to  enter  into  contracts  is  not  plenary 
as  in  case  of  individuals  sui  juris,  but  is  restricted.*^     "It  is 

62.  Suan  v.  Caflfe,  (1890)  122  N.  351,  19  Abb.  N.  Cas.  239.  See  also 
Y.  308,  33  State  Rep.  506,  25  N.  E.  Frecking  v.  Rolland,  (1873)  53  N.  Y. 
488;    Graff  v.   Kinney,    (Sup.   G.    T.       422. 

1885)   37  Hun  405,  affirming  15  Abb.  64.  Ackley  v.  Westervelt,  (1881)  86 

N.   Cas.   397,   1  How.  Pr.  N.   S.   59;  N.  Y.  448,  453    (per  Earl,  J.).     See 

Ohambovet   v.    Cagney,     (Super.    Ct.  also  In  re  Zinke,    (Sup.  G.  T.   1895) 

1873)  35  Super.  Ct.  474;  Zimmerman  90   Hun   127,   70   State   Rep.   509,  35 

V.  Erhard,    (Com.  PL   1879)    8  Daly  N.  Y.  S.  645. 

311,  58  How.  Pr.  11,  affirmed  on  other  As  to  implied  and  quasi  contracts 

grounds   83   N.   Y.   74,   60   How.   Pr.  generally,   see   infra,   section   1029  et 

163.     ,  See     also    Scott    v.     Conway,  seq. 

(1874)    58  N.  Y.  619;   Noel  v.  Kin-  65.  See  infra,   section   1046. 

ney,    (1887)    106  N.   Y.   74,   8   State  66.  Lyons     First     Nat.     Bank     v. 

Rep.  575,  12  N.  E.  351,  19  Abb.  N.  Ocean  Nat.   Bank,    (1875)    60  N.  Y. 

Cas.     239.       But     see     Kaufman     v.  278;   Leslie  v.  Lorillard,    (1888)    110 

Schoeffel,   (Sup.  G.  T.  1885)   37  Hun  N.  Y.  519,  18  State  Rep.  520,  18  N. 

140;   Fairlee  v.  Bloomingdale,    (Sup.  E.     363;     National     Park     Bank    v. 

Sp.  T.  1884)   14  Abb.  N.  Oas.  341,  67  German-American  Mut.  Warehousing, 

How.  Pr.  292.  etc.,   Co.,    (1889)    116  N.  Y.   281,  26 

63.  Noel  V.  Kinney,  (1887)  106  N.  State  Rep.  675,  22  N.  E.  567;  Jemi- 
Y.    74,   8   State  Rep.   575,    12   N.   E.  son  v.    Citizens'   Sav.   Bank,    (1890) 
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axiomatic,"  says  Allen,  J.,  "  that  a  corporation  can  make  no  con- 
tracts and  do  no  acts  except  such  as  are  authorized  by  its  charter, 
either  expressly  or  as  incidental  to  its  existence.  Corporations 
necessarily  depend,  both  for  their  powers  and  the  mode  of  exercis- 
ing them,  upon  the  construction  of  the  statute  which  gives  them 
life  and  being. ' '  ^''  And  as  said  by  Vann,  J. :  "  Corporations 
cannot  resort  to  ingenious  and  original  methods  of  action  with  the 
freedom  of  individuals,  for  they  are  confined  to  those  expressly 
authorized  by  statute  and  such  as  are  incidental  thereto  and  neces- 
sary to  carry  them  into  effect. ' '  ^* 

The  incidental  or  unexpressed  powers  of  a  corporation  are  not 
restricted  to  those  absolutely  essential  to  the  exercise  of  its  express 
powers,  but  include  the  power  to  make  such  contracts  as  are  rea- 
sonably necessary  and  usual  as  a  means  to  the  exercise  of  the 
express  powers.^'  ' '  The  unexpressed  and  incidental  powers, ' '  says 
Andrews,  C.  J.,  "  possessed  by  a  corporation  are  not  limited  to 
such  as  are  absolutely  or  indispensably  necessary  to  enable  it  to 
exercise  the  powers  specifically  granted.  Whatever  incidental 
powers  are  reasonably  necessary  to  enable  it  to  perform  its  cor- 
porate functions  are  implied  from  the  powers  affirmatively  granted. 
.  .  .  But  powers  merely  convenient  or  useful  are  not  implied  if 
they  are  not  essential,  having  in  view  the  nature  and  object  of  the 

122   N.   Y.    135,   3'3    State   Eep.   335,  Ocean  Nat..  Bank,    (1875)    60  N.   Y. 

25    N.    E.    264;    People   v.    Ballard,  278,  294. 

(1892)   134  N.  Y.  269,  48  State  Kep.  68.  Schwab   v.    E.    G.    Potter   Co., 

166,  32  N.  E.  54;   Bath  Gaslight  Co.  (1909)    194  N.  Y.  409,  418,  87  N.  E. 

V.  Claffy,    (1896)    151   N.   Y.   24,  45  670. 

N.  E.  390;  Brooklyn  Heights  R.  Co.  69.   Curtis   v.   Leavitt,    (1857)    15 

V.  Brooklyn,    (1897)    152  N.  Y.  244,  N.  Y.  9,  64;    Legrand  v.  Manhattan 

46  N.  E.  509 ;  Schwab  V.  E.  G.  Potter  Mercantile   Ass'n,    (1880)    80  N.    Y. 

Co.,   (1909)    194  N".  Y.  409,  87  N.  E.  638;  People  v.  Campbell,  (1894)   144 

670,  affirming  129  App.  Div.  36,  113  N.  Y.  166,  63  State  Rep.  44,  38  N.  E. 

N   Y    S    439;  Jacobus  v.  Jamestown  990;     Brooklyn    Heights    R.    Co.    v. 

Mantel   Co.,    (1914)    211  N.  Y.    154,  Brooklyn,   (1897)    152  N.  Y.  244,  46 

105   N     E    210,    affirming    149    App.  N.  E.  509;    Gause  v.  Commonwealth 

Div.  356,  134  N.  Y.  S.  48;  Black  r.  Trust  Co.,   (1909)    196  N.  Y.  134,  89 

Ellis,   (Sup.  1908)   129  App.  Div.  140,  N.    E.   476;    Koehler   v.    Reinheimer, 

113  N.  Y.  S.  558,  affirmed  194  N.  Y.  (Sup.   1898)    26  App.  Div.   1,  49  N. 

402,  90  N.   E.   958;  New  York,  etc.,  Y.     S.     755;     Keating    v.    American 

Canal    Co.    v-    Fulton    Bank,     (Sup.  Brewing    Co.,    (Sup.    1901)    62   App. 

1831)  7  Wend.  412;  Morris  v.  Ernest  Div.  501,  71  N.  Y.  S.  95;   Steinway 

Wiener  Co.,   (Sup.  App.  T.  1909)   65  v.  Steinway,    (Sup.  Sp.  T.   1896)    17 

Misc.  18,  119  N.  Y.  S.  163.  Misc.  43,  40  N.  Y.  S.  718;  Barry  v. 

67    Lyons     First     Nat.     Bank     V.  Merchants'     Exch.     Co.,     (Chan.    Ct. 

1844)   1  Sandf.  Ch.  280. 
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incorporation."  '^    Persons  dealing  with  a  corporation  are  charged 
with  notice  of  its  charter  powers.'^ 

§  751.  Particular  Contracts. —  There  is  no  doubt  but  that  a 
corporation  not  prohibited  by  law  from  so  doing  and  without  any- 
express  power  in  its  charter  for  that  purpose  may  become  a  party 
to  negotiable  commercial  paper,  where  such  paper  is  given  for 
any  of  the  legitimate  purposes  for  which  the  company  was  incorpo- 
rated.'^ And  where  commercial  paper  is  executed  in  its  name  by 
its  duly  authorized  officers  the  prima  facie  presumption  is  that  it 
is  issued  for  a  legitimate  corporate  purpose."  The  power  to  bor- 
row money  is  incidental  to  a  business  corporation  and  it  may  bind 
itself  by  any  usual  contract  in  furtherance  of  this  object.'*  The 
exigencies  which  may  invoke  the  exercise  of  this  power  as  well  as 
the  reasonableness  of  the  choice  of  the  means  of  its  exercise  are 
aptly  expounded  by  Comstock,  J.,  in  one  of  our  leading  cases :  "It 
is  truly  said  that  corporations  can  only  exercise  such  incidental 
powers  as  are  necessary  to  carry  into  effect  the  express  objects  of 
their  charters.  But  necessity  is  a  word  of  flexible  meaning.  There 
may  be  an  absolute  necessity,  a  great  necessity,  and  a  small  neces- 
sity ;  and  between  these  degrees  there  may  be  many  others  depend- 
ing on  the  ever  varying  exigencies  of  human  affairs.  It  is  plain 
that  corporations,  in  executing  their  express  powers,  are  not  con- 
fined to  means  of  such  indispensable  necessity  that  without  them 
there  could  be  no  execution  at  all.  The  contrary  doctrine  would 
lead  at  once  to  a  very  great  absurdity;  for  if  there  are  several 
modes  of  accomplishing  the  end,  neither  one  is  indispensable,  and 
each  would  exclude  all  the  others.  And  thus,  by  inevitable  logic, 
an  express  grant  of  power  would  lie  forever  dormant,  because  there 
are  more  modes  than  one  of  carrying  it  into  execution.  It  is  almost 
as  dififieult  to  say  that  the  incidental  power  depends  for  its  exist- 

70.  People  v.  Camplacll,  (1894)  303;  Partridge  v.  Badger,  (Sup.  G. 
144  N.  Y.  166,  172,  63  State  Rep.  44,       T.   1857)    25  Barb.   146. 

38  N.  Y.  S.  990.  73.  Martin  v.  Niagara  Falls  Paper 

71.  Jemison  v.  Citizens'  Sav.  Bank,  Mfg.  Co.,  (1890)  122  N.  Y.  165,  33 
(1890)   122  N.  Y.  135,  33  State  Rep.       State  Rep.  378,  25  N.  E.  303. 

335,  25  N  E    264.  ''*•  Kent  v.  Quieltsilver  Min.  Co., 

72.  Moss  V.  Averell,   (1853)    10  N.  'l^''^)    ^8  N.  Y.  159,  176;   Hyde  v. 

Y.  449,  1  Seld.  Notes  144;  National  Equitable  L.  Assur.   Soc,    (Sup.   Sp. 

Park  Bank  v.  German-Amekcan  Mut.  l'  I'f.l  "   ^'''^-   ff.  f^     116  N 

Warehousing,    etc.,    Co..    (1889)     110       l;,^' ^ct.    r7  ^,Ilr^7    J""^,,- 
■NT    V    001    Sc  aj.  1     -r,        n^tf'  r.r,  ^,        ^•'    (Clian.  Ct.   1844)    1   Sandf.  Ch. 

^'  \J  \f\              XX?-  ^^'  ^^  ^-  280;  Furniss  v.  Gilchrist,  (Super.  Ct. 

E.    567;     Martin    v.    Niagara    Falls  1347)     3    Super.    Ct.    53.     See    also 

Paper   Mfg.    Co.,    (1890)    122   N.   Y.  Curtis  v.  Leavitt,   (1857)   15  N.  Y.  9, 

165,  175,  33  State  Rep.  378,  25  N.  E.  62. 
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ence  on  the  degree  of  necessity  which  connects  it  with  the  power 
in  chief.  Such  a  doctrine  would  impose  upon  courts  a  never  end- 
ing difficulty,  for  the  inquiry  would  always  be  whether  the  chosen 
instrumentality  is  the  very  best  that  could  be  selected ;  and  if  not 
the  very  best,  however  minute  the  difference  may  be,  then  the 
inevitable  decision  must  follow  that  the  choice  was  fatally  bad, 
although  strictly  adapted  to  the  end  in  view  and  made  in  the 
utmost  good  faith. ' '  '^  The  power  to  enter  into  a  partnership  is 
not  considered  as  incidental  to  the  general  powers  of  a  business 
corporation." 

§  752.  Contracts  of  Guaranty,  Suretyship  and  the  Like  Gen- 
erally.—  As  a  general  rule  an  ordinary  business  corporation  has  no 
power  to  bind  itself  as  a  guarantor  or  surety  for  another  unless 
such  act  is  in  aid  of  or  in  furtherance  of  some  legitimate  purpose 
of  its  incorporation."  Nor  has  it  power  to  assume  payment  of  an 
indebtedness  of  a  third  person  for  a  consideration  moving  solely 
to  the  latter.''  A  business  corporation  maj',  however,  become  a 
surety  for  another  for  the  purpose  of  protecting  its  own  interest 
and  where,  otherwise,  its  property  rights  or  interests  might  be 
adversely  affected.'"  Thus  where  the  defendant  brewing  company 
had  contracted  with  the  A  brewing  company  for  the  latter 's  entire 
output,  which  the  former  used  in  supplying  its  customers,  and  the 
A  company  was  unable  to  continue  the  manufacture  of  beer  with- 
out financial  aid,  the  special  interest  of  the  defendant  company 
was  held  to  be  such  as  to  empower  it  to  become  surety  for  an 
antecedent  debt  of  the  A  company  and  thus  enable  the  latter  to 
continue  its  business.*"  In  this  connection  Earl  J.,  says:  "A  cor- 
poration dealing  in  manufactured  goods  and  needing  them  for  sale 
may,  as  a  proper  incident  to  its  business,  extend  financial  aid  to 
a  manufacturer  by  advancing  him  money  to  enable  him  to  furnish 
the  goods.    This  aid  may  be  extended  by  a  loan  of  its  own  money, 

75.  Curtis  v.  Leavitt,  (1857)  15  78.  Morris  v.  Ernest  Wiener  Co,, 
N.  Y.  9,  64.                                                    (Sup.   App.    T.    1909)    65   Misc.    18, 

76.  People  v.  North   River   Sugar       119  N.  Y.  S.   163. 

Refining  Co.,   (1890)    121  N.  Y.  582,  79.  Heas  v.  Sloane,   (Sup.  1901)  66 

31  State  Rep.  781,  24  N.  E.  834,  25  App.    Div.    522,    73    N.    Y.    S.    313, 

Abb.   N.   Cas.    1,    18   Oiv.    Pro.    406;  aflSrmed  on  opinion  below  173  N.  \. 

New  York,  etc.,  Canal  Co.  v.    Fulton  616,  66  N.  E.   1110;   Bacon  v.  Mon- 

Bank,  (Sup.  1831)  7  Wend.  412.  tauk  Brewing  Co.,    (Sup.   1909)    130 

77.  This  rule  is  most  frequently  App.  Div.  737,  742,  115  N.  Y.  S. 
applied  where   the    power   of   a  cor-  617. 

poration  to  become  an  accommodation  80.  Bacon  v.  Montauk  Brewing  Co., 

maker    or    indorser    of     commercial  (Sup.   1909   130  App.  Div.   737,   115 

paper  is  called  in  question.     See  the  N.  Y.  S.  617. 
following  section. 
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or  it  may  take  his  notes  and  by  its  credit  raise  money  thereon,  and 
advance  such  money,  looking  for  reimbursement  out  of  the  goods  to 
be  manufactured  and  delivered  to  it. "  *^  It  has  likewise  been  held 
that  a  corporation  organized  for  the  manufacture  and  sale  of  car- 
pets and  furniture,  which  sells  to  a  firm  engaged  in  operating  a 
hotel  a  large  amount  of  goods  on  the  agreement  of  the  purchasers, 
who  had  no  resources  except  the  profits  of  the  hotel,  to  pay  a  cer- 
tain sum  to  the  corporation  monthly,  has  power  to  agree  to  save 
harmless  a  person  who,  in  reliance  on  said  agreement,  indorses  a 
note,  made  by  the  proprietors  of  the  hotel  in  the  course  of  the  hotel 
business,  for  their  accommodation.  "A  manufacturing  corpora- 
tion," says  Ingraham,  J.,  "  engaged  in  the  manufacture  of  goods 
on  credit,  has,  as  an  incident  to  that  business,  a  power  to  take 
such  measures  as  are  reasonably  proper  to  protect  its  debtors  so 
as  to  enable  it  to  realize  the  amount  of  their  indebtedness. "  *^  It 
has  also  been  held  in  quite  a  number  of  cases  that  a  brewing  com- 
pany has  incidental  authority  to  become  surety  for  the  rent  of 
premises  leased  to  one  of  its  customers  engaged  in  the  sale  of  its 
beer.**  In  disposing  of  the  money  obligations  of  third  persons  held 
by  a  corporation,  it  may  guarantee  their  payment.**  It  also  seems 
that  a  corporation  lawfully  holding  the  stock  of  another  corpora- 
tion may  on  the  sale  and  transfer  of  such  stock  guarantee  the  pay- 
ment of  dividends  thereon.*^ 

§  753.  Accommodation  Paper.—.  Ordinarily,  a  general  business 
corporation  has  no  power  to  bind  itself  as  an  accommodation  maker 
or  indorser.*^  "  It  is  well  settled,"  says  FoUett,  J.,  "  that  such  a 
power  is  not  incidental  to  the  powers  expressly  conferred  on  cor- 
porations organized  under  statutes  authorizing  the  formation  of 
corporations  for  banking,  insuring,  manufacturing  and  like  busi- 

81.  Holmes  v.  Willard,  (1890)  125  (Sup.  G.  T.  1891)  38  State  Rep  602 
N.  Y.  75,   81,  34  State  Rep.  455,  25       15  N.  Y.  S.  57. 

N.  E.  1083.  84.  Arnot  v.  Erie  R.  Co.,   (Sup.  G. 

82.  Hess  V.  Sloane,  (Sup.  1901)  66  T.  1875)  5  Hun  608,  affirmed  67  N. 
App.    Div.    522,    73    N.    Y.    S.    313,       Y.  315. 

affirmed  in  opinion  below  173  N.  Y.  85.  Mason  v.   Standard  Bistilling, 

616,  66  N.  E.  1110.  etc.,   Co.,    (Sup.   1903)    85  App.  Div. 

83.  Holm  V.  Clans  Lipsius  Brew-  520,  13  N.  Y.  Annot.  Cas.  264  83 
ing  Co.,    (Sup.   1897)    21   App.   Div.  N.  Y.  S.  343. 

204,  47  N.  Y.  S.  518;  Koehler  v.  86.  Genesee  Bank  v.  Patchin  Bank, 
Reinheimer,  (Sup.  1898)  26  App.  (1855)  13  N.  Y.  309;  National  Park 
Div.  1,  49  N.  Y.  S.  755;  Puld  v.  Burr  Bank  v.  German-American  Mut.  Ware- 
Brewing  Co.,  (Com.  PI.  G.  T.  1892)  housing,  etc.,  Co.,  (1889)  116  N.  Y.  281, 
45  State  Rep.  649,  18  N.  Y.  S.  456.  26  State  Rep.  675,  22  N.  E.  567;  Jaco- 
See  also  Hall  v.  Oeks,  (Sup.  1898)  bus  v.  Jamestown  Mantel  Co.,  (1914) 
34  App.  Div.  103,  54  N.  Y.  S.  4.  211  N.  Y.  154,  160,  105  N.  E.  210; 
Put  see  Filon  v.  Miller  Brewing  Co.,  National  Bank  v.  H.  P.  Snyder  Mfg. 
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ness  corporations. ' '  ^'  And  the  provision  of  tke  N^otiable  Instru- 
ments Law  (Neg.  Inst.  Law,  §  41;  37  McKinney's  Cons.  Laws, 
p.  39),  that  the  indorsement  of  negotiable  paper  by  a  corporation 
is  sufficient  to  pass  the  title,  notwithstanding  from  want  of  capacity 
it  may  incur  no  liability  thereon,  is  not  intended  to  confer  on  gen- 
eral business  corporations  the  power  to  become  accommodation 
indorsers.**  It  has  been  said,  however,  that  there  is  nothing  malum 
in  se  or  malum  prohibitum  in  the  loaning  of  its  credit  by  a  cor- 
poration, and  that  where  accommodation  paper  has  been  executed 
in  its  name  by  its  president  and  the  transaction  has  been  ratified 
by  its  stockholders,  and  no  other  rights  intervene,  the  corporation 
may  be  held  liable.'^  Since  a  corporation  has  power  to  become  a 
party  to  commercial  paper  for  legitimate  purposes,'"  it  is  bound, 
notwithstanding  its  want  of  power,  to  make  or  indorse  paper  for 
the  accommodation  of  another,  in  respect  to  a  bona  fide  holder 
who  discounts  the  note  before  maturity  on  the  faith  of  its  beiag 
business  paper.'^  Where  it  is  conceded  or  shown  that  the  corpora- 
tion was  an  accommodation  maker  or  indorser,  it  then  becomes 
incumbent  on  a  holder,  to  enable  him  to  hold  the  corporation  liable, 
to  show  that  he  is  a  bona  fide  holder.'^ 

§  754.  Status  of  Ultra  Vires  Contracts. —  If  a  corporation  enters 
into  a  contract  not  sanctioned  by  its  express  or  incidental  powers, 

Co.,    (Sup.   1905)    107   App.  Div.  95,  88.  Oppenheim     v.     Simon     Reigel 

94  N.   Y.   S.  982;    National   Bank  v.  Oigar   Co.,    (Sup.   App.   T.   1904)    90 

H.  P.  Snyder  Mfg.  Co.,    (Sup.  1907)  N.  Y.  S.  355. 

117  App.  Div.  370,  102  N.  Y.  S.  478;  89.  Martin  v.  Niagara  Falls  Paper 

Bacon  v.  Montauk  Brewing  Co.,  (Sup.  jygg   q^^   (1890)    122  N.  Y.  165,  172, 

1909)    130   App.    Div.   737,    742,    115  33  g^.^^^  ^^^    3^3^  25  N.  E.  303. 

N.  Y.  S.  617;   Central  Bank  v.  Em-  g^    g^^  ^^p^^^  ^^^^.^^  ^5^ 

pire  Stone  Dressing  Co      (Sup.  6.  r.  91.  Mechanics     Banking    Ass'n    v. 

1857)     26    Barb.    23;    Fox   v.    Kural  ^^    ^^^^^    ^^^^    White    Lead    Co., 

Home    Co.      (Sup     ^    T.    1895)     90  3           ^             National  Park 

Hun  365,   70  State   Rep.   558,   35  N.  ^^^^>         ^^^^^     American     Mut. 

Y.  S.  896,  affirmed  on  opmion  below  ^^^^j^^^^-         ^^       go.,    (1889)     116 

157  N.  Y.  684,  51  K  E.     090;  A.  D.  ^    ^    ^Sl,  292,  26   Stkte  Rep.   675, 

Farmer     et^,Type-Foundmg    Co.   v.  ^^   ^     ^     g^^,    ^^^^.^   ^_    ^.^^^^^ 

Humboldt  Pub.  Co.,    (City^t^  t-   i-  j,^iig  p       J  Mfg.  Co.,    (1890)    122  N. 

1899)  27  Misc.  314,  57  N.  Y.  S.  821;  ^            1^^  ^^J^  ^^^  ^3^^^  ^^  ^_  j,_ 

Carlaftes    v.    Goldmeyer    Co       (Sup.  ^^        j^^^^^^   ^     Jamestown   Mantel 

App.  1911)  72  Misc.  75    129  N.  Y.  S  ^^  '  ^^^^^^  ^^^  ^    Y.  154,  160,  105 

396;     Oppenheim    v.     Simon     Reigel  j^     ^    glO.     See   also   Farmers'   etc.. 

Cigar   Co.,    (Sup.   App.    T.    1904)    90  Bank  v.  Butchers',  etc..  Bank,  (1857) 

N.   Y.    S.    355;    WaHig  v^  Standard  ^^        Y.  623,  28  N.  Y. 

Pump  Mfg.  Co.,  (City  Ct.  G.  T.  1889 ,  ^^  ^^^'  ^^    ^ 

'\f  Nat£l ?a;k'Bt  Jv.'g  rman  92-  National  Bank  v.  H.  P.  Snyder 

A^Iritn    Mut     Warehousing,    etc.,  Mfg.  Co.,   (Sup.  1907)   117  App.  Div. 

Co.,    (1889)    116  N.  Y.  281,  292,  26  370,  102  N.  Y  S.  478. 
State  Rep.  675,  22  N.  B.  567. 
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the  contract  is  said  to  be  ultra  vires,  and  as  a  general  rule  it  is 
not  binding  on  the  corporation  and  cannot  be  enforced  against  it 
if  wholly  executory.'*  Still  it  is  held  that  the  defense  of  ultra  vires 
should  be  specially  pleaded,  otherwise  it  is  not  available  to  the 
corporation.'*  As  said  by  Rumsey,  J. :  "  When  it  is  claimed  that 
a  contract  entered  into  by  a  corporation  is  beyond  its  powers  to 
make,  because  it  is  outside  of  the  purposes  for  which  it  was  organ- 
ized, that  claim  is  an  affirmative  defense.  It  admits  that  the  cor- 
poration went  through  the  form  of  making  the  contract,  but  denies 
that  its  act  had  the  eifect  claimed  for  it  because  it  had  no  author- 
ity to  enter  into  it.  This  being  an  affirmative  defense  it  must  be 
pleaded. ' '  '^  And  a  fortiori  the  defense  that  the  contract  sought 
to  be  enforced  against  the  corporation  was  ultra  vires  cannot  be 
raised  for  the  first  time  on  appeal.'^  If  the  contract  has  been 
executed  and  the  corporation  has  received  benefits  thereunder,  the 
courts  do  not  permit  the  corporation  to  set  up  the  plea  of  ultra 
vires  and  thus  avoid  its  equitable  obligation  to  account  for  the 
benefits  received.  While  an  ultra  vires  act  of  a  corporation  is  in 
a  certain  sense  in  violation  of  and  prohibited  by  law,  it  is  not  an 
"  illegal  "  contract  within  the  general  rule  that  a  court  will  not 
lend  its  aid  to  the  direct  or  indirect  enforcement  of  illegal  con- 
tracts.'^ And  as  a  general  rule,  where  a  contract  has  been  executed 
by  the  corporation  the  other  party,  after  having  received  the  bene- 
fits therefrom,  will  not  be  permitted  to  escape  liability  on  the 
ground  that  the  contract  was  ultra  vires  on  the  part  of  the 
corporation.'* 

93.  Jemison  v.  Citizens'  Sav.  Bank,  Co.,  (Sup.  1901)  62  App.  Div.  501, 
(1890)   122  N.  Y.  135,  33  State  Rep.       502,  71  N.  Y.  S.  95. 

335,  25  N.  E.  204;  Morris  v.  Ernest  96.  Palmer  v.   Cypress   Hill   Ceme- 

Wiener  Co.,    (Sup.  App.  T.  1909)    65  tery,   (1890)    122  N.  Y.  429,  34  State 

Misc.  18,  119  N.  Y.  S.   163.  Rep.  30,  25  N.  E.  983. 

94.  Keating  v.  American  Brewing  97.  Bath  Gaslight  Co.  v.  ClafFy, 
Co.,  (Sup.  1901)  62  App.  Div.  501,  (1896)  151  N.  Y.  24,  45  N.  E.  390. 
71  N.  Y.  S.  95;  Hess  v.  Sloane,  (Sup;  See  supra,  section  425. 

1901)    66  App.  Div.  522,  73  N.  Y.  S.  98.  Whitney  Arms   Co.  v.   Barlow, 

313,  affirmed  173  N.  Y.  616  mem.,  66  (1875)    63  N.  Y.  62;   Rider  L.  Raft 

N.  E.   1110;   Karsch  v.  Pettier,  etc.,  Co.  v.  Roach,    (1884)    97  N.  Y.  378; 

Mfg.,  etc.,  Co.,    (Sup.  1903).  82  App.  Diamond      Match      Co.      v.      Roebei, 

Div.  230,  ,81  N.  Y.  S.  782;   Bacon  v.  (1887)    106  N.  Y.  473,  11  State  Rep. 

Montauli   Brewing   Co.,    (Sup.    1909)  47,   13  N.   E.   419;   Bowers  v.  Ocean 

130  App.  Div.  737,  115  N.  Y.  S.  617;  Ace,    etc.,    Corp.,     (Sup.    1906)     110 

Griesa  v.  Massachusetts   Ben.   Ass'n,  App.    Div.    691,    97    N.    Y.    S.    485, 

(Sup.  G.  T.  1891)    39  State  Rep.  1,  affirmed  187  N.  Y.  561  mem.,  80  N.  Ki 

15  N.  Y.   S.   71,  affirmed  on  opinion  1105;  Tonawanda  Valley,  etc.,  R.  Co. 

below  133  N.  Y.  619,  30  N.  E.  1146.  v.  New  York,  etc.,  R.  Co.   (Sup.  G.  T. 

95.  Keating  v.   American   Brewing  1886)   42  Hun  496,  4  State  Rep.  744. 
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Introductory 

§  755.  General  Rule. —  As  a  general  rule  a  contract  can  be 
enforced  only  by  or  against  the  parties  thereto  or  their  privies, 
and  confers  no  right  of  action  on  or  against  strangers.^  "A  mere 
stranger  cannot  intervene  and  claim  by  action  the  benefit  of  a  eon- 
tract  between  others."^  Thus  where  a  note  is  executed  by  an 
agent  there  is  said  to  be  an  implied  warranty  on  his  part  to  the 
payee  as  to  his  authority  to  act  for  his  alleged  principal ;  the  right 
of  action  for  a  breach  of  this  warranty  does  not,  however,  pass 
with  a  transfer  of  the  note  unless  the  claim  arising  out  of  the  war- 
ranty is  also  assigned.^ 

It  is  presumed  that  the  parties  to  a  contract  intend  to  bind  not 
only  themselves  but  also  their  personal  representatives,  and  the 

1.  Fitch  V.  Dederick,  (1867)   37  N.  53  State  Rep.  661,  24  N.  Y.  S.  916; 

Y.  225,  4  Trans.  App.  192;  Myers  v.  Hughes    v.     Smith,     (Sup.    App.    T. 

Cronk,  (1889)  113  N.Y.  608,  24  State  1900)     31    Misc.    269,    63    N.    Y.    S. 

Rep.  506,  21  N.  E.  984,  affirming  10  1042;      Capobianco     v.      Thielmann, 

State  Rep.   125;   Lorillard  v.    Clyde,  (Sup.   App.   T.    1900)    31   Misc.   751, 

(1890)    122  N.  Y.  498,  561,  34  State  64    N.    Y.    S.    43;    Jamrulowsky    v. 

Rep.  224,  25  N.  E.  917;  Case  V.  Case,  Susskind,     (Sup.    App.    T.    1907)    53 

(1911)  203  N.  Y.  263,  96  N.  E.  440;  Misc.   603,   103  N.  Y.  S.  763;   In  re 

Erdman  v.   Upham,    (Sup.   1902)    70  Bishop     (Surr.    Ct.    1915)     89    Misc. 

App.    Div.    315,    75    N.    Y.    S.    241;  355,  361,  151  N.  Y.  S.  768,  14  Mills 

Hamann  v.  Leahy,    (Sup.   1910)    140  41;    Shubert  Theatrical  Co.  v.   Zieg- 

App.   Div.   153,    124   N.   Y.   S.   1018;  feld,   (Sup.  App.  T.  1908)    109  N.  Y. 

Renault    Freres    Selling    Branch    v.  S.    46;    Brown   v.    Morgan,     (Super. 

Sewall,    (Sup.    1912)    152   App.   Div.  Ct.   G.   T.   1858)    15  Super.  Ct.  485; 

23,  136  N.  Y.  S.  800;   Shear  v.  Mai-  Randall    v.     Reynolds,     (Super.    Ct. 

lory,     (Sup.    1816)     13    Johns.    496;  1885)    52   Super.   Ct.   145. 

Dickey  v.  Dickey,    (Sup.  G.  T.  1863)  2.  Vrooman  v.   Turner,    (1877)    69 

39    Barb.    386;    Hutton    v.    Gordon,  N.  Y.  280,  284  per  Allen,  J. 

(County   Ct.   1893)    2  Misc.   267,   23  3.  Miller  v.  Reynolds,    (Sup.  G.  T. 

N.    Y.     S.     770;     Jeans    v.     Bolton,  1895)  92  Hun  400,  71  State  Rep.  574, 

(Super.  Ct.  G.  T.  1893)  4  Misc.  609,  36  N.  Y,  S,  660. 
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latter  need  not  be  specially  named  to  be  bound  by  the  contract.* 
And  this  is  particularly  true  where  the  contract  cannot  be  per- 
formed until  the  death  of  the  promisor,  as  in  case'  of  a  contract  to 
make  a  will.^  Also  in  case  of  a  lease  it  has  been  established  from 
an  early  date  that  the  personal  representatives  of  the  lessee  are 
liable  on  his  covenant  to  pay  rent,  even  though  the  leasehold  estate 
has  passed  into  the  hands  of  third  persons,^  and  this  was  held  true 
in  an  early  case  though  the  covenant  to  pay  rent  was  on  an  estate 
in  fee  which  on  the  death  of  the  lessee  passed  to  his  heirsJ  It  is, 
of  course,  competent  for  the  parties  to  a^ree  that  the  contract  shall 
not  survive  against  their  representatives,  and  that  all  obligation 
under  it  shall  terminate  on  their  death.^  So  a  contract  may  be 
of  such  a  nature  as  to  admit  only  of  a  personal  performance  or  as 
to  imply  that  it  is  to  be  operative  only  during  the  continuance 
of  personal  relations,  although  not  so  expressed  in  terms,  and  will 
be  dissolved  by  death  or  other  disability  which  renders  perform- 
ance, according  to  the  intention,  impossible.  Contracts  for  the 
rendition  of  personal  or  professional  services  are  of  this  character 
and  they  terminate  with  the  death  or  disability  of  the  employee.' 
§  756.  Exceptions  to  Rule  Generally. —  The  general  rule  that 
a  contract  is  enforceable  only  by  or  against  the  parties  is  subject 
to  an  exception  in  case  of  simple  contracts  entered  into  with  the 
agent  of  an  undisclosed  principal,  and  on  the  general  principles 
of  agency  an  action  is  maintainable  on  such  a  contract  by  or  against 
the  undisclosed  principal,^"  though  it  is  otherwise  as  to  contracts 
under  seal."    Likewise,  under  principles  governing  the  conveyance 

4.  Stillman  V.  Northrup,  (1888)  109  9.  Kernoehan    v.    Murray,     (1888) 

N.  Y.  473,  16  State  Rep.  417,   17  N.  Ill  N.  Y.  306,  308,  19  State  Rep.  491, 

E       379;      Kernoehan     v.      Murray,  18  N.  E.  868.     See  infra,  section  890. 

(1888)   ill  N.  Y.  306,  19  State  Rep.  10.  Briggs  v.  Partridge,   (1876)   84 

491    18  N    B.  868,  reversing  4  State  N.    Y.    357,    362;     NiooU    v.    Burke, 

Rep      489-     Williams     v.     Williams,  (1870)     78    N.    Y.    580,    8    Abb.    N. 

(Sup.  G.  T.  1890)   35  State  Rep.  199,  Gas.  213,  modifying  on  otlier  grounds 

12  N   Y   S   599  '^^    Super.    Ct.    75;     Case    v.    Case, 

5   Williams  v.  Williams,    (Sup.  G.  (1911)   203  N.  Y.  263,  265,  96  N.  E. 

T    1890)  35  State  Rep.  199,  12  N.  Y.  440;  Union  India  Rubber  Co.  v.  Tom- 

S   599,  reversing  25  Abb.  N.  Cas.  217,  linson,     (Com.    PI.    1852)     1    B.    D. 

33  State  Rep.  9,  11  N.  Y.  S.  753.  Smith  364.                              n«7«.   r^ 

6.  Van  Rensselaer  v.  Platner,  (Sup.  11.  Bnggs  v.  Partridge,   (1876)   64 

180O)   2  Johns.  Cas.  17.  N.  Y.  357;   Kiersted  v.  Orange,  etc., 

7    Van  Rensselaer  v.  Platner,  (Sup  R  Co.,  (1877)  69  N.  Y.  343,  55  How. 

iHfvn\   9   TnbTiH    Cas    17  Pr.   51;    Schaefer  v.  Henkel,    (1878; 

'TkLocMn    V     Murray,     (1888,  75  N.  Y.  378,  7  Abb.  N.  Ca.   1    57 

m    N    Y    306     308,    19    State   Rep.  How.   Pr.    97;    Henricus  v.   Englert, 

491,  18  N.  E.  868.  (1893)   137  N.  Y.  488,  51  State  Rep. 
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of  real  property,  certain  covenants  are  regarded  as  running  with 
the  land,  so  as  to  entitle  a  subsequent  grantee  by  reason  of  privity 
of  estate  to  enfoi-ce  them  in  an  action  at  law,^^  and  also  to  impose 
on  a  subsequent  grantee  the  burden  of  the  covenant.  A  special 
covenant  restricting  the  use  of  land,  though  not  of  such  a  character 
as  to  run  with  the  land  at  common  law,  is  regarded  in  equity  as 
imposing  a  quasi  servitude  on  the  land  and  enforceable  in  equity 
against  subsequent  purchasers  not  entitled  to  protection  as  bona 
fide  purchasers,^^  and  also  as  imposing  a  quasi  easement  for  the 
benefit  of  the  dominant  estate  so  as  to  entitle  a  purchaser  of  the 
latter  estate  to  its  benefit  and  the  right  to  enforce  the  restriction 
in  a  court  of  equity."  As  is  shown  later,  the  general  rule  prevails 
in  our  state  that  a  promise  made  for  the  benefit  of  a  stranger  to 
the  contract  and  also  to  the  consideration  may,  when  certain  rela- 
tions exist  between  the  promisee  and  such  third  person,  be  enforced 
by  the  latter.^^  A  person  may  insure  his  own  life  and  provide  that 
the  loss  be  paid  to  a  party  in  whom  he  has  no  interest,  and  the 
beneficiary  so  named  may  recover  on  the  policy.^'  As  said  by 
Earl,  J. :  "  Where  one  takes  out  a  policy  upon  his  own  life  as  an 
honest  and  bona  fide  transaction,  and  the  amount  insured  is  made 
payable  to  a  person  having  no  interest  in  the  life,  or  where  such 
a  policy  is  assigned  to  one  having  no  interest  in  the  life,  the  bene- 
ficiary in  the  one  case  and  the  assignee  in  the  other  may  hold  and 
enforce  the  policy  if  it  was  valid  in  its  inception,  and  the  policy 
was  not  procured  or  the  assignment  made  as  a  contrivance  to  cir- 
cumvent the  law  against  betting,  gaming  and  wagering  policies. ' ' " 
In  case  of  the  carriage  of  goods  by  common  carriers,  the  consignee 
is  permitted  to  maintain  an  action  for  breach  of  the  contract  of 

200,   33  N.   E.  550;    Saunier  v.  Bar-  (Sup.    1896)     10  App.    Div.    555,   42 

num,    (Sup.   1900)    47   App.  Div.  28,  N.  Y.  S.  335;  Hodge  v.  Sloan,  (1887) 

62   N.   Y.    S.   381;    Clowes  v.   Berck-  107   N.   Y.  244,    11    State  Rep.    770, 

manns,     (Sup.    1901)     58    App.    Div.  17  N.  E.  335,  27  Wkly.  Dig.  457. 
488,  69  N.  Y.   S.   340.  14.  Columbia     College     v.     Lynch, 

12.  Mygatt  v.  Coe,    (1895)    147  N.  (1877)    70   N.   Y.   440;    Lattimer  v. 
Y.  456,  70  State  Rep.   56,   42  N.   E.  Livermore,   (1878)   72  K.  Y.  174. 
17;  142  N.  Y.  78,  58  State  Rep.  408,  15.  See   infra,   section"  771   et'  seq. 
36   N.   E.    870;    124   N.  Y.   212,    35  16.  Olmsted  v.   Keyes,    (1881)    85 
State  Rep.  289,  26  N".  E.  611.  N.  Y.  593,  600;   Embler  v.  Hartford 

13.  Columbia     College     v.     Lynch,  Steam    Boiler    Inspection,    etc.,    Co., 
(1877)    70   ISr.   Y.   440;    Lattimer   v.  (Sup.  1896)   8  App.  Div.  186,  191,74 
Livermore,     (1878)     72    N.    Y.    174;  State  Rep.  884,  40  N.  Y.  S.  450. 
Bimson  v.   Bultman,    (Sup.    1896)    3  17.  Olmsted  v.   Keyes,    (1881)    85 
App.    Div.    198,    73    State    Rep.    703,  N.  Y.  593,  600. 

38  N.  Y.  S.  209;  Turner  v,  Howard, 
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carriage,  where  the  title  to  the  property  is  in  him,  though  he  may 
not  be  in  a  strict  sense  a  party  thereto ; "  if,  however,  the  entire 
title  or  interest  is  in  the  shipper  he  is  the  proper  party  to  sue  and 
an  action  cannot  be  maintained  by  the  consignee."  The  use  by  a 
party  to  a  contract  of  a  fictitious  name  does  not  of  course  prevent 
the  enforcement  of  the  contract  by  or  against  him.^" 

§  757.  Person  Siting  but  Not  Named  in  Contract. —  A  person 
signing  a  written  contract  may  be  held  liable  as  a  party  'thereto 
though  he  is  not  named  in  the  instrument  as  a  party,  as  one  who 
signs  and  delivers  a  written  instrument  containing  a  distinct 
promise  to  the  party  to  whom  it  is  delivered  must  be  presumed 
to  have  been  entitled  to  bind  himself  to  the  performance  of  the 
promise.^^  And  this  is  considered  to  be  an  application  of  the  rule 
which  requires  effect  to  be  given  to  all  parts  of  a  written  instru- 
ment, where  that  is  possible.^^  This  rule  is  usually  applied  in  cases 
where  the  contract  contains  promises  only  in  favor  of  the  party 
to  whom  it  is  delivered,  but  there  is  no  good  reason  why  it  should 
not  be  equally  applicable  to  a  contract  containing  mutual  stipu- 
lations between  the  parties  named  in  the  agreement,  where  the 
doubt  or  ambiguity  on  the  face  of  the  instrument  as  to  the  capacity 
in  which  the  third  signer  intended  to  bind  himself  may  be  resolved 
by  the  aid  of  explanatory  parol  evidence,  and  it  has  been  so  held.^^ 

18.  Krulder  v.  Elliaon,  (1871)  47  Super.  Ct.  26,  30  State  Rep.  794,  9 
N.  Y.  36;  Taplin  v.  Packard,  (Sup.  N.  Y.  S.  425;  Anderson  v.  Walsh, 
G.  T.  1850)  8  Barb.  220;  Dows  v.  (1907)  189  N.  Y.  159,  81  N.  E.  764, 
Cobb,  (Sup.  G.  T.  1851)  12  Barb.  310,  reversing  114  App.  Div.  902  mem.,  100 
10  N.  Y.  Leg.  Obs.  161;  Dows  v.  N.  Y.  S.  1104.  See  also  Hauaer  v. 
Greene,  (Sup.  G.  T.  1852)  16  Barb.  Falk,  Sup.  App.  T.  1912)  133  N.  Y. 
72;    Adams   v.    Bissell,    (Sup.    G.   T.  S.  438. 

1858)    28   Barb.   382;    Levy  v.   Weir,  21.  Esselstyn   v.   McDonald,    (Sup. 

(Sup.   App.   T.    1902)    38   Misc.    361,  1904)    98    App.   Div.    197,   90  N.   Y. 

77  N.   Y.   S.   917.     See  also  Niles  v.  S.  518;  Ex  p.  Fulton,   (Sup.  1827)   7 

Culver,    (Sup.    G.   T.   1850)    8   Barb.  Cow.     484;     Parks     v.     Brinkerhoff, 

205.  (Sup.    1842)    2   Hill    663;    Clark   v. 

19.  Sweet  V.  Barney,  (1861)  23  N.Y,  Rawson,  (Sup.  1846)  2  Denio  135; 
335;  Gurwitz  v.  Weir,  (Sup.  190.8)  Perkins  v.  Goodman,  (Sup.  G.  T. 
127  App.  Div.  352,  111  N.  Y.  S.  557;  1855)  21  Barb.  ^18.  See  also  Thomas 
Loekwood  v.  Smith,  (Sup.  Tr.  T.  v.  Gumaer,  (Sup.  1831)  7  Wend.  43. 
1913)  81  Misc.  334,  143  N.  Y.  S.  480 ;  22.  Esselstyn  v.  McDonald,  (Sup. 
Conroy  v.  Barrett,  (Sup.  App.  T.  1904)  98  App.  Div.  197,  90  N.  Y.  S. 
1916)  95  Misc.  247,  158  N.  Y.  S.  549.  518.     See  infra,  section  808. 

20.  Goodsell  v.  Western  Union  Tel.  23.  Esselstyn  v.  McDonald,  (Sup. 
Co.,  (1892)  130  N.  Y.  430,  42  State  1904)  98  App.  Div.  197,  90  N.  Y.  S. 
Rep.  517,  29  N.  E.  969,  affirming  58  518. 
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Assignees 

§  758.  'In  General. —  At  common  law  a  chose  in  action,  other 
than  commercial  paper  governed  by  the  law  merchant,  is  not 
assignable  so  as  to  enable  the  assignee  to  sue  in  his  own  name.  In 
equity,  however,  the  assignee  is  permitted  to  sue  in  the  name  of 
the  assignor  for  his  own  use,  and  under  the  Code  provision  ( Code 
Civ  Proc.  §  449)  requiring  all  actions  to  be  brought  in  the  name 
of  the  real  party  in  interest,  an  assignee  of  an  assignable  chose  in 
action  may  sue  thereon  in  his  own  name. 

And  under  another  section  (Code  Civ.  Proc.  §  1909)  it  is  ex- 
pressly provided  that  "where  a  claim  or  demand  can  be  trans- 
ferred, the  transfer  thereof  passes  an  interest,  Avhich  the  transferee 
may  enforce  by  an  action  or  special  proceeding,  or  interpose  as  a 
defense  or  counterclaim,  in  his  own  name,  as  the  transferor  might 
have  done;  subject  to  any  defense  or  counterclaim  existing  against 
the  transferor,  before  notice  of  the  transfer,  or  against  the  trans- 
feree. But  this  section  does  not  apply  where  the  rights  or  liabili- 
ties of  a  party  to  a  claim  or  demand  which  is  transferred  are  regu- 
lated by  a  special  provision  of  law,  nor  does  it  vary  the  rights 
or  liabilities  of  a  party  to  a  negotiable  instrument  which  is 
transferred. ' ' 

As  regards  claims  or  demands  which  may  be  assigned  or  trans- 
ferred it  is  provided  (Code  Civ.  Proc.  §  1910)  as  follows: 

"Any  claim  or  demand  can  be  transferred,  except  in  one  of  the 
following  cases: 

"  1.  Where  it  is  to  recover  damages  for  a  personal  injury,  or  for 
a  breach  of  promise  to  marry. 

' '  2.  Where  it  is  founded  upon  a  grant,  which  is  made  void  by  a 
statute  of  the  state ;  or  upon  a  claim  to  or  interest  in  real  property, 
a  grant  of  which,  by  the  transferor,  would  be  void  by  such  a  statute. 

' '  3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a  statute 
of  the  state,  or  of  the  United  States,  or  would  contravene  public 
policy. ' ' 

Therefore  a  contract  obligation  for  the  payment  of  money,  though 
non-negotiable  in  form,  may  be  assigned  so  as  to  transfer  to  the 
assignee  the  right  to  sue  thereon  in  his  own  name.^*  And  a 
fortiori  where  a  promise  is  made  to  a  party  for  the  benefit  of  a 
third  person,  its  assignment  to  such  third  person  will  enable 

24.  Eastern  Plank  Road  Co.  v.  Vaughan,  (1856)  14  N,  Y.  546  affirmine 
20  Barb.  155,  ^ 
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him  to  enforce  it  in  his  name,  without  regard  to  any  considera- 
tion for  the  assignment  other  than  the  equitable  right  of  the 
assignee  and  the  moral  obligation  of  the  assignor  to  make  it ;  ^^ 
but  where  he  sues  as  assignee  of  the  promisee  he  can  recover  only 
what  is  justly  owing  by  the  promisor  to  the  promisee  after 
deducting  all  sums  allowable  as  against  the  promisee.^  "Where 
as  ancillary  to  the  sale  of  a  business  the  vendor  agrees  not  to 
re-engage  in  a  similar  business  in  competition  with  the  buyer, 
this  creates  a  valuable  right  in  connection  with  the  business,  and 
on  a  resale  of  the  business  by  the  purchaser  he  may  assign  the 
right  so  as  to  enable  the  assignee  to  enforce  the  restriction.^' 

§  759.  Executory  Contract  Personal  in  Its  Nature  Generally. — 
Executory  contracts  of  a  personal  nature  are  not  assignable  so  as 
to  confer  a  right  on  the  assignee  to  compel  the  other  party  to  the 
contract  to  accept  performance  by  him  as  a  compliance  with  the 
contract,^^  or  confer  on  the  assignee  any  right  to  compel  the  other 
party  to  render  performance  to  him.^'  "  Every  one,"  says  Mr. 
Justice  Gray,  ' '  has  a  right  to  select  and  determine  with  whom  he 
will  contract,  and  cannot  have  another  person  thrust  upon  him 
without  his  consent.  In  the  familiar  phrase  of  Lord  Denman, 
'  You  have  the  right  to  the  benefit  you  anticipate  from  the  char- 
acter, credit  and  substance  of  the  party  with  whom  you  con- 
tract.' "  ^^    A  contract  with  a  corporation  may  be  personal  in  its 

25.  Eastern  Plank  R.  Co.  v.  Folding  Box,  etc.,  Co.,  (Sup.  1916) 
Vaughan,  (1856)  U  N.  Y.  546,  175  App.  Div.  606,  162  N.  Y.  S.  814, 
aflBrming  20  Barb.  155.  See  also  reversing  95  Misc.  235,  158  N.  Y.  S. 
Claflin  V.  Ostrom,  (1874)  54  N.  Y.  845,  wMch  reversed  91  Misc.  405,  155 
581.  N.  Y.  S.  367;  Brooklyn  Crosstown  R. 

26.  Merrill  v.  Green,  (Sup.  G.  T.  Co.  v.  Brooklyn  City  R.  Co.,  (Sup. 
1873)  66  Barb.  582,  affirmed  on  other  G.  T.  1889)  51  Hun  600,  22  State 
grounds  55  N.  Y.  270.  Rep.  56,  3  N.  Y.  S.  901. 

27.  See  supra,  section  562.  29.  Goldschmidt  v.  Diamond  State 

28.  Devlin  v.  New  York,  (1875)  Fibre  Co.,  (Sup.  1919)  186  App.  Div. 
63  N.  Y.  8,  11,  50  How.  Pr.  1;  New  688,  174  N.  Y.  S.  800;  Hayes  v. 
York  Bank  Note  Co.  V.  Hamilton  Bank  Willio,  (Com.  PI.  1872)  4  Daly  259, 
Note  Engraving,  etc.,  Co.,  (1905)  reversing  11  Abb.  Pr.  N.  S.  167. 
180  N.  Y.  280,  73'  N.  E.  48;  Paige  30.  Arkansas  Valley  Smelting  Co. 
V.  Fau're,  (1920)  229  N.  Y.  114,  127  v.  Belden  Min.  Co.,  (1888)  127  U.  S. 
N.  E.  898;  New  York  Phonograph  379,  387,  8  S.  Ct.  1308,  32  U.  S.  (L. 
Co.  V.  Davega,  (Sup.  1908)  127  App.  ed.)  246.  See  also  Rosenthal  Paper 
Div  222,  111  N.  Y.  S.  363;  Daly  v.  Co.  v.  National  Folding  Box,  etc., 
Stetson, '(Super.  Ct.  1887)  54  Super.  Co.,  175  App.  Div.  606,  613,  162  N. 
Ct.  202,  211,  10  State  Rep.  453.  See  Y.  S.  814  (quoting  with  approval 
also  Arkansas  Valley  Smelting  Co.  v.  the  first  part  of  the  above  state- 
Belden  Min.  Co.,  (1888)  127  U.  S.  ment)  ;  Goldschmidt  v.  Diamond 
379  8  S.  Ct  1308,  32  U.  S.  (L.  ed.)  State  Fibre  Co.,  (Sup.  1919)  186 
246'-  Rosenthal  Paper  Co.  v.  National  App.  Div.  688,  693,  174  N.  Y.  S.  800. 
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nature  with  respect  to  the  services  to  be  rendered  by  the  corpora- 
tion so  as  to  preclude  an  assignment  by  the  latter  to  another  cor- 
poration with  the  right  to  compel  the  other  party  to  accept  per- 
formance by  the  assignee  in  lieu  of  performance  by  the  assignor ;  ^ 
and  the  fact  that  the  assignee,  if  a  new  and  distinct  corporation, 
was  organized  merely  to  take  over  the  business  and  property  rights 
of  the  assignor  is  immaterial.^^  Thus  where  a  contract  with  a  cor- 
poration involved  the  collection  of  moneys  by  the  corporation  for 
the  other  party,  CuUen,  C.  J.,  said:  "It  is  true  that  in  dealing 
with  corporations  a  party  cannot  rely  on  what  may  be  termed 
the  human  equation  in  the  company;  the  personnel  of  the  stock- 
holders and  officers  of  the  company  may  entirely  change.  But 
though  there  is  no  personal  or  human  equation  in  the  manage- 
ment of  a  corporation  there  is  a  legal  equation  which  may  be  of  the 
utmost  importance  to  parties  contracting  with  it.  In  dealing  with 
natural  persons  in  matters  of  trust  and  confidence  personal  character 
is,  or  may  be,  a  dominant  factor.  In  similar  transactions  with  a 
corporation,  a  substitute  for  personal  character  is  the  charter  rights 
of  the  corporation,  the  limits  placed  on  its  power,  especially  to 
incur  debt,  the  statutory  liability  of  its  officers  and  stockholders. 
These  are  matters  of  great  importance  when,  as  at  present,  many 
states  and  territories  seem  to  have  entered  into  the  keenest  com- 
petition in  granting  charters,  each  seeking  to  outbid  the  other  by 
offering  to  directors  and  stockholders  the  greatest  immunity  from 
liability  at  the  lowest  cash  price.  The  defendant,  the  Kidder  Com- 
pany, could  not  be  obliged  to  intrust  its  money,  collected  on  the 
sale  of  the  presses,  to  the  responsibility  of  an  entirely  different 
corporation  from  that  with  which  it  had  contracted,  and  we  hold 
that  the  contract  could  not  be  assigned  to  the  plaintiff  without 
the  assent  of  the  other  party  to  it."^'  A  contract  between  an 
inventor  and  another  involving  the  rendition  of  services  in  the 
exploitation  of  the  patent  by  the  latter  is  so  personal  in  its  nature 
that  it  cannot  be  assigned  by  such  person  so  as  to  confer  on  him 
any  right  to  require  the  inventor  to  accept  his  services  in  the 

31.  New  York  Bank  Note  Co.  v.  App.  Div.  488,  67  N.  Y.  S.  827;  28 
Hamilton  Bank  Note  Engraving.  App.  Div.  411,  50  N.  Y.  S.  1093.  See 
etc.,  Co.,  (1905)  180  N.  Y.  280,  73  also  Goldschmidt  v.  Diamond  State 
N.  E.  48.  Fibre  Co.,  (Sup.  1919)   186  App.  Div. 

32.  New  York   Bank   Note   Co.   v.  688,  174  N.  Y.  S.  800. 

Hamilton  Bank  Note  Engraving,  etc  ,  33.  New  York    Bank   Note    Co.    v. 

Co.,   (1905)    180  N.  Y.  280,  73  N.  E.  Hamilton  Bank  Note  Engraving,  etc., 

48,   reversing   92   App.   Div.    427,   87  Co.,    (1905)    180  N.  Y.   280,  293,   73 

N.   Y.    S.    200,    on    prior   appeals    56  N.  E.  48. 
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exploitation  of  the  patent  as  a  performance  by  his  assignor.*^  Also 
a  contract  which  involves  the  collection  of  moneys  by  one  party  for 
the  other  and  an  accounting  to  the  latter  therefor  is  personal  in 
its  nature,  and  cannot  be  assigned  by  the  former,  so  as  to  confer 
on  the  assignee  the  right  to  require  the  latter  to  accept  a  perform- 
ance by  him.*^  It  is  also  held  that  a  contract  for  the  sale  of  goods  to 
be  manufactured,  the  seller  being  a  manufacturer,  is  presumed  to 
have  been  made  in  reliance  on  the  reputation  and  known  skill  of 
the  seller,  and  cannot  be  assigned  by  the  latter  so  as  to  confer  on 
his  assignee  the  right  to  require  the  acceptance  of  goods  manu- 
factured by  him.^^  Thus  it  has  been  held  that  an  agreement 
whereby  a  tenant  of  a  brewing  company,  in  consideration  of  a  lease 
of  certain  premises  used  as  a  hotel  and  liquor  store,  undertakes  to 
buy  beer  from  the  brewing  company  only,  is  not  assignable  by  the 
brewing  company ;  and  therefore,  where  the  assets  of  the  brewing 
company,  including  the  lease  and  agreement,  are  sold  by  its  trustee 
in  bankruptcy,  the  purchaser,  another  brewing  company,  may  not 
enforce  the  agreement,  although  it  adopts,  as  descriptive  of  the 
beer  brewed  by  it,  the  name  formerly  used  by  the  bankrupt."  It 
has  also  been  held  that  an  executory  contract  for  the  sale  of  the 
product  of  the  seller's  manufacture,  which  authorizes  the  buyer, 
at  his  option,  to  demand  the  delivery  of  a  quantity  up  to  a  certain 
limit,  to  claim  a  certain  credit,  and  also  to  inspect  the  commodity 
at  the  factory  and  reject  any  deemed  unsatisfactory,  and  by  which 
the  buyer  agrees  to  take  all  the  requirements  of  the  seller's  business, 
is  not  assignable  by  the  buyer  so  as  to  entitle  the  assignee  to 
demand  a  delivery  to  him,  especially  where  the  assignee  is  a  cor- 
poration organized  by  the  buyer,  a  foreign  partnership,  to  take 
over  all  its  business  and  assets  in  this  country,  and  it  further 
appears  that  it  was  the  intention  of  the  parties  that  the  buyer 
should  use  its  endeavors  to  sell  the  commodity  abroad  and  thus 
create  a  public  demand  therefor.^*     Even  though,  by  reason  of 

34.  New  York  Phonograph  Co.  v.  36.  Jetter  v.  Scollan,  (Sup.  App. 
Dave'ga,  (Sup.  1908)  127  App.  Div.  T.  1905)  48  Misc.  546,  547,  96  N.  Y. 
222,   111   N.   Y.   S.   363.  S.  274. 

35.  New  York  B'ank  Note  Co.  v-  37.  Jetter  v.  Scollan,  (Sup.  App. 
Hamilton  Bank  Note  Engraving,  etc.,  T.  1906)  48  Misc.  546  (96  N.  Y.  S, 
Co.,  (1905)  180  N.  Y.  280,  73  N.  E.  274,  affirmed  114  App.  Div.  902  mem., 
48,    reversing    on    other    grounds    92  100  N.  Y.   S.    1122. 

App.  Div.  427,  87  N.  Y.   S.  200,  on  38.  Goldachmidt  v.  Diamond  Stats 

prior  appeals   56   App.   Div.  488,   67  Fibre  Co.,   (Sup.  1919)   186  App.  Div. 

N.   Y.   S.  827,  28  App.  Div.  411,   50  688,  174  N".  Y.  S.  800. 
N.  Y.  8.  1093. 
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liabilities  personal  in  their  nature  attached  to  the  rights  conferred 
by  the  contract,  the  contract  cannot  be  assigned  as  a  whole,  this 
does  not  preclude  the  promisee  from  assigning  the  right  to  receive 
the  compensation  earned  or  to  be  earned  by  him  for  his  personal 
performance  of  the  contract.^' 

§  760.  Executory  Contract  Not  of  a  Personal  Nature  Generally. 
— As  a  general  rule,  an  executory  contract  not  personal  in  its 
character,  which  can,  consistently  with  the  rights  and  interest  of 
the  adverse  party,  be  sufficiently  executed  by  the  assignee,  is  assign- 
able in  the  absence  of  a  provision  in  the  contract  to  the  contrary.^" 
As  said  by  Allen,  J. :  "  The  assignability  of  a  contract  must  depend 
upon  the  nature  of  the  contract  and  the  character  of  the  obliga- 
tions assumed  rather  than  the  supposed  intent  of  the  parties, 
except  as  that  intent  is  expressed  in  the  agreement.  Parties  may, 
in  terms,  prohibit  the  assignment  of  any  contract  and  declare  that 
neither  personal  representatives  nor  assignees  shall  succeed  to 
any  rights  in  virtue  of  it,  or  be  bound  by  its  obligations.  But 
when  this  has  not  been  declared  expressly  or  by  implication,  con- 
tracts other  than  such  as  are  personal  in  their  character,  as 
promises  to  marry  or  engagements  for  personal  services  requiring 
skill,  science  or  peculiar  qualifications,  may  be  assigned,  and  by 
them  the  personal  representatives  will  be  bound.  .  .  .  When  the 
contract  is  executory  in  its  nature,  and  an  assignee  or  personal 
representative  can  fairly  and  sufficiently  execute  all  that  the 
original  contractor  could  have  done,  the  assignee  or  representative 
may  do  so  and  have  the  benefit  of  the  contract. ' '  ^^  And  as  said 
by  Collin,  J.,  in  a  recent  case :   ' '  The  general  rule  now  prevailing 

39.  United  States  Title  Guaranty,  Co.,  (1919)  226  N.  Y.  313,  123  N.  E. 
etc.,  Co.  V.  Marks,  (Sup.  1906)  116  766;  Janvey  v.  Loketz,  (Sup.  1907) 
App.  Div.  341,  344,  101  N;-^.  S.  483.  122  App.  Div.  411,  106  N.  Y.  S.  690; 
See  also  Rosenthal  Paper  Co.  v.  Na-  Walton  v.  Rafel,  (Com.  PI.  1894) 
tional  Folding  Box,  etc.,  Co.,  (Sup.  7  Misc.  663,  58  State  Rep.  807,  28  N. 
1916)  175  App.  Div.  606,  619,  162  Y.  S.  10  (contract  for  department 
N.  Y.  S.  814,  per  Smith,  J.,  referring  in  state  held  assignable)  ;  Cast  v. 
with  approval  to  Gray  Engine  Starter  Johnston,  (City  Ct.  G.  T.  1886)  3 
Co.  V.  Gray,  (D.  C.  Mass.  1914)  224  State  Rep.  258.  See  also  Quinn  v. 
Fed.  723'.  Whitney,   (1912)  204  N".  Y.  363,  369, 

40.  Vandegrift  v.  Cowles  Engineer-  97  N.  E.  724,  reversing  on  other 
ing  Co.,  (1900)  161  N.  Y.  435,  444,  grounds  137  App.  Div.  106,  122  N". 
55  N.  E.  941;  New  York  Bank  Note  Y.  S.  154;  Gargiulo  v.  California 
Co.  V.  Hamilton  Bank  Note  Engrav-  Wineries,  etc.,  (Sup.  Tr.  T.  1918)  103 
ing,  etc.,  Co.,  (1905)  180  N.  Y.  280,  Misc.  691,  695,  171  N.  Y.  S.' 855. 
291,  73  N.  B.  48;  Rosenthal  Paper  41.  Devlin  v.  New  York,  (1875)  63 
Co.    V.    National    Folding    Box,    etc.,  N.  Y.  8,  17,  50  How.  Pr.  1. 
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(as  the  successor  of  the  archaic  view  that  a  contract  created  strictly 
personal  obligations  between  the  parties  and  nonassignability  was 
a  logical  attribute),  that  any  property  right  not  necessarily  per- 
sonal is  assignable,  is  overcome  only  by  agreement  of  the  contract- 
ing parties  or  a  principle  of  law  or  public  policy. ' '  *^  Thus  if  a 
contract  for  work  and  labor  requires  no  special  skill,  and  the  party 
contracting  therefor  has  not  been  selected  with  reference  to  any 
personal  qualifications,  he  may  have  the  work  done  by  third  persons 
and  is  not  required  to  do  it  personally,  and  consequently  may 
a^gn  not  only  his  right  to  the  money  to  become  due  him  on  the 
performance  of  the  work,  but  may  also  assign  generally  his  rights 
under  the  contract,  and  his  assignee  succeeds  to  the  right  to  do  the 
work  and  recover  the  agreed  compensation,  and  may  sue,  where 
the  other  party  refuses  to  permit  him  to  perform  the  contract,  for 
damages  for  its  breach ;  ^^  and  as  an  incident  to  the  principal 
contract  a  general  guaranty  of  the  payment  of  the  compensation 
to  be  earned  may  also  be  assigned  so  as  to  enable  the  assignee  to 
enforce  it.**  This  has  been  held  true  as  regards  a  contract  with 
a  municipality  for  the  removal  of  refuse  and  garbage  under  the 
supervision  of  the  municipal  authorities,*"  and  as  to  a  contract  call- 
ing for  the  painting,  decorating,  whitewashing  and  papering  of 
a  house.*^  Also,  in  case  of  a  contract  by  the  owner  of  a  patent 
giving  a  licensee  the  exclusive  right  for  a  limited  period  to  manu- 
facture goods  thereunder,  the  fact  that  it  contains  an  agreement 
by  the  licensor  to  protect  the  licensee  against  the  infringement  of 
such   exclusive   right  by   third  persons,    and  not  to   engage   in 

42.  Eosenthal  Paper  Co.  v.  Na-  assignable  and  there  being  no  trust 
tional  Folding  Box,  etc.,  Co.,  (1919)  or  confidence  reposed  in  M,  [the  con- 
226  N.  Y.  313,  325,   123  N.  E.  766.       tractor]    the   guaranty   must   be   re- 

43.  Devlin  v.  New  York,  ( 1875 )  63  garded  as  a  general  one  and  passes 
N.  Y.  8,  50  How.  Pr.  1 ;  New  England  with  the  principal  obligation ;  for  it 
Iron  Co.  V.  Gilbert  El.  E.  Co.,  (1883)  is  entirely  immaterial  to  whom  the 
91  N.  Y.  153;  Vandegrift  v.  Cowles  money  was  paid  so  long  as  the  con- 
Engineering  Co.,  (1900)  161  N.  Y.  tract  was  performed.  Everson  v. 
435,  55  N.  E.  941;  Levy  v.  Cohen,  Gere,  122  N.  Y.  290.  Notwithstand- 
(Sup.   1905)    103  App.  Div.   195,  92  ing  its  being  a  guaranty  to  pay  M. 

N.  Y.  S.  1074;  A.  D.  Granger  Co.  v.  it  is  one  which  he  could  assign  with 

Berkeley,    (Sup.  App.   T.   1917)    162  the   principal   contract   as   was   held 

N.  Y.  S.  680.  ill  Stillman  v.  Northrup,   109  N.  Y. 

44.  Levy  v.   Cohen,    (Sup.    1905)  480,  481." 

103  App.  Div.  195,  92  N.  Y.  S.  1074,  45.     Devlin  v.   New  York,    (1875) 

reversing  45   Misc.   95,   91   N.   Y.    S.  63  N.  Y.  8,  60  How.  Pr.  1. 

594_  46.     Janvey  V.  Loketz,  (Sup.  1907) 

In  this  connection  Patterson,  J.,  122  App.  Div.  411,  106  N.  Y.  S.  690. 
says :    "  The   original   contract   being 
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business  in  competition  with  the  licensee,  does  not  render  it  per- 
sonal in  its  nature  to  such  an  extent  as  precludes  the  licensor  from 
assigning  his  patent  and  his  rights  under  the  contract  and  thereby 
enable  his  assignee,  where  the  licensee  has  enjoyed  undisturbed  the 
rights  conferred  by  his  license,  to  recover  the  agreed  royalties  or 
compensation.*'  It  is  also  held  that  a  contract  by  which  a  stable- 
keeper  agrees  to  furnish  a  merchant  or  the  like,  at  specified  rates, 
horses  and  wagons  for  use  in  the  merchant's  business,  does  not 
require  the  rendition  by  the  stablekeepcr  of  any  services  of  a  per- 
sonal nature  and  therefore  he  may  assign  all  his  rights  there- 
under.** In  cases  of  this  character,  unless  there  is  a  substitution 
of  parties,  the  assignor  remains  liable  if  the  contract  is  not  prop- 
erly performed  by  his  assignee;  the  assignor  cannot  by  the  assign- 
ment escape  his  liability  to  the  other  party  for  the  due  perform- 
ance of  his  contract.*'  The  right  of  a  licensee  to  use  a  patented 
machine  in  consideration  of  the  payment  of  a  certain  periodical 
royalty  is  in  the  nature  of  a  lease,  and  is  assignable  unless  the 
right  to  assign  is  restricted  by  the  terms  of  the  agreement ;°°  and 
even  though  the  agreement  contains  a  stipulation  against  an  assign- 
ment generally  or  an  assignment  without  the  consent  of  the  licen- 
sor, such  a  provision  is  for  the  benefit  of  the  licensor  and  may  be 
waived  by  him,  and  his  acceptance  of  the  payment  of  the  royalty 
by  the  assignee,  with  knowledge  of  the  assignment,  constitutes  such 
a  waiver."  Ordinarily  an  assignment  by  such  a  licensee  does  not 
affect  his  liability  to  the  licensor ;  he  still  remains  personally  liable 
for  the  payment  of  the  agreed  royalties.^^  In,  case  of  assignment 
for  the  benefit  of  creditors,  it  frequently  happens  that  the  assignor 
has  entered  into  executory  contracts  not  of  a  personal  nature, 
which  at  the  date  of  the  assignment  are  not  fuUy  performed.    In 

47.  Rosentlial  Paper  Co.  v.  Na-  Rep.  842,  31  N.  E.  1018;  Rosenthal 
tional  Folding  Box,  etc.,  Oo.,  (1919)  Paper  Co.  v.  Kational  Folding  Box, 
226  N.  Y.  313,  123  N.  E.  766,  revers-  etc.,  Co.,  (1919)  226  N".  Y.  313,  326, 
ing  175  App.  Div.  606,  162  N.  Y.  S.  123  N.  E.  766;  Liberty  Wall  Paper 
814,  which  reversed  95  Misc.  235,  Co.  v.  Stoner  Wall  Paper  Mfg.  Co., 
158  N.  Y.  S.  845,  which  reversed  91  (Sup.  1901)  59  App.  Div.  353,  69 
Misc.  405,  155  N.  Y.  S.  367.  N.  Y.  S.  355. 

48.  Merritt  V.  Booklovers' Library,  50.  Wilde  v.  Smith,  (Com.  PI. 
(Sup.    1903)    89   App.   Div.   454,   85       1879)  8  Daly  196. 

N.  Y.  S.  797.  51.     Wilde    v.    Smith,     (Com.   PI. 

49.  Devlin  v.  New  York,  (1875)  63  ■     1879)  8  Daly  196. 

N.   Y.   8,   50  How.  Pr.   1;    Rochester  52.     Wilde    v.    Smith,     (Com.    PI. 

Lantern  Co.  v.  Stiles,  etc.,  Press  Co.,       1879)    8  Daly  196. 
(1892)   135  N.  Y.  209,  217,  47  State 
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such  cases  the  assignment  is  not  as  a  general  rule  regarded  as  a 
breach  of  the  contract,  but  the  assignee  may  at  his  option  or  under 
an  order  of  the  court  go  on  and  complete  the  contract  and  recover 
from  the  other  party  the  agreed  compensation  or  damages  for  his 
refusal  to  perform.^^  And  the  same  principle  applies  where  a  re- 
ceiver is  appointed  for  a  party  to  an  executory  contract,  and  he 
may,  when  properly  authorized  by  the  court,  require  the  other 
party  to  the  contract  to  carry  it  out ;  but  in  such  a  case,  where  one 
party  is  disabled  by  his  insolvency  and  the  appointment  of  a 
receiver  from  carrying  out  the  contract  on  his  part,  the  receiver 
must  be  authorized  by  the  court  to  adopt  and  insist  on  its  per- 
formance by  the  other  party." 

§  761.  Effect  of  Making  or  Failing  to  Make  Promise  Ran  to 
Assigns. —  If  the  promise  is  in  terms  to  the  promisee  and  his 
assigns  this  will,  as  a  general  rule,  show  that  it  was  not  intended 
to  be  personal  in  its  nature  and  will  authorize  an  assignment  by  the 
promisee  of  his  rights  thereunder  though  such  rights  are  coupled 
with  liabilities,"^  and  the  same  has  been  held  true  where  the  con- 
tract expressly  provides  that  it  shall  be  binding  on  the  personal 
representatives  of  the  parties.^  ' '  Descendibility  and  assignability 
are, "  it  is  said,  ' '  convertible  terms. "  ^'  On  the  other  hand,  the 
failure  to  make  the  promise  run  to  the  promisee  and  his  assigns, 
though  not  fatal  to  the  right  of  the  promisee  to  assign  his  rights, 
has  been  considered  as  an  element  showing  that  it  was  the  inten- 
tion of  the  parties  that  the  contract  was  personal  in  its  nature  and 
therefore  not  assignable  by  the  promisee.^*    The  parties  to  the  con- 

53.  Vandegrift  V.  Cowles  Engineer-  tional  Folding  Box,  etc.,  Co.,  (1919) 
ing  Co.,  (1900)  161  N.  Y.  435,  55  226  N.  Y.  313,  325,  123  N.  E.  766; 
N.  E.  941,  reversing  33  App.  Div.  Tanenbaum  v.  Greenwald,  (Sup. 
148,  53  N.  Y.  S.  478.  See  also  New  1902)  67  App.  Div.  473,  73  N.  Y.  S. 
England  Iron  Co.  v.  Gilbert  El.  R."  873.  See  also  Tanenbaum  v.  Rosen- 
Co.,  (1883)  91  N.  Y.  153;  Robbing  thai,  (Sup.  1899)  44  App.  Div.  431, 
V.  Butcher,  (1887)  104  N.  Y.  575,  60  N.  Y.  S.  1092;  Hudson  River 
6  State  Rep.  469,  11  N.  E.  272,  38  Water  Power  Co.  v.  Glens  Falls  Gas, 
Barb.  319,  14  State  Rep.  444;  In  re  etc..  Light  Co.,  (Sup.  1904)  90  App. 
Carter,  (Sup.  1897)  21  App.  Div.  118,  Div.  513,  518,  85  N.  Y.  S.  577. 

47  N.  Y.   S.  383,  affirmed  155  N.  Y.  56.    Walton  v.  Rafel,   (Com.  PI.  G. 

627  mem.,  49  N.  E.  1094;  Watson  v.  T.  1894)    7  Misc.  663,  58  State  Rep. 

Butcher,  '(Sup.  G.  T.   1885)    37  Hun  807,  28   N.   Y.   8.    10    (contract   for 

391  space  in  store  for  carrying  on  a  sep- 

54.  Hanna  v.    Florence   Iron   Co.,  arate  department.) 

(1918)  222  N.  Y.  290,  118  N.  E.  629,  57.    Walton  v.  Rafel,   (Com.  PI.  G. 

reversing   170  App.    Div.   933  mem.,  T.  1894)    7  Misc.  663,  667,  58  State 

154  N.  Y.  S.  1125.  Kep.  807,  28  N.  Y.  S.  10. 

55.  Rosenthal   Paper  Co.   v.   Na-  58.     Rosenthal   Paper    Co.   v.   Na- 
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tract  may  on  express  provision  restrict  the  right  of  one  party  to 
assign  his  rights  thereunder,^'  but  the  benefit  of  such  a  restriction 
may  be  waived.""  And  it  is  held  that  a  provision  in  a  building 
contract  that  the  contractor  shall  not  ' '  let,  assign  or  transfer  this 
contract  or  any  interest  therein, ' '  without  the  consent  of  the  other 
party,  is  intended  to  prevent  the  contractor  from  subletting,  etc., 
any  part  of  the  work,  and  does  not  preclude  him  from  assigning 
his  claim  to  compensation  which  may  become  due  for  the  work.^^ 
§  762.  Executory  Contract  of  Sale. —  The  rights  of  the  pur- 
chaser under  an  executory  contract  for  the  sale  of  land  are  as  a 
general  rule  assignable,"^  and  contracts  for  the  sale  of  goods,  wares 
or  merchandise  for  cash  do  not  involve  generally  any  element  of 
a  personal  nature,  and  the  right  on  the  part  of  the  buyer  to  demand 
delivery  on  payment  of  the  purchase  price  may  be  assigned."^  As 
said  by  Earl,  J.,  in  reference  to  the  assignability  of  the  rights  of 
a  buyer :  ' '  The  contract  was  not  purely  personal  in  the  sense  that 
K.  [the  buyer]  was  bound  to  perform  in  person,  as  his  only  obliga- 
tion was  to  pay  for  the  dies  when  delivered,  and  that  obligation 
could  be  discharged  by  any  one, ' '  **  The  same  has  been  held  true 
as  to  a  contract  to  supply  a  certain  quantity  of  electric  current, 
and  if  the  payments  specified  are  made  the  assignee  is  entitled  to 
demand  a  delivery  to  him."^  A  purchaser  of  goods  under  a  con- 
ditional sale  contract  may  assign  his  interests  in  the  contract  so 

tional  Folding  Box,  etc.,  Co.,    (Sup.  3  Keyes   113,  4  Abb.  App.  Dec.   179, 

1916)   175  App.  Div.  606,  612,  162  N.  33  How.  Pr.  324;  Liberty  Wall  Paper 

Y.  S.  814,  reversed  on  other  grounds  Co.  v.   Sioner  Wall  Paper  Mfg.  Co., 

226  N.  Y.  313,  123  N.  E.  766,  refer-  (Sup.  1901)  59  App.  Div.  353,  69  N. 

ring  with,  approval  to  Gray  Engine  Y.    S.    355,    affirmed    170   N.   Y.    582 

Starter   Co.   v.    Gray,    (D.    C.   Mass.  mem.,    63   N.    E.    1119;    Gargiulo   v. 

1914)    224'  Fed.   723.  California  Wineries,   etc.,    (Sup.   Tr. 

59.  See  Devlin  v.  New  York,  T.  1918)  103  Misc.  691,  171  N.  Y.  S. 
(1875)  63  N.  Y.  8,  9,  50  How.  Pr.  1.  855;    Tyler  v.   Barrows,    (Super.   Ct. 

60.  Brewster     v.      Hornellsville,  G.  T.  1868)   29  Super.  Ct.  104. 
(Sup.  1898)   35  App.  Div.  161,  54  N.  64.       Rochester     Lantern     Co.     v. 
Y.    S.    904;    Lobee   v.    Denby    Motor  Stiles,   etc.,    Press    Co.,     (1892)     135 
Truck   Co.    (Sup.    Sp.   T.   1917)    163  N.  Y.   209,   216,   47   State   Rep.   842, 
N.  Y.  S.  951.  31   N.    E.    1018. 

61.  Anderson  v.  Stitz,  (Sup.  G.  65.  Pludson  River  Water  Power 
T.  1894)  75  Hun  347,  56  State  Rep.  Co.  v.  Glens  Falls  Portland  Cement 
769,  27  N.  Y.  S.  65.  Co.,    (Sup.  1905)    107  App.  Div.  548, 

62.  Moore  v.  Burrows,  ( Sup.  G.  95  N.  Y.  S.  421,  modified  as  to  othrir 
T.  1861)  34  Barb.  173.  matters  109  App.  Div.  919,  95  N.  Y. 

63.  Rochester  Lantern  Co.  v.  S.  1137,  on  prior  appeal  90  App.  Div. 
Stiles,  etc.,  Press  Co.,  (1892)  135  N.  513,  85  N.  Y.  S.  577,  reversing  41 
Y.  209,  47  State  Rep.  842,  31  N.  E.  Misc.  254,  84  N.  Y.  S.  62,  and  affirmed 
1018;  Sears  v.  Conover,   (App.  1866;  178  N.  Y.  611„mem.,  70  N.  E.  1100. 
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as  to  pass  to  Ms  assignee  the  statutory  right  to  redeem  after  the 
seller  has  taken  possession  for  a  default  in  the  payment  of  instal- 
ments of  the  price.^"  And  there  is  nothing  of  a  personal  nature 
in  a  contract  by  a  partner  to  purchase  the  interest  of  his  copartner, 
and  the  right  of  the  vendor  under  such  a  contract  may  be 
assigned.*^  The  assignment  by  a  buyer  of  his  rights  under  the  eon- 
tract  is  not  precluded  by  the  fact  that  the  contract  contains  a 
provision  conferring  on  him  an  optional  right  as  to  the  time  of 
delivery  or  a  right  to  refuse  to  take  delivery  on  payment  of  a 
stipulated  amount;**  or  an  option  between  specified  limits  as  to 
the  amount  to  be  delivered ;  *^  or  that  the  contract  is  for  the  sale 
of  the  goods  of  a  manufacturer  and  gives  to  the  buyer  the  exclusive 
right  to  sell  similar  goods  of  the  manufacturer  in  a  certain  terri- 
tory s'"  or  that  it  provides  for  a  submission  to  arbitration  of  disputes 
between  the  parties  as  to  the  construction  of  the  contract.'^  Also 
the  fact  that  the  sale  is  one  on  credit  does  not  preclude  its  assign- 
ment by  the  buyer,  though  in  such  a  case  the  buyer  or  his  assignee 
has  no  right  to  require  that  the  credit  of  the  assignee  be  accepted 
in  lieu  of  that  of  the  buyer.'^  The  right  on  the  part  of  the  seller 
to  require  acceptance  and  payment  of  the  purchase  price  may  be 
assigned.'^ 

§  763.  Contract  of  Employment. — A  contract  for  the  rendition 
of  services,  personal  in  its  nature,  cannot  be  assigned  by  the  em- 

GS.    Tweedie  v.  Clark,   (Sup.  1906)  1904)    90  App.  Div.  513,  85  N.  Y.  S. 

114  App.  Div.  296,  99  N.  Y.  S.  856.  577,  reversing  41  Misc.  254,  84  N.  Y. 

67.  Colin  V.  King,  (Sup.  Sp.  T.  S.  62,  on  later  appeal  107  App.  Div. 
1918)    172  F.  Y.  S.  288.  548,  95  N.  Y.  S.  421,  109  App.  Div. 

68.  Tyler  v.  Barrows,    (Super.  Ct.  919,  95  N.  Y.  S.   1137. 

G.  T.  1868)   29  Super.  Ct.  104.  72.     Gargiulo  v.  California  Winer- 

69.  Gargiulo  v.  California  Winer-  ies,  etc.,  (Sup.  Ct.  Tr.  T.  1918)  103 
ies,  etc.,  (Sup.  Tr.  T.  1918)  103  Mise.  Misc.  691,  171  N.  Y.  S.  855.  See  also 
691,  171  N.  Y.  S.  855.  See  also  Hud-  Hudson  River  Water  Power  Co.  v. 
son' River  Water  Power  Co.  v.  Glens  Glens  Falls  G.  Co.,  (Sup.  1904)  90 
Falls  Gas,  etc.,  Co.,  (Sup.  1904)  90  App.  Div.  513,  85  N.  Y.  S.  577,  re- 
App.  Div.  513,  85  N.  Y.  S.  577,  re-  versing  41  Mise.  254,  84  N.  Y.  S.  62, 
versing  41  Misc.  254,  84  N.  Y.  S.  62,  on  later  appeal  107  App.  Div.  548, 
on  latter  appeal  107  App.  Div.  548,  95  N.  Y.  S.  421,  109  App.  Div. 
558,  95  N".  Y.  S.  421,  109  App.  Div.  919,  95  N.  Y.  S.  1137;  Ferguson  Con- 
919'  95  N.  Y.  S.  1137.  tracting    Co.    v.    Helderberg    Cement 

70       Liiserty    Wall    Paper    Co.    v.  Co.,    (Sup.  1909)    135  App.  Div.  494, 

Stoner   Wall  Paper   Mfg.   Co.,    (Sup.  496,    120    N.    Y.    S.    317;    Arkansas 

1901)   59  App.  Div.  3S3,  69  N.  Y.  S.  Valley  Smelting  Co.  v.   Belden  Mm. 

355,  affirmed  170  N.  Y.  582  mem.,  63  Co.,   (1888)    127  U.  S.  379,  8  S.  Ct. 

j;;-_    ^     1119.  1308,  32  U.  S.    (L.  ed.)   246. 

71.    Hudson  River  Water  Power  Co.  73.    Quinn  v.  Whitney,   (1912)   204 


V. 


Glens   Falls   Gas,  etc.,  Co.,    (Sup.       N.  Y.  363,  97  N.  B.  724. 
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ployer  so  as  to  enable  the  assignee  to  require  that  the  services  be 
rendered  to  him  and  under  his  direction,'*  -such  as  a  contract  for 
the  services  of  an  actor  or  public  entertainer,''^  qj.,  it  would  seem, 
a  contract  of  apprenticeship ; ''  but  a  contract  for  the  labor  of 
convicts,  the  control  of  whom  remains  in  the  state  ofScers,  has 
been  held  assignable  so  as  to  confer  on  the  assignee  the  right  to 
their  labor,  and  therefore  such  an  assignment  is  a  good  considera- 
tion for  the  assignee's  covenant  to  pay  therefor.  In  regard  to 
the  assignment  of  the  rights  under  such  a  contract,  Denio,  J., 
says:  "  The  defendants  maintain  that  the  contract  was  not  in  its 
nature  assignable.  Hence,  their  counsel  argue  that  no  interest 
passed  by  the  assignment  to  the  defendants,  and  that  consequently 
their  covenant  to  pay  an  equivalent  for  such  assignment  is  shown 
to  be  a  nudum  pactum,  which  is  not  now  obligatory  though  under 
seal.  This  argument  is  based  upon  the  assumption  that  the  con- 
tractor was  clothed  with  a  fiduciary  or  a  quasi-official  character, 
which  was  conferred  upon  him  from  motives  relating  to  his  per- 
sonal fitness;  in  other  words,  that  by  receiving  the  contract  he 
was  intrusted  with  a  participation  in  the  discipline  of  the  prison. 
If  this  were  so,  the  consequence  would  probably  follow  that  the 
trust  would  not  be  assignable.  But  an  examination  of  the  statute 
will  show  that  the  position  is  based  upon  a  misconception  of  -its 
meaning.  There  is  no  power  conferred  upon  a  contractor  or  his 
foreman  or  servants  to  interfere  in  any  way  in  the  discipline  of 
the  prison;  nor  is  there  any  requirement  obliging  the  person  con- 
tracting for  the  labor  of  convicts  to  attend  personally  at  the  prison 
or  to  have  any  individual  agency  in  the  superintending  the  per- 
formance of  the  labor. ' ' " 

A  contract  for  services  personal  in  their  nature  cannot  be 
assigned  by  the  employee  so  as  to  enable  the  assignee  to  require 
the  employer  to  accept  performance  by  him.'*  And  where  a  part- 
nership held  a  contract  for  the  sale  of  merchandise  on  commission, 
with  the  privilege  on  its  part  to  renew,  it  has  been  decided  that 
the  contract  is  personal  in  its  nature  in  so  far  that  one  partner 
cannot  assign  his  interest  in  the  contract  to  his  co-partner  so  as  to 
enable  the  latter  to  require  the  employer  to  renew  the  contract 

74.  Hayes  v.  Willio,  (Com.  PI.  76.  See  Nickerson  v.  Howard, 
1872)  4  Daly  259.  (Sup.  1821)   19  Johns.  113. 

75.  Hayes  v.  Willio,  (Com,  PI.  ^'^'^  3^"^°^'"  ""'  ^°°'^'  *^^^^'  ^^ 
1872)  4  Daly  259,  reversing  11  Atb.  Vs.'  Paige  v.  Faure,  (1920)  229 
Pr.  N.  S.  167.  N.  Y.  114,  127  N.  B.  898. 
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with  him/'  And  where  the  owner  of  a  hotel  entered  into  an  agree- 
ment with  two  persons  by  which  they  were  to  run  it  for  a  certain 
period,  it  was  held  that  the  contract  could  not  be  assigned  by  them 
to  a  corporation  formed  by  them,  so  as  to  require  the  hotel  owner 
to  accept  the  services  of  the  corporation.*" 

Contract  for  Benefit  of  Third  Person 
§  764.  In  General. —  If  a  person  is  a  party  to  the  contract  and 
the  promise  is  made  to  him,  he  may  enforce  it  though  the  con- 
sideration does  not  move  from  him.*^  And  though  a  person  is  not 
in.  a  strict  sense  a  party  to  the  contract  he  may  still  enforce  a 
promise  made  therein  for  his  benefit,  if  the  consideration  for  such 
promise  moves  from  him,  as  in  such  a  ease  the  promise  will  be 
considered  as  made  to  the  promisee  as  his  agent  and  the  transaction 
brought  within  the  general  principle  of  agency  which  permits  an 
undisclosed  principal  to  enforce  a  contract  made  by  his  agent  in 
the  latter 's  name.*^  Thus  where  the  consideration  for  a  promise 
made  to  a  sheriff  to  pay  the  amount  of  an  execution  is  the  relin- 
quishment of  a  levy  under  the  execution,  the  judgment  creditor 
may  enforce  the  promise.^^  So  where  A  delivers  money  or  prop- 
erty to  B,  which  the  latter  accepts  on  a  trust  for  the  benefit  of 
C,  the  latter  on  general  principles  of  equity  is  permitted  to  enforce 
the  trust.**  Where,  however,  no  trust  is  involved,  and  the  con- 
sideration does  not  move  from  the  third  person  for  whose  benefit 
the  promise  is' made,  the  latter 's  right  to  enforce  it  is  a  question 
>on  which  there  has  been  and  still  is  a  conflict  in  the  authorities 
in  the  several  jurisdictions.*^  The  broad  rule  has  frequently  been 
stated  by  our  courts  that  where  a  promise  is  made  to  one  person, 
but  is  declared  on  its  face  to  be  made  for  the  benefit  of  a  third 

79.  Paige  v.  Faure,  (1920)  223  B.  1014;  Stelling  v.  Grabowsky, 
N.  Y.  114,  127  N.  E.  898,  reversing  (Sup.  G.  T.  1892)  46  State  Rep.  700, 
186  App  Div.  940  mem.,  172  N.  Y.  64  Hun  639  mem.,  19  N.  Y.  S.  280; 
S.  910.  Zoller  v.  O'Keeffe,    (City  Ct.  Tr.  T. 

80.  Nassau  Hotel  Co.  v.  Barnett,  1885)  15  Abb.  N.  Cas.  483.  See  supra, 
etc.,  Corp.,  (1914)  162  App.  Div.  381,  section  254  et  seq.,  as  to  the  source 
147  N.  Y.  S.  283,  affirmed  on  opinion  of  the  consideration  generally, 
below  212  N.  Y.  568,  106  N.  E.  1036.  82.    Becker  v.  Torrance,  (1864)   31 

81.  Hamilton  v.  Hamilton,    (Sup.  N.  Y.  631. 

1908)    127  App.  Div.  871,  112  N.  Y.  83.    Becker  v.  Torrance,  (1864)  31 

S.  10;  Roberts  v.  Cobb,   (Sup.  G.  T.  N.  Y.  631. 

1883)  31  Hun  150;  St.  Mark's  Church  84.     Lawrence  v.   Fox,    (1859)    20 

V.  Teed,    (Sup.  G.  T.  1887)    44  Hun  N.  Y.  268,  278    (per   Comstock,  J.). 

349,   8   State  Rep.   841,  affirmed   120  85.     See  title  Contracts,  6  R.  C.  L. 

N.  Y.  583,  31  State  Rep.  908,  24  N.  p.  882  et  seq. 
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person,  such  third  person  may  sue  to  enforce  it.^*  And  this  in- 
cludes a  promise  made  to  the  state  for  the  benefit  of  third  persons,*' 
or  to  a  municipality  or  quasi  municipality  for  the  benefit  of  its 
citizens  or  inhabitants.*^  It  is  not  essential  that  the  third  person- 
for  whose  benefit  the  promise  is  made  be  privy  to  the  considera- 
tion,*' or  that  there  be  any  privity  between  the  promisor  and  the 
person  for  whose  benefit  the  promise  is  made.'"  The  leading  and 
most  frequently  cited  case  on  this  subject  is  one  in  which  it 
appeared  that  at  the  time  of  a  loan  by  one  A  to  the  defendant, 


86.  Eastern  Plank  Road  Co.  v. 
Vaughan,  (1856)  14  N.  Y.  546,  555; 
Lawrence  v.  Fox,  (1859)  20  N.  Y. 
268;  Burr  v.  Beers,  (1861)  24  N.  Y. 
178;  Dingeldein  v.  Third  Ave.  R.  Co., 
(1868)  37  N.  Y.  575,  5  Trans.  App. 
155;  Van  Schaick  v.  Third  Ave.  R. 
Co.,  (1868)  38  N  Y.  346,  7  Trans. 
App.  43,  affirming  49  Bajh.  409; 
Kelly  V.  Roberts,  (1869)  40  N.  Y. 
432;  Turk  V.  Ridge,  (1869)  41  N. 
Y.  201,  206;  Todd  v.  Weher,  (1884) 
95  N.  Y.  181;  Litchfield  v.  Flint, 
(1887)  104  N.  Y.  543,  5  State  Rep. 
800,  11  K  E.  58;  Murphy  v.  Whit- 
ney, (1894)  140  N".  Y.  541,  56  State 
Rep.  510,  35  N.  Ei.  930,  31  Abb.  N. 
Cas.  86,  affirming  69  Hun  573,  53 
State  Rep.  334,  23  N.  Y.  S.  1134; 
Klanck  v.  Federal  Ins.  Co.,  (Sup. 
1909)  131  App.  Div.  519,  115  N.  Y. 
S.  1049,  reversing  60  Misc.  170,  182, 
111  N.  Y.  S.  1037;  Schemerhorn  v. 
Vanderheyden,  (Sup.  1806)  1  Johns. 
139;  Barker  v.  Bucklin,  (Sup.  1846) 
2  Denio  45;  Delaware,  etc..  Canal  Co. 
V.  Westchester  County  Bank,  (Sup. 
1847)  4  Denio  97;  Sickles  v.  Herold, 
(Com.  PI.  Tr.  T.  1895)  11  Misc.  583, 
66  State  Rep.  337,  32  N.  Y.  S.  1083; 
Union  India  Rubber  Co.  v.  Tomlin- 
son,  (Com.  PI.  1852)  1  E.  D.  Smith 
364;  Egan  v.  Thomson,  (Com.  PI. 
G.  T.  1878)  57  How.  Pr.  324;  Scott  v. 
Pilkington,  (Sup.  G.  T.  1861)  15 
Abb.  Pr.  280.  See  also  Sailly  v. 
Cleveland,  (Sup.  1833)  10  Wend.  156; 
Judson  V.  Gray,  (App.  1859)  17 
How.  Pi'.  289,  affirmed  17  How.  Pr. 
296. 

87.  See   infra,   section   783. 

88.  See  infra,   section   784. 


89.  Lawrence  v.  Fox,  (1859)  20 
N.  Y.  268;  Van  Schaick  v.  Third 
Ave.  R.  Co.,  (1868)  38  N.  Y.  346, 
7  Trans.  App.  43  (per  Miller,  J.); 
Secor  V.  Law,  (1867)  42  N.  Y.  525, 
4  Abb.  App.  Dec.  188,  3  Trans.  App. 
328;  Coster  v.  Albany,  (1871)  43 
N.  Y.  399,  411;  Hutchings  v.  Miner, 
(1871)  46  N.  Y.  456;  Pond  v.  New 
Rochelle  Water  Co.,  (1906)  183  N. 
Y.  330,  335,  76  N.  E.  211;  Delaware, 
etc..  Canal  Co.  v.  Westchester 
County  Bank,  (Sup.  1847)  4  Denio 
97;  Hand  v.  Kennedy,  (Super.  Ct.  G. 
T.  1879)  45  Super.  Ct.  385;  Berry  v. 
Mayhew,  (Com.  PL  1861)  1  Daly 
54. 

90.  Whitcomb  v.  Whitcomb,  (Sup. 
G.  T.  1895)  92  Hun  443,  71  State 
Rep.  661,  36  N.  Y;  S.  607.  In  this 
case  the  promise  was  made  to  a 
mother   for  the  benefit  of   her   child 

(see  infra,  section  771,  as  to  the 
right  of  the  child  to  enforce  such  a 
promise),  and  the  court  per  Brad- 
ley, J.,  in  regard  to  the  necessity  for 
some  privity  between  the  promisor 
and  the  person  to  be  benefited  said: 
"  The  support  of  a  promise  made  by 
one  person  to  another  for  the  benefit 
of  a  third  person  requires  no  privity 
between  the  promisor  and  him  for 
whose  benefit  it  is  made,  but  between 
the  latter  and  the  .promisee  privity 
is  essential  in  so  far  that  some  duty 
is  owing  by  the  promisee  to  the  per- 
son to  be  benefited  by  the  promise  or 
some  reciprocal  duties  are  under- 
taken or  assumed  by  them  in  respect 
to  which  the  promise  may  have  some 
beneficial  relation." 
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the  latter  promised  to  pay  the  amount  of  the  loan  to  the  plaintiff, 
to  whom  A  stated  that  he  was  indebted,  and  the  plaintiff  was  held 
entitled  to  sue  on  the  promise  to  pay  the  money  to  him,  without 
any  further  proof  of  A's  indebtedness  to  him  than  his  admission.^^ 
But  as  early  as  1806  it  was  announced  by  the  Supreme  Court,  in 
a  case  which  involved  a  promise  made  to  a  father  for  the  benefit 
of  a  daughter  for  a  consideration  moving  from  him,  on  what  was 
then  regarded  as  the  settled  law  of  England,  "  that  where  one 
person  makes  a  promise  to  another  for  the  benefit  of  a  third  per- 
son, that  third  person  may  maintain  an  action  on  such  promise."  '^ 
It  is  not  necessary  in  an  action  by  a  third  person  for  whose  benefit 
a  promise  is  made  that  the  promisee  be  made  a  party."^  On  the 
theory  of  agency  and  independent  of  the  doctrine  announced  in 
Lawrence  v.  Fox,  it  is  held  that  where  a  bill  of  lading  gives  the 
carrier  the  optional  right  to  land  the  goods  on  a  dock  or  wharf, 
and  provides  for  the  compensation  to  be  paid  the  owner  of  the 
wharf  for  its  use,  the  latter  may  recover  the  compensation  so  pro- 
vided for.'* 

§  765.  Promise  under  Seal. —  While  it  has  been  said  that  it  is 
a  familiar  principle  of  law  that  no  person  not  a  party  to  an  instru- 
ment under  seal  can  sue  thereon  merely  because  he  is  a  party 
beneficially  interested,'^  this  is  intended  to  apply  simply  to  the 
right  of  an  midisclosed  principal  to  sue  on  a  contract  under  seal 
entered  into  by  an  agent  in  his  own  name  and  to  similar  cases.'^ 
And  according  to  the  view  taken  in  our  state  the  fact  that  a 
promise  made  for  the  benefit  of  a  third  person  is  under  seal  does 
not  prevent  such  third  person  from  maintaining  an  action  thereon." 

91.  Lawrence  v.  Fox,  (1859)  20  (1889)  117  N.  Y.  257,  27  State  Rep. 
N.  Y.  268.  239,    22    N.    E.    756;    Pond   v.    New 

92.  Schemerhorn  v.  Vanderheyden,  Rochelle  Water  Co.,  (1906)  183  N. 
(Sup.   1806)    1   Johns.   139.  Y.   330,   334,   78   N.   E.   211;    Vulcan 

93.  Burr  v.  Beers,  (1861)  24  N.  Iron  Works  v.  Pittsburg-Eastern  Co., 
Y.  178.  (Sup.  1911)    144  App.  Div.  827,  129 

94.  Woodruff  v.  Havemeyer,  N.  Y.  S.  676;  Fellows  v.  Gilman, 
(1887)  106  N.  Y.  129,  8  State  Rep.  (Sup.  1830)  4  Wend.  414;  Riordau 
643,    12  N.    E.   628.  v.     Tremont     First     Presb.     Church, 

95.  Saunier  v.  Barnum,  (Sup.  (Com.  PI.  G.  T.  1893)  6  Misc.  84, 
1900)  47  App.  Div.  28,  31,  62  N.  Y.  55  State  Rep.  386,  28  N.  Y.  S.  38, 
g    3gj_  affirming  3  Misc.  553,  52  State  Rep. 

96.  See  supra,  section  756,  as  to  524,  23  N.  Y.  S.  323;  Traver  v. 
the  general  right  of  an  undisclosed  Snyder,  (City  Ct.  G.  T.  1901)  34 
principal  to  sue  on  contracts  made  Misc.  406,  69  N.  Y.  S.  750;  Loclc- 
bv  an  agent  in  his  own  name.  wood  v.   Smith,    (Sup.   Tr.   T.    1913) 

97  Costen  v.  Albany,  (1871)  43  81  Misc.  334,  143  N.  Y.  S.  480^  See 
N.     Y.     399;     Giflford    v.     Corrigna,       also  Dilcher  v.  Nellany,   (Sup.  Tr.  1. 
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§  766.  Qualification  of  Broad  Early  Rule. —  The  courts  have 
frequently  expressed  their  reluctance  to  extend  the  broad  doctrine 
announced  in  Lawrence  v.  Pox.'*  And  the  broad  view  as  stated 
in  the  early  cases  as  to  the  right  of  a  third  person  to  enforce  a 
promise  made  for  his  benefit  has  been  materially  modified  in  the 
later  cases,  and  as  a  general  rule,  unless  the  consideration  moves 
from  the  person  for  whose  benefit  the  promise  is  made,  it  is  essen- 
tial, to  enable  him  to  enforce  it  by  virtue  merely  of  the  fact  that 
the  promise  is  made  for  his  benefit,  that  there  exist  some  relation 
between  the  promisee  and  the  third  person  as  imposes  on  the 
promisee  a  duty  legal  or  quasi  moral  to  make  provision  for  such 
third  person.'^  As  said  by  Allen,  J. :  "  The  rule  which  exempts 
the  grantee  of  mortgaged  premises  subject  to  a  mortgage,  the  pay- 


1907)  52  Misc.  364,  371,  102  N.  \'. 
S.  264;  Cook  V.  Berrott,  (Sup.  G.  T. 
1892J  50  State  Rep..  163,  66  Hun  633, 
21  N.  Y.  S.  358.  Btit  see  Spencer  v. 
Field,  (Sup.  1833)  10  Wend.  87, 
Tylee  v.  M'Lean^  10  We,nd.  373; 
Emery  v.  Hitchcock,  (Sup.  1834)  12 
Wend.   156. 

98.  See  for  instance  Simson  v. 
Brown,  (1877)  68  N.  Y.  355,  356; 
Pardee  v.  Treat,  (1880)  82  N".  Y. 
385;  Durnherr  v.  Rau,  (1892)  135 
K.  Y.  219,  222,  48  State  Rep.  394,  32 
N.  E.  49 ;  Feist  v.  Schiffer,  ( Sup.  G. 
T.  1894)  79  Hun  275,  277,  60  State 
Rep.  859,  29  K  Y.  S.  423. 

99.  Vrooman  v.  Turner,  ( 1877 )  69 
N.  Y.  280;  Lorillard  v.  Clyde,  (1890) 
122  N.  Y.  498,  34  State  Rep.  324, 
affirming  56  Super.  Ct.  14,  16  State 
Rep.  586,  4  N.  Y.  S.  441;  French  v. 
Vix,  (1894)  143  N.  Y.  90,  60  State 
Rep.  469,  37  N.  E.  612;  Townsend 
V.  Rackham,  (Sup.  1894)  .143  N.  Y. 
516,  62  State  Rep.  851,  38  N.  E. 
731;  Embler  v.  Hartford  Steam 
Boiler  Inspection,  etc.,  Co.,  (1899) 
158  N.  Y.  431,  436,  53  N.  E.  212; 
Borland  v.  Welch,  (1900)  162  N.  Y. 
104,  56  N.  E.  556,  affirming  38  App. 
Div.  284,  57  N.  Y.  S.  30;  Seaver  v. 
Ransom,  (1918)  224  N.  Y.  233,  236, 
120  N.  E.  639;  Lyth  v.  Hingston, 
(Sup.  1897)  14  App.  Div.  11,  43  N. 
Y.  S.  653 ;  Lehman  v.  Musgrave, 
(Sup.    1897)    22    App.   Div.   566,    48 


N.  Y.  S.  499;  Glawatz  v.  People's 
Guaranty  Search  Co.,  (Sup.  1900) 
49  App.  Div.  465,  63  N.  Y.  S.  691; 
Everdell  v.  Hill,  (Sup.  1901)  58  App. 
Div.  151,  68  N.  Y.  S.  719,  reversing 
27  Misc.  285,  58  N.  Y.  S.  447; 
Rochester  Dry  Goods  Co.  v.  Fahy, 
(Sup.  1906)  111  App.  Div.  748,  752, 
97  N.  Y.  S.  1013,  affirmed  188  N.  Y. 
629  mem.,  81  N.  E.  1174;  Vulcan  Iron 
Worlcs  V.  Pittsburg  Eastern  Co., 
(Sup.  1911)  144  App.  Div.  827,  829, 
129  N.  Y.  S.  676;  Smith  v.  Cross, 
(Sup.  G.  T.  1879)  16  Hun  487;  Bo- 
gardus  v.  Young,  (Sup.  G.  T.  1892) 
64  Hun  398,  46  State  Rep.  780,  19 
N.  Y.  S.  885;  Coleman  V.  Hiler,  (Sup. 
G.  T.  1895)  85  Hun  547,  67  State 
Rep.  41,  33  N.  Y.  S.  357;  Buffalo 
Cement  Co.  v.  McNaughton,  (Sup. 
G.  T.  1895)  90  Hun  74,  69  State 
Rep.  846,  35  N.  Y.  S.  453,  affirmed 
on  opinion  below  156  N.  Y.  702,  51 
N.  E.  1089;  Lockwood  v.  Smith, 
(Sup.  Tr.  T.  1913)  81  Misc.  334, 
143  ]Sr.  Y.  S.  480;  Richard  Thompson 
Co.  V.  Brook,  (Com.  PI.  G.  T.  1891) 
37  State  Rep.  506;  Litchfield  v. 
Flint,  (Sup.  G.  T.  1885)  22  Wkly. 
Dig.  286.  See  also  Garnsey  v.  Rog- 
ers, (1872)  47  N".  Y.  233,  236;  St. 
Mark's  Church  v.  Teed,  (Sup.  G.  T. 
1887)  44  Hun  349,  351,  8  State  Rep. 
841;  Meyer  v.  Stitz,  (City  Ct.  Tr. 
1890)  30  State  Rep.  388,  9  N.  Y.  S. 
805. 
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ment  of  which  is  assumed  in  consideration  of  the  conveyance  as 
between  him  and  his  grantor,  from  liability  to  the  holder  of  the 
mortgage  when  the  grantee  is  not  bound  in  law  or  equity  for  the 
payment  of  the  mortgage,  is  founded  in  reason  and  principle,  and, 
is  not  inconsistent  with  that  class  of  cases  in  which  it  has  been  held 
that  a  promise  to  one  for  the  benefit  of  a  third  party  may  avail 
to  give  an  action  directly  to  the  latter  against  the  promisor,  of 
which  Lawrence  v.  Fox,  20  N.  Y.  268,  is  a  prominent  example. 
To  give  an  action  to  a  third  party  who  may  derive  a  benefit  from 
the  performance  of  the  promise,  there  must  be,  first,  an  intent 
by  the  promisee  to  secure  some  benefit  to  the  third  party,  and 
second,  some  privity  between  the  two,  the  promisee  and  the  party 
to  be  benefited,  and  some  obligation  or  duty  owing  from  the  former 
to  the  latter  which  would  give  him  a  legal  or  equitable  claim  to 
the  benefit  of  the  promise,  or  an  equivalent  from  him  personally. 
It  is  true  there  need  be  no  privity  between  the  promisor  and  the 
party  claiming  the  benefit  of  the  undertaking,  neither  is  it  neces- 
sary that  the  latter  should  be  privy  to  the  consideration  of  the 
promise,  but  it  does  not  follow  that  a  mere  volunteer  can  avail 
himself  of  it.  A  legal  obligation  or  duty  of  the  promisee  to  him 
will  so  connect  him  vvith  the  transaction  as  to  be  a  substitute  for 
any  privity  with  the  promisor,  or  the  consideration  of  the  promise, 
the  obligation  of  the  promisee  furnishing  an  evidence  of  the  intent 
of  the  latter  to  benefit  him,  and  creating  a  privity  by  substitution 
with  the  promisor.  A  mere  stranger  cannot  intervene  and  claim 
by  action  the  benefit  of  a  contract  between  other  parties.  There 
must  be  either  a  new  consideration  or  some  prior  right  or  claim 
against  one  of  the  contracting  parties,  by  which  he  has  a  legal 
interest  in  the  performance  of  the  agreement. "  ^  It  is  also  said 
by  Peckham  in  reference  to  the  earlier  cases:  "  In  none  of  them 
is  there  an  intimation  that  the  action  could  be  sustained  by  the 
third  person  in  the  absence  of  any  liability  in  his  favor  due  or  to 
grow  due  from  the  one  to  whom  the  promise  was  made. ' '  ^ 

§  767.  Illustrative  Applications  of  Qualification. —  Where 

a  promise  is  made  to  one  person  for  a  consideration  moving  from 
him  to  assume  the  obligations  of  a  lessee  under  an  existing  lease, 
the  promisee  being  in  no  way  liable  for  the  performance  of  such 
lessee's  obligations,  no  right  to  enforce  the  promise  inures  to  the 

1.    Vrooman  v.  Turner,   (1877)    69  2.    Townsend  v.  Rackham,    (1894) 

N.   Y.   280,  283.  143  N.  Y.  516,  522,  62  State  Rep.  85), 

38  N.  E.  731. 
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lessee.'  And  where  a  landowner  would  in  no  way  have  been  liable 
to  an  adjoining  owner  for  injuries  caused  by  the  method  in  which' 
the  work  of  erecting  a  building  on  the  land  was  done  by  an  inde- 
pendent contractor,  a  promise  by  such  contractor  in  the  contract 
for  the  erection  of  the  building  to  be  responsible  for  injuries  to' 
adjoining  property  owners,  though  intended  for  their  benefit,  can- 
not be  enforced  by  them.^  Also  where  a  wife,  in  consideration^ 
of  a  conveyance  of  land  to  her  by  her  husband,  promises  him  to 
make  certain  payments  to  a  third  person  to  whom  the  husband 
is  under  no  obligation  whatsoever,  such  third  person  cannot  enforce 
the  promise,^  as  where  the  promise  is  made  for  the  benefit  of  a 
person  for  whom  the  husband  had  frequently  expressed  an  affection 
and  feeling  of  gratitude  for  services  of  a  friendly  and  neighborly 
nature*  In  case  of  a  contract  guaranteeing  the  correctness  of  an 
abstract  of  title,  it  has  been  held  that  a  subsequent  purchaser  of' 
the  land  cannot  maintain  an  action  thereon,  though  the  promise 
runs  to  the  grantor  for  whom  the  search  was  made,  his  "  heirs, 
devisees  and  assigns. ' ' ''  Where  a  promise  is  made  to  a  person 
for  a  consideration  moving  from  him  to  pay  a  debt  owing  to  a 
third  person,  if  there  is  no  liability  on  the  part  of  the  promisee 
for  the  debt  or  interest  in  having  it  paid,  there  is  not  such  relation 
between  the  promisee  and  the  creditor  as  will  enable  the  creditor^ 
to  enforce  the  promise ;  *  but  an  indirect  liability  on  the  part  of 
the  promisee  and  an  interest  in  seeing  that  the  debt  is  paid  may  be 
sufficient  to  enable  the  creditor  to  enforce  the  promise.'    For  the 

3.  Lorillard  v.  Clyde,  (1890)  122  (Sup.  1092)  76  App.  Div.  506,  78 
N.  Y.  498,  34  State  Rep.  224,  25  N.  N.  Y.  S.  574,  .on  later  appeal  93  App* 
E.  917,  affirming  56  Super.  Ct.  14,  ,  Div.  62,  86  N.  Y.  S.  907;  LitcJifieliJ 
16  State  Rep.  586,  4  N.  Y.  S.  441.  v.  Flint,   (Sup.  G.  T.  1885)   22  Wklyl 

4.  French  v.  Vix,  (1894)  143  N.  Dig.  286.  This  principle  finds  iU 
Y.  90,  60  State  Rep.  469,  37  N.  E.  most  frequent  application  wher0  a 
612.  grantee  assumes  the  payments  of^  ex- 

5.  Coleman  v.  Hiler,  (Sup.  G.  T.  isting  liens  on  the  land  conveyed 
1895)  85  Hun  547,  67  State  Rep.  41,  and  it  is  held  that  if  the  ■grantbi' is 
33  N.  y.  S.  357.  not  liable  in  any  way  for  the  debt 

6.  Coleman  v.  Hiler,  (Sup.  G.  T.  assumed  by  the  grantee  the  Q;red; 
1895)  85  Hun  547,  67  State  Rep.  41,  itor  has  no  right  to  enforce  the  prom- 
33  N.  Y.  S.  357.  ise;      See  infra,  section   779.  ■  ■   -^-t" 

7.  Glawatz  v.  People's  Guaranty  9.  Flagg  v.  Fisk;  (Sup.  1904)  93' 
Search  Co.,  (Sup.  1900)  49  App.  Div.  App.  Div.  169,  87  N.  Y.  S.  530,  af- 
465,  63  N.  Y.  S.  691.  firmed  179  N.  Y.  590  mem.^  72  N.  E. 

8.  Lehman  v.  Musgrave,  (Sup.  1141;  Pulver  v.  Skinner,  (Sup.  G. 
1897)  22  App.  Div.  566,  48  N.  Y.  S.  T?.  1886)  '42  Hun  322,  4 ^  State  Rep. 
499     (assumption    of    debt;    contract       816. 

not    with    debtor)  :    Hurd    V;    Wing, 
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reason  that  a  person  owes  no  obligation  to  preserve  his  prop«irty 
in  order  that  his  funeral  expenses  may  be  paid,  or  to  pay  one  who 
renders  services  in  his  proper  burial,  though  such  expenses  may 
constitute  a  charge  against  his  estate  if  he  leaves  any,^''  it  has 
been  held  that  a  promise  made  to  a  person  to  pay  his  funeral 
expenses  cannot  be  enforced  against  the  promisor  by  an  under- 
taker who  attends  to  the  burial  of  the  promisee."  So  an  agree- 
ment between  the  officers  of  a  corporation  to  accept  a  reduced  rate 
of  salary  for  future  services  cannot  be  enforced  by  the  corpora- 
tion.12  There  is  such  a  duty  owing  from  a  bailee  to  the  bailor  in 
regard  to  the  care  of  the  goods  as  will  enable  the  latter  to  sue 
on  a  fire  insurance  policy  taken  out  by  the  bailee  for  the  benefit 
of  the  bailor.^'  And  where  a  policy  taken  out  by  a  warehouseman 
insures  goods  held  by  him  "  in  trust  or  on  commission  "  or  "  sold 
or  unsold  "  it  has  been  held  that  the  owner  of  the  goods  may 
maintain  an  action  on  the  policy?* 

§  768.  Intention  to  Benefit  Third  Person  Generally. —  The  mere 
fact  that  the  performance  of  a  contract  will  inure  to  the  benefit 
of  a  third  person  not  a  party  or  privy  thereto  does  not  entitle 
such  third  person  to  sue  for  its  enforcement.^^  As  said  by  Folger, 
J. :  "  It  is  not  every  promise  made  by  one  to  another,  from  the 
performance  of  which  a  benefit  may  ensue  to  a  third,  which  gives 
a  right  of  action  to  such  third  person,  he  being  neither  privy  to 
the  contract  nor  to  the  consideration.  The  contract  must  be  made 
for  his  benefit  as  its  object,  and  he  must  be  the  party  intended 

10.  See  infra,  section  1040,  as  to  (1871)  49  N.  Y.  82;  Simson  v. 
whether  funeral  expenses  are  a  Brown,  (1877)  68  N.  Y.  355;  John- 
charge  against  the  estate  of  the  de-  son  v.  Morgan,  (1877)  68  N.  Y.  494, 
cedent.  affirming  6  Daly  333;   Lake  Ontario 

11-  Lockwood  V.  Smith,    (Sup.  Tr.  Shore   E.  Co.   v.   Curtiss,    (1880)    80 

T.   1913)    81  Misc.  334,  143  N.  Y.  S.  N.  Y.  219;  Roe  v.  Barker,   (1880)   82 

480.  N-    Y.    431,    435;    Beveridge   v.    New 

12.  Richard  Thompson  Co.  v.  York  El.  R.  Co.,  (1889)  112  N.  Y. 
Brook,  (Com.  PI.  G.  T.  1891)  37  1,  20  State  Rep.  962,  19  N.  E.  489, 
State  Rep.  506,   14  N.  Y.  S.   370.  affirming  5  State  Rep.  59;  Comley  v. 

13.  Lewis  V.  Home  Ins.  Co.,  (Sup.  Dazian,  (1889)  114  N.  Y.  161,  167, 
Sp.  T.  1920)  110  Misc.  592,  181  N.  22  State  Rep.  813,  21  N.  E.  135; 
Y.  S.  839.  Durnherr  v.  Rau,    (1892)    135  N.  Y. 

14.  Lewis  V.  Home  Ins.  Co.,  (Sup.  219,  48  State  Rep.  394,  32  N.  E.  49, 
Sp.  T.  1920)  110  Misc.  592,  181  N.  affirming  60  Hun  358,  38  State  Rep. 
Y.   S.   839.  786,   15  N.  Y.  S.  344;   Case  v.  Case, 

15.  Beardsley  Scythe  Co.  v.  Foster,  (1911)  203  N.  Y.  263,  96  N.  E.  440, 
(1867)  36  N.  Y.  561,  34  How.  Pr.  97,  reversing  137  App.  Div.  393,  121 
3  Trans.  App.  215;  Aetna  Nat.  Bank  N.  Y.  S.  746;  Metropolitan  Trust  Co. 
V.    New    York    Fourth    Nat.    Bank,  v.  New  York,  etc.,  R.  Co.,    (Sup.   G. 
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to  be  benefited. "  i«  And  as  said  by  Bradley,  J. :  "  It  is  not  suffi- 
cient that  the  performance  of  the  undertaking  to  pay  may  neces- 
sarily result  in  benefit  to  the  third  party,  but  to  support  an  action 
by  him  upon  it  such  beneficial  purpose  must  be  within  the  terms 
of  the  promise.""  And,  as  a  general  rule,  to  entitle  a  third  per- 
son to  enforce  or  claim  the  benefits  of  a  provision  in  a  contract 
to  which  he  is  not  a  party  it  must  clearly  appear  that  it  was  the 
object  of  the  parties  to  contract  for  his  benefit."    In  this  connee- 


T.  1887)  45  Hun  84,  9  State  Rep. 
415;  Miller  v.  Parkhurst,  (Sup.  G. 
T.  1887)  9  State  Rep.  759;  Richard 
Thompson  Co.  v.  Bl-ook,  (Com.  PI. 
G.  T.  1891)  37  State  Rep.  506,  14 
N.  Y.  S.  370;  Comley  v.  Dazian, 
(Super.  Ct.  1886)  53  Super.  Ct.  516. 
See  also  Safford  v.  Stevens,  (Sup. 
1828)  2  Wend.  158.  See  also  Steele 
V.  Babcock,    (Sup.  1841)    1  Hill  527. 

16.  Simson  v.  Brown,  (1877)  68 
N.  Y.  355,  361 ;  Berdell  v.  Parkhurst, 
(Sup.  G.  T.  1887)   9  State  Rep.  790. 

17.  Metropolitan  Trust  Co.  v. 
New  York,  etc.,  R.  Co.,  (Sup.  G.  T. 
1887)  45  Hun  84,  91,  9  State  Rep. 
415. 

18.  Walrath  v.  Redfield,  (1858) 
18  N.  Y.  457;  Garnsey  v.  Rogers, 
(1872)  47  N".  Y.  233,  240;  Seward 
V.  Huntington,  (1883)  94  N.  Y.  104, 
reversing  26  Hun  217;  Beveridge  v. 
New  York  El.  R.  Co.,  (1889)  112  N. 
Y.  1,  20  State  Rep.  962,  19  N.  E. 
489,  5  State  Rep.  59;  French  v.  Vix, 
(1894)  143  N.  Y.  90,  60  State  Rep. 
469,  37  N.  E.  612;  Embler  v.  Hart- 
ford Steam  Boiler  Inspection,  etc., 
Co.,  (1899)  158  N.  Y.  431,  436,  53 
N.  E.  212;  Ireland  v.  United  States 
Mprtg.,  etc.,  Co.,  (Sup.  1902)  72 
App.  Div.  95,  76  N.  Y.  S.  177,  af- 
firmed 175  N.  Y.  491  mem.,  67  N.  E. 
1083;  New  York  Carbonic  Acid  Gas 
Co.  v.  Geysers  Natural  Carbonic  Acid 
Gas  Co.,  (Sup.  1902)  72  App.  Div. 
304,  76  N.  Y.  S.  46,  reversing  35 
Misc.  668,  72  N.  Y.  S.  354;  Smith 
v.  Great  South  Bay  Water  Co.,  (Sup. 

1903)  82  App.  Div.  427,  81  N.  Y.  S. 
812;  Thompson  v.  Erie  R.  Co.,   (Sup. 

1904)  96  App.  Div.  539,  89  N.  Y.  S. 
92;  Vulcan  Iron  Works  r.  Pittsburg 


Eastern  Co.,  (Sup.  1911)  144  App. 
Div.  827,  829,  129  N.  Y.  S.  676; 
Ediek  v.  Green,  (Sup.  G.  T.  1885) 
38  Hun  202;  Metropolitan  Trust  Co. 
V.  New  York,  etc.,  R.  Co.,  (Sup.  G.  T. 
1887)  45  Hun  84,  9  State  Rep.  415; 
Wainwright  v.  Queens  County  Water 
Co.,  (Sup.  G.  T.  1894)  78  Hun  140, 
149,  60  State  Rep.  204,  28  N.  Y.  S. 
987;  Feist  v.  Shiffer,  (Sup.  G.  T. 
1894)  79  Hun  275,  60  State  Rep.  859, 
29  N.  Y.  S.  423;  Martin  v.  Peet, 
(Sup.  G.  T.  1895)  92  Hun  133,  71 
State  Rep.  725,  36  N.  Y.  S.  554; 
Lennon  v.  Lyon,  (County  Ct.  1898) 
22  Misc.  505,  50  N.  Y.  S.  763;  Mott 
V.  New,  Yorlc  Security,  etc.,  Co.,  (Sup. 
Sp.  T.  1891))  29  Misc.  39,  60  N.  Y. 
S.  357;  Jarmulowsky  v.  Susskind, 
(Sup.  App.  T.  1907)  53  Misc.  603, 
103  N.  Y.  S.  763;  Bloomingdale  v. 
Duffy,  (Sup.  App.  T.  1911)  71  Misc. 
136,  127  N.  Y.  S.  1080,  affirmed  146 
App.  Div.  879  mem.,  130  N.  Y.  S. 
1105;  King  v.  Whitely,  (Chan.  Ct, 
1843)    10  Paige  465. 

In  Ireland  v.  United  States  Mortg., 
etc.,  Co.,  (Sup.  1902)  72  App.' Div. 
95,  76  N.  Y.  S.  177,  where  a  mortga- 
gee of  a  leasehold  estate  for  the 
mutual  benefit  of  himself  and  the 
mortgagor  was  appointed  the  lat- 
ter's  agent  to  receive  the  reats  and 
disburse  them  in  payment  of  certain 
debts  of  the  mortgagor,  including  the 
rents  to  accrue  under  the  lease,  it 
was  held  that  the  contract  was  not 
intended  for  the  benefit  of  the  lessor 
and  conferred  on  him  no  right  to 
hold  the  mortgagee  liable  to  him, 
Ingraham,  J.,  saying:  "  This  agree- 
ment was  not  made  for  the  benefit  of 
the    plaintifl^,   nor   was   it   ever    con- 
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tion  Gray,  J.,  says:  "  Within  the  principles  of  adjudged  cases 
in  this  court,  where  the  plaintiff  seeks  to  base  his  right  to  maintain 
his  action  against  a  third  party  upon  a  contract  made  between 
that  party  and  another,  it  must  be  one  made  or  intended  for  his 
benefit.  Such  a  beneficial  intent  must  be  clearly  found  in  the 
agreement.  ...  In  all  of  the  cases  which  I  have  examined,  where 
the  action  was  sustained,  the  facts  showed  that  the  promise  clearly 
was  for  the  third  person's  benefit,  and  made  with  that  distinct 
intention."  ^' 

§  769.  Application  of  Rule  as  to  Intent. —  Where  in  a 

lease  of  riparian  lands  which  contemplates  the  erection  of  a  mill 
by  the  lessee,  a  provision  was  inserted  requiring  that  the  mill  be 
erected  in  such  a  manner  as  not  to  injure  or  interfere  with  a  state 
canal  or  the  rights  of  the  state  to  use  the  waters  of  the  stream  as 
a  feeder  to  the  state  canal,  it  was  held  that  the  object  of  the  parties 
was  merely  to  provide  against  the  invasion  of  any  rights  which  the 
state  might  in  fact  have  to  use  the  waters  of  the  stream  and  not  to 
confer  on  the  state  any  additional  right  which  it  could  assert 
against  the  lessee.^"  And  where  on  a  sale  of  stock  in  a  corporation, 
a  promise  is  made  by  the  seller,  which  if  performed  would  confer 
a  benefit  on  the  corporation,  this  alone  does  not  entitle  the  corpora- 
tion to  enforce  it.^^  So  a  promise  merely  to  indemnify  the  promisee 
against  liability  on  his  part  to  a  third  person  is  not  a  promise 

templated  by  either  of  the  parties  Under  this  agreement  it  could  not  be 
to  it  that  this  defendant  .should  disputed  but  that  the  defendant  was 
assume  any  obligation  under  it  to  accountable  to  the  plaintiff  for  the 
pay  to  the  plaintiff  the  rent  due  rents  received.  The  parties  to  the 
upon  the  lease.  The  object  of  the  agreement  had  agreed  as  to  the  dis- 
agreement as  stated  was  to  provide  a  position  that  the  defendant  should 
way  and  means  to  the  easy  ex-  make  of  the  rents  as  they  should  oe 
tinguishment  of  the  tenant's  indebted-  received  by  the  defendant,  but  this 
ness  to  the  defendant  and  to  have  the  covenant  was  one  solely  between  the 
benefit  of  the  aid  and  services  of  the  parties  to  the  agreement  and  was 
defendant  in  the  collection  of  the  for  their  sole  benefit." 
rents  of  the  premises,  the  care  and  19.  Beveridge  v.  New  iork  El.  R. 
custody  thereof  and  the  management  Co.,  (1889)  112  N.  Y.  1,  26,  20  State 
of  the  same;  and  to  accomplish  this  Kep.  962,  19  N.  E.  489.  See  also 
result  the  tenant  retained,  employed  Martin  v.  Peet,  (Sup.  G.  T.  1895)  92 
and  engaged  the  defendant  as  his  sole  Hun  133,  138,  71  State  Rep.  725. 
agent  to  take  the  sole  care,  charge  36  N.  Y.  S.  554. 
and  management  of  the  premises,  and  20.  Walrath  v.  Redfield,  (1858) 
he  made  the  defendant  his  attorney  18  N.  Y.  457. 

in  fact  to  take  possession  of  the  de-  21.     Rochester   Dry   Goods   Co.   v. 

mised    premises    and    to    collect    and  Fahy,  (Sup.  1906)  111  App.  Div.  748, 

receive  from  time  to  time  all  rents  97  N.  Y.  S.  1013,  affirmed  188  N.  Y. 

that    should    be    receivable    therefor.  629  mem.,  81  N.  E.  1174. 
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made  for  the  benefit  of  such  third  person,  and  therefore  does  not 
confer  on  the  latter  any  right  to  enforce  the  promise,^^  3,3  where  a 
grantee  promises  to  indemnify  the  grantor  against  any  claim  of 
the  latter 's  agent  for  commissions.^^  Also  where  a  penal  bond  is 
given  to  a  debtor,  conditioned  on  the  payment  by  the  obligor  of  a 
certain  indebtedness  of  the  obligee  to  a  third  person,  this  is  a  con- 
tract for  the  indemnity  of  the  debtor,  and  there  is  no  promise, 
express  or  implied,  on  the  part  of  the  obligor  to  pay  such  indebted- 
ness which  can  be  enforced  by  such  third  person.^*  And  where  a 
mortgagee  after  he  had  assigned  the  mortgage  received  payment 
from  the  mortgagor  who  had  no  knowledge  of  the  assignment,  and 
thereafter  gave  a  penal  bond  to  the  mortgagor  conditioned  on  his 
repayment  of  the  amount  of  the  mortgage  debt  to  the  assignee  of 
the  mortgage,  it  was  held  that  this  bond  could  not  be  considered 
a  promise  made  to  the  mortgagor  for  the  benefit  of  the  assignee 
of  the  mortgage  so  as  to  enable  the  latter  to  enforce  it.^°  A 
covenant  on  the  part  of  a  lessee  to  make  repairs  to  the  demised 
premises  is  not  intended  for  the  benefit  of  third  persons  but  for 
that  of  the  landlord  alone,  and  cannot  be  relied  on  by  third  persons 
to  impose  a  liability  to  them  on  the  part  of  the  lessee.^"  Again, 
where  cosureties,  jointly  liable,  entered  into  an  agreement  under 
which  mortgages  were  executed  by  each  to  a  trustee  as  security 
to  the  others  for  any  excess  they  might  be  required  to  pay  over 
their  pro  rata  share  of  the  joint  debt,  it  was  held  that  the  mort- 
gages were  not  intended  for  the  benefit  of  the  creditor  and  there- 

22.     Turk  V.  Ridge,    (1869)    41  N.  36   N.   Y.    S.   554;    Lennon  v.   Lyon, 

Y.  201;  Merrill  v.  Green,   (1873)    55  (County  Ct.   1898)   22  Misc.  505,  50 

N.   Y.   270,  disapproving   as  to  this,  K  Y.  S.  763;  Caesar  v.  Kulla,  (Sup. 

aflBrming  on  other  grounds  66  Barb.  App.  T.    1905)    46   Misc.   587,  92  N. 

582;    Simson   v.    Brown,     (1877)     68  Y.  S.  798;  C.  T.  Willard  Co.  v.  ISfew 

N.    Y.    355,    reversing    6    Hun    251;  York,    (Sup.   Sp.   T.    1913)    81   Misc. 

Vilas    V.    Page,     (1887)     106    N.     Y.  48,    142    N.    Y.    S.    11;    Kayser    v. 

439,  11  State  Rep.  416,  13  N.  E.  743;  Silverberg,    (Sup.   App.   T.   1906)    98 

Berry   v.   Brown,    (1887)    107   N.   Y.  N.  Y.  S.  222;  Mackintosh  v.  Fatman, 

659,  12  State  Rep.   15,  14  N.  E.  289,  (Super.    Ct.    Sp.    T.    1869)    38   How. 

1    Silv.    App.    542;    French    v.    Vix,  Pr.  145. 

(1894)    143  N.  Y.  90,  60  State  Rep.  23.  Kayser     v.     Silverberg,      (Sup. 

469,  37  N.  E.  612;  Mansfield  v.  New  App.  T.   1906)    98  N.  Y.   S.  222. 

York,   (Sup.  1897)   15  App.  Div.  316,  24.  Turk  v.  Ridge,  (1869)  41  N.  Y. 

44  N.  Y.  S.  229,  affirmed  165  N.  Y.  201.     See     also     Merrill     v.     Green, 

208,  58  N.   E.  889;   Edick  v.  Green,  (1873)   55  N.  Y.  270. 

(Sup.  G.  T.  1885)  38  Hun  202;  Feist  25.     Simson  v.   Brown,    (1877)    68 

.V  SchiflFer,  (Sup.  G.  T.  1894)  79  Hun  N.  Y.  355,  reversing  6  Hun  251. 

275,  60  State  Rep.  859,  29  N.  Y.   S.  26.  Clancy  v.  Byrne,   (1874)   56  N. 

423;    Martin    v.    Peet,    (Sup.    G.    T.  Y.  129,  reversing  65  Barb.  344. 
1895)  92  Hun  133,  71  State  Rep.  725, 
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fore  could  not  be  enforced  at  his  instance.^^  Where  a  contract 
between  two  railway  companies  for  the  operation  of  the  road  of 
one  by  the  other  provided  that  the  latter  should,  in  case  the  net 
operating  income  was  insufficient,  advance  the  necessary  moneys 
to  pay  the  interest  on  the  outstanding  bonds  of  the  former,  it  was 
held  that  this  promise  was  not  intended  for  the  benefit  of  the  bond- 
holders and  therefore  could  not  be  enforced  by  them.^'  And  where 
the  lessee  of  the  property  of  a  corporation  agreed  to  pay  as  rental 
a  certain  dividend  on  the  stock  of  the  lessor,  it  was  held  that  this 
was  a  promise  for  the  benefit  of  the  corporation  solely  and  con- 
ferred no  right  of  action  on  the  stockholders.^'  But  where  a  rail^ 
road  corporation  was  under  a  binding  obligation  to  pay  a  certain 
dividend  on  stock  subscribed  to  by  a  municipality  in  aid  of  the 
company,  it  was  held  entitled  to  enforce  a  provision  in  a  lease  of 
the  railroad  under  which  the  lessee  agreed  to  assume  and  pay  the 
■  dividends  to  accrue  on  such  stoek.^"  "Where  a  contract  for  work 
and  labor  provides  that  the  employer  may  retain  a  certain  per- 
centage of  the  compensation  to  be  paid,  and  reserves  to  him  the 
right  to  pay  persons  employed  by  the  contractor,  this  does  not 
impose  any  liability  on  him  to  pay  such  employees  which  can  be 
enforced  by  them.'^ 

§  770.  Designation  of  Person  to  Be  Benefited. —  In  order  that 
a  promise  may  be  considered  as  entered  into  for  the  benefit  of  a 
third  person  so  as  to  enable  him  to  enforce  it,  it  is  not  essential 
that  he  be  named  specially  as  the  person  to  be  benefited,  provided 
he  can  be  clearly  identified  as  the  one  for  whose  benefit  the  con- 
tract is  made ;  ^^  and  it  is  held  immaterial  that  the  person  for 

27.  Seward  v.  Huntington,  (1883)  31.  O'Neil  v.  Hudson  Valley  Ice  Co., 
94  N.  Y.  104,  reversing  26  Hun  217.  (Sup.  G.  T.  1893)  74  Hun  163,  56 
See  also  Hampton  v.  Phipps,  (1882)  State  Rep.  289,  26  N.  Y.  S.  598; 
108  U.  S.  260,  2  S.  Ct.  622,  27  U.  S.  Quinlan  v.  Russell,  (City  Ct.  G.  T. 
(L.  ed.)   719.                      .  1881)   47  Super.  Ct.  212,  affirmed  94 

28.  Metropolitan  Trust  Co.  v.  New  N.  Y.  350.  See  also  Wells  v.  Wil 
York,  etc.,  R.  Co.,  (Sup.  G.  T.  1887)  iams,  (Sup.  G.  T.  1863)  39  Barb. 
45  Hun  84,  9  State  Rep.  415.  567. 

29.  Beveridge  v.  New  York  El.  R.  32.  Coster  v.  Albany,  (1871)  43 
.  Co.,  (1889)  112  N.  Y.  1,  20  State  N.  Y.  399,  411;  Barlow  v.  Myers, 
.  Rep.   962,  19  N.   E.  489,  affirming  5        (1876)    64  N.   Y.   41;    Pond  v.   New 

State    Rep.    59;    Harkness    v.    Man-  Roclielle  Water  Co.,  ( 1906 )   183  N.  V. 

hattan    R.    Co.,     (Super.    Ct.'  Sp.    T.  330,   335,   76  N.  E.   211;    Bradley  v. 

1886)    54    Super.   Ct.    174,    11    State  McDonald,  (1916)  218  N.  Y.  351,  113 

Hep.  752.  N.   E.   340,  affirming  157  App.   Div. 

30.  Marklove  v.  Utica,  etc.,  B.  Co.,  572,  142  N.  Y.  S.  702;  Vulcan  Iron 
'  (Sup    Sp    T.  1905)   48  Misc.  258,  96  Works     v.      Pittsburg-Eastern      Co., 

N.  y.  S.  795.  (Sup.  1911)   144  App.  Div.  827,  830, 
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whose  benefit  the  contract  is  entered  into  is  not  known  or  ascer- 
tained at  the  time  the  promise  is  made,^=  or  that  it  is  to  pay 
an  indebtedness  or  obligation  to  be  thereafter  incurred  by  the 
promisee.^*  Thus  a  promise  made  to  a  person  to  pay  for  any 
services  of  a  particular  character  which  may  be  thereafter  rendered 
to  the  promisee  may  be  enforced  by  the  person  who  renders  such 
services  if  made  for  his  benefit,^^  even  though  he  may  not  have 
had  knowledge  of  the  promise  at  the  time  he  rendered  the  services.^* 
A  promise  made  to  a  municipal  or  quasi-municipal  corporation 
for  the  benefit  of  inhabitants  generally  or  a  particular  class  may 
be  enforced  by  one  of  the  class  intended  to  be  benefited  though  he 
is  not  specifically  named."  Where  the  promise  is  to  pay  a  debt 
owing  by  the  promisee,  the  creditor  need  not  be  named,  provided 
the  indebtedness  is  specified,'*  and  a  promise  to  pay  a  designated 


129  N.  Y.  S.  676;  Lewis  v.  Home  Ins. 
Co.,  (Sup.  Sp.  T.  1920)  110  Misc. 
592,  181  N.  Y.  S.  839. 

33.  Coster  v.  Albany,  (1871)  43 
N.  Y.  399,  412;  Bradley  v.  McDonald, 
(1916)  218  N.  Y.  351,  113  N.  E.  340, 
affirming  157  App.  Div.  572;  142 
N.  Y.  S.  702;  Traver  v.  Snyder, 
(Sup.  App.  T.  1901)  35  Misc.  261, 
71  N.  Y.  S.  761,  affirming  34  Misc. 
406,  69  N.  Y.   S.  750. 

34.  Riordan  v.  Tremont  First  Presb. 
Church,  (Com.  PI.  G.  T.  1893)  6 
Misc.  84,  55  State  Rep.  396,  26  N.  Y. 
S.  38,  affirming  3  Misc.  553,  52  State 
Rep.  524,  23  N.  Y.  S.  323;  Traver  v. 
Snyder,  (Sup.  App.  T.  1901)  35 
Misc.  261,  71  N.  Y.  S.  761,  affirming 
34  Misc.  406,  69  N.  Y.  S.  750. 

In  Embler  v.  Hartford  Steam 
Boiler  Inspection,  etc.,  Ins.  Co., 
(1899)  158  N.  Y.  431,  436,  53  N.  E. 
212,  Gray,  J.,  says,  as  regards  the 
right  of  a  person  for  whose  benelit 
a  contract  is  made  to  enforce  it, 
"  it  must  appear  that,  when  the  con- 
tract was  iriade,  some  obligation,  or 
duty,  was  owing  from  the  promisee 
in  the  contract  to  the  party  to  he 
benefited."  This  statement  is,  how- 
ever, as  has  been  pointed  out,  clearly 
obiter  dictum  and  was  not  concurred 
in  by  the  other  judges.  See  Travis 
V.  Snyder,  (City  Ct.  G.  T.  1901)  34 
Misc.    406,    407,    69    N.    Y.    S.    750, 


affirmed  35  Misc.  261,  71  N.  Y.  S. 
761. 

35.  Riordan  v.  Tremont  First  Presb. 
Church,  (Com.  PI.  G.  T.  1893)  6 
Misc.  84,  55  State  Rep.  396,  26  N. 
Y.  S.  38,  affirming  3  Misc.  553,  52 
State  Rep.  524,  23  N.  Y.  S.  323; 
Traver  v.  Snyder,  (Sup.  App.  T. 
1901)  35  Misc.  261,  71  N.  Y.  S.  761, 
affirming  34  Misc.  406,  69  N.  Y.  S. 
750. 

36.  Riordan  v.  Tremont  First  Presb. 
Church,  (Com.  PI.  G.  ±.  1893)  6 
Misc.  84,  55  State  Rep.  396,  26  N. 
Y.  S.  38,  affirming  3  Misc.  553,  52 
State  Rep.  524,  23  N.  ^.  S.  323. 

37.  Pond  V.  New  Rochelle  Water 
Co.,  (1906)  183  N.  Y.  330,  335,  76 
N.  E.  211,  affirming  107  App.  Div. 
624  mem.,  95'  N.  Y.  S.  1155.  See 
also  Rochester  Telephone  Co.  v.  Ross, 
(1909)    195  N.  Y.  429,  88  N.  E.  793, 

affirming  125  App.  Div.  76,  109  N. 
Y.  S.  381 ;  Rigney  v.  New  York  Cent., 
etc.,  R.  Co.,  (1916)  217  N.  Y.  31,  111 
N.  E.  226,  affirming  161  App.  Div. 
187,  146  N.  Y.  S.  395;  Gaedeke  v. 
Staten  Island  Midland  R.  Co.,  (Sup. 
1899)  43  App.  Div.  514,  60  N.  Y.  S. 
598.  See  infra,  section  784,  as  to 
promises  made  to  municipalities  for 
the  benefit  of  their  inhabitants. 

38.  Vulcan  Iron  Works  v.  Pitts- 
burg Eastern  Co.,  (Sup.  1911)  144 
App.  Div.  827,  830,  129  N.  Y.  S.  676. 
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debt  is  a  promise  for  the  benefit  of  the  holder  of  such  debt  though 
he  maj'  not  have  been  the  original  creditor  and  it  may  be  enforced 
by  him.^'  So  a  promise  made  by  one  person  for  a  valuable  con- 
sideration moving  from  another  to  pay  the  latter 's  debts  generally, 
or  debts  of  a  particular  class,  is  in  legal  effect  a  promise  to  pay 
creditors  who  are  such  or  who  belong  to  the  particular  class  at  the 
time  of  the  promise,  and  may  be  enforced  by  them  though  not 
specifically  named.'"'  On  the  other  hand,  it  is  held  that  a  creditor 
of  a  firm  cannot  maintain  an  action  on  a  promise  to  the  firm  to 
pay  a  portion,  for  instance  one  quarter,  of  its  indebtedness,  as  no 
one  creditor  can  show  that  it  is  intended  for  his  benefit,  or  that 
it  covers  any  part  of  his  claim." 

§  771.  Promise  for  Benefit  of  Relative;  Parent  and  Child. — 
The  early  English  case  of  Button  v.  Poole  "  is  one  of  the  earliest 
cases  in  which  a  third  person  for  whose  benefit  a  promise  was  made 
was  permitted  to  enforce  it  and  involved  a  promise  made  to  a 
father  on  a  consideration  moving  from  him  for  the  benefit  of  his 
daughter ;  and  it  may  now  be  considered  as  a  general  rule  that  the 
relation  of  parent  and  child  is  sufficient  to  enable  the  child  to 
enforce  a  promise  made  to  its  parent  for  the  benefit  of  the  child,*' 


See  also  Adams  v.  Wadhams,  (Sup 
G.  T.  1862)  40  Barb.  225;  Berbling 
vr.  Glaser,  (City  Ct.  G.  T.  1893)  3 
Misc.  624,  52  State  Rep.  266,  23  N. 
Y.  S.  118;  Spingarn  v.  Rosenfeld, 
(Com.  PI.  G.  T.  1893)  4  Misc.  523, 
54  State  Rep.  128,  24  N.  Y.  S.  733; 
Riordan  v.  Tremont  First  Presb. 
Church,  (Com.  G.  T.  1803)  6  Misc. 
84,  55  State  Rep.  396,  26  N.  Y.  S. 
38,  affirming  3  Misc.  553,  52  State 
Rep.  524,  23  N.  Y.  S.  .323. 

39.  Brown  v.  Curran,  (Sup.  G.  T. 
1878)  14  Hun  260. 
.  40.  Barlow  v.  Myers,  (1876)  64  N. 
Y.  41;  Kingsbury  v.  Earle,  (Sup.  G 
T.  1882)  2T  Hun  141;  Spingarn  v. 
Rosenfeld,  (Com.  PI.  G.  T.  1893)  4 
Misc.  523,  54  State  Rep.  128,  24  N. 
Y.  S.  733;  iKJwey  v.  Fidelity  Print- 
ing Co.,  (City  Ct.  G.  T.  1895)  12 
Misc.  551,  68  State  Rep.  875,  34  N 
Y.  S.  1143,  reversed  on  other  grounds 
16  Misc.  549,  74  State  Rep.  171,  38 
N.  Y.  S.  711;  King  v.  Isreal,  (Sup. 
App.  T.  1897)  19  Misc.  159,  43  N.  Y. 
S.  306;  Therasson  v.  McSpedon, 
(Com.  PI.  1858)   2  Hilt.  1. 


41.  Wheat  v.  Rice,  (1884)  97  N. 
Y.  296. 

42.  Button  V.  Poole,  ( 1689 )  2  Lev. 
210,  affirmed  T.  Raym.   302. 

43.  Todd  V.  Weber,  (1884)  95  JSI. 
Y.  181;  Murphy  v.  Whitney,  (1894) 
140   N.   Y.   541,   56   State   Rep.    510, 

35  N.  E.  930,  31  Abb.  N.  Cas.  86, 
affirming  69  Hun  573,  53  State  Rep. 
334,  23  N.  Y.  S.  1134;  Seaver  v. 
Ransom,  (1918)  224  N.  Y.  233,  238, 
120  N.  E.  639;  Rosseau  v.  Rouss, 
(Sup.  1904)  91  App.  Div.  230,  86  N. 
Y.  S.  497,  reversed  on  other  grounds 
180  N.  Y.  116,  72  N.  E.  916;  Schemer- 
horn  V.  Vanderheyden,  (Sup.  1806) 
1  Johns.  139;  Knowles  v.  Erwin,  (Sup. 
G.  T.  1887)  43  Hun  150,  5  State  Rep. 
421,  affirmed  124  N.  Y.  633  mem.,  26 
N.  E.  759;  Babcock  v.  Chase,  (Sup. 
G.  T.  1895)  92  Hun  264,  3  N.  Y. 
Annot.   Cas.   25,   72   State   Rep,   401, 

36  N.  Y.  S.  879  (the  promise  in  this 
case  was  made  by  a  grandfather  to 
the  parent  of  an  infant  in  considera- 
tion of  their  naming  the  infant  as 
directed  by  the  grandfather);  Whit- 
comb  V.  Whitcomb,  (Sup.  G.  T.  1895) 
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incltiding  a  promise  to  the  mother  of  an  illegitimate  child  for  the 
benefit  of  the  child.**  Thus  where  a  father  for  the  purpose  of 
making  a  distribution  of  his  estate  among  his  children  conveyed 
property  to  a  son,  receiving  from  him  a  promise  to  make  certain 
payments  to  a  daughter,  the  daughter  was  held  entitled  to  enforce 
the  promise.*^  But  where  the  promise  was  made  to  a  father  for 
the  benefit  of  a  daughter  who  was  of  age  and  married,  and  in  no 
way  dependent  on  him  for  her  support,  it  has  been  denied  that 
the  relation  of  parent  and  child  was  itself  sufficient  to  entitle  the 
daughter  to  enforce  the  promise.**  And  the  same  has  been  held 
true  where  for  a  consideration  moving  from  a  father  a  promise 
was  made  to  him  by  his  wife  to  leave  certain  property  to  his  son 
by  a  former  marriage,  it  not  being  shown  that  at  the  time  of  the 
promise  the  son  was  a  minor  or  dependent  on  his  father  for  his 
support,  or  that  the  father  was  under  any  other  special  oljligation 
to  the  son ;  *'  and  where  a  promise  was  made  to  a  mother  for  the 
benefit  of  her  adult  daughter  to  whom  the  mother  was  under  no 
legal  obligation  or  duty  which  she  undertook  in  this  manner  to 
discharge.*'  A  promise  to  a  child  for  the  benefit  of  its  parent  may, 
it  has  been  held,  be  enforced  by  the  parent.*' 

§  772.  Husband  and  Wife. — A  promise  made  to  a  husband 

for  the  benefit  of  his  wife,  on  a  consideration  moving  from  him, 

92  Hun  443,   71   State  Rep.  661,  36  46.  Mace  v.   Thayer,    (Sup.   1900) 

N.  Y.  S.  607;   Luce  v.   Gray,    (Sup.  51  App.  Div.   121,  64  N.  Y.  S.  315. 

G.   T.    1895)    92   Hun   599,   72   State  In    this    case    the    promise    to    the 

Rep.  85.,  36  N.  Y.  S.  1065;  Harbeclc  v.  father  was  to  pay  to  his  daughter  a 

Harbeck,  (Sup.  Sp.  T.  1914)  87  Misc.  part  of  the  price  of  land  conveyed  by 

420,   149  N.  Y.   S.   791,  affirmed  170  the   father  which  was   to   constitute 

App.   Div.   910   mem.,   154   N.   Y.   S.  a  lien  on  the  land.     The  court,  how- 

1125;   Sackett  v.   Sackett,    (Sup.  Sp.  ever,     sustained     the    right     of     the 

T.  18S7)  14  State  Rep.  251.    See  also  daughter  to  enforce  payment  on  the 

Wiite  V.  White,  (Sup.  1897)  20  App.  ground  that  the  further  facts  showed 

Div.  560,  47  N.  Y.  S.  273,  affirming  a  gift  by  the  father   to  her   of,  the 

20    Misc.    481,    46    N.    Y.    S.    658;  amount  to  be  paid  to  her. 

Bogardus  v.  Young,  (Sup.  G.  T.  1892)  47.  Wait  v.  Wilson,  (Sup.  1903)  86 

64  Hun  398,  404,  46  State  Rep.  780,  App.  Div.  485,  83  N.  Y.  S.  834. 

19  N.  Y.  S.  885;  Albere  v.  Kingsland.  48.  Seager  v.  Tholens,   (Sup.  1918) 

(City  Ct.  G.  T.  1891)   37  State  Rep.  182  App.  Div.  317,  170  N.  Y.  S.  482. 

406,  13  N.  Y.  S.  794.  49.    Smith  v.   Ferine,    (1890)    121 

44.  Todd  V.  Weber,  (1884)  95  N.  N.  Y.  376,  384,  31  State  Rep.  294, 
Y.  181;  Rosseau  v.  Rouss,  (Sup.  24  N.  E.  804  affirming  17  State  Rep. 
1904)-  91  App.  Div.  230,  86  N.  Y.  B.  226,  1  N.  Y.  S.  495.  See  also  Flagg 
497,  reversed  on  other  grounds  180  v.  Fisk,  (Sup.  1904)  93  App.  Div. 
N.  Y.  116,  72  N.  E.  916.'  169,   173,  87  N.  Y.  S.  530.     But  see 

45.  Knowles  v.  Erwin,   (Sup.  G.  T.  Oppen  v.  Hirsh,    (Sup.  Sp.  T.  1901) 
1887)   43  Hun  150,  5  State  Rep.  421,  33  Misc.  560,  68  N.  Y.  S.  879. 
affirmed  124  N.  Y.  633  mem.,  26  M. 

E.  759. 
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may  as  a  general  rule  be  enforced  by  the  wife,^"  though  the  promise 
goes  further  than  securing  to  the  wife  a  maintenance  and  dis- 
chai-ging  the  duty  on  the  part  of  the  promisee  to  support  his  wife."' 
Thus  where  a  promise  was  made  to  a  husband,  in  consideration  of 
services  to  be  rendered  by  him,  to  pay  the  contingent  compensa- 
tion therefor,  which  turned  out  to  be  a  very  large  amount,  to  his 
wife,  it  was  held  that  the  relation  of  husband  and  wife  was  itself 
sufficient  to  enable  the  wife  to  enforce  the  promise.^^  On  the  other 
hand,  where  a  lease  executed  by  a  husband  provided  that  the  rent 
which  might  accrue  after  his  death  should  be  paid  to  his  wife,  it 
was  held  that  as  this  was  an  attempt  by  the  husband  to  make  a 
testamentary  disposition  in  favor  of  his  "wife  it  was  invalid  as 
conferring  any  rights  on  her,  and  could  not  by  reason  merely  of 
her  relation  to  the  lessor  be  enforced  by  her  as  a  promise  made  for 
her  benefit.^'  And  the  view  has  been  taken  in  a  case,  which  was 
decided  on  another  ground,  where  a  husband  made  his  brother  the 
beneficiary  in  a  life  insurance  policy  on  the  latter 's  promise  to 
make  certain  payments  to  the  wife  of  the  insured  after  his  death, 
that  as  the  husband  owed  no  duty  to  his  wife  to  take  out  insurance 
for  her  -benefit  or  to  support  her  after  his  death,  the  wife  could  not 
maintain  an  action  on  the  promise.^*  If'  the  woman  for  whose 
benefit  the  promise  was  made  was  not  in  fact  the  lawful  wife  of 
the  promisee,,  as  where  the  husband  had  been  previously  married 

50.  Buchanan  v.  Tilden,  (1899)  158  wife  only  in  case  she  should  survivs 
N.  Y.  109,  52  N.  E.  724;  De  Cicco  the  lessor  did  not  affect  the  legality 
V.  Schweizer,  (1917)  221  N.  Y.  431.  of  the  contract,  as  any  interest  the 
117  N.  E.  807,  affirming  166  App  wife  acquired  under  the  lease  vested 
Div.  919  mem.,  152  N.  Y.  S.  1106;  at  the  time  the  lease  was  executed, 
Seaver  v.  Ransom,  (1918)  224  N.  Y.  and  he  places  his  concurrence  on  the 
233,  238,  120  N.  E.  639;  Bouton  v.  ground  that  "the  bare  fact  that 
Welch,  (Sup.  1900)  48  App.  Div.  378,  plaintiff  was  the  wife  of  the  lessor 
388,  63  N.  Y.  S.  80;  Shepard  V.  is  not  a  sufficient  consideration  to 
Shepard,  (Chan.  Ct.  1823)  7  Johns.  support  the  promise  for  her  benefit" 
Ch.  57.  and  cites  among  others  the  Buchanan 

51.  Buchanan  v.  Tilden,  (1899)  v.  Tilden  case,  supra,  which  as 
158  N.  Y.  109,  52  N.  E.  724.  But  stated  above  takes  a  contrary  view, 
see  Klotz  V.  Klotz,  (City  Ct.  G.  T.  54.  Klotz  v.  Klotz,  (City  Ct.  G.  T. 
1897)   20  Misc.  662,  46  N.  Y.  S.  255.  1897)   20  Misc.  662,  46  N.  Y.  S.  255.. 

52.  Buchanan  v.  Tilden,  (1899)  This  view  cannot,  it  would  seem,  be 
158  N.  Y.  109,  52  N.  E.  724,  reversing  sustained  on  principle,  especially 
6  App.  Div.  354,  39  N.  Y.  S.  228.  since   the   decision   by   the   Court   of 

53.  Priester  v.  Hohloeh,  (Sup.  Appeals  in  the  Buchanan  v.  Tilden 
1902)  70  App.  Div.  256,  75  N.  Y.  S.  case  referred  to,  supra,  which  re- 
405.  In  a  concurring  opinion  Kel-  versed  the  decision  of  the  appellate 
logg,  J.,  however,  states  that  the  con-  division  relied  on  as  authority  for 
tingency  of  payment  of  rental  to  the  the  decision. 
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to  another  woman  who  was  still  living  and  from  whom  he  had  not 
been  divorced,  it  has  been  held,  and  it  would  seem  properly,  that 
the  relation  is  not  sufficient  to  entitle  the  woman  to  enforce  the 
promise,  though  it  was  made  for  her  benefit.'^  But  it  seems  that 
the  relation  between  betrothed  persons  is  sufficient  to  enable  the 
woman  to  enforce  a  promise  made  to  her  intended  husband.^^ 

§  773.  More   Distant    Kinship. —  The   person   for   whose 

benefit  the  promise  was  made  has  also  been  permitted  to  enforce 
it  where  the  relation  between  him  and  the  promisee  was  more 
distant  than  that  of  parent  and  child."''  Thus  the  view  seems  to 
have  been  taken  that  yvhere  the  father  of  an  illegitimate  child 
promised  its  mother,  grandmother  and  cousin  to  make  provision 
for  the  child  by  will,  in  consideration  of  maintenance  and  support 
furnished  it  by  them,  that  the  child  could  enforce  the  promise.^' 
On  the  other  hand,  the  view  has  been  taken  that  the  mere  fact  that 
the  person  to  be  benefited  is  the  sister^'  or  grandchild*"  will  not 
confer  on  such  person  any  right  to  enforce  the  promise,  as  no  duty 
is  owing  by  the  promisee  to  that  person.  And  the  same  is  held 
true  as  regards  a  promise  to  an  atmt  for  the  benefit  of  her  niece  *^ 
or  to  a  decedent  for  the  benefit  of  his  collateral  relatives.*^  But 
in  a  recent  case  where  a  promise  was  made  to  an  aunt  for  the 
benefit  of  her  invalid  and  dependent  niece,  who  occupied  the  posi- 
tion of  a  foster  child,  it  was  held  by  the  Court  of  Appeals  that 

55.  Klotz  V.  Klotz,  (City  Ct.  G.  T.  143  N.  Y.  516,  62  State  Rep.  851,  38 
1897)   20  Misc.  662,  46  N.  Y.  S.  25!5.  N.   E.    731;    Gates   v.   Hames,    (Sup. 

56.  De  Cicco  v.  Schweizer,  (1917)  G.  T.  1889)  5  Silv.  Sup.  405,  28  State 
221  N.  Y.  431,  117  N.  ii.  807.  Rep.   313,    55    Hun   603,   8   N.   Y.   S. 

57.  Todd  V.  Weber,    (1S84)    95  ISI.  287. 

Y.   181,  affirming  17  Wkly.  Dig.  72;  61.  Sullivan    v.    Sullivan,     (1900) 

Seaver  y.  Ransom,   (1918)   224  N.   If.  161  N.  Y.  554,  56  N.  E.  116,  affirming 

233,    120    N.    E.    639,    affirming    180  39   App.   Div.   90,   56   N.   Y.   S.   693 

App.  Div.  734,  1G8  N.  Y.  S.  454.  (this  case  involved  a  promise  by  a 

58.  Todd  V.  Weber,  (1884)  95  N.  Y.  bank  made  to  an  aunt  to  pay  the 
181,  affirming  17  Wkly.  Dig.  72.  amount  of  a  deposit  made  by  her  to 
(From  the  meager  report  of  this  her  niece)  ;  Everdell  v.  Hill,  (Sup. 
ease  in  the  Weekly  Digest  it  seems,  1901)  58  App.  Div.  151,  68  N.  Y. 
hovrever,  that  there  was  an  assign-  S.  719,  reversing  27  Misc.  285,  58 
ment  by  the  cousin  to  the  plaintilf  N  Y.  S.  447,  appeal  dismissed  170 
of  her  claim  for  maintenance  fur-  N.  Y.  581,  63  N.  E.  1116  (this  case 
nished  the  child ) .  involved   a   promise   to    an    aunt   to 

59.  Townsend  v.  Rackham  (1894)  make  a  will  in  favor  of  her  niece). 
143  N.  Y.  516,  62  State  Rep.  851,  62.  Borland  v.  Welch,  (1900)  162 
38  N.  E.  731.                                                  N.   Y.    104,   56  N.   B.  556,   affirming 

SO.  Townsend  v.  Rackham,    (1894)        38  App.  Div.  284,  57  N.  Y.  S.  30. 
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the  relation  was  sufficient  to  enable  the  niece  to  enforce  the 
promise.*' 

§  774.  Promise  to  Master  for  Benefit  of  Servant.—  The  relation 
of  master  and  servant  is  not  itself,  it  seems,  sufficient  to  enable 
the  servant  to  enforce  a  promise  made  to  the  master.  Thus  prior 
to  the  Act  of  1892  (see  Insurance  Law,  §  55;  27  McKinney's  Cons. 
Laws,  p.  74),  expressly  authorizing  an  employer  to  take  out  a 
policy  of  insurance  covering  his  employees  collectively  for  their 
benefit.  Gray,  J.,  took  the  view  that  where  the  relation  of  master 
and  servant  did  not  exist  at  the  time  such  a  policy  was  taken  out 
by  a  master,  a  servant  thereafter  entering  his  employ  acquired  no 
right  to  enforce  the  promise  to  the  master,  as  at  the  time  the 
policy  was  taken  out  no  obligation  rested  on  the  master  with  regard 
to  such  servant.*^ 

§  775.  Promise  to  Nonstock  Corporation  or  Labor  Union  for 
Benefit  of  Member. —  There  is,  it  has  been  held,  such  a  relation 
between  a  nonstock  membership  corporation  and  its  members  as 
will  entitle  the  members  to  enforce  a  promise  made  to  the  corpora- 
tion for  their  benefit,*^  and  as  is  shown  later  an  inhabitant  or 
citizen  has  frequently  been  held  entitled  to  enforce  a  promise  made 
to  the  municipality  for  his  benefit.^^    A  member  of  a  labor  imion 

63.  Seaver  v.  Ransom,  (1918)  224  insurer  in  this  policy?  If  he  had. 
N.  Y.  233,  120  N.  E.  639,  affirming  no  legal  claim,  he  could  have  no 
180  App.  Div.  734,  168  N.  Y.  S.  454.  equitable   claim,   because   a,  court   of 

64.  Enibler  v.  Hartford  Steam  equity  will  not  enforce  a  demand 
Boiler  Inspection,  etc.,  Co.,  (1899)  which  is  in  contravention  of  rules  of 
158  N.  Y.  431,  53  N.  E.  212,  affirming  law.  We  do  not  know  that  he  was 
8  App.  Div.  186,  74  State  Rep.  884,  an  employee  of  the  pulp  company  at 
40  N.  Y.  S.  450.  In  this  case  it  the  time  this  contract  of  insurance 
was  held  by  the  majority  of  the  was  made.  The  only  parties  to  the 
eouit  that  irrespective  of  whether  contract  are  the  pulp  company  and 
the  servant  could  enforce  the  con  the  insurance  company.  It  cannot 
tract  the  policy  was  at  most  intended  be  supposed  that  there  was  an  in- 
as  an  indemnity  to  the  represents-  tention  on  the  part  of  the  pulp  com- 
tive  of  a  servant  who  was  killed  pany  to  secure  some  benefit  to  P.; 
in  the  eoiirse  of  his  employment,  and  for  he  was  not  in  its  employment 
that  where  compensation  had  been  and  he  could  in  no  respect  be  deemed 
made  by  the  employer  to  his  per-  in  privity  with  the  pulp  company 
sonal  representative  they  had  no  with  respect  to  the  contract.  There 
right  to  recover  on  the  policy.  Gray,  was  no  relation  of  debtor  and  cred- 
J.,  however,  in  respect  to  the  right  itor;  nor  any  obligation  or  duty 
of  the  servant  to  enforce  the  promise  owing  from  the  pulp  company  to  P. 
of  the  insurer  to  his  master  says:  affecting  or  concerning  this  contract." 
"  Wliat  was  there  in  the  relation  65.  Lovitt  v.  Illinois  Surety  Co., 
which  P.  sustained  to  the  pulp  com-  (Sup.  App.  T.  1914)  88  Misc.  100, 
pany  which  gave  him  a  legal  claim  150  N.  Y.  S.  609. 

to  the  benefit  of  the  promise  of  the  66.  See  infra,  section  784. 
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has  also  been  held  entitled  to  enforce  a  promise  made  to  the  union 
for  his  benefit." 

§  776.  Promise  for  Benefit  of  Creditor  Generally.— If  a  promise 
is  made  by  a  debtor  to  his  creditor  to  pay  the  debt  to  a  third 
person  to  whom  the  creditor  is  indebted,  it  is  well  settled  that  such 
third  person  may  maintain  thereon  an  action  against  the  debtor.^ 
And  on  the  principle  that  a  guaranty  goes  with  the  principal  debt, 
the  third  person  may  enforce  a  guaranty  given  the  promisee  that 
the  promisor  will  perform  his  agreement  to  make  payment  to  such 
third  person.*'  Thus  in  one  of  our  leading  eases,  where  at  the 
time  of  a  loan  the  borrower  at  the  instance  of  the  lender  promised 
to  pay  the  amount  of  the  loan  to  a  third  person  to  whom  the  lender 
was  indebted,  it  was  held  that  such  third  person  could  maintain 
an  action  thereon  against  the  borrower.'"  And  contracts  of  rein- 
surance, under  which  the  reinsurer  agrees  to  assume  and  pay  the 
claims  of  policy  holders,  may  be  enforced  by  the  latter.'^  The 
same  is  true  where  as  a  part  of  the  consideration  for  a  transfer  of 


67.  Gulla  V.  Barton,  (Sup.  1914) 
164  App.  Div.  293,  149  N.  Y.  S.  952. 

68.  Lawrence  v.  Fox,  ( 1859 )  20  N. 
Y.  268;  Dingeldein  v.  Third  Ave.  K. 
Co.,  (1868)  37  N.  Y.  575,  5  Trans. 
App.  155,  reversing  22  Super.  Ct.  79; 
Barlcer  v.  Bradley,  (1870)  42  N.  Y. 
316;  Coster  v.  Albany,  (1871)  43  N. 
Y.  399;  Hatchings  v.  Miner,  (1871) 
46  N.  Y.  456;  Seaver  v.  Kansom, 
(1918)  224  N.  Y.  233,  237,  120  N. 
E.  639;  Hatch  v.  Pryor,  (App.  1867) 
3  Keyes  441,  2  Abb.  App.  Dec.  343, 
3  Trans.  App.  317;  Seeord  v.  Lord, 
(App.  1867)  3  Keyes  525,  4  Abb. 
App.  Dec.  188,  3  Trans.  App.  328, 
aiBrming  22  Super.  Ct.  163;  Parraga 
v.  Ribon,  (Sup.  1899)  44  App.  Div. 
90,  61  N.  Y.  S.  1024;  Harris  v.  Eg- 
gleston,  (Sup.  1900)  47  App.  Div. 
169,  62  N.  Y.  S.  221;  Hart  v.  Equi- 
table L.  Assur.  Soc,  (Sup.  1916)  172 
App.  Div.  659,  158  N.  Y.  S.  1063; 
Bond,  etc..  Guarantee  Co.  v.  Upland 
Realty  Co.,  (Sup.  1919)  187  App. 
Div.  459,  176  N.  Y.  S.  13;  Auburn 
City  Banlv  v.  Leonard.  (Sup.  G.  T. 
1863)  40  Barb.  ]19;  Riordan  v, 
Tremont  First  Presb.  Church,  (Com. 
PI.  G.  T.  1893)  6  Mist?.  84,  55  State 
Rep.   396,  26  N.  Y.   S.   38,   aflBrming 


3  Misc.  553,  52  State  Rep.  524,  23 
N.  Y.  S.  323;  Williams  v.  Fisher, 
(Com.  PI.  G.  T.  1894)  8  Misc.  314, 
59  State  Rep.  282,  28  N.  Y.  S.  739; 
Marklove  v.  Utica,  etc.,  R.  Co.,  (Supj 
Sp.  T.  1905)  48  Misc.  258,  96  N.  Y. 
S.  795;  Dilcher  v  Nellany,  (Sup.  Tr. 
T.  1907)  52  Misc.  364,  102  N.  Y.  S. 
264;  Secor  v.  Law,  (Super.  Ct.  G.  T. 
1862)  22  Super.  Ct.  163,  affirmed  3 
Keyes  525,  4  Abb.  App.  Dec.  188,  3 
Trans.  App.  328;  Hand  v.  Kennedy. 
(Super.  Ct.  G.  T.  1879)  45  Super. 
Ct.  385;  Wise  v.  Morgan,  (Com.  PI. 
1885)  13  Daly  402,  affirmed  103  N. 
Y.  682  mem.,  7  State  Rep.  862; 
Bangs  V.  Blue  Ridge  R.  Co.,  (Com. 
PI.  G.  T.  1873)  45  How.  Pr.  169. 
See  also  Leibinger,  etc..  Brewing  Co, 
V.  Ernst,  (Sup.  1896)  IQ  App.  Div. 
459,  76  State  Rep.  387,  42  N.  Y.  S. 
387. 

69.  Claflin  v.  Ostrom,  (1874)  54 
N.  Y.  581. 

70.  Lawrence  v.  Fox,  (1859)  20 
N.  Y.  268. 

71.  Glen  v.  Hope  Mut.  L.  Ins.  Co., 
(1874)  56  N.  Y.  379;  Fischer  v. 
Hope  Mut.  L.  Ins.  Co.,  (1877)  69 
N.  Y.  161. 


776J 


BY  AND  AGAINST  WHOM  ENFORCEABLE 


1153 


real  or  personal  property  tke  transferee  promises  to  pay  a  debt 
owing  by  the  transferor  to  a  third  person  j'^  as  where  a  deblor 
transfers  his  property  to  one  of  his  creditors  who  promises  as  a 
part  of  the  consideration  for  such  transfer  to  pay  the  amount 
owing  to  the  other  creditors.'''^  And  it  has  been  held,  where  land 
is  eonvej'ed  in  consideration  of  the  grantee's  paying  the  debts  of 
the  grantor,  that  the  grantee  may  be  held  personally  liable  to  the 
creditors  though  their  claims  exceed  the  value  of  the  land ; '''  and 
the  fact  that  the  indebtedness  which  a  grantee  assumes  is  such 
that,  though  the  grantor  is  not  personally  liable  therefor,  a 
mechanic 's  lien  might  be  filed  against  the  property  and  thus  might 
constitute  an  incumbrance  within  the  grantor's  covenant  against 
incumbrances,  has  been  held  to  establish  such  an  indirect  liability 


72.  Dingeldein  v.  Third  Ave.  R.  Co., 
(1868)  37  N.  Y.  575,  5  Trans.  App. 
155,-  reversing  22  Super.  Ct.  79; 
Barker  v.  Bradley,  (1870)  42  N.  Y. 
316;  Claflin  v.  Ostrom,  (1874)  54 
N.  Y.  581;  Barlow  v.  Myers,  (1876) 
64  N.  Y.  41,  approving  as  to  this 
but  reversing  on  other  grounds  3 
Hun  720,  6  Thomp.  &  C.  183;  Arnold 
V.  Nichols,  (1876)  64  N.  Y.  117; 
Hallenbeck  v.  Kindred,  (1888)  109 
N.  Y.  620,  14  State  Rep.  69,  15  N.  E. 
887,  2  Silv.  App.  4;  Clark  v.  Howard, 
(1806)  150  N.  Y.  232,  44  N.  E.  695; 
Wright  v.  Roberts,  (Sup.  1904)  99 
App.  Div.  38,  90  N.  Y.  S.  752;  Vulcan 
Iron  Worlis  v.  Pittsburg  Eastern  Co., 
(Sup.  1911)  144  App.  Div.  827,  129 
N.  Y.  S.  676;  Anguish  v.  Blair,  (Sup. 
1914)  160  App.  Div.  52,  145  N.  Y.  S. 
392,  affirmed  216  N.  Y.  746  mem.. 
Ill  N.  E.  1084;  Ellwood  v.  Monk, 
(Sup.  1830)  5  Wend.  235;  Barker  v. 
Bueklin,  (Sup.  1846)  2  Denio  45; 
Seaman  v.  Hasbrouck,  (Sup.  G.  T. 
1861)  35  Barb.  151;  Adams  v.  Wad- 
hams,  (Sup.  G.  T.  1862)  40  Barb. 
225;  Hall  V.  Eobbins,  (Sup.  G.  T. 
1871)  61  Barb.  33,  4  Lans.  463; 
Melvain  v.  Tomes,  (Sup.  G.  T.  1878) 
14  Hun  31;  Brown  v.  Curran,  (Sup. 
.  G.  T.  1878)  14  Hun  260;  Kingsbury 
V.  Earle,  (Sup.  G.  T.  1882)  27  Hun 
141;  Schmid  v.  New  York,  etc.,  R. 
Oo.,  (Sup.  G.  T.  1884)  32  Hun  335, 
iffirmed  98  N.  Y.  634  mem.;  Pulvev 
T.  Skinner,  (Sup.  G.  T.  1886)  42  Hun 


322,  4  State  Rep.  816;  Reynolds  v. 
Lawton,  (Sup.  G.  T.  1892)  62  Hun 
596,  43  State  Rep.  578,  17  N.  Y.  fci. 
432;  Beemer  v.  Packard,  (Sup.  G.  T. 
1895)  92  Hun  546,  38  N.  Y.  S.  1045; 
Berbling  v.  Glaser,  (City  Ct.  G.  T. 
1893)  3  Misc.  624,  52  State  Rep. 
266,  23  N.  Y.  S.  118;  King  v.  Isreal, 
(Sup.  App.  T.  1897)  19  Misc.  159, 
43  N.  Y.  S.  306;  Gansevoort  Banlc 
V.  Altshul,  (Sup.  App.  T.  1899)  26 
Misc.  6,  55  N.  Y.  S.  733;  Traver  v. 
Snyder,  (Sup.  App.  T.  1901)  35 
Misc.  261,  71  N.  Y.  S.  761,  affirming 
34  Misc.  406,  69  N.  Y.  S.  750;  Lyon 
v.  Clochessy,  (Sup.  App.  T.  1904) 
43  Misc.  67,  86  N.  Y.  S.  245;  Mol- 
lison  V.  Gubelman,  (Sup.  App.  T. 
1918)  170  N.  Y.  S.  985;  Cook  v.  Ber- 
rott,  (Sup.  G.  T.  1892)  50  State  Rep. 
163,  21  N.  Y.  S.  358;  Connor  v. 
Williams,  (Super.  Ct.  G.  T.  1864) 
25  Super.  Ct.  46;  Cailleux  v.  Hall, 
(Com.  PI.  1850)  1  E.  D.  Smith  5; 
Therasson  v.  McSpedon,  (Com.  PI. 
1858)  2  Hilt.  1;  Berry  v.  Brown, 
(Sup.  G.  T.  1885)  22  Wkly.  Dig. 
103.  See  also  Woloott  v.  Merchant's 
Gargling  Oil  Co.,  (Sup.  1899)  45 
App.  Div.  379,  60  N.  Y.  S.  862;  On- 
tario Bank  v.  Root,  (Chan.  Ct.  1832) 
3  Paige  478. 

73.  Clark  v.  Howard,    (1896)    150 
N.  Y.  232,  44  N.  E.  695. 

74.  Kingsbury  v.   Earle,    (Sup.   G. 
T.  1882)    27  Hun  141. 


1154  NEW  YORK  LAW  OF   CONTRACTS  [§  776 

of  the  grantor  for  the  debt  as  would  enable  the  creditor  to  enforce 
the  promise  of  the  grantee  to  assume  and  pay  iV^  The  view  is  also 
taken  that  where  as  a  consideration  for  placing  or  leaving  property 
or  a  chose  in  action  in  the  hands  of  the  promisor  he  promises  to 
pay  from  the  proceeds  or  avails  of  such  property  a  debt  owing 
by  the  promisee  to  a  third  person,  the  latter  may  enforce  the 
promise ; "  as  where  one  to  whom  a  life  insurance  policy  is  made 
payable  holds  it  in  trust  for  the  insured  or  with  a  right  in  the 
latter  to  change  the  beneficiary,  and  promises,  in  consideration  of 
the  insured's  making  no  charge,  to  pay  from  the  proceeds  of  the 
policy  an  indebtedness  owing  by  the  insured  to  a  third  person." 
Where  a  person  engaged  in  business  transfers  the  assets  of  the 
business  to  a  partnership  of  which  he  is  to  be  a  member,  and  in 
consideration  of  such  transfer  the  firm  agrees  to  pay  certain  debts 
incurred  by  the  transferor  in  the  business,  the  creditors  may 
enforce  the  promise,  as  this  is  to  be  considered  as  a  promise  made 
for  the  benefit  of  such  creditors  and  not  merely  for  the  benefit  of 
■the  transferor.'^  So  where  on  the  assignment  of  a  lease  the  assignee 
assumes  the  obligations  of  the  lessee,  this  will  render  him  liable 
to  the  lessor  irrespective  of  any  privity  of  estate  arising  out  of  the 
assignment,  and  the  assignee  cannot  avoid  his  liability  to  the  lessor 
by  a  reassignment  of  the  leasehold  estate.''  It  has  been  held  imma- 
terial that  the  liability  which  the  promisor  agrees  to  assume  and 

75.  Hurd  v.  Wing,  (Sup.  1904)  93  711;  Fisher  v.  Martin,  (Sup.  G.  T. 
App.  Div.  62,  86  N.  Y.  S.  907,  on  1886)  6  State  Rep.  102;  Warburton 
prior   appeal    70   App.   Div.   506,    78       v.  Camp,  (Super.  Ct.  1888)  55  Super. 

.  N.  Y.  S.  574.     ,  Ct.  290,  14  State  Rep.  755,  affirmed 

76.  Hutchings  v.  Miner,  (1871)  46  112  N.  Y.  683,  21  State  Rep.  853, 
N.  Y.  456;  Bradley  v.  McDonald,  20  N.  E.  592,  2  Silv.  App.  146;  Berry 
(1916)  218  N.  Y.  351,  113  N.  E.  340,  v.  Mayhew,  (Com.  PI.  1861)  1  Daly 
affirming  157  App.  Div.  572,  142  N.  54. 

.Y.  S.  702;  Harris  v.  Eggleston,  (Sup.  77.  Hutchings  v.  Miner,   (1871)   46 

1900)   47  App.  Div.  169,  62  N.  Y.  S.  N.  Y.  456. 

221;     Greenley    v.     Greenley,     (Sup.  78.   Arnold   v.   Nichols,    (1876)    64 

190i6)    114  App.  Div.  640,  100  N.  Y.  N.    Y.    117.      See    also    Spingarn    v. 

S.  114;  Hale  v.  Boardman,   (Sup.  G  Rosenfeld,    (Com.   PI.   G.  T.   1893)   4 

T.     1858)     27     Barb.     82;     May     v.  Misc.  523,  54  State  Rep.   128,  24  Hi. 

National  Bank,   (Sup.  G.  T.  1876)   9  Y.    S.    733;    King    v.    Isreal,     (Sup. 

Hun    108,    affirmed    73    N.    Y.    599;  App.   T.   1897)    19  Misc.   159,  43  N. 

Lowey  v.  Fidelity  Printing  Co.,  (City  Y.  S.  306. 

Ct.    G.    T.    1895)    12    Misc.    551,    68  79.  Van  Schaick  v.  Third  Ave.  K. 

State   Rep.    875,   34   N.   Y.    S.    1143,  .  Co.,   (Sup.  G.  T.  1867)   49  Barb.  409, 

reversed  on   other  grounds   16   Misi'.  affirmed  38  N.  Y.  346,  7  Trans.  A^ 

549,  74  State  Rep.  171,  38  N.  Y.  S.  43. 
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pay  was  not  in  existence  at  the  time  of  his  promise,'"  as  where  a 
promise  is  made  to  an  employer  to  pay  the  unaccrued  salary  of  his 
employee.*^  An  agreement  made  by  one  of  the  creditors  of  a  com- 
mon debtor,  in  consideration  of  receiving  a  transfer  of  all  the 
property,  the  debtor  to  "  guarantee  "  another  creditor  the  pay- 
ment of  the  sum  of  money  owing  to  him  from  the  debtor,  within  a 
certain  time,  has  been  construed  to  import  an  absolute  promise 
to  pay  the  claim  of  such  other  creditor,  the  surrounding  circum- 
stances showing  that  the  promisor  received  the  property  from  the 
debtor  for  the  purpose  and  with  the  expectation  of  paying  there- 
from not  only  his  own  debt  but  that  of  the  other  creditor,  so  as 
to  entitle  the  latter  to  enforce  it.'^  And  the  same  has  been  held 
true  as  to  a  promise  made  to  a  debtor  to  "  cancel  "  his  indebted- 
ness to  a  third  person.*'  For  the  reason  that  the  promise  of  a 
grantee  to  pay  a  debt  owing  by  the  grantor  to  a  third  person  is 
enforceable  by  such  third  person,  it  is  held  that  this  is  in  effect 
a  payment  of  such  part  of  the  purchase  money,  and  that  where 
the  grantee  purchased  in  good  faith  and  without  notice  of  an  equity 
binding  the  land  in  the  hands  of  the  grantor,  he  does  not,  to  the 
extent  of  the  debt  so  assumed  and  unpaid,  occupy  the  position  of  a 
purchaser  who  has  not  paid  the  purchase  money  so  as  to  enable 
the  holder  of  the  equity  to  enforce  it  against  him  to  the  extent  of 
the  unpaid  amount  of  such  indebtedness.** 

§  777.  Promise    to    Receiver,    Heirs    or    Distributees. — 

Where  property  in  the  hands  of  a  receiver  is  transferred  and  the 
transferee  assumes  the  payment  of  an  obligation  incurred  or  to  be 
incurred  by  the  receiver,  this  inures  to  the  benefit  of  the  creditor 
and  may  be  enforced  by  him.*°  And  where  persons  are  in.iured 
while  a  railroad  is  being  operated  by  a  receiver,  it  is  held  that  his 
liability  and  that  of  the  property  in  his  hands  to  the  persons  so 
injured  is  such  as  will  enable  those  persons  to  enforce  the  promise 

80.  Coster  v.  Albany,  (1871)  43  84.  Watklns  v.  Reynolds,  (1890) 
N.  Y.  399,  412;  Mollison  v.  Gubel-  123  N.  Y.  211,  33  State  Rep.  173, 
man,  (Sup.  App.  T.  1918)  170  N.  25  N.  E.  322,  reversing  51  Hun  175, 
Y.  S.  985.  21  State  Rep.  586,  5  N.  Y.  S.  172. 

81.  Mollison  v.  Gubelman,  (Sup.  85.  Schmid  v.  New  York,  etc.,  R. 
App.  T.  1918)   170  N.   ^.  S.  985.  Co.,   (Sup.  G.  T.  1884)   32  Hun  335; 

82.  Clark  v.  Howard,  (1896)  150  Traver  v.  Snyder,  (Sup.  App.  T. 
N.  Y.  232,  44  N.  E.  695,  reversing  1901)  35  Misc.  261,  71  N.  Y.  S.  761, 
74  Hun  228,  56  State  Rep.  322,  26  affirming  34  Misc.  406,  69  N.  Y.  S 
N.  Y.  S.  620.  750;  Buffalo  Forge  Co.  v.  Columbus, 

83.  Auburn  .City  Nat,  Bank  v.  etc..  Clay  Constr.  Co.,  (Sup.  Sp.  T. 
Leonard,   (Sup.  G.  T.  1803)   40  Barb.  1908)    112  N.  Y.  S.   460. 

119. 
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of  one  to  whom  the  road  is  conveyed  by  the  receiver  to  pay  their 
claims.*^  It  is  also  held  that  there  may  be  sneh  an  indirect  liabil- 
ity on  the  part  of  heirs  or  distribiitees  of  a  deceased  debtor  as  will 
enable  the  creditors  to  enforce  a  promise  made  to  them  to  pay 
the  debt."  Thus  it  is  held  that  there  is  such  a  personal  interest 
on  the  part  of  the  heirs  and  distributees  of  a  decedent  as  to  the 
payment  of  a  debt  owing  by  a  partnership  of  M'hich  the  decedent 
was  a  member,  and  indirect  liability  therefor,  that  a  promise  made 
to  them  to  pay  such  debt  may  be  enforced  by  the  creditor.'* 

§  778.  Promise   by   Contractor  to   Pay  Employees  and 

Materialmen. —  Sometimes  bonds  or  other  obligations  are  taken 
by  a  landowner  from  one  contracting  to  erect  structures  for  him, 
requiring  the  contractor  to  pay  all  claims  for  employees  or  material- 
men, and  for  the  reason  that  there  is  no  liability  on  the  part  of 
the  landowner  for  the  payment  of  the  claims  of  such  third  persons 
it  is  held  that  the  latter  acquire  no  right  to  enforce  the  bond  or 
undertaking,*'  even  though  a  provision  is  inserted  in  the  bond 
expressly  attempting  to  confer  on  such  third  persons  this  right.'" 
And  this  is  especially  true  where  it  is  not  shown  that  the  employee 
or  materialman  had  knowledge  of  the  existence  of  the  bond  and 
rendered  his  services  or  furnished  the  materials  in  reliance  on  the 
bond."  The  legislature  may,  however,  expressly  confer  on  em- 
ployees and  materialmen  the  right  to  enforce  a  bond  so  taken.'^ 
And  on  principle  it  would  seem  that  where  the  landowner  is 
directly  liable,  or  an  indirect  liability  might  be  imposed  on  him  for 
the  claims  of  the  employees  or  materialmen,  the  promise  made  to 

86.  Schmid  v.  New  York,  etc.,  R.  74,  69  State  Rep.  846,  35  N.  Y.  S. 
Co.,  (Sup.  G.  T.  1884)  32  Hun  335,  453,  affirmed  on  opinion  below  156 
affirmed  98  N.  Y.  634  mem.  N.  Y.  702,  51  N.  E.  1089,  reargument 

87.  Flagg  V.  Fisk,  (Sup.  1904)  denied  157  N.  Y.  703,  52  N.  E.  112-3. 
93  App.  Div.  169;  87  N.  Y.  S.  530,  See  infra,  sections  783  and  7S4 
affirmed  179  N.  Y.  590  mem.,  72  N.  where  tlie  bond  is  taken  by  the  state 
E.    1141;    Pulver   v.    Skinner,    (Sup.  or  a  municipality. 

G.  T.  1886)  42  Hun  322,  4  State  Rep.  90.  Lyth  v.  Hingston,   (Sup.  1897) 

816;  Floyd  V.  Clark,  (1879)  1  Month.  14  App.  Div.  11,  43  N.  Y.  S.  653. 

L.   Bui.  55,   62.  91.  Buffalo     Cement     Co.     v.     Mc- 

88.  Flagg  V.  Fisk,  (Sup.  1904)  93  Naughton,  (Sup.  G.  T.  1895)  90  Hun 
App.  Div.  169,  87  N.  Y.  S.  530,  af-  74,  69  State  Rep.  846,  35  N.  Y.  S. 
firmed  179  N.  Y.  590  mem.,  72  N.  E.  453,  affirmed  on  opinion  below  156 
1141.  N.  Y.  702,  51  N.  E.  1089. 

89.  Lyth  V.  Hingston,  (Sup.  1897)  92.  Wilson  v.  Whitmore,  (Sup.  G. 
14  App.  Div.  11,  43  N.  Y.  S.  653.  T.  1895)  92  Hun  466,  71  State  Rep, 
See  also  Buffalo   Cement   Co.  v.  Mc-  849,  36  N.  Y.  S.  550. 

Kaughton,   (Sup.  G.  T.  1895)  90  Hun 
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him  to  pay  their  claims  may  be  enforced  by  them  if  intended  for 
their  benefit.'^ 

§  779.  Assumption  of  Payment  of  Mortgage.--  It  is  well 

settled  that  where  as  a  part  of  the  consideration  for  the  convey- 
ance of  land  the  grantee  assumes  the  payment  of  a  mortgage  or 
other  existing  incumbrance  for  which  the  grantor  is  personally 
liable,  the  promise  will  inure  to  the  benefit  of  the  holder  of  the 
mortgage  and  the  grantee  may  be  held  liable  to  the  mortgagee.'^ 
And  it  is  held  that  the  mortgagee  may  maintain  a  personal  action 
against  the  grantee  or  transferee  without  foreclosing  the  mortgage 
where  the  promise  was  in  fact  made  for  his  benefit,  on  the  theory 
that  a  third  person  may  sue  on  a  contract  made  for  his  benefit.^" 
The  right  of  the  lienor  to  enforce  the  promise  of  the  grantee  is 
also  upheld  on  equitable  grounds.  The  reason  for  this  is  that  as 
between  the  grantor  and  the  grantee,  the  grantee,  by  such  an  agree- 
ment, becomes  the  principal  debtor  of  the  mortgage  debt  and  the 
grantor  stands  in  the  situation  of  a  surety  for  him.  The  agree- 
ment of  the  grantee  being  given  for  the  indemnity  of  the  grantor, 
who  thus  stands  in  the  relation  of  a  surety  for  him,  the  mortgagee 
is  entitled  to  the  benefit  of  such  indemnity,  on  the  principle  that 
where  a  surety  or  a  perrson  standing  in  the  place  of  a  surety  for  the 
payment  of  a  debt  receives  security  for  his  indemnity  and  to  dis- 
charge such  indebtedness,  the  principal  creditor  is  in  equity  entitled 
to  the  full  benefit  of  that  security,  though  he  did  not  even  know 
of  its  existence.'^  As  a  general  rule,  to  entitle  the  lienor  to  enforce 
the  assumption  clause  in  the  deed  to  a  grantee,  the  debt  of  the 
grantor  must  by  the  assumption  become  as  between  the  grantor 
and  the  grantee  the  debt  of  the  latter.     As  said  by  Andrews,  J. : 

93.  Buffalo  Cement  Co.  v.  Me-  affirmed  120  N.  Y.  638  mem.,  24  N.  E. 
Naughton,  (Sup.  G.  T.  1895)  90  Hun  1096;  Halsey  v.  Reed,  (Chan.  Ct. 
74,  78,  69  State  Rep.  846,  35  N.  Y.  1842)  9  Paige  446;  Marsh  v.  Pike, 
S.  453,  affirmed  on  opinion  below  15.1  (Chan.  Ct.  1844)  10  Paige  593; 
N.  Y.  702,  51  N.  E.  1089.  See  also  Floyd  v.  Clark,  (1879)  1  Month.  L, 
Hurd  V.  Wing,    (Sup.  1904)    93  App.  Bui.  55,  62. 

Div.  62,  86  N.  Y.  S.  907.  95.  Burr  v.  Beers,   (1861)  24  N.  V. 

94.  Burr  v.  Beers,  (1861)  24  N.  Y.  178;  Thorp  v.  Keokuk  Coal  Co., 
178;  Campbell  v.  Smith,  (1877)  71  (1872)  48  N.  Y.  253,  affirming  47 
N.  Y.  26,  affirming  8  How.   6;    E'en-  Barb.    439. 

nett  V.  Bates,    (1884)    94  N.  Y.  354,  96.   Garnsey  v.   Rogers,    (1872)    47 

370;  Gifford  V.  Corrigan,   (1889)    117  N.  Y.   233,  236;   Cornell  v.  Prescott, 

N.    Y.    257,    27    State    Rep.    233,    22  (Sup.    Sp.    T.     1847)     2    Barb.    16; 

N.  E.  756;  Cornell  v.  Prescott,   (Sup.  Halsey  v.  Reed,    (Chan.  Ct.   1842)    9 

Sp.    T.    1847)    2   Barb.    16;    Rush  v.  Paige    446;    Marsh    v.    Pike,    (Chan 

Dilks,  (Sup.  G.  T.  1887)  43  Hun  282,  Ct.   1844)    10  Paige  595,   597. 
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"  We  think  the  true  result  of  the  decisions  upon  the  efEect  of  an 
assumption  clause  in  a  deed  is,  that  it  can  only  be  enforced  by  a 
lienor,  where  in  equity  the  debt  of  the  grantor  secured  by  the 
lien  becomes,  by  the  agreement  between  him  and  his  grantee,  who 
assumes  the  payment,  the  debt  of  the  latter.  On  the  other  hand, 
if  the  assumption  is  in  aid  of  the  grantor,  upon  the  security  of 
the  land,  and  not  as  between  them,  a  substitution  of  the  liability 
of  the  grantee  for  that  of  the  grantor,  or  in  other  words,  if,  in 
equity  as  at  law,  the  grantor  remains  the  principal  debtor,  then 
the  assumption  clause  is  a  contract  between  the  parties  to  the  deed 
alone,  and  the  liability  of  the  grantee  for  any  breach  of  his  obliga- 
tion is  to  the  grantor  only. ' ' "  And  a  promise  by  a  grantee  to 
assume  or  pay  an  existing  mortgage  on  the  land  conveyed  is  not 
necessarily  to  be  considered  as  a  promise  made  for  the  benefit  of 
the  mortgagee  so  as  to  enable  the  latter  to  maintain  an  action  at 
law  thereon.'*  Consequently  where  the  grantor  is  not  personally 
liable  for  the  mortgage  debt  the  holder  of  the  mortgage  acquires 
in  equity  no  right  to  resort  to  the  grantee  for  payment.''  And  in 
such  a  case,  as  there  is  no  duty  owing  on  the  part  of  the  grantor 
to  the  holder  of  the  mortgage,  his  relation  to  the  latter  is  not 
sufficient  to  render  the  promise  made  to  hi-m  enforceable  at  law 
by  the  mortgagee  as  a  promise  made  for  the  latter 's  benefit.^  And 
where  land  was  conveyed  by  a  husband,  and  the  grantee  assumed 
the  payment  of  a  mortgage  theretofore  executed  by  the  husband 
in  which  his  wife  joined,  thereby  releasing  her  dower  right,  it  was 
held  that  the  assumption  clause  conferred  no  right  of  action  in 
favor  of  the  wife,  though  on  account  of  the  nonpayment  of  the 
mortgage  and  its  foreclosure  her  dower  right  was  lost,  as  the  con- 
tract could  not  be  considered  as  made  for  her  benefit  and  also 
because  there  existed  no  obligation  on  the  part  of  the  promisee 

97.  Pardee  v.  Treat,  (1880)  82  N.  370;  Hurd  v.  Wing,  (Sap.  1902)  76 
Y.  385,  389.  App.   Div.   506,  78  N.  Y.   S.   574,  on 

98.  Garnsey  v.  Rogers,  (1872)  47  later  appeal  93  App.  Div.  62,  86  N. 
N.  Y.  233,  236;  King  v.  Whitely,  Y.  S.  907;  Smith  v.  Cross,  (Sup.  G. 
(Chan.  Ct.   1843)    10  Paige  465.  T.    1879)    16   Hun   487;    Coleman  \. 

99.  Trotter  v.  Hughes,  (1854)  12  Hiler,  (Sup.  G.  T.  1895)  85  Hun  547, 
N.  Y.  74;  Garnsey  V.  Rogers,  (1872)  67  State  Rep.  41,  33  N.  Y.  S.  357. 
47  N.  Y.  233,  236;  Vrooman  v".  See  also  Garnsey  v.  Rogers,  (1872) 
Turner,  (1877)  69  N.  Y.  280,  revers-  47  N.  Y.  233,  236;  Lehman  v.  Mus- 
ing 8  Hun  78;  King  v.  Whitely,  grave,  (Sup.  1897)  22  App.  Div.  566, 
(Chan.  Ct.  1843)   10  Paige  465.  48  N.   Y.   S.   499;   King  v.  Whitely, 

1.  Vrooman  v.  Turner,  (1877)  69  (Chan.  Ct.  1843)  10  Paige  465.  Bui 
N.  Y.  280,  reversing  8  Hun  78;  Ben-  see,  Thorp  v.  Keokuk  Coal  Co, 
nett  V.  Bates,    (1884)    94  N.  Y.  354,        (1872)   48  N.  Y.  253,  258. 
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to  his  wife  to  protect  her  dower  interest. ^  If  the  assumption  clause 
is  contained  in  a  mortgage,  though  in  the  form  of  a  deed  absolute, 
no  right  to  enforce  it  inures  to  the  lienor.^  The  personal  liability 
of  the  grantor  to  pay  the  prior  mortgage  debt  which  is  assumed 
by  his  grantee  need  not  arise  out  of  a  transaction  directly  between 
himself  and  such  lienor ;  it  is  sufficient  if  it  arises  out  of  an  assump- 
tion clause  in  the  conveyance  to  him,  and  consequently  where 
assumption  clauses  are  contained  in  successive  conveyances  the 
holder  of  the  lien  assumed  may  enforce  the  promise  of_each  and 
all  of  the  grantees,^  The  mere  fact  that  an  executory  contract  of 
purchase  provides  that  the  purchaser  is  to  agree  to  assume  an 
indebtedness  owing  by  the  vendor  confers  no  right  on  the  creditor 
to  hold  the  purchaser  liable  where  in  the  carrying  out  of  the  execu- 
tory contract  such  provision  is  abandoned  and  the  grantee  does 
not  assume  or  promise  to  pay  such  debt.^ 

§  780.  — —  Assumption  Clause  Contained  in  Mortgage  or  the 
Like. — ^A  stipulation  in  a  mortgage  whereby  the  mortgagee  assumes 
and  agrees  to  pay  a  prior  mortgage  on  the  premises  does  not  impose 
a  personal  liability  on  the  mortgagee  for  the  prior  mortgage  debt 
which  can  be  enforced  by  the  prior  mortgagee,  as  it  is  not  a  promise 
made  for  the  benefit  of  the  prior  mortgagee,  but  is  a  promise  for 
the  benefit  of  the  mortgagor  only  to  protect  his  interest  in  the 
property.'  And  this  is  true  where  the  stipulation  is  contained  in 
an  instrument  in  the  form  of  an  absolute  conveyance  but  intended 

2.     Durnherr  v.   Rau,    (1892)    135  or  at  least  such  benefit  must  be  the 

N.  Y.  219,  48  State  Rep.  394,  32  N.  direct  result  of  performance  and  so 

E.  49,  affirming  60  Hun  358,  38  State  within     tlie     contemplation     of     tho 

Rep.  786,   15  N.  Y.  S.   344.     In  this  parties,  and  in  addition  the  grantor 

connection       Andrews,       J.,       says:  must  have  a,  legal  interest  that  the 

"  There  is   lacking   in  this   case   the  covenant   be   performed   in   favor    oi 

essential     relation     of     debtor     and  the  party  claiming  performance." 

creditor  between  the  grantor  and   a  3.    See  following  section, 

third  person  seeking  to  enforce  such  4.    Dunning  v.  Leavitt,    (1881)    8-5 

a    covenant,    or    such    a   relation    as  N.  Y.   30,  33. 

makes   the   performance   of  the   cov-  5.      Mathiasen    v.    Barkin,     (Sup 

enant  at  the  instance  of  such  third  1901)    62  App.  Div.  614,  70  N.  Y.  S. 

person   a   satisfaction   of   some   legal  770. 

or     equitable    duty     owing     by     the  6.     Garnsey  v.  Rogers,    (1872)    47 

^antor  to  such  person,  which  must  N.  Y.  233;   Pardee  v.  Treat,    (1880) 

exist  according  to  the  cases  in  order  82  N.  Y.  385,  reversing  18  Hun  298, 

to  entitle  a  stranger  to  the  covenant  See    also    Ireland    v.    United    States 

to  enforce  it.    It  is  not  sufficient  that  Mortg.,    etc.,    Co.,     (Sup.    1902)     72 

the  performance  of  the  covenant  may  App.  Div.   95,   76   N.   Y.   S.   177,   af- 

benefit    a    third    person.      It    must  firmed  175  N.  Y.  491  mem.,  67  N.  E. 

have  been  entered  into  for  his  benefit,  1083. 
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as  a  mortgage  and  in  equity  so  regarded,'  tkough  the  condition  of 
the  defeasance  requires  the  grantor  to  pay  not  only  the  amount 
of  the  indebtedness  to  the  grantee  but  also  the  amount  of  the  prior 
liens.^  The  same  has  been  held  true  where  an  assignee  of  a  contract 
for  the  purchase  of  land  agrees  to  assume  the  payment  of  the 
unpaid  instalments  of  the  purchase  price  and  the  assignment 
reserves  to  the  assignor  the  conditional  right  to  avoid  or  redeem 
from  the  assignment.'  Where  the  right  of  redemption  is  reserved 
it  is  immaterial  whether  the  grantor  or  assignor  exercises  it  or  not ; 
the  existence  of  the  right  of  redemption  is  the  material  fact  and 
not  its  exercise.^"  As  said  by  Finch,  J.,  "  while  that  remains  [the 
right  to  redeem]  the  promise  ...  is  not  absolute,  and  is  plainly 
intended  solely  for  the  benefit  of  the  other  party  to  the  contract, 
and  not  at  all  for  that  of  the  creditor.  That  it  may  result  in  a 
benefit  to  him  is  not  enough  to  give  him  an  absolute  right  of 
action."" 

§  781.  What  Constitutes  Assumption  or  Agreement  to 

Pay ;  Extent  of  Liability. —  Where  land  is  conveyed  simply  ' '  sub- 
ject to  "  a  mortgage  or  other  lien  and  there  is  no  express  agree- 
ment by  the  grantee  to  pay  the  mortgage,  no  agreement  to  do  so 
will  be  implied,  and  no  action  involving  a  personal  liability  can 
be  maintained  by  the  mortgagee  against  the  grantee.^^  It  is  other- 
wise, however,  where  the  grantee  "  assumes  "  the  mortgage;  in 
such  a  case  a  promise  by  him  to  pay  the  amount  of  the  mortgage 
is  to  be  implied,  and  the  same  is  held  true  where  the  transfer  is 
"  subject  to  the  payment  "  of  an  indebtedness  not  constituting  a 
lien  on  the  property  transferred  but  merely  a  personal  liability  of 
the  grantor  or  transferor.^'  It  is  the  general  rule  that  where  land 
is  conveyed  subject  to  a  mortgage  the  grantee  is  estopped  or  pre- 
cluded from  attacking  the  validity  of  the  mortgage."  And  on  the 
same  principle  it  may  be  that  where  the  grantee  assumes  payment 
of  a  mortgage  or  other  lien  for  which  his  grantor  is  prima  facie 

7.  Garnsey  v.   Rogers,    (1872)    47  12.    Belmont  v.  Coman,   (1860)   22 
N.   Y.   233,   238.  ,  N.  Y.  438. 

8.  Pardee  v.  Treat,    (1880)   82  N.  13.     Dingeldein   v.    Third   Ave.   E.. 
Y.  385,  reversing  18  Hun  298.  Co.,    (1868)    37  N.  Y.   575,  5   Trans. 

9.  Roe  V.  Barker,   (1880)  82  N.  Y.  App.  155,  reversing  22  Super.  Ct.  79. 
*31,  affirming   17   Hun  84.  14.     Bennett   v.   Bates,    (1884)    94 

10.  Roe  v.  Barker,    (1880)    82  N.       N.     Y.     354,     modifying     on     other 
Y.  431.  grounds  26  Hun   364. 

11.  Roe  V.  Barker,    (1880)   82  N. 
Y.  431,  435. 
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liable  he  cannot  defend  his  personal  liability  to  the  holder  of  the 
mortgage  on  grounds  personal  to  his  grantor,  thoiigh  this  would  be 
somewhat  in  conflict  with  the  rule  that  to  impose  a  personal  liabil- 
ity on  a  grantee  by  reason  of  his  assumption  of  the  payment  of 
a  mortgage  on  the  land  conveyed  there  must  exist  a  liability  on  the 
part  of  his  grantor  for  its  payment.'^  The  terms  of  the  deed  may 
be  such  as  will  impose  no  greater  liability  on  the  grantor  or  on  the 
land  in  his  hands  for  the  satisfaction  of  the  mortgage  than  existed 
while  the  land  was  held  by  his  grantor,  and  may  authorize  the 
grantee  to  set  up  any  defense  to  the  enforcement  of  a  personal 
liability  on  him  or  a  liability  on  the  land  which  his  grantor  could 
have  asserted." 

§  782.  Right  of  Assignee  of  Creditor  to  Enforce  Collateral 

Promise. — ■  On  an  assignment  of  the  debt  by  the  creditor  the 
promise  to  pay  the  same,  made  for  the  benefit  of  the  creditor,  will 
pass  as  an  incident  to  the  debt  and  as  an  additional  security." 
But  the  assignee  takes  the  collateral  promise  subject  to  all  defenses 
existing  between  the  promisor  and  the  creditor,  such  as  a  right  of 
set-off,  even  though  the  debt  is  evidenced  by  a  negotiable  note 
which  is  transferred  before  its  maturity,  and  as  regards  the  right 
to  enforce  the  note  the  assignee  is  a  bona  fide  purchaser,  and 
therefore  in  so  far  as  the  enforcement  of  the  note  is  concerned 
takes  it  free  from  equitable  defenses;  in  such  a  case  the  promise 
is  not  to  be  considered  as  made  for  the  benefit  of  such  person  as 
may  be  the  holder  of  the  note  at  its  maturity,  but  for  the  benefit 
of  the  person  holding  it  at  the  time  the  promise  is  made,  and  there- 
fore the  title  of  the  assignee  of  the  note  to  enforce  the  promise  is 
a  derivative  one.^^  Thus  where  a  purchaser  of  the  property  of  a 
partnership  agreed  as  a  part  of  the  consideration  to  pay  certain 
debts  owing  by  the  partnership,  among  which  was  a  debt  evidenced 
by  the  firm's  negotiable  note,  it  was  held  that  though  on  an  assign- 
ment of  the  note  the  additional  security  for  the  payment  of  the 
note  passed  to  the  transferee  as  an  incident,  still  he  took  such 
additional  security  subject  to  a  right  of  set-off  existing  in  favor 
of  the  promisor  against  the  transferor  of  the  note." 

15.  Bennett  v.  Bates,  (1884)  94  also  Brown  v.  Curian,  (Sup.  G.  T- 
N.  Y.  354,  370.  1878)     14    Hun    260;     Marklove    v, 

16.  Bennett  v.  Bates,  (1884)  94  Utica,  etc.,  E,.  Co.,  (Sup.  Sp.  T. 
N.  Y.  354,  modifying  on  other  1905)  48  Misc.  258,  96  N.,Y.  S.  795. 
grounds  26  Hun  364.                                          18.     Barlow  v.   Myers,    (1876)    64 

17.  Barlow  v.  Myers,  (1876)  64  N.  Y.  41,  reversing  3  Hun  720,  H 
N.  Y.  41,  reversing  on  other  grounds  Thomp.  &  C.  183. 

3  Hun  720,  6  Thomp.  &  C.  183.     See  19.     Barlow  v.   Myers,    (1876)    61 
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§  783.  Contract  with  State  for  Benefit  of  Third  Person.—  Con-' 
tractors  with  the  state  who  assume  for  a  consideration  received^ 
from  the  sovereign  power,  by  covenant  express  or  implied,  to  do- 
certain  things,  are  liable,  in  case  of  neglect  to  perform  such  cove- 
nant, to  a  private  action  at  the  suit  of  the  party  injured  by  such 
neglect,  and  such  contract  inures  to  the  benefit  of  the  individual 
who  is  interested  in  its  performance.^"    The  ground  on  which  this 
rule  is  founded  is  a  broad  principle  of  public  policy  essential  to 
public  welfare,  and  it  is  not  necessary  for  its  support  to  invoke 
the  rule  that  a  person  for  whose  benefit  a  contract  is  made  may 
under  certain  circumstances  enforce  it.^'    It  is  consequently  held, 
where  a  contract  entered  into  by  the  state  for  the  publication  of 
the  official  reports  requires  that  the  publisher  furnish  copies  of 
the  reports  to  booksellers  and  on  his  failure  to  do  so  authorizes  a 
bookseller  to  whom  copies  are  refused  to  sue  to  recover  a  certain 
sum  as  liquidated  damages,  that  this  confers  on  the  bookseller  the 
right  to  maintain  the  action.^^    And  in  an  earlier  case  the  question 
arose  as  to  whether  an  action  would  lie  against  a  contractor  em- 
ployed by  the  state  to  keep  a  portion  of  the  canals  in  repair,  who 
neglected  his  duty,  whereby  the  plaintiff  sustained  damage,  and 
the  court  held  that  as  the  defendant  had  received  a  valuable  con- 
sideration from  the  state,  for  undertaking  the  contract,  he  was 
liable  to  a  third  party  for  damages  sustained  by  a  breach  thereof.^^ 
The  rule  is  equally  applicable  to  a  promise  made  to  the  state  to 
assume  and  pay  an  obligation  on  the  part  of  the  state  to  third 
persons,  though  the  state  may  not  be  subject  to  suit  at  the  instance 
of  individuals.^*    And  where  land  under  navigable  waters  is  granted 
by  the  state  to  an  individual  for  the  erection  of  a  dock,  to  be  used 
by  the  public  for  the  advance  of  commerce,  this  confers  rights  on 
the  public  which  may  be  enforced  by  an  individual  in  case  an 
attempt  is  made  by  the  grantee  to  exclude  him  from  the  use  of  the 

N.    Y.    41,    reversing   3    Hun    720,   «  22.     Little    v.    Banks,     (1881)     85 

Thomp.  &  C.    183.  N.  Y.  258,  affirming  20  Hun  143. 

20.  Conrad  v.  Ithaca,  (1857)  16  23.  Robinson  v.  Chamberlain, 
N.  Y.  158;  Weet  v.  Brookport,  (1857j  (1866)  34  N.  Y.  389.  See  also  Ful- 
16  N.  Y.  161  note;  Robinson  V.  Cham-  ton  F.  Ins.  Co.  v.  Baldwin,  (•1868! 
berlain,  (186G)  34  N.  Y.  389;  Little  37  N.  Y.  648,  5  Trans.  App.  180; 
V.  Banks,  (1881)  85  N.  Y.  258;  Johnson  v.  Belden,  (1871)  47  N.  Y. 
Seaver  v.  Ransom,  (1918)  224  N.  Y.  130;  Conroy  v.  Gale,  (Sup.  G.  T. 
233,  238,  120  N.  E.  639.  1871)    5   Lans.   344. 

21.  Little  V.  Banks,  (1881)  85  24.  Coster  v.  Albany,  (1871)  43 
N.   Y.   258,   265.  N.  Y.  399. 
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dock  erected  on  the -land  so  conveyed.^s  Also,  due  to  the  relation 
between  the  state  and  its  inhabitants,  it  has  been  held  that  where 
a  contractor  for  the  construction  of  a  state  work  gives  a  bond  to 
the  state  conditioned  on  the  payment  of  the  wages  of  all  laborers 
employed  by  the  contractor  on  the  work,  a  laborer  so  employed 
may  maintain  an  action  on  the  bond.^*  Where,  however,  a  bond 
is  given  to  a  municipality  by  a  contractor  undertaking  to  do  work 
for  the  municipality,  conditioned  on  the  payment  by  the  contractor 
of  the  claims  of  all  his  laborers  and  materialmen,  it  is  held  that 
the  relation  between  the  municipality  and  such  claimants  is  not 
sufficient  to  enable  one  who  furnishes  materials  to  the  contractor 
to  sue  on  the  bond,  as  the  city  is  under  no  obligation  to  such 
claimants." 

§■  784.  Contract  with  Municipal  and  Quasi-municipal  Corpora- 
tions Generally. —  In  analogy  to  the  rule  prevailing  in  case  of  con- 
tracts entered  into  with  the  state  for  the  benefit  of  its  citizens, 
citizens  have  been  permitted  to  enforce  promises  to  municipal  and 
quasi-municipal  corporations  for  the  benefit  of  their  inhabitants.^* 
Thus  where  in  a  contract  with  the  city  of  New  York  for  the  con- 
struction of  the  subway  the  contractor  agreed  to  be  responsible  for 
all  damage  done  to  abutting  property  owners  by  reason  of  the 
method  in  which  the  work  was  done,  it  was  held  that  this  was 
intended  for  the  benefit  of  such  property  owners  and  that  they 
could  maintain  an  action  thereon,  and  the  promisor  was  held  liable 
though  the  injury  to  the  property  owner  was  due  to  the  negligence 

25.  Harper  v.  Williams,  (1888)  (1911)  203  N.  Y.  106,  96  N.  B.  409, 
110  N.  /.  260,  18  State  Rep.  166,  18  modifying  128  App.  Div.  463,  112  N. 
N.  E.  77;  Thousand  Island  Steam  Y.  S.  807;  Rigney  v.  New  York 
Boat  Co.  V.  Visger,  (1904)  179  N.  Cent.,  etc.,  R.  Co.,  (1916)  217  N. 
Y.  206,  71  N.  E.  764,  affirming  86  Y.  31,  111  N.  E.  226,  affirming  161 
App.    Div.    126,   83   N.   Y.    S.    325.  App.   Div.    187,    146    N.    Y.    S.    395; 

26.  Fosmire  V.  National  Surety  Co.,  Seaver  v.  Ransom,  (1918)  224  N.  Y. 
(Sup.  1919)  189  App.  Div.  44,  177  233,  237,  120  N.  E.  639;  Cook  v. 
N.  Y.  S.  810,  reversing  104  Misc.  Dean,  (Sup.  1896)  11  App.  Div.  123, 
166,  171  N.  Y.  S.  474.  12  N.  Y.  S.  1040,  affirmed  on  opinion 

27.  See  the  following  section.  below  160  N.  Y.  660,  55  N.  ju.  1094; 

28.  McMahon  v.  Second  Ave.  R.  Glens  Falls  Gas  Light  Co.  v.  Van 
Co.,  (1878)  75  N.  Y.  231;  Pond  v.  Vranken,  (Sup.  1896)  11  App.  Div. 
New  Rochelle  Water  Co.,  (1906)  183  420,  42  N.  Y.  S.  339;  Continental 
N  Y.  330,  76  N.  E.  211,  affirming  Asphalt  Paving  Co.  v.  Hudson,  etc., 
107  App.  Div.  624,  95  N.  Y.  S.  1155;  R.  Co.,  (Sup.  1911)  14S  App.  Div. 
Rochester     Telephone    Co.     v.     Rosa,  338,  128  N.  Y.  S.  226;  Neale  v.  New 

(1909)  195  N.  Y.  429,  88  N.  E.  793,  York  Steam  Co.,  (Sup.  1911)  14? 
affirming  125  App.  Div.  76,  109  N.  App.  Div.  725,  132  N.  Y.  S.  71; 
Y.    S.    381;     Smyth    v.    New    York,       Schnaier  v.  Bradley  Contracting  Co., 
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of  an  independent  subcontractor.^'  Likewise  where  a  contractor 
in  his  contract  with  a  county  for  the  erection  of  a  bridge  agreed  to 
maintain  and  keep  in  good  repair  a  temporary  bridge  for  the  use 
of  the  public  while  the  construction  of  the  permanent  bridge  was 
going  on,  it  was  held  that  this  was  intended  for  the  benefit  of  the 
public  and  that  a  citizen  injured  on  account  of  a  defect  in  the  tem- 
porary bridge  could  recover  on  the  promise  to  the  county  though 
•the  county  would  not  in  any  way  have  been  liable  for  the  injury.^" 
And  in  a  recent  case  where  a  municipality  in  consideration  of  its 
consent  to  a  change  of  the  grade  of  a  street  by  a  railroad  com- 
pany received  the  latter 's  promise  to  assume  and  pay  damages 
for  any  injuries  which  the  abutting  property  owners  might  receive 
due  to  such  change  of  grade,  it  was  held  that  the  promise  was 
intended  for  the  benefit  of  such  property  owners  and  that  they 
could  enforce  it,  though  the  municipality  incurred  no  liability  to 
them  from  the  change  of  grade.^^  A  similar  view  has  been  taken 
where  the  municipality  in  granting  the  right  to  construct  a  sub- 
surface railway  exacted  a  promise  from  the  railway  company  to 
pay  for  any  injury  to  pipes,  etc.,  laid  by  third  persons  in  the 
streets.^^  If,  however,  the  provision  between  the  municipality  and 
a  contractor  is  intended  merely  as  an  indemnity  to  the  municipal- 
ity against  the  claims  of  third  persons  injured  in  the  course  of  the 

(Sup.  1918)    181  App.  Div.  538,  16!)  jury   thereto,  was   considered   as   in- 

N.    Y.    S.    88;    Dooley   v.    McMullen,  tended    for    the    benefit    of    the    gas 

(Sup.   App.   T.   1918)    172  N.   Y.   S.  company    and    the    relation    between 

135.  the   municipality   and   the   gas   com- 

29.     Smyth  v.   New  York,    (1911)  pany  such  as  to  entitle  the  gas  coni- 

,203  N.  Y.   106,  96  N.  B.  409,  modi-  pany  to  enforce  the  promise,  though 

fying  128  App.  Div.  463,   112  N.  Y.  the  injury  to  the  pipes  was  not  due 

S.   807.     See  also  Schnaier  v.   Brad-  to  any  negligence  on  the  part  of  the 

ley  Contracting  Co.,   (Sup.  1918)   181  contractor,  and  if  the  work  had  been 

App.    Div.    538,    169    N.    Y.    S.    88;  so  done  by  the  municipality  it  would 

Dooley  v.  McMullen,    (Sup.  App.  T-  not  have  been  liable  to  the  company. 

1918)    172  N.   Y.   S.    135.     But   see,  30.    Cook  v.  Dean,   (Sup.  1896)   11 

Haefelin  v.   McDonald,    (Sup.    1904)  App.  Div.  123,  42  N.  Y.  S.  1040,  af- 

96  App.  Div.  213,  89  N.  Y.  S.  395;  firmed   on  opinion  below   160  K   Y. 

Newman  v.  Bradley  Contracting  Co.,  660,  55  N.  E.   1094. 

(Sup.    App.    T.    1917)     100    Misc.    1.  31.     Rigney   v.    New    York    Cent., 

164  N.  Y.  S.  757.  etc.,  R.   Co.,    (1916)    217   N.   Y.  31, 

In  Glens   Falls   Gas   Light   Co.   v.  Ill  N.  E.  226,  affirming  161  App.  Div. 

Van  Vranken,    (Sup.   1896)    11   App.  187,  146  N.  Y.  S.  395. 

Div.  420,  42  N.  Y.  S.  339,  a  provision  32.      Continental    Asphalt    Paving 

in  a  contract  between  a  municipality  Co.    v.    Hudson,   etc.,   R.    Co.,    (Sup. 

and  a  contractor  for  the  constructio'i  1911)    143  App.  Div.  338,  128  N.  Y. 

of  a  sewer,  requiring  the  contractor  S.  226.     See  also  Neale  v.  New  Yorlc 

to  protect  from  injury  the  pipes  of  Steam    Co.,  ,(Sup.    1911)     147    App. 

a  gas  company  and  pay  for  any  in-  Div.  725,  132  N.  Y.  S.  71. 
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work,  it  will  confer  no  right  of  action  on  such  third  pei'sons.^^ 
Thus  where  a  contract  authorized  the  municipality  to  retain  a  cer- 
tain part  of  the  compensation  to  be  paid  a  contractor  for  the  con- 
struction of  a  sewer  or  drain,  as  an  indemnity  against  claims  of 
third  persons  who  might  be  injured  through  the  negligence  of  the 
contractor,  it  has  been  held  that  this  was  a  provision  merely  for 
the  indemnity  of  the  municipality  and  conferred  no  right  on  third 
persons  so  injured  to  any  part  of  the  fund  retained  by  the  munici- 
pality.'* A  contract  between  a  municipality  and  a  water  company 
for  the  furnishing  by  the  latter  of  a  water  supply  for  the  extin- 
guishment of  fire  confers,  according  to  the  decisions  in  our  state, 
no  right  of  action,  because  of  its  breach,  on  a  property  owner  whose 
property  is  destroyed  by  fire.'^  And  this  has  been  held  true  though 
the  contract  expressly  provided  that  the  water  company  "  shall 
and  will  assume  and  pay  all  damage  sustained  by  any  persons  or 
property,  or  recovered  or  adjudged  against  the  town,  by  reason 
of  the  negligence  of  the  said  party  of  the  first  part,  of  their  ser- 
vants, agents  or  employees,  in  constructing,  operating  or  repairing 
said  water  works,  or  in  the  exercise  of  the  rights  and  privileges 
hereby  granted  during  the  continiiance  of  the  franchise,  or  of  any 
extension  or  renewal  thereof.  .  .  .  Said  works  shall  be  kept  in  good 
working  condition,  and  for  each  month  that  each  hydrant  shall 
be  unfit  for  use  the  town  authorities  may  deduct  the  sum  of  five 
dollars  from  the  price  agreed  upon  to  be  paid  to  the  party  of  the 
first  part. "  ^    It  has  also  been  held  that  a  bond  given  by  a  con- 

33.  Mansfield  v.  New  York,  (Sup.  36.  Smith  v.  Great  Soutli  Bay 
1897)  15  App.  Div.  316,  44  N.  Y.  Water  Co.,  (Sup.  1903)  82  App.  Div. 
S.   229,   affirmed    165   N.    i'.    208,    58       427,   81   N.   Y.   S.   812. 

N.  E.  889;  Newman  v.  Bradley  Con-  It   is  not  clear  in  these  decisions 

tracting    Co.,     (Sup.    App.    T.    1917)  as   to    whether    the    ground    for    de- 

100  Misc.  1,  104  N.  Y.  S.  757.  nying.   the    right    of    action    by    the 

34.  Mansfield  v.  New  York,  (Sup.  property  owner  is  because  the  eon- 
1897)  15  App.  Div.  316,  44  N.  Y.  8.  tract  was  not  intended  for  the  ben- 
229,  affirmed  165  N.  Y.  208,  58  N.  efit  of  the  property  owners,  or 
E.  889.               ■  because   there  was   no   obligation   or 

35.  Smith  v.  Great  South  Bay  duty  on  the  part  of  the  municipality 
Water  Co.,  (Sup.  1903)  82  App.  to  property  owners  to  furnish  a  water 
Div.  427,  81  N.  Y.  S.  812;  Wain-  supply  for  the  extinguishment  of 
Wright  V.  Queens  County  Water  fires.  If  the  latter  is  the  ground  for 
Co.,  (Sup.  G.  T.  1894)  78  Hun  146,  such  decisions  they  would  seem  to  be 
60  State  Rep.  204,  28  N.  Y.  S.  987.  opposed  to  the  principle  on  which 
See  also  McEntee  v.  Kingston  Water  the  cases  above  referred  to  up- 
Co.,  (1900)  165  N.  Y.  27,  30,  58  N.  hold  the  right  of  the  inhabitants  to 
E.  785,  where  the  Wainwright  case  enforce  a  contract  with  the  muniei- 
is  referred  to  with  apparent  ap-  pality  entered  into  for  their  benefit 
proval. 
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tractor  to  the  municipality,  conditioned  that  the  contractor  shall 
pay  his  employees  and  materialmen,  will  not  sustain  a  suit  thereon 
by  an  employee  or  a  materialman,  as  in  respect  to  the  payment  of 
his  claim  there  is  no  duty  resting  on  the  municipality  or  statutory 
sanction  authorizing  the  municipality  to  enter  into  such  a  contract 
for  the  benefit  of  such  third  persons."  And  this  is  held  true 
though  the  bond  provides  that  any  employee  or  materialman  to 
whom  the  contractor  is  indebted  may  bring  an  action  on  the  bond 
for  the  recovery  of  the  sum  due  in  the  same  manner  as  if  such 
person  was  a  party  named  in  the  bond.^*  The  legislature  may 
require  that  a  bond  be  taken  for  the  benefit  of  the  employees  or 
materialmen  and  give  them  the  right  to  sue  on  such  a  bond,^'  but 
an  ordinance  or  resolution  adopted  by  the  municipality  directing 
that  such  a  bond  be  taken  from  contractors  is  not  equivalent  to 
statutory  authority.*" 

§  785.  Contract  Eestricting  Charges  by  Public  Service 

Corporation. —  It  is  well  settled  in  our  state  that  a  provision  in  a 
contract  with  a  municipality  for  supplying  not  only  the  municipal- 
ity but  also  its  inhabitants  with  water,  gas,  or  the  like,  at  certain 
specified  rates,  is  intended  for  the  benefit  of  and  is  enforceable 
by  an  inhabitant.'^  Thus  in  a  case  where  an  injunction  was  granted 

37.  Eastern  Steel  Co.  v.  Globe  40.  Lyth  v.  Hingston,  (Sup.  1897) 
Indemnity  Co.,  (1919)  227  N.  Y.  14  App.  Div.  11,  43  N.  Y.  S.  653. 
386,  125  N.  E.  916,  affirming  186  See  also  Buffalo  Cement  Co.  v.  Mc- 
App.  Div.  892  mem.,  172  N.  Y.  S.  Naughton,  (Sup.  G.  T.  1895)  90 
888;  Lyth  v.  Hingston,  (Sup.  1897)  Hun  74,  69  State  Rep.  846,  35  N.  Y. 
14  App.  Div.  11,  43  N.  Y.  S.  653;  S.  453,  affirmed  on  opinion  below 
Eastern  Steel  Co.  v.  Globe  Indem-  156  N.  Y.  702,  51  N.  E.  1089. 
nity  Co.,  (Sup.  1919)  185  App.  Div.  41.  Pond  v.  New  Rochelle  Water 
605,  174  N.  Y.  S.  98;  Buffalo  Cement  Co.,  (1906)  183  N".  Y.  330,  76  N.  E. 
Co.  V.  McNaughton,  (Sup.  G.  T.  211,  affirming  107  App.  Div.  624 
1895)  90  Hun  74,  69  State  .Rep.  mem.,  95  N.  Y.  S.  1155;  Rochester 
816,  35  N.  Y.  S.  453,  affirmed  on  Telephone  Co.  v.  Ross,  (1909)  195 
opinion  below  156  N.  Y.  702,  51  N.  Y.  429,  affirming  125  App.  Div. 
N.  E.  1089.  A  different  view  is  taKcn  76,  109  N.  Y.  S.  381;  Farnswortli 
where  the  bond  runs  to  the  state.  Boro  Oil,  etc.,  Co.,  (1915)  216  N.  Y. 
See   preceding  section.  40,  lOfl  N.  E.  860;   International  R. 

38.  Lyth  V.  Hingston,  (Sup.  1897)  Co.  v.  Rann,  (1918)  224  N.  Y.  83, 
14  App.  Div.  11,  43  N.  Y.  S.  653.  87,   120  N.  E.   153;   Murray  v.  New 

39.  Wilson  v.  Whitmore,  (Sup.  York  Telephone  Co.,  (Sup.  Sp.  T. 
G.  T.  1895)  92  Hun  466,  71  State  1913)  81  Misc.  636,  143  N.  Y.  S. 
Rep.  849,  36  N.  Y.  S.  550.  See  also  534;  Waclsenhut  v.  Empire  Gas,  etc., 
Beala  v.  Fidelity,  etc.,  Co.,  (Sup.  Co.,  (Sup.  Eq.  T.  1917)  166  N.  Y. 
1902)  76  App.  Div.  526,  78  N.  Y.  S  S.  29.  See  also  In  re  McGrath, 
584,  affirmed  178  N.  Y.  581  mem.,  (Sup.  G.  T.  1890)  56  Hun  76,  2^1 
70  N".  E.  1095.  State  Rep.  704,  9  N.  Y.  S.  168. 
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at  the  suit  of  an  inhabitant  to  enjoin  a  water  company  from  exact- 
ing a  higher  rate,  Bartlett,  J.,  says:  "  In  the  case  before  us  we 
have  a  municipality  entering  into  a  contract  for  the  benefit  of 
its  inhabitants,  the  object  being  to  supply  them  with  pure  and 
wholesome  water  at  reasonable  rates.  "While  there  is  not  presented 
a  domestic  relation  like  that  of  father  and  child  or  husband  and 
wife,  yet  it  cannot  be  said  that  this  contract  was  made  for  the 
benefit  of  a  stranger.  In  the  case  before  us  the  municipality  sought 
to  protect  its  inhabitants,  who  were  at  the  time  of  the  execution 
of  the  contract  consumers  of  water,  and  those  who  might  there- 
after become  so,  from  extortion  by  a  corporation  having  granted 
to  it  a  valuable  franchise  extending  over  a  long  period  of  time."  *^ 
And  in  a  more  recent  case  Cardozo,  J.,  says :  ' '  There  is  no  doubt 
that  the  inhabitants  of  a  town  may  enforce  a  valid  contract  of  this 
kind.""  Likewise  it  is  said  by  the  Court  of  Appeals  that  an 
inhabitant  of  a  municipality  may  enforce  a  provision  in  a  contract 
between  the  municipality  and  a  street  railway  company  limiting 
the  amount  of  fare  to  be  charged  by  the  company.  In  this  con- 
nection Pound,  J.,  quotes  with  approval  from  a  Rhode  Island  case 
as  follows:  "  The  contract  in  question  was  made  for  the  benefit 
of  passengers  using  the  defendant's  cars.  The  town  can  hardly 
show  damages  for  its  breach,  and  therefore  if  the  people  for  whose 
benefit  it  was  made  cannot  recover  for  its  breach,  no  one  can. 
True  the  town  might  take  steps  to  avoid  the  contract  and  stop  the 
road  for  failure  to  perform  conditions;  but  in  so  doing  it  would 
cut  off  the  privilege  of  the  many  to  redress  the  wrong  of  one. 
This  would  neither  be  a  reasonable  nor  an  adequate  remedy.  It 
must  have  been  intended  to  be  a  contract  for  the  benefit  of  the 
public,  made  through  their  corporate  representative,  tipon  which 
passengers  could  rely,  and  for  breach  of  which  they  could  seek 
redress ;  otherwise,  it  is  a  contract  of  little  obligation  and  force. ' '  ^' 
§  786.  Eight  of  Promisee  to  Release  Promisor. —  Where  a  prom- 
ise for  the  benefit  of  a  third  person  is  made  under  such  circum- 
stances as  entitle  the  third  person  to  enforce  it,  the  question  has 
arisen  as  to  the  right  of  the  promisee,  without  the  consent  of  such 
third  person,  to  release  or  discharge  the  promisor  from  his  obliga- 

42.  Pond  V.  Now  Rochelle  Water       f'o .    (1915)    216  N.  Y.   40,  48,   100 
Co.,    (1906)    183  N.  Y.  330,  338,   76       N.  B.  860. 

N.  E.  211.  44.    International  E.  Co.  v.  Kann, 

43.  Farnsworth  v.   Boro  Oil,  etc.,       ( 1918)  224  N.  Y.  83,  87,  120  N.  E.  153. 
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tion.  If  the  person  for  whose  benefit  the  promise  is  made  has 
accepted  or  expressed  his  assent  to  the  benefits  conferred  on  him, 
the  parties  to  the  contract  cannot  thereafter  rescind  the  contract 
nor  can  the  promisee  release  the  promisor  so  as  to  affect  in  any- 
way such  third  person's  right  to  enforce  it.''°  Thus  a  covenant  in 
a  deed  by  which  the  grantee  assumes  and  agrees  to  pay  a  mort- 
gage on  the  premises  conveyed,  after  it  has  come  to  the  knowledge 
af  the  owner  of  the  mortgage  and  has  been  assented  to  and  adopted 
by  him  as  a  security  for  his  own  benefit,  is  not  revocable,  and  a 
release,  therefore,  by  the  grantor,  without  the  assent  of  the  mort- 
gage creditor,  after  such  acceptance  and  adoption,  does  not  dis- 
charge the  grantee,  and  is  no  defense  to  an  action  on  the  covenant.** 
In  this  connection  Pinch,  J.,  after  referring  to  the  foundations 
on  which  the  right  of  a  third  person  to  sue  on  a  promise,  made  for 
his  benefit  is  based,  says :  "I  am  convinced  that  they  all  involve, 
as  a  logical  consequencBj  the  irrevocable  character  of  the  contract 
after  the  creditor  has  accepted  and  adopted  it,  and  in  some  manner 
acted  upon  it.  The  prevailing  opinion  in  that  case  [Lawrence  v. 
Fox,  20  N.  y.  268]  rested  the  creditor's  right  upon  the  broad 
proposition  that  the  promise  was  made  for  his  benefit,  and  there- 
fore he  might  sue  upon  it,  although  privy  neither  to  the  contract 
nor  its  consideration.  That  view  of  it  necessarily  involves  an 
acquisition  at  some  moment  of  time  of  the  right  of  action  which 
he  is  permitted  to  enforce.  If  it  be  possible  to  say  that  he  dofes 
not  acquire  it  at  the  moment  when  the  promise  for  his  benefit  is 
made,  it  must  be  that  he  obtains  it  when  it  has  come  to  his  knowl- 
edge and  he  has  assented  to  and  acted  upon  it.  For  he  may  sue; 
that  is  decided  and  conceded.  If  he  may  sue,  he  must,  at  that 
moment,  have  a  vested  right  of  action.  If  it  was  not  obtained 
earlier  it  must  have  vested  in  him  at  the  moment  when  his  action 

45.    Hartley  V.  Harrison  ( 1861 )  24  Thayer,    (Sup.    1900)    51    App.    Div. 

N.     Y.     170;     Gifford    v.     Corrigan,  121,   64   N.   Y.   S.   315;    May  v.   Na- 

(1889)   117  N.  Y.  257,  27  State  Rep.  tional    Fank,     (Sup.    G.    T.    1876)    9 

233,  22  N.  E.  756 ;   Watkins  v.  Key-  Hun  108,  affirmed  73  N.  Y.  599  mem. ; 

nolds,    (1890)     123   N.   Y.    211,    218,  Ward  v.  Cowdrey,   (Sup.  G.  T:  1889) 

33    State    Rep.    173,    25   N.    E.    322;  21    State   Rep.    372,    51    Hun   641,   5 

Parraga   v.    Ribon,    (Sup.    1899)    44  N.  Y.  S.  282,  affirmed  119  N.  Y.  614 

App.    Div.    90,    61    N.    y.    S.    1024;  mem.,  23  N.  E.  1143;  Judson  v.  Gray, 

Knowles  V,  Erwin,   (Sup.  G.  T.  1887)  (App.    1859)     17   How.    Pr.   289,   af- 

43    Hun   150,   5   State   Rep.   421,   af-  firmed  17  How.  Pr.  296. 

firmed   124   N.   Y.    633   mem.,   26   N.  46.     Giflford    v.    Corrigan,     (1889) 

E.   759;    Luce  v.   Gray,    (Sup.  G.   T  117  N.  Y.  257,  27  State  Rep.  233,  22 

1895)   92  Hun  599,  72  State  Rep.  85,  N.   E.   756. 
36  N.  Y.  S.  1065.     See  also  Mace  v. 
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was  comineneed,  so  that  the  right  and  the  remedy  were  born  at 
the  same  instant.  But  there  is  no  especial  magic  in  a  lawsuit. 
If  it  serves  for  the  first  time  to  originate  the  right  which  it  seeks 
to  enforce,  it  can  only  be  because  the  act  of  bringing  it  shows 
unequivocally  that  the  promise  of  the  grantee  has  come  to  the 
knowledge  of  the  plaintiff,  that  the  latter  has  accepted  and  adopted 
it,  that  he  intends  to  enforce  it  for  his  own  benefit,  and  gives  notice 
of  that  intention  to  the  adversary.  Prom  that  moment  he  must 
be  assumed  to  act  or  omit  to  act  in  reliance  upon  it.  But  if  all 
these  things  occur  before  a  suit  commenced,  why  do  they  not  equally 
vest  the  right  of  action  in  the  assignee  ?  What  more  does  the  mere 
lawsuit  accomplish?  And  so  the  contract  between  grantor  and 
grantee,  if  revocable  earlier,  ceases  to  be  so  when  by  his  assent  to 
it  and  adoption  of  it  the  creditor  brings  himself  into  privity  with 
it  and  elects  to  avail  himself  of  it,  and  must  be  assumed  to  have 
governed  his  conduct  accordingly.  I  see  no  escape  from  that  con- 
clusion. ' ' "  The  broad  view  has  also  been  expressed  that  the 
promisee  has  no  right  to  release  the  promisor,  though  the  only 
assent  or  acceptance  of  the  benefit  of  the  promise  by  the  third  per- 
son is  that  implied  by  law  from  its  beneficial  nature.*^  On  the 
other  hand,  the  view  has  been  expressed  that  until  the  person  for 
whose  benefit  the  promise  is  made  has  in  some  way  signified  his 
acceptance,  the  parties  to  the  contract  may  rescind  it  and  thus 
deprive  the  party  for  whose  benefit  it  was  made  of  any  right  of 
action  thereon.*'  The  mere  naked  promise  of  a  debtor  to  his  cred- 
itor to  pay  the  whole  or  any  part  of  his  indebtedness  to  a  third 
person  may  be  revoked  by  the  creditor,  as  there  is  no  consideration 
for  the  promise  and  it  can  at  most  operate  as  a  license  or  per- 
■  mission  to  the  debtor  until  revoked  to  make  payment  to  such  third 
t)erson,  and  confers  no  rights  on  such  third  person  which  he  can 
enforce  against  the  debtor. s"    And  if  the  provision  for  the  benefit 

47.  Gifford  v.  Corrigan,  (1889)  786,  787,  15  N.  Y.  S.  344,  affirmed 
117  N.  Y.  257,  262,  27  State  Rep.  on  other  grounds  135  N.  Y.  219,  48 
233,  22  N.  B.  756.  State   Rep.   394,   32  N.   E.   49.     See 

48.  Lawrence  v.  Fox,  (1859)  20  also  Townsend  v.  Rackham,  (1894) 
N.  Y.  268  (dictum  statement  per  143  N.  Y.  516,  62  State  Rep.  851, 
Gray,  J.).  See  also  Hatch  v.  Pryor,  38  N.  E.  731;  Wellington  v.  Conti- 
(App  1867)  3  Keyes  441,  2  Abb.  nental  Constr.,  etc.,  Co.,  (Sup.  G. 
App  Dec.  343,  3  Trans.  App.  317;  T.  1889)  52  Hun  408,  413,  24  State 
Hand  V.  Kennedy,    (Super.  Ct.  G.  T.  Rep.  678,  5  N.  Y.  S.  587. 

1879)   45  Super.  Ct.  385.  50.     Kelly   v.   Roberts,    (1869)    40 

49.  Durnherr  v.  Rau,  (Sup.  G.  T.  N.  Y.  432.  See  supra,  section  291.. 
1891)    60    Hun    358,    38    State    Rep. 
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of  a  third  person  is  intended  as  testamentary  in  its  character,  and 
subject  to  the  control  of  the  promisee,  the  latter  may  release  the 
promisor  from  any  liability  to  the  person  to  be  benefited.^^  Also 
a  contract  between  a  municipality  and  a  public  service  corporation, 
such  as  a  street  railway  company,  limiting  the  fare'  to  be  charged 
passengers,  while  enforceable  by  the  inhabitants  of  the  munici- 
pality," is  in  the  nature  of  a  municipal  regulation,  and  as  a  general 
rule  may  be  released  by  the  municipality  without  the  consent  of 
its  citizens ;  °^  but  it  has  been  held  that  such  a  limitation  involves 
"  property  or  rights  "  of  the  municipality  within  the  meaning  of 
a  provision  in  its  charter  making  resolutions  involving  "  property 
or  rights  "  subject  to  referendum." 

§  787.  Defenses  Available  against  Person  to  Be  Benefited. — 
Where  a  promise  is  made  for  the  benefit  of  a  third  person  he  takes 
it,  as  a  general  rule,  subject  to  any  infirmity  which  attached  to  it 
in  its  inception ;  ^^  and  the  party  to  be  benefited  takes  his  deriva,- 
tive  cause  of  action  subject  to  the  equities  between  the  original 
parties.^*  A  total  failure  of  consideration  is  a  defense  against  the 
enforcement  of  the  contract  by  the  person  to  be  benefited,"'  and  a 
partial  failure  of  consideration  is  available  in  reduction  of  the 
amount  recoverable.^*  As  said  by  Andrews,  J. :  "I  know  of  no 
authority  to  support  the  proposition  that  a  person  not  a  party  to 
the  promise,  but  for  whose  benefit  the  promise  is  made,  can  main- 

51.  Townsend  v.  Rackham,  (1894)  App.  T.  1901)  35  Misc.  40,  70  N.  Y. 
143  N.  Y.  516,  62  State  Rep.  851,  38  S.  106;  Bab  v.  Hirschbein,  (Com.  PI. 
N.   E.    731.  G.   T.    1891)    35   State  Rep.   580,   12 

52.  See  preceding  section.  N.    Y.    S.    730,    reversing    33    State 

53.  International  R.  Co.  v.  Eann,  Rep.  423,  11  N.  Y.  S.  776.  See  also 
(1918)  224  N.  Y.  83,  88,  120  N.  E.  Belknap  v.  Bender,  (1878)  75  N.  Y. 
153.  446,  affirming  4  Hun  414,  6  Thomp. 

54.  International  R.  Co.  v.  Rann,  &  C.  611. 

(1918)    224  N.  Y.  83,  87,  120  N.  E.  56.     Detmer    Woolen    Co.    v.    Van 

153,    affirming    185    App.    Div.    906,  Horn,   (Sup.  App.  T.   1908)   59  Misc. 

171    N.    Y.    S.    1088,   which    affirmed  163„  110  N.  Y.  S.  312. 

104  Misc.  46,  171  N.  Y.  S.  193.  57.     Dunning    v.    Leavitt,     (1881) 

55.  Arnold  v.  Nichols,  (1876)  64  85  N.  Y.  30,  31;  Hoffman  v.  North 
N.  Y.  117,  119;  Kilmer  v.  Smitli,  British,  etc.,  Ins.  Co.,  (Sup.  App. 
(1879)  77  N.  Y.  226;  Dunning  v.  T.  1901)  35  Misc.  40,  70  N.  Y.  S. 
Leavitt,  (1881)  85  N.  Y.  30;  Albany  106;  Detmer  Woolen  Co.  v.  Van 
City  Sav.  Inst.  v.  Burdick,  (1881)  Horn,  (Sup.  App.  T.  1908)  59  Miac. 
87  N.  Y.  40;   Dey  Ermand  v.  Cham-  163,  110  N.  Y.  S.  312. 

berlain,  ( 1882 )  88  N.  Y.  658,  14  Rep.  58.     Detmer    Woolen    Co.    v.    Van 

121,  affirming  25  Hun  231  mem.,  on  Horn,   (Sup.  App.  T.  1908)   59  Misc. 

prior  appeal   22  Hun   110;    Hoffman  163,  110  N.  Y.  S.  312. 
V.  North  British,  etc.,  Ins.  Co.,  (Sup. 
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tain  an  action  to  enforce  the  promise,  where  the  promise  is  void 
as  between  the  promisor  and  promisee,  for  fraud,  or  want  of  con- 
sideration, or  failure  of  consideration.  It  would  be  strange,  I  think, 
if  such  an  adjudication  should  be  found.  The  party  suing  upon 
the  promise,  in  cases  like  Lawrence  v.  Pox  [20  N.  Y.  268],  is  in 
truth  asserting  a  derivative  right.  .  .  .  There  is  no  justice  in  hold- 
ing that  an  action  on  such  a  promise  is  not  subject  to  the  equities 
between  the  original  parties  springing  out  of  the  transaction  or 
contract  between  them.  It  may  be  true  that  the  promise  cannot 
be  released  or  discharged  by  the  promisee,  after  the  rights  of  the 
party  for  whose  benefit  it  is  said  to  have  been  made  have  attached. 
But  it  would  be  contrary  to  justice  or  good  sense  to  hold  that  one 
who  comes  in  by  what  Justice  Allen,  in  Vroom  v.  Turner  [69  N.  Y. 
280],  calls  '  the  privity  of  substitution,'  should  acquire  a  better 
right  against  the  promisor  than  the  promisee  himself  had. ' '  '^^  Thus 
where  a  grantee  holding  under  a  warranty  deed,  who,  by  a  cove- 
nant in  his  deed,  has  assumed  and  agreed  to  pay  a  prior  lien  on 
the  premises,  has  been  evicted  by  a  paramount  title,  the  holder  of 
the  prior  lien  cannot  enforce  the  covenant,  as  the  substantial  con- 
sideration therefor  is  the  conveyance  of  a  title  and  on  eviction  the 
consideration  wholly  fails,  and  the  lienholdcr  when  seelving  to 
avail  himself  of  the  covenant  claims  under  and  through  the  grantor, 
and  his  claim  is  subject  to  defenses  arising  out  of  the  transaction 
between  the  original  parties  when  the  deed  was  executed ;  *°  but 
where  the  grantee  holds  under  a  quitclaim  deed  or  under  a  cove- 
nant against  the  acts  of  the  grantor  only,  the  fact  that  the  grantor 
has  no  title  and  that  the  grantee  has  been  evicted  by  a  paramount 
title  does  not  constitute  a  failure  of  consideration  for  the  grantee's 
promise  to  pay  the  prior  lien  debt  and  is  no  defense  to  an  action 
by  the  holder  of  the  prior  lien  to  enforce  the  liability  of  the  grantee 
under  his  promise  to  pay  the  prior  lien  debt."  Also,  as  in  case  of 
other  contracts,  a  promise  made  for  the  benefit  of  a  third  person 
cannot  be  enforced  by  such  third  person  unless  it  is  based  on  a 
consideration.'^    Thus  the  naked  promise  of  a  debtor  to  pay  the 

59.  Dunning  v.  Leavitt,  (1881?  1902)  76  App.  Div.  506,  78  N.  Y.  S. 
85  N.  Y.  30,  31,  35.  574,    on   later    appeal    93    App.    Div. 

60.  Dunning  v.  Leavitt,  (1881)  62,  86  N.  Y.  S.  907;  Blunt  v.  Boyd, 
85  N.  Y.  30,  reversing  20  Hun  178  (Sup.  G.  T.  1848)  3  Barb.  209,  1 
(sub  nom  Dunning  v.  Fisher).  Code  Rep.  7,  6  N    Y.  Leg.  Obs.  361; 

61.  Thorp  V.  Keokuk  Coal  Co.,  In  re  Bishop,  (Surr.  Ct.  1915)  89 
(1872)    48  N.  Y.  253.  Misc.   355,   151   N.   Y.   S.   768;    Fair- 

62.  Kelly  v.  Roberts,  (1869)  40  child  v.  Feltman,  (Sup.  G.  T.  1884) 
N.    Y.    432:    Hurd    v.    Wing,     (Sup.  32   Hun   398;    Sing   Sing   First   Nat, 

11 


1172  NEW  YORK  LAW  OF   CONTRACTS  [§  787 

whole  or  any  part  of  the  indebtedness  to  a  third  person  can  operate 
at  most  as  a  mere  authority  from  the  creditor  to  make  payment  la 
such  third  person,  and  does  not  confer  on  the  latter  any  right 
to  compel  the  debtor  to  pay  him.^^  Where  the  promisor  is  induced 
by  the  fraud  of  the  promisee  to  make  the  promise,  he  may,  as 
against  the  third  person  for  whose  benefit  the  promise  is  made, 
assert  the  right  to  rescind  on  account  of  the  fraud.**  And  if  the 
mortgage  assumption  clause  is  inserted  in  a  deed  by  fraud  or  mis- 
take the  grantee  is  entitled  to  have  the  deed  reformed  and  such 
clause  stricken  out.*^  Thus  where  it  appeared  that  the  defendant 
S.  contracted  to  sell  and  convey  to  the  defendant  D.  certain  prem- 
ises subject  to  certain  mortgages  thereon,  and  D.  assigned  the  con- 
tract to  the  plaintiff,  and  S.  executed  a  deed  to  the  plaintiff  con- 
taining a  clause  by  the  terms  of  which  the  plaintiff  assumed  and 
agreed  to  pay  the  mortgages,  which  deed  the  plaintiff  accepted  and 
put  on  record  in  ignorance  of  the  fact  that  such  clause  was  con- 
tained therein,  and  supposing  that  the  deed  in  that  particular 
followed  the  terms  of  the  contract,  the  clause  having  been  inserted 
also  without  the  knowledge  or  consent  of  S.,  it  was  held  that  an 
action  was  maintainable  to  reform  the  deed  by  striking  out  such 
clause,  on  the  ground  that  the  insertion  thereof  was  a  fraud  on 
the  plaintiff.'* 

Bank  v.  Chalmers,  (Sup.  G.  T.  1886)  Rep.  780,  19  N.  Y.  S.  885.     See  also 

39  Hun  468,  reversed  20  N.  Y.  658,  Aetna  Nat.  Panic  v.  New  York  Fourth 

3   Silv.   App.    1,   31    State   Rep.   817,  Nat.  Bank,    (1871)    46  N.  Y.  82,  89. 

24   N.   E.   848;    Bogardus   v.    ^oung.  See  supra,  section  291. 

(Sup.   G.   T.    1892)    64  Hun   398,  46  64.    Arnold  v.  Nichols,    (1876)    64 

State  Rep.  780,  19  N.  Y.  S.  885.  N.  Y.   117,  119. 

63.  Kelly    v.    Roberts,     (1869)     40  65.     Kilmer   v.    Smith,    (1879)    77 

N.  Y.  432;   Blunt  v.  Boyd,    (Sup.  G.  N.   Y.    226,    affirming   43    Super.    Ct. 

T.   1848)    3   Barb.   209,   1    Code   Rep.  461;   Albanv  City  Sav.  Inst.  v.  Bur- 

7,  6  N.  Y.  Leg.  Obs.  361;   Fairchlld  dick,    (188l")    87  N.  Y.   40. 

V.    Feltman,    (Sup.    G.    T.    1884)    32  66.     Kilmer   v.   Smith,    (1879)    77 

Hun  398;  Bogardus  v.  Young,    (Sup.  N.  Y.  226. 
G.   T.   1892)    64  Hun  398,   46   State 
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Modification 
§  788.  In  General 

789.  Modification  of  Sealed  Contract  by  Parol  Agreement  Gen- 

erally 

790.  —  Enlargement  of  Time  of  Performance  of  Sealed  Contract 

791.  Oral  Modification  as  Affected  by  Statute  of  Frauds 

792.  Effect  of  Provision  in  Contract  against  Oral  Modification 

793.  Consideration  for  Modification 

794.  Extent  and  Effect  of  Modification 

§  788.  In  General. —  The  assent  of  both  parties  is,  of  course, 
essential  to  the  modification  of  an  existing  contract,*'  and  where 
a  controA'ersy  has  arisen  between  the  parties  as  to  their  rights  and 
liabilities  under  an  existing  executory  contract  of  sale,  an  offer  by 
the  Fcllcr  to  accept  a  lesser  price  than  that  agreed  on  is  in  the 
nature  of  an  offer  of  compromise,  and,  if  unaccepted  by  the  buyer, 
cannot  operate  as  a  modification  of  the  original  contract.''  The 
parties  to  a  contract  oral  or  written  may  of  course  modify  it  by 
mutual  agreement,  and  the  contract  as  modified  governs  the  rights 
and  liabilities  of  the  parties.*'  An  oral  modification  of  a  written 
contract  is  fully  effective,™  and  it  has  long  been  settled  that  in  case 

G7.     Knudtsen    v.    Remmel,     (Sup.  Y.  595  mem.,  70  N.  E.  1098;   Jurski 

1910)    141  App.  Div.  445,  126  N.  Y.  v.    Doscher,     (Sup.    1906)     112    App. 

S.  249;  Ballard  v.  Friedeberg,    (Sup.  Div.   345,    98  N.   Y.    S   588,   affirmed 

1017)    177  App.  Div.  715,  164  N.  Y.  190    N.    Y.     536    mem.,     83     N.    E. 

S.   912.  1125;     Erwin     v.     Saunders,      (Sup. 

68.  Drueklieb  V.  Universal  Tobacco  1823)  1  Cow.  249;  Clark  v.  Dales, 
Co,,  (Sup.  1905)  106  App.  Div.  470,  (Sup.  G.  T.  1855)  20  Barb.  42,  64; 
94  X.  Y.  S.  777.  American  Excli.  Nat.  Banlc  v.  Smith, 

69.  Price  v.  McGowan,  (1853)  (Sup.  App.  T.  1908)  61  Misc. 
10  N.  Y.  465,  Seld.  Notes  141,  af-  49,  113  N.  Y.  S.  236;  Randall 
firming  2  Barb.  270,  which  reversed  v.  National  Ice  Co.,  (Sup.  G.  T. 
1  Iloffm.  125.  1892)    46   State  Rep.   787,   19   N.  Y. 

70.  Nicoll  V  Bnirke,  (1879)  78  S.  633,  affirmed  138  N.  Y.  644 
N.  1'.  580,  8  Abb.  N.  Cas.  213,  modi-  mem.,  53  State  Rep.  930,  34  N  E. 
lying  45  Super.  Ct.  75;  Solomon  v.  513;  Coff-Garrod  Co.  v.  Dodwell, 
Vallette,  (1897)  152  N.  Y.  147,  46  (City  Ct.  Tr.  T.  1918)  170  N.  Y.  3. 
N.  E.  324,  reversing  on  other  grounds  615;  United  States  Realty,  etc.,  Co. 
9  Misc.  389,  61  State  Rep.  683,  30  v.  Ewing,  (Sup.  App.  T.  1918)  172 
N.  Y.  S.  193;  Taylor  v.  Citizens'  Ice  N.  Y.  S.  214.  See  also  Phillips  v. 
Co.,  (Sup.  1899)  46  App.  Div.  491,  Arguimbau,  (Super.  Ct.  1891)  59 
61  N.  Y.  S.  213;  Eagle  Iron  Works  Super.  Ct.  189,  37  State  Rep.  890, 
V.  Farley,    (Sup.  1903)    83  App.  Div.  13  N.  Y.  S.  605. 

82,  82  N.  Y.  S.  503',  affirmed  178  N. 
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of  parol  simple  contracts  the  time  of  performance  in  a  written 
instrument  may  be  enlarged  by  an  oral  agreement."-  A  subsequent 
agreement  between  the  parties,  under  which  one  party  agrees  that 
he  will  not  enforce  an  existing  breach  by  the  other,  is  not  a  modi- 
fication of  the  contract,''^  and  therefore  does  not  discharge  a  surety 
for  the  party  in  default.''^  Where  in  the  execution  of  an  executory 
contract  of  sale,  a  bill  of  sale  or  conveyance  is  executed  by  the 
parties  with  the  intention  of  embodying  therein  the  entire  agree- 
ment of  the  parties,  it  will  control  their  rights  and  liabilities 
though  it  may  in  some  respects  depart  from  the  terms  of  the  execu- 
tory contract.'*  The  burden  of  establishing  by  satisfactory  evi- 
dence the  alleged  modification  of  an  existing  contract  is  on  the  party 
alleging  it.'^  The  substitution  of  another  contract  for  an  existing 
one  may  be  inferred  from  the  circumstances  surrounding  the  case, 
and  as  a  general  rule  this  effect  will  be  given  to  a  subsequent 
inconsistent  contract ;  '*  and  where  a  physician,  believing  from  his 
examination  of  a  patient,  the  defendant's  wife,  that  only  a  minor 
operation  was  necessary,  agreed  to  do  it  for  a  certain  price,  but 
after  a  further  examination  discovered  that  such  operation  was 
not  required  but  that  a  far  more  difficult  and  serious  one  was 
necessary,  and  the  defendant  agreed  to  its  being  done,  without 
anything  being  said  as  to  the  compensation,  it  has  been  held  that 
the  physician  was  entitled  to  recover  the  reasonable  value  of  the 
operation  performed.'"    A  contract  raised  by  implication  may  be 

71.  Schmidt  v.  Cowperthwait,  mem.,  107  N.  E.  1081;  Browning  v. 
(Ck>m.  PI.  G.  T.  1884)  12  Daly  381,  Fox,  (Sup.  1918)  183  App.  Div.  778, 
1   City   Ct.   39,  66   How.   Pr.   477.  171  N.  Y.  S.  648;  Security  Trust,  etc., 

72.  Michigan  Steamship  Co.  v.  Ins.  Co.  v.  Cogswell,  (Sup.  App.  T. 
American  Bonding  Co.,  (Sup.  1905;  1905)  48  Misc.  535,  96  N.  Y.  S.  87; 
104  App.  Div.  347,  93  N.  Y.  S.  805.  Oonrady  v.  V.  Loew«r'a  Gambrinus, 
See  also  Pardee  v.  Kanady,  (1885)  Brewery  Co.,  (Sup.  App.  T.  1907) 
100  N.  Y.  121,  2  N.  E.  885.  107  N.  Y.   S.   94;   Pearl  v.  Solomon, 

73.  Michigan  Steamship  Co.  v.  (Sup.  App.  T.  1917)  167  N.  Y.  S. 
American  Bonding  Co.,  (Sup.  1905)  1011;  Dornbusch  v.  Ashley,  (Sup. 
104  App.  Div.  347,  93  N.  Y.  S.   805.  App.  T.  1918)   168  N.  Y.  S.  491. 

74.  Union  Mills  V.  Harder,  (1908)  76.  Davison  v.  Associates  of  Jer- 
191  N.  Y.  483,  84  N.  E.  387,  modi-  sey  Co.,  (1877)  71  N.  Y.  333,  afBrm- 
fying  116  App.  Div.  22,  101  N.  Y.  ing  6  Hun  470;  Scruggs  v.  Cotterill, 
S.  309.  (Sup.  1902)   67  App.  Div.  583,  73  N. 

75.  Smith  V.  Kerr,   (1888)    108  N.  Y.  S.  882. 

Y.   31,   13  State  Rep.   115,   15  N.   E.  77.   MacEvitt     v.      Maass,      (Sup. 

70;  Mitchell  v.  Dimmore  Realty  Co.,  Tr.  T.   1901)    33  Misc.  552,  67  N.  Y. 

(Sup.  1913)    156  App.  Div.  117,  141  S.  817,  affirmed  64  App.  Div.  382,  72 

N.  Y.  S.  89,  affirmed    213  N.  Y.  669  N.  Y.  S.   158. 
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changed  or  modified  by  a  different  state  of  circumstances  author- 
izing the  presumption  of  a  new  or  different  contract.'* 

§  789.  Modification  of  Sealed  Contract  by  Parol  Agreement 
Generally. —  Under  the  common  law  rule  a  contract  under  seal, 
because  of  its  nature,  can  be  modified  only  by  a  like  contract ;  this 
cannot  be  done  by  a  simple  executory  contract  or  agreement,  as 
it  is  not  of  equal  dignity  with  the  sealed  contract.  This  has  fre- 
quently been  asserted  to  be  the  general  rule  in  our  state,''  and  it 
has  been  said  to  be  true  though  at  the  time  of  the  modification 
there  had  been  a  breach  of  the  contract ;  *"  it  has  also  been  said 
that  it  is  immaterial  whether  the  agreement  for  modification  is  in 
writing  or  not,  for  in  the  classification  of  contracts  an  agreement 
in  writing  not  under  seal  is  denominated  a  parol  contract."  Thus 
where  a  building  contract  is  under  seal,  and  the  parties  by  an  oral 
agreement  attempt  to  modify  its  terms  as  to  the  time  of  payment, 
such  oral  modification  may,  to  the  extent  that  it  is  executory,  be 
repudiated  by  either  party.*^  Where  the  parol  agreement  by  which 
a  sealed  contract  is  sought  to  be  modified  is  executed,  the  modifica- 


78.  Riley  v.  New  York,  (1884)  96 
N.  Y.  331,  affirming  49  Super.  Ci. 
537. 

79.  Coe  V.  Hobby,  (1878)  72  N.  Y. 
141,  affirming  7  Hun  187;  Vcerhoir 
V.  Miller,  (Sup.  1898)  30  App.  Div. 
355,  51  N.  Y.  S.  1048;  Howie  v.  Kas- 
nowitz,  (Sup.  1903)  83  App.  Div. 
295,  82  N.  Y.  S.  42;  Interrante  v. 
Levinson,  (Sup.  1908)  129  App.  Div, 
495,  113  N.  Y.  S.  1082;  Mitchell  v. 
Dunmore  Realty  Co.,  (Sup.  1913) 
156  App.  Div.  117,  141  N.  Y.  S.  89, 
affirmed  213  N.  Y.  669  mem.,  107 
N.  E.  1081;  Steinberg  v.  Simon, 
(Sup.  1917)  179  App.  Div.  67,  166  N. 
Y.  S.  134;  Imperator  Realty  Co.  v. 
Tull,  (Sup.  1917)  179  App.  Div.  761, 
167  N.  Y.  S.  210;  Allen  v.  .Jaquisk, 
(Sup.  1839)  21  Wend.  628  explaining 
Lattimore  v.  Harsen,  (Sup.  1817) 
14  Johns.  330,  and  Dearborn  v.  Cross, 
(Sup.  1827)  7  Cow.  48;  Eddy  v. 
Graves,  (Sup.  1840)  23  Wend.  82: 
Smith  V.  Kerr,  (Sup.  G.  T.  1884), 
33  Hun  567,  571,  affirmed  108  N.  Y. 
31,  13  State  Rep.  115,  15  N.  E.  70; 
Thomson  v.  Poor,  (Sup.  G.  T.  18901 
57  Hun  285,  32  State  Rep.  371,  10  N. 


Y.  S.  597;  Voege  v.  Ronalds,  (Sup. 
G.  T.  1894)  83  Hun  114,  63  State 
Rep.  837,  31  N.  Y.  S.  353;  Moritz  v. 
Koenig,  (Com.  PI.  G.  T.  1892)  1 
Misc.  186,  48  State  Rep.  693,  21 
N.  Y.  S.  5;  Napier  v.  Spielmann, 
(Sup.  Tr.  T.  1907)  54  Misc.  96, 
103  N.  Y.  S.  982;  Glasshelm  v. 
Miller,  (Sup.  App.  T.  1915)  156 
N.  Y.  S.  556;  Clough  v.  Murray, 
(Super.  Ct.  G.  T.  1864)  26  Super. 
Ct.  7;  Tinker  v.  Geraghty,  (Com.  PI. 
1853)  1  B.  D.  Smith  687;  Kuhn  v. 
Stevens,  (Super.  Ct.  1868)  30  Super. 
Ct.  544,  36  How.  Pr.  275.  See  also 
McKenzie  v.  Harrison,  (1890)  120 
N.  Y.  260,  263,  30  State  Rep.  934, 
24  N.  E.  458.  But  see  Napier  v. 
Spielmann,  (Sup.  1908)  127  App. 
Div.  711,  111  N.  Y.  S.  1009,  disap- 
proving 54  Misc.  96,  103  N.  Y.  S. 
982. 

80.  Eddy  v.  Graves,  (Sup.  1840 ;_ 
23  Wend.  82. 

81.  Allen  v.  Jaquish,  (Sup.  1839) 
21  Wend.  628. 

82.  Interrate  v.  Levinson,  (Sup, 
1908)  129  App.  Div.  495,  113  N.  if 
S.    1082. 
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tion  is  binding,''  or,  as  is  said,  the  complete  execution  of  the  parol 
agreement  may  operate  to  satisfy  the  sealed  undertaking ;  '*  and 
where  an  agreement  under  seal  is  departed  from,  with  the  consent 
of  the  parties,  in  the  mode  or  time  of  its  performance,  effect  is 
given  to  such  performance  for  the  purpose  of  recovery,  though  an 
action  of  covenant  may  not  lie.^°  If  there  has  been  a  breach  of 
the  specialty,  the  principle  which  permits  the  parties  to  discharge 
the  obligation  by  a  parol  agreement  also  permits  the  parties  by 
such  an  agreement  to  effect  a  change  or  modification  in  any 
material  particular ;  ^  and  it  is  held  that  after  a  mortgage  is  over- 
due a  parol  agreement  to  extend  the  time  of  payment,  if  based  on 
a  sufficient  consideration,  is  valid  and  enforceable,  and  may  be 
set  up  in  defense  of  a  suit  to  foreclose  the  mortgage  before  the 
expiration  of  the  specified  time.*'  And  the  same  has  been  held 
true  where  the  agreement  for  extension  antedated  the  maturity  of 
the  mortgage.** 

§  790.  Enlargement  of  Time  of  Performance  of  Sealed 

Contract. —  The  broad  rule  has  been  laid  down  that  a  modification 
as  to  or  an  enlargement  of  the  time  of  performance  is  an  exception 
to  the  general  rule  that  a  sealed  contract  cannot  be  modified  by  a 
parol  agreement  before  breach.*'     In  this  connection  Allen,  J., 

83.  Hadden  V.  Dimick,  (1872)  4s  87.  Dodge  v.  Crandall,  (Sup.  1864) 
N.  Y.  661,  13  Abb.  Pr.  N.  S.  135,  30  N.  Y.  294.  See  also  Burt  v.  Sax- 
reversing  31  How.  Pr.  196;  McKenzie  ton,  (Sup.  G.  T.  1874)  1  Hun  551, 
V.   Harrison,    (1890)    120  N.  Y.  260,  4  Thomp.  &  C.  109. 

30    State   Rep.    934,   24   N.    E.    458;  88.    Veerhoff  v.  Miller,  (Sup.  1898) 

Mitchell     V.     Dunmore     Realty     Co..  30  App.  Div.  355,  51  N.  Y.  S.  1048. 

(Sup.  1913)    156  App.  Div.  117,  141  89.    VeerholT  v.  Miller,  (Sup.  1898) 

N.    Y.    S.    80,    affirmed    213    N".    Y.  30  App.  Div.  355,  51  N.  Y.  S.  1048; 

669,  107  N.  E.  1081 ;  Jenks  V.  Robert-  Fleming   v.    Gilbert,     (Sup.    1808)    3 

son,    (Sup.  G.  T.   1873)    2  Thomp.  &  Johns.    528;    Burt  v.    Saxton,    (Sup. 

C.  255,  affirmed  58  N.  Y.  621;   Hor-  G.  T.  1874)    1  Hun  551,  4  Thomp.  & 

gan  V.  Krumwiede,  (Sup.  G.  T.  1881)  C.  109;   Grange  v.  Palmer,    (Sup.  G. 

25    Hun    116,    12    Wkly.    Dig.    549;  T.  1890)   56  Hun  481,  31  State  Rep.. 

Davis    V.    Bingham,     (Sup.    App.    T.  612,    10    N.    Y.    S.    201;    Huber    v. 

1902)    39   Misc.   299,   300,   79   N.    Y.  Grauer,    (Sup.   G.   T.    1895)    87   Hun 

S.  469;   Napier  v.  Spielmann,    (Sup.  100,  67  State  Rep.  493,  33  N.  Y.  8. 

Tr.  T.  1907)    54  Misc.  96,  103  N.  Y.  877;     Esmond    v.     Van    Benschoten, 

S.  982,   affirmed   127  App.   Div.   711,  (Sup.    G.    T.    1852)     12    Barb.    366; 

111  N.  Y.  S.  1009.  Clark   v.   Dales,    (Sup.    G.   T.    1855) 

84.  Simpson  v.  Swikehard,  (Sup.  20  Barb.  42,  64;  Stone  v.  Sprague, 
1885)   21  Wkly.  Dig.  107.  (Sup.    G.    T.    1855)     20    Barb.    509; 

85.  Allen  v.  Jaquish,  (Sup.  1839)  Newton  v.  Wales,  (Super.  Ct.  1865) 
21  Wend.  628.  26    Super.    Ct.    453,    450.      But    see 

86.  Dodge  v.  Crandall,  (1864)  30  Eddy  v.  Graves,  (Sup.  1840)  23 
N.   Y.   294.  Wend.   82. 
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seys:  "  The  time  for  the  performance  of  contracts  by  specialty, 
as  well  as  simple  contracts,  may  be  extended  by  parol,  and  when 
so  extended  it  is  as  if  the  extended  time  was  written  in  and  made 
a  part  of  the  original  contract,  every  other  provision  remaining 
intact,  and  to  be  carried  out  with  the  single  modification  as  to 
time.'""  Mayham,  J.,  also  says:  "  The  doctrine  that  a  specialty 
cannot  be  varied  before  breach,  by  a  parol  executory  contract, 
while  of  general  and  almost  universal  application,  seems  to  be 
subject  to  the  exception  that  the  time  fixed  for  its  performance 
may  be  enlarged  by  parol,  where,  by  the  terms  of  such  parol  en- 
largement, the  party  claimed  to  be  in  default  has  been  induced  to 
forgo  a  strict  performance  by  reason  of  the  agreement  of  the 
other  party  to  the  contract  to  extend  the  time."  »i  And  it  is  no^v 
well  recognized  that  a  forfeiture  of  rights  under  a  contract,  whether 
under  seal  or  not,  for  nonpayment  at  the  time  stipulated,  cannot 
be  asserted  where  the  promisor  by  a  parol  agreement  consents  to 
an  extension  of  the  time,  and  the  promisee  on  the  faith  of  such 
agreement  fails  to  make  the  payment  as  originally  stipulated;'' 
and  where  a  contract  under  seal  for  the  sale  of  timber  provided 
that  the  buyer  should  lose  all  right  to  the  timber  both  cut  and 
uncut  unless  it  was  removed  from  the  land  by  a  certain  time,  it 
was  held  that  a  forfeiture  of  the  buyer's  rights  to  timber  cut  but 
not  removed  could  not  be  enforced  where  before  the  time  had 
expired  for  removal  the  seller  by  an  oral  agreement  extended  the 
time  for  removal.^^  It  would  seem,  however,  that  the  enlarge- 
ment by  parol  of  the  time  of  the  performance  of  a  sealed  contract 
should  be  considered  rather  as  a  waiver  of  strict  performance  than 
as  a  modification,  and  for  this  reason  precluding  either  party  from 
asserting  the  failure  of  the  other  to  perform  within  the  time  orig- 
inally fixed." 

§  791.  Oral  Modification  as  Affected  by  Statute  of  Frauds. — 
If  the  contract  is  in  writing  and  the  subject  matter  is  such  as  to 
bring  it  within  a  provision  of  the  statute  of  frauds  requiring  cer- 

90.  Homer  v.  Guardian  Mut.  L.  93.  Grange  v.  Palmer,  (Sup.  G.  T. 
Ins.   Co.,    (1876)    67  N.   Y.  478,  481.       1890)  56  Hun  481,  31  State  Rep.  612, 

91.  Grange  v.  Palmer,   (Sup.  G.  T.       10  N.  Y.  S.  201. 

1890)     56    Hun    481,    483,    31    State  9i.     Clark   v.   Dales,    (Sup.    G.   T. 

Rep.  612,  10  N.  Y.  S.  201.  1855)     20    Barb.    42,    64,      See    also 

92.  Homer  v.  Guardian  Mut.  L.  Thomson  v.  Poor,  (1895)  147  N.  Y. 
Ins.  Co.,  (1876)  67  N.  Y.  478.  See  402,  410,  70  State  Rep.  47,  42  N.  E, 
also  Gray  v.  Green,  (Sup.  G.  T.  1876)  13. 

9   Hun  ,334. 


1178  NEW  YORK  LAW  or  CONTRACTS  [§  791 

tain  contracts  to  be  in  writing  to  be  enforced,  it  is  held  that  an 
oral  modification  is  invalid,  and  if  executory  is  unenforceable.'-" 
But  where  a  party  to  such  a  contract  orally  consents  to  an  exten- 
sion of  the  time  of  performance,  he  is  estopped  from  asserting  the 
failure  of  the  other  party  to  performance  within  the  time  oiiginally 
fixed,  as  a  breach  of  the  contract,  where  the  latter  acted  on  the 
faith  of  the  oral  extension  and  permitted  the  time  originally  fixed 
to  pass  without  performance  on  his  part.'^  In  this  connection, 
Andrews,  C.  J.,  says:  "  We  know  of  no  principle  of  law  which 
will  permit  a  party  to  a  contract,  who  is  entitled  to  demand  the 
performance  by  the  other  party  of  some  act  within  a  specified 
time  and  who  has  consented  to  the  postponement  of  the  perform- 
ance to  a  time  subsequent  to  that  fixed  by  the  contract,  and  where 
the  other  party  has  acted  upon  such  consent  and  in  reliance  thereon 
has  permitted  the  contract  time  to  pass  without  performance,  to 
subsequently  recall  such  consent  and  treat  the  nonperformance 
within  the  original  time  as  a  breach  of  the  contract.  The  original 
contract  is  not  changed  by  such  waiver,  but  it  stands  as  an  answer 
to  the  other  party,  who  seeks  to  recover  damages  for  nonperform- 
ance induced  by  an  unrecalled  consent.  The  party  may,  in  the 
absence  of  a  valid  and  binding  agreement  to  extend  the  time, 
revoke  his  consent  so  far  as  it  has  not  been  acted  upon,  but  it 
would  be  most  inequitable  to  hold  that  a  default,  justified  by  the 
consent,  happening  during  its ,  extension,  should  furnish  a  ground 
of  action.  .  .  .  The  rule  is  well  understood  that  if  there  is  for- 
bearance at  the  request  of  a  party,  the  latter  is  precluded  from 
insisting  upon  nonperformance  at  the  time  originally  fixed  by  the 
contract  as  a  ground  of  action.  The  case  is  not  as  manifest  where 
the  party  who  solicited  the  forbearance  alleges  the  consent  of  the 

95.    Schultz  V.  Bradley,   (1874)   57  had     been     acted     on;     Seymour     v. 

N.  y.  646;  Hill  v.  Blake,   (1884)    97  Hughes,     (Sup.    App.    T.     1907)     55 

N.  Y.  216;  Clark  v.  Fey,   (1890)    121  Misc.  248,   105  N.  Y.  S.  249;  W.  J. 

N.  Y.  470,  31  State  Rep.  424,  24  N.  Crouch    Co.    v.    Farrell,     (Sup.    App. 

B.  703;   Hasbrouck  v.  Tappen,    (Sup.  T.   1920)    184  N.  Y.  S.  564;   Stevens 

1818)   15  Johns.  200;  Blood  v.  Good-  v.  Cooper,   (Chan.  Ct.  1815)   1  Johns, 

rich,      (Sup.     1832)      9     Wend.     68;  Ch.  425. 

Thomson  v.  Poor,   (Sup.  G.  T.  1890!  96.  Thomson  v.   Poor,    (1895)    147 

57   Hun  285,  32  State   Rep.   371,   10  N.  Y.   402,  70  State  Rep.  47,  42  N. 

N.   Y.   S.   597,   on   second  appeal   67  E.    13,   reversing  67   Hun   653  mem., 

Hun    653    mem.,    22    N.    Y.    S.    570,  22  N.  Y.  S.  570,  on  prior  appeal  57 

which  is  reversed  in  147  N.  Y.  402,  Huri  285,   32  State  Rep.   371,  10  N. 

70   State   Rep.   47,   42  N.   E.    13,   on  Y.  S.  597;   Daniels  v.  Rogers,    (Sup. 

the    ground    that    the    extension    re-  1905)    108  App.  Div.  338,  339,  96  N. 

lated  to  the  time  of  performance  and  Y.  S.  642.  . 
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other  party  as  an  excuse  for  nonperformanee.  But  in  such  a  case, 
where  one  party  to  a  contract,  before  the  time  for  performance 
by  the  other  party  has  arrived,  consents,  upon  his  request,  to  extend 
the  time  of  performance,  he  must  be  presumed  to  know  that  the 
other  party  relies  upon  the  consent,  and  until  he  gives  notice  of 
withdrawal  he  has  no  just  right  to  consider  the  latter  in  default, 
although  meanwhile  the  contract  time  has  elapsed.  We  think  the 
principle  of  equitable  estoppel  applies  in  such  case. ' '  " 

§  792.  Effect  of  Provision  in  Contract  against  Oral  Modifica- 
tion.—  Though  a  written  contract  expressly  provides  that  any 
modification  must  be  in  writing  the  necessity  for  the  writing  may 
be  waived  by  the  parties  and  an  oral  modification  rendered  effec- 
tive.'* or  a  party  to  such  a  contract  may  be  estopped  to  assert  the 
provision  requiring  any  modification  of  the  contract  to  be  in  writ- 
ing. ^^  As  said  by  FoUett,  C.  J. :  "A  party  to  a  contract  contain- 
ing a  provision  that  it  shall  not  be  modified  or  changed  except  by 
a  writing  signed  by  him  may  by  conduct  estop  himself  from  enforc- 
ing the  provision  against  a  party  who  has  acted  in  reliance  upon 
the  conduct."^  Thus  where  a  contract  of  employment  expressly 
provides  that  the  employee  shall  not  do  certain  acts  without  the 
written  consent  of  the  employer,  the  employer  cannot,  after  an 
oral  direction  to  the  employee  to  do  the  act,  claim  a  breach  of 
the  contract  by  the  employee  because  his  consent  to  the  doing 
of  the  act  was  not  in  writing.^  It  is  likewise  well  settled  in  case  of 
contracts  of  insurance  that  the  insurer  may  waive  a  provision  in 

97.  Thomson  v.  Poor,  (1895)  147  N.  Y.  232,  30  State  Rep.  653,  24  X. 
N.  Y.  402,  407,  70  State  Rep.  47,  42  E.  315,  affirming  55  Super.  Ct.  533, 
N.  Y.  S.  13.  11   State  Rep.   721;   Bishop  v.  Agri- 

98.  ■  Solomon  v.  Vallette,  (1897)  cultural  Ins.  Co.,  (1892)  130  N.  Y. 
152  N.  Y.  147,  46  N.  E.  324;  Gen-  488,  42  State  Rep.  369,  29  N.  E. 
eral  Electric  Co.  v.  National  Cou-  844,  affirming  30  State  Eep.  600,  9 
tracting  Co.,  (1904)  178  N.  Y.  369,  N.  Y.  S.  350;  Ralli  v.  White,  (Sup. 
70  N.  E.  928,  affirming  85  App.  Div.  App.  T.  1897)  21  Misc.  285,  290, 
622  mem.,  83  N.  Y.  S.  1106;  Beatty  47  N.  Y.  S.  197,  4  N.  Y.  Annot.  Cas. 
V.  Guggenheim  Exploration  Co.,  357,  affirming  20  Misc.  635,  46  N. 
(1919)  225  N.  Y.  380,  122  N.  E.  378;  Y.  S.  376f 

Farrington  v.  Brady,   (Sup.  1896)   11  1.    Bishop  v.  Agricultural  Ins.  Co., 

App.   Div.    1,   76   State   Rep.   385,   42  (1892)    130  N.  Y.  488,  496,  42  State 

N.  Y.  S  385;  Dorrico  v.  Muller,  (Sup.  Rep.  369,  29  N.  E.  844. 

App.    T.    1913)     142    N.    Y.    S.    479;  2.      Solomon    v.    Vallette,     (1897) 

American     Corrugated    Iron    Co.    v.  152  N.  Y.  147,  46  N.  E.  324,  revers- 

Eisner,    (Super.   Ct.   G.   T.    1875)    39  ing  on  other  grounds  9  Misc.  389,  61 

Super.  Ct.  200.  State  Rep.  683,  30  N.  Y.  S.  193. 

99.  Dunn  v.  Steubing,   (1890)    120 
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the  policy  that  no  condition  therein  is  to  be  waived  without  his 
written  consent.' 

§  793.  Consideration  for  Modification. —  A  modification  of  a 
contract  being  in  itself  a  contract  must  be  supported  by  a  consid- 
eration to  be  binding  on  the  parties/  and,  ^  in  other  cases,  the 
performance  by  one  party  of  the  duties  imposed  on  him  by  the 
contract  is  not  a  sufficient  consideration  for  an  agreement  by  the 
other  party  to  its  modification.^  On  the  other  hand,  if  the  contract 
is  executory  on  the  part  of  both  parties  the  mutual  relinquishment 
of  their  rights  to  enforce  it  according  to  its  original  terms  consti- 
tutes a  consideration  for  the  modifying  agreement.*  And  the  same 
is  true  where  there  has  been  an  alleged  default  on  the  part  of  one 
of  the  parties  and  the  modification  is  in  consideration  of  the  other 
party's  permitting  the  party  alleged  to  be  in  default  to  continue 
the  performance.' 

§  794.  Extent  and  Effect  of  Modification. —  A  modification  is 
limited  in  its  operation  to  changing  such  portions  of  the  original 
agreement  as  it  applies  to,  the  other  portions  being  unaffected,' 
and  it  leaves  in  force  the  terms  of  the  original  contract  not  incon- 
sistent.' When  the  parties  enlarge  the  time  of  performance  the 
other  provisions  of  the  contract  remain  in  force ;  ^^  and  where  a 
contract  of  employment  is  modified  by  a  change  in  the  compensa- 
tion of  the  employee,  this  leaves,  as  a  general  rule,  the  other  pro- 
visions of  the  contract  unaffected,  such  as  its  duration  ;^^  and  the 

3.  Carroll  v.  Charter  Oak  Ins.  Co.,  Bank  v.  Smith,  (Sup.  App.  T.  1908) 
(App.  1868)  1  Abb.  App.  Dec.  316,  61  Misc.  49,  53,  113  N.  Y.  S.  236; 
10  Abb.  Pr.  N.  S.  166,  affirming  40  Nahoum  v.  Slocum,  etc..  Trading  Co., 
Barb.  292.  (Sup..  App.  T.  1920)    111  Msic.  627, 

4.  Smith  V.   Goldsborough,    (Sup.       182  N.  Y.  S.  318. 

1917)    179  App.  Div.  769,  167  N.  Y.  7.    H.  G.  Vogel  Co.  v.  Wolflf,   (Sup. 

S.  297;  Moore  V.  Bloomingdale,  (Sup.  1913)    156  App.  Div.  584,  141  N.   i. 

App.    T.    1910)     126   N.    Y.    S.    125;  S.   756,   affirmed  209  N.  Y.  568,   103 

Tinker  v.  Geraghty,   (Com.  PI.  1853)  N.  E.  1124. 

1  E.  D.  Smith  687.  8.  Mutual  L.  Ins.  Co.  v.  Rothschild, 

5.  Tinker  v.  Geraghty,  (Com.  PI.  (Sup.  Sp.  T.  1916)  160  N.  Y.  S.  164,' 
1853)  1  E.  D.  Smith  687.    See  supra,  reversed  163  N.  Y.  S.  1124. 

section   325   et   seq.,  as  to  'when  the  9.   Hart    v.     L.     D.     Garrett     Co., 

performance  of  one's  duty  constitutes  (Sup.    1904)    93   App.   Div.    145,   Si 

a  consideration.  N.  Y.  S.  574. 

e.    Hadden   v.   Dimick,     (1872)    48  10.    Homer    v.    Guardian    Mut.    L, 

N.   Y.   661,    13   Abb.   Pr.   N.   S.    135,  Ins.  Co.,    (1876)    67  N.  Y.  478,  481; 

reversing   31   How.   Pr.   196;    Napier  Clark  v.   Dales,    (Sup.   G.    T.    1855) 

v.  Spielmann,    (Sup.  1908)    127  App.  20  Barb.  42,  64. 

Div.   711,   111   N.  Y.  S.   1009;   Clark  11.  Watters     v.     Plumbers'     Trade 

v.     Dales,     (Sup.     G.    T.     1855)     20  Journal    Pub.    Co.,     (Sup.    App.    T 

Barb.   42,   64;    American  Exch.   Nat.  1914)   86  Misc.  38,  148  N.  Y.  S.  52. 
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fixing  of  a  definite  term  of  employment  where  the  original  term 
was  indefinite  leaves  unaffected  a  provision  that  the  services  ren- 
dered shall  be  satisfactory  to  the  employer.i^  Inconsistent  pro- 
visions are,  however,  no  longer  in  f  orce.^'  Thus  where  an  original 
contract  of  employment  is  for  an  indefinite  time  and  is  expressly 
made  terminable  after  a  specified  notice,  and  thereafter  it  is  modi- 
fied by  a  provision  for  its  continuance  or  extension  until  a  certain 
time,  the  provision  for  termination  by  the  prescribed  notice  is 
inconsistent  and  is  no  longer  extant."  Where  in  case  of  a  building 
contract  or  the  like,  the  change  in  the  work  is  a  substantial  one, 
though  there  is  no  express  agreement  as  regards  a  change  in  the 
compensation,  this  is  to  be  implied,  and  the  compensation  is  to  be 
fixed  on  the  basis  of  the  reasonable  value  of  the  work  done  viewed 
in  connection  with  the  agreed  price.^'  In  case  of  contracts  under 
wliich  the  compensation  is  not  to  be  paid  until  the  full  perform- 
ance of  the  contract,  the  parties  may  by  mutual  agreement  modify 
the  contract  as  respects  the  time  of  payment,  and  where  this  is  done 
the  modificatiom  is  to  be  read  into  the  original  contract  as  though 
it  had  been  a  part  thereof.^^  And  under  a  contract  for  work  and 
labor  or  services  or  the  like,  payment  to  be  made  when  the  con- 
tract has  been  fully  performed,  the  giving  of  a  note  by  the  employer 
before  the  completion  of  the  contract  for  the  value  of  the  work 
done  or  services  rendered  at  the  time  operates  in  law  as  a  modifi- 
cation of  the  contract  as  respects  the  time  of  payment,  so  as  to 
enable  the  employee  to  enforce  the  note  though  he  thereafter  fails 
to  perform  the  contract  fully."  As  said  by  Johnson,  J.:  "  The 
law  infers  the  modification  from  the  mere  fact  that  a  note  was 
made  and  taken  containing  an  absolute  promise  to  pay,  different 
from  the  terms  of  the  contract. "  "  In  case  of  a  modification  the 
plaintiff  in  an  action  to  enforce  the  contract  as  modified  should 
declare  on  the  modified  contract,  and  cannot,  as  a  general  rule, 
recover  where  he  declares  on  the  original  contract,  alleging  its 

12.  Daversa  v.  William  H.  Davi-  15.  Davis  v.  Binghain,  (Sup.  App. 
dow's  Sons  Co.,  (Sup.  App.  T.  1915)  T.  1902)  39  Misc.  299,  79  N.  Y.  S. 
89  Misc.  418,  151  N.  Y.  S.  872.  469. 

13.  Daniel  v.  Manhattan  L.  Ins.  16.  Walker  v.  Millard,  (1864)  29 
Co,    (Sup.   1907)    116  App.  Div.  780,  N.  Y.  375. 

102  N.  Y.  S.  27,  affirmed   191  N.  Y.  17.  Walker  v.  Millard,    (1864)    29 

541  mem.,  84  N.  E.  1112.  N.  Y.   375;    Thorpe  v.  White,    (Sup. 

14.  Daniel   v.    Manhattan   L.    Ins.       1816)    13  Johns.  53. 

Co.,    (Sup.  1907)    116  App.  Div.  780,  18.  Walker  v.  Millard,    (1864)    29 

102  N.  Y.  S.  27,  affirmed  191  N.  Y.      N.  Y.  375,  378. 
541  mem.,  84  N.  E.  1112. 
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performance  on  proof  of  performance  in  accordance  with  the 
original  contract  as  modified,"  but  it  has  been  held  that  where  the 
time  of  performance  is  enlarged  this  does  not  require  that  a  party 
in  suing  for  a  breach  of  the  contract  as  to  the  mode  or  manner 
and  not  time  of  performance,  should  declare  on  the  contract  as  so 
modified  as  a  new  contract  but  may  aver  a  breach  of  the  original 
contract  in  this  respect.^"  On  the  other  hand  it  is  said  that  where 
the  time  of  performance  is  enlarged  the  effect  of  such  enlargement 
is  to  substitute  and  adopt  the  extended  time  for  the  time  specified 
in  the  original  contract,  and  as  so  modified  it  stands  as  a  new  con- 
tract, and  it  is  under  this  new  agreement  that  redress  must  be 
sought  if  either  party  fails  or  refuses  to  perf orm.^^ 

19.  Imperator  Realty  Co.  v.   Tull,  20.  Crane  v.  Maynard,   (Sup.  1834) 

(Sup.   1917)    179  App.  Div.  761,  167       12  Wend.  408. 

N.  y.  S.  210.  21.    Clark   v.    Dales,     (Sup.    G.    T. 

1855)   20  Barb.  42,  65. 
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§  834.  Expressio  Unius  Est  Bxclusio  Alterius 

835.  Express  Agreement  to  Perform  Duty  Implied  by  Law 

836.  Provision  Construed  as  Covenant  or  as  Condition,  Limita- 

tion or  Representation 


§  795.  Question  of  Law  or  Pact;  General  Rule. —  As  a  general 
rule  where  the  terms  of  the  contract  are  in  writing  or  undisputed, 
the  question  as  to  its  construction  and  the  effect  to  be  given  thereto 
is  one  of  law  for  the  determination  of  the  court ;  ^  and  this  is  true 
though  the  contract  is  evidenced  by  correspondence,^  and  even 


1.   Westcott  V.   Thompson,    (1858) 
18   N.   Y.    363,   367;    Groat   v.    Gile, 
(1873)     51    N.    Y.    431;    Glacius    v. 
Black,  (1876)  67  N.  Y.  563,  reversing 
4  Hun  91;  White  v.  Hoyt,   (1878)   73 
N.  Y.  505,  512;  Dwight  v.  Germania 
L.  Ins.  Co.,   (1886)    103  N.  Y.  341,  3 
State  Rep.  115,  8  N.  E.  654,  25  Wkly. 
Dig.  1;  Brady  V.  Cassidy,  (1887)  104 
K.  Y.  147,  5  State  Rep.  569,  10  N.  E. 
131,    25    Wkly.    Rep.     318;     Throop 
Grain  Cleaner  Co.  v.  Smith,    (1888; 
110  N.  Y.  83,  87,  16  State  Rep.  831, 
17    N.    E.    671;    Wyllie    v.    Palmer, 
(1893)    137  N.  Y.  248,  253,  50  State 
Rep.   706,   33  N.  E.   381;    Sattler  v. 
Hallock,   (1899)    160  N.  Y.  291,  297, 
54  N.  E.  667;  Jerome  v.  Queen  Cycle 
Co.,    (1900)    163   N".  Y.   351,   357,  57 
N.     E.     485;     Elwood    v.     Goldman, 
(1916)   217  N.  Y.  585,  589,  112  N.  E 
421,  reversing  on  other  grounds   laS 
App.   Div.    805,    144   N.   Y.    S.    383; 
Spaulding  v.  American  Wood   Board 
Co.,    (Sup.    898)    26   App.   Div.    237, 
239,    50    N.    Y.    S.    23;    Flagler    v. 
Hearst,    (Sup.    1901)     62    App.    Div. 
18,    23,    70    N.    y.    S.    956;    Storz   v. 
Kinzler,    (Sup.    1902)    73   App.   Div. 
372,    77    N.    Y.    S.    64;    Newman    v. 
Tolmie,     (Sup.    1903)     81    App.    Div. 
Ill,  115,  80  N.  Y.  S.  990;   Smith  v. 
Dotterweich,    (Sup.    1909)    132   App. 
Div.  489,   116  N.  Y.  S.  896,  reversed 
on  other  grounds  200  N.  Y.  299,  93 
N.  E.  985;   Hargraves  Mills  v.   Gor- 
don,   (Sup.  1910)    137  App.  Div.  695, 
703,   122   N.   Y.   S.   245;    McNally  v. 
Georgia-Florida    Lumber    Co.,     (Sux>. 
1911)    146   App.   Div.   456,   459,    1.31 
N".    Y.    S.    295;    Staten   Island    Ship- 
building Co.  V.  Spearin,    (Sup.  1912) 


149  App.  Div.  854,  134  JN.    i.  S.  98; 
Saitch    V.    Kelly,     (Sup.    1913)     154 
App.    Div.    864,    139   N.    Y.    S.'  534; 
Kennedy  v.   Rolfe,    (Sup.    1916)    174 
App.    Div.     10,    160    N.    Y.    S.    93; 
Groves  v.   Warren,    (Sup.   1917)    17^ 
.app.  Div.  333,  336,  164  N.  Y.  S.  925: 
Van  Hagen  v.  Van  Rensselaer,   (Sup. 
1820)    18   Johns.   420,   424;    Thomi.i 
V.   Dickinson,    (Sup.   G.   T.   1856)    23 
Barb.   431,   435;    Latham   v.   Wester- 
velt,   (Sup.  G.  T.  1857)  26  Barb.  256, 
261;    Gray  v.   Central  R.   Co.,    (Sup. 
G.  T.  1877)    II  Hun  70,  75;   Finlay- 
son  V.  Wiman,    (Sup.  G.  T.  1895)   84 
Hun   357,  65   State   Rep.   545,   32  N. 
Y.  S.  347;  Kinnear  v.  Powell,  (Super. 
Ct.  G.  T.  1893)   3  Misc.  449,  52  State 
Rep.   501,   23   N.  Y.   S.   182,  affirmed 
on  opinion  below  142  N.  Y.  684,  37 
N.  E.  828;   Kirwan  v.  Byrne,    (Com. 
PI.  G.  T.  1894)    9  Misc.  76,  59  State 
Rep.   746,  29  N.  Y.  S.  287;   Levy  v. 
Kottman,    (Com.  PI.  G.  T.   1895)    11 
Misc.  372,  374,  65  State  Rep.  422,  32 
N.  Y.  S.  241;  Flicker  v.  Graner,  (Sup. 
App.  T.  1898)    23  Misc.  112,  114,  50 
N.   Y.    S.    769;    Ettenson  v.   Mendel- 
son,   (City  Ct.  Tr.  T.  1912)   75  Misc. 
307,  309,  133  N.  Y.  S.  283;   Paolino 
v.   Lordi,    (Sup.   App.   T.   1909)    119 
N.    Y.    S.     174;     Depew    v.    Keyser, 
(Super.  Ct.  1854)    10  Super.  Ct.  33ii. 
339;    Chapin    v.    Potter,     (Com.    PI. 
1857)    l.Hilt.  366,  375;  De  Graaf  v. 
Wyckoff,    (Com.    PI.    1885)    3   Daly 
366,  371,  affirmed  110  N.  Y.  617  mem.. 
17   N.    E.   869. 

2.  Kirwan  v.  Byrne,  (Com.  PI.  G. 
T.  1894)  9  Misc.  76,  78,  59  Stata 
Rep.  746,  29  N.  Y.  S.  287. 
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in  ease  of  an  ambiguity,  if  both  parties  testify  that  they  under- 
stood the  ambiguous  words  in  the  same  sense  no  issue  of  fact  arises.' 
"  The  rule  is  well  settled,"  says  Ruger,  C.  J.,  "  that  when  the 
terms  and  language  of  a  contract  are  ascertained  in  the  absence 
of  technical  phrases,  the  meaning  of  which  is  obscure,  or  the  exist- 
ence of  latent  ambiguities,  rendering  the  subject  matter  of  the 
contract  uncertain  and  doubtful,  the  office  of  interpreting  its  mean- 
ing belongs  to  the  court  alone. ' '  *  This  is  essential  to  enable  per- 
sons to  enter  into  contracts  with  any  degree  of  safety  to  themselves 
and  to  avoid  the  imposition  on  themselves  of  unassumed  liabili- 
ties according  to  the  capricious  and  often  conflicting  opinions  of 
juries."  "  If  any  one  contract  is  properly  construed  justice  is 
done  to  the  parties  directly  interested  therein.  But  the  rectitude, 
consistency  and  uniformity  of  all  construction  enable  all  parties 
to  do  justice  to  themselves.  For  then  all  parties,  before  they  enter 
into  contracts  or  make  or  accept  instruments,  may  know  the  force 
and  effect  of  the  words  they  employ,  of  the  precautions  they  use, 
and  of  the  provisions  which  they  make  in  their  own  behalf,  or 
permit  to  be  made  by  others.  It  is  obvious  that  this  consistency  and 
uniformity  of  construction  can  exist  only  so  far  as  construction  is 
governed  by  fixed  principles,  or  in  other  words  is  matter  of  law. ' ' " 
And  as  further  said  by  Ruger,  C.  J. :  "It  would  be  a  dangerous 
principle  to  establish,  where  parties  have  reduced  their  contracts 
to  writing,  and  defined  their  meaning  by  plain  and  unequivocal 
language,  to  subject  their  interpretation  to  the  arbitrary  and 
capricious  judgment  of  persons  unfamiliar  with  legal  principles 
and  settled  rules  of  construction. " '  It  is  therefore  error  to  sub- 
mit to  the  jury  the  meaning  of  a  written  contract  not  in  any  way 
ambiguous ;  *  but  error  in  so  doing  will  be  harmless  if  the  jury 

3.  Newoomb  v.  Wliitehouse,  (Sup.  Y.  147,  155,  5  State  Rep.  569,  10  N. 
App.  T.  1916)    162  N.  Y.  S.  249.  B.  131. 

4.  Brady  v.  Cassidy,  (1887)  104  8.  Glacius  v.  jilaek,  (1876)  67  N. 
N.  Y.  147,  155,  5  State  Rep.  569,  10  Y.  563,  reversing  4  Hun  91;  Dwight 
jj-    -g    2^3j  V.  Germania  L.  Ins.  Co.,   (1886)    103 

5.  Dwight  V.  Germania  L.  Ins.  Co.,  f/.  341  3  State  Rep  115  8  N.  B. 
(1886)  103  N.  Y.  341,  353,  3  State  654  25  Wkly  Dig.  1;  Saitch  v. 
TJor,  n>;  a  -K!  V  RU  Kelley,  (Sup.  1913)  154  App.  Div. 
Rep.  115,  8  N.  E.  654.  gg^^  ^gg  j^   y   g   gg^.  Levy  v.  Kott- 

6.  Dwight  V.  Germania  L.  Ins.  Co.,  ^^^^  ^,^^^  pj  q  ^  ^ggg,  ^j  j^j^^ 
(1886)  103  N.  Y.  341,  353,  3  State  g^g^  g^^^  gg  gtate  Rep.  422,  32  N.  Y. 
Rep.  115,  8  N.  E.  654,  quoting  with  g  241;  Paolino  v.  Lordi,  (Sup.  App. 
approval  the  above  statement  by  Mr  |  t.  1909 )  119  N.  Y.  S.  174;  De  Graai 
Parsons  in  his  work  on  Contracts,  -y.  Wyekoflf,  (Com.  PI.  1885)  13  Daly 
vol.  2,  p.  492.  366,    371,    affirmed    110    N.    Y.    617 

7.  Brady  v.  Cassidy,   (1887)   104  N.''  mem.,  17  N.  E.  869. 
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places  the  proper  construction  on  the  contract,'  as  it  is  no  ground 
for  the  reversal  of  a  judgment  that  a  question  which  ought  to  have 
been  determined  by  the  court  has  been  submitted  to  the  jury, 
where  in  the  opinion  of  the  appellate  tribunal  the  trial  court  must 
have  decided  as  the  jury  in  fact  found.'"  As  the  construction  of 
a  contract  is  a  question  of  law,  if  the  facts  are  not  in  dispute  an 
appellate  court,  including  the  Court  of  Appeals,  is  entitled  to  the 
benefit  of  the  undisputed  circumstances  which  the  law  permits  to 
be  taken  into  consideration  in  determining  the  meaning  of  particu- 
lar words  without  reference  to  the  conclusions  of  the  court  below.-' 

§  796.  Limitation  of  General  Rule, —  Where  the  meaning 

of  a  contract  is  obscure  and  depends  on  facts  aliunde  in  connection 
with  the  written  language,  the  question  of  construction  may  be  one 
of  fact  for  the  jury  under  proper  instructions  from  the  court,'^ 
and  it  is  said  to  be  well  settled  that  questions  as  to  the  meaning 
of  particular  words  used  in  a  special  sense  in  a  written  contract 


9.  Whitney  v.  McLean,  (Sup,  1896) 
4  App.  Div.  449,  38  N;  Y.  S.  793; 
Van  Hagen  v.  Van  Eensselaei-,  (Sup. 
1820)    18  Johns.  420,  424. 

10.  Cumpston  v.  McNair,  (Sup. 
1828)  1  Wend.  457,  463;  Miller  v. 
Eagle  L.,  etc.,  Ins,  Co.,  (Com.  PI. 
1854)   2  E.  D.  Smith  268,  296. 

11.  Tallcot  V.  Arnold,  (1874)  61 
N.  Y.  616.  See  also  St.  Luke's  Home 
V.  Association,  etc.,  (1873)  52  N.  Y. 
191. 

12.  Springfield  First  Nat.  Bank  v. 
Dana,  (1879)  79  N.  Y.  108,  116;  Em- 
pire State  Type  Founding  Co.  v. 
Grant,  (1889)  114  N.  Y.  40,  44,  22 
State  Eep.  302,  21  N.  E.  49;  Kenyon 
V.  Knights  Templars,  etc.,  Mut.  Aid 
Ass'n,  (1890)  122  N.  Y.  247,  33  Stale 
Eep.  467,  25  N.  E.  299;  Camp  v. 
Treanor,  (1894)  143  N.  Y.  649,  60 
State  Eep.  478,  37  N.  E.  640,  denying 
reargument  142  N.  Y.  478,  60  State 
Eep.  85,  37  N.  E.  463;  East  Hampton 
V.  Vail,  (1897)  151  N.  Y.  463,  470, 
45  N.  E.  1030;  Lamb  v.  Norcrosa 
Bros.  Co.,  (1913)  208  N.  Y.  427,  102 
N.  E.  564,  reversing  143  App.  Div. 
927  mem,  128  N.  Y.  S.  1130;  Brad- 
burn  V.  Solvay  Process  Co.,  (Sup. 
1897)  18  App.  Div.  .542,  46  N.  Y.  S. 
161;     Walling    v.    Cranford,     (Sup. 


1897)  23  App.  Div.  116,  48  N.  Y.  S. 
909;  Gilbert  v.  Warren,  (Sup.  1899) 
44  App  Div.  631,  60  N.  Y.  S.  456; 
Thiel  V.  Schonzeit,  (Sup.  1905)  104 
App.  Div.  151,  93  N.  Y.  S.  383; 
Stanton  v.  Erie  R.  Co.,  (Sup.  1909) 
131  App.  Div.  879,  116  N.  Y.  S.  375; 
Grady  v.  Fazzolari,  (Sup.  1909)  134 
App.  Div.  589,  590,  119  N.  Y.  S. 
300;  Stevens  v.  Amsinck,  (Sup. 
1912)  149  App.  Div.  220,  133  N.  Y.  S. 
815;  Staten  Island  Shipbuilding  Co. 
V.  Spearin,  (Sup.  1912)  149  App. 
Div.  854,  134  N.  Y.  S.  98;  Haus- 
man  v.  Buchman,  (Sup.  1919)  189 
App.  Div.  597,  179  N.  Y.  S.  26; 
Gardner  v.  Clark,  (Sup.  6.  T.  1854) 
17  Barb.  538,  551 ;  Citroen  v.  Adam, 
(Sup.   G.  T.  1889)    2  Silv.  Sup.   187, 

53  Hun  629,  24  State  Eep.  263,  5 
N.  Y.  S.  669;  Wirth  v.  Kahlenberg, 
(City  Ct.  G.  T  1900)  31  Misc.  803, 
62  N.  Y.  S.  1030;  Ettenson  v.  Men- 
delson,  (City  Ct.  Tr.  T.  1912)  75 
Misc.  307,  309,  133  N.  Y.  S.  283; 
New  York  Belting,  etc.,  Co.  v. 
Washington  F.  Ins.  Co.,  (Super.  Ct. 
1863)  23  Super.  Ct.  428;  Noonan  v. 
Strahan,  (Super.  Ct.  1886)  53  Super. 
Ct,   419,    1    State  Rep.    783,   affirmed 

54  Super.  Ct.  551,  8  State  Rep.  122, 
which    is    affirmed    120    N.    Y.    621 
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are  for  the  jury.i^  in  this  connection,  Allen,  J.,  says:  "As  a 
rule,  the  interpretation  of  written  instruments  is  with  the  court 
as  a  question  of  law;  but  when  the  interpretation  depends  upon 
the  sense  in  which  words  are  used,  or  the  sense  in  which  the  prom- 
isor had  reason  to  believe  the  promisee  understood  them,  a  fact 
to  be  determined  from  the  relation  of  the  parties  and  the  surround- 
ing circumstances,  it  would  seem  that  it  becomes  a  mixed  question 
of  law  and  fact.  It  is  not  then  a  matter  of  interpretation  merely, 
but  the  ascertainment  of  the  minds  and  intents  of  the  parties."^* 
Thus  where  an  employee  of  a  corporation  was  to  receive  in  addi- 
tion to  a  fixed  salary  a  certain  percentage  of  such  salary  for  each 
one  per  cent  of  dividends  declared  on  the  capital  stock  of  the  cor- 
poration in  excess  of  a  certain  amount,  without  any  statement  of 
the  amount  of  the  capital  stock  or  provision  in  the  contract  as  to 
the  right  of  the  corporation  to  increase  its  capital  stock  or  the 
effect  thereof,  and  subsequently  the  capital  stock  of  the  corporation 
was  increased  by  a  stock  dividend,  it  was  held  that  the  question 
whether  the  additional  compensation  of  the  employee  should  be 
on  the  basis  of  the  capital  stock  as  thus  increased  or  on  the  basis 
of  the  original  capital  stock  at  the  time  the  contract  was  made 
should  have  been  left  to  the  determination  of  the  jury,  the  oral 
testimony  being  conflicting  on  this  point.^^  So  if  there  is  a  bona 
fide  dispute  or  conflict  in  the  evidence  as  to  the  terms  of  an  oral 
contract  or  of  a  written  contract  which  has  been  lost  or  the  like, 
its  terms  and  consequent  interpretation  or  construction  are,  under 
proper  instructions  from  the  court,  to  be  left  to  the  jury.^^  When 
the  instrument  is  to  be  construed  in  connection  with  evidence 
aliunde,  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
different  constructions  claimed  as  affected  by  the  facts  found  and 
to  submit  to  them  the  facts,  instructing  them  that  if  one  set  of 
facts  is  true  the  instrument  is  to  be  construed  in  a  certain  way, 

mem.,    23    N.    E.     1152;     Chapin    v.  15.  Bradburn     v.     Solvay     Process 

Potter,   (Com.  PI.  1857)    1  Hilt.  366,  Co.,    (Sup.   1897)    18  App.   Div.   542, 

375.  46  N.  Y.  S.  161. 

13.  Pitney  v.  Glens  Falls  Ins.  Co.,  16.  Patten  v.  Pancoast,  (1888)  109 
(1875)  65  N.  Y.  6,  17;  White  v.  N.  Y.  625,  14  State  Rep.  75,  15  N.  E. 
Hoyt,  (1878)  73  N.  Y.  505.  See  also  893,  2  Silv.  App.  28,  28  Wkly.  Dig. 
Kenyon  v.  Knights  Templar,  etc.,  299;  Cook  v.  Allen,  (Sup.  G.  T.  1875) 
Mut.  Aid  Ass'n,  (1890)  122  N.  Y.  5  Hun  561,  affirmed  67  N.  Y.  578; 
247,  254,  33  State  Rep.  467,  25  N.  Rosenfeld  v.  New,  (Com.  PI.  G.  T. 
E.  299.  1890)   32  State  Rep.  301,  10  N.  Y,  S. 

14.  White  V.  Hoyt,  (1878)  73  N.  Y.  232. 
505,  .'•12. 
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while  if  another  set  of  facts  is  found  the  construction  appropriate 
to  such  set  of  facts  is  to  be  given  to  the  instrument." 

§  797.  Canons  of  Construction  Generally;  Value  of  Precedents. 
—  As  regards  the  value  of  precedents  in  the  interpretation  of 
contracts,  Allen,  J.,  says:  "  It  is  a  cardinal  principle  that  every 
agreement  or  covenant  must  be  interpreted  according  to  its  peculiar 
terms,  and  so  as  to  carry  out  the  intent  of  the  parties,  and  it  fol- 
lows that  the  ruling  upon,  and  the  interpretation  of,  one  agree- 
ment will  seldom  aid  in  the  construction  of  another,  except  as  it 
may  illustrate  some  general  rule  of  interpretation  applicable  to 
both. ' '  ^^  This  statement  was  made,  however,  in  reference  to  the 
raising  of  covenants  by  implication,  and  particular  words,  phrases, 
and  expressions  have  been  used  so  frequently  in  contracts  of  cer- 
tain classes  that  they  have  attained,  through  judicial  decisions,  a 
well  denned  meaning;  and  the  courts  in  such  cases  rely  on  their 
prior  decisions  in  determining  the  sense  in  which  the  words,  etc., 
were  used  in  the  contract  in  question,  and  will  presume  that  they 
were  used  by  the  parties  in  the  sense  in  which  they  have  been  so 
defined.^'  Also  certain  rules  or  canons  of  interpretation  have  been 
announced  by  the  courts  as  aids  in  arriving  at  the  intention  of  the 
parties,  which  have,  through  their  frequent  application,  attained 
somewhat  the  dignity  of  rules  of  law;  but  the  great  object  and 
practically  the  only  foundation  of  these  canons  is  to  arrive  at  the 
intention  of  the  parties.^"  These  several  canons  will  be  taken  up 
separately  in  due  order. 

§  798.  Languag'e  Used  Controls. —  If  the  language  of  a  con- 
tract is  plain  and  unambiguous  it  will  control,  and  neither  the 
court  nor  the  jury  has  the  right  to  construct,  by  implication  or 
otherwise,  a  new  contract  in  place  of  that  deliberately  made  by  the 
parties.^^    "  If  the  contract  is  not  of  uncertain  meaning  ...  the 

17.  Storz  V.  Kinzler,  (Sup.  1902;  N.  Y.  153,  156;  McCluskey  v.  Croni' 
73  App.  Div.  372,  77  N.  Y.  S.  64.  well,  (1854)   11  N.  Y.  593,  601;  West 

18.  Booth  V.  Cleveland  Rolling  Mill  cott  v.   Thompson,    (1858)    18  N.  Y 
Co.,    (1878)    74   N.    Y.    15,    21.     See  363,  366;    Johnson  v."  Hudson  River 
also    Hornbostel   v.    Kinney,     (1888)  R.   Co.,    (1872)    49   N.   Y.   455,  462 
110  N.  Y.  94,  99,  16  State  Rep.  824,  Ferry  v.  Stephens,    (1876)    66  N.  Y 
17  N.  E.  666.  321 ;  Dwight  v.  Germania  L.  Ins.  Co, 

19.  Slocovich  V.  Orient  Mut.  Ins.  (1886)  103  N.  Y.  341,  347,  3  Stati 
Co.,  (1888)  108  N.  Y.  56,  12  State  Rep.  115,  8  N.  E.  654;  Brady  v.  Caa 
Rep.  806,  14  N.  E.  802.  sidy,    (1887)    104  N.   Y.   147,   155,  5 

aO.  Gillet     V.     Bank    of    America,  State   Rep.    569,    10  N.    E.    131;    De 

(1899)    160  N.  Y.  549,  555,  55  N.  E.  Remer  v.   Brown,,    (1901)    165   N.  Y. 

292  410,    417,    59    N.    E.    129;     Sohoon- 

21.  Norton  v.  Woodruff,    (1849)    2  maker    v.    Hoyt,    (1896)     148    N.    Y. 
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courts  may  not  make  a  new  one  under  the  guise  of  construction. ' '  '"^ 
And  in  such  cases,  any  consideration  of  the  intent  of  the  parties 
is  not  involved,  as  they  are  conclusively  presumed  to  have  expresned 
their  intent  by  the  language  used.^'  As  said  by  Martin,  J. :  "If 
the  words  employed  convey  a  definite  meaning,  and  there  is  no 
contradiction  or  ambiguity  in  the  different  parts  of  the  same  instru- 
ment, then  the  apparent  meaning  of  the  instrument  must  be 
regarded  as  the  one  intended. ' '  ^^  And  the  instrtiment  must  be 
read  and  understood  according  to  the  natural  and  obvious  import 
of  the  language,  without  resorting  to  subtle  and  forced  construction 
for  either  limiting  or  extending  its  import.^^  As  said  by  Parsons 
(2  Pars.  Cont.  500)  :  "  The  very  idea  and  purpose  of  construc- 
tion imply  a  previous  uncertainty  as  to  the  meaning  of  a  contract, 
for  when  this  is  clear  and  unambiguous  there  is  no  room  for  con- 
struction and  nothing  for  construction  to  do. ' '  ^'  And  it  is  not 
enough  to  render  admissible  parol  evidence  to  vary  the  clear  mean- 
ing of  the  language  used,  that  there  are  circumstances  known  to 
one  of  the  parties,  but  unknown  to  the  other,  which  might  have 
influenced  the  former  in  making  the  contract;  to  create  an  ambi- 
guity that  opens  such  a  contract  to  parol  explanation,  it  must  be 
established  by  proof  of  circumstances  known  to  all  of  the  parties 
to  the  agreement  and  available  to  all,  in  selecting  the  language 
employed  in  expressing  their  meaning."  Transposition  of  words 
is  not  to  be  resorted  to  unless  it  is  necessary  to  carry  into  effect 
the  apparent  intention  of  the  parties.^^ 

§  799.  Intention  of  Parties  Generally. —  Where  the  contract  is 
obscure  or  ambiguous,  the  primary  object  in  its  construction  is  to 

425,  42  N.  E.  1059,  reversing  72  Hun  24.   Sehoonmaker  v.   Hoyt,    (1896) 

407,  55  State  Rep.  287,  25  N.  Y.  S.  148  N.  Y.  425,  431,  42  N.  E.  1059. 

337-    Cream   of   Wheat   Co.   v.   Crist  25.    Ettenson   v.   Mendelson,    (City 

Co.,    (1918)    222   N.   Y.   487,   119   N.  Ct.  Tr.   T.   1912)    75  Mtse.   307,  309, 

E.   74,  reversing  166  App.   Div.   870,  133  N.  Y.  S.  283. 

152  N.  Y.  S'.  407;  McNally  v.  Georgia-  26.  This   statement  is  quoted  with 

Florida    Lumber    Co.,     (Sup.     1911)  approval   in  Dwight  v.  Germania  L. 

146  App.  Div.  456,  459,  131  N.  Y.  S.  Ins.  Co.,    (1886)    103  N.  Y.  341,  347, 

295;  Clark  v.  De  Wandelaer,  (County  3  State  Rep.  115,  8  N.  E.  654. 

Ct.  1910)   124  N.  Y.  S.  941.  27.  Brady  v.   Cassidy,    (1887)    104 

22.  Rosenthal  v.  American  Bonding  N.  Y.  147,  155,  5  State  Rep.  569,  10 
Co.,  (1912)  207  N.  Y.  162,  169,  100  N.  B.  131;  B.  F.  Sturtevant  Co.  v. 
N   E.  716,  per  Hiscock,  J.  Fireproof  Film  Co.,  (1915)  216  N.  Y 

23.  Dwight    V.    Germania    L.    Ins.       199,   110  N.   E.   440. 

Co      (1886)    103   N.   Y.   341,   347,   3  28.  Deyo  v.  Bleakley,    (Sup.  G.  T. 

State  Rep.    115,  8  N.   E.   654;   Clark       856)    24  Barb.   9,   14. 
v.  De  Wandelaer,    (County  Ct.  1910) 
124  N.  Y.  S.  941,  943. 
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arrive  at  the  intention  of  the  parties.^'  ' '  The  ascei'tainment  of  the 
substantial  intent  of  the  parties  is  the  ftindamental  rule  in  the 
construction  of  all  agreements. ' ' '"  And  where  a  general  intention 
is  expressed  and  also  a  particular  intention  incompatible  Avith  the 
general  intention,  the  latter  should  control.^^  To  reach  and  carry 
the  intention  into  effect,  the  law,  when  it  becomes  necessary,  will 
control  the  literal  terms  of  the  contract  if  they  manifestly  contra- 
vene the  purpose.'^  "  "We  must  look,"  says  Collin,  J.,  "  to  the 
contract  as  a  whole,  to  the  subject  with  which  it  deals,  to  the  cir- 
cumstances under  which  it  was  made,  and  thereby  determine  the 
true  intent  and  purpose  of  the  parties,  and  if  such  intent  and 
purpose  is  reasonably  within  the  scope  of  the  language  used  it 
must  be  taken  to  be  a  part  of  the  contract  the  same  as  if  it  were 
plainly  expressed.  Indeterminate  forms  of  expression  inconsistent 
with  the  evident  design  of  a  contract  are  to  be  understood  in  a 
sense  subservient  to  the  general  purposes  of  the  contract. ' '  "^ 
A  secret  intent  of  one  of  the  parties  is  ineffectual  to  vary  the  legal 
presumption  arising  from  the  acts  and  conduct  of  the  parties.'* 

§  800.  Object  in  View. —  The  object  to  be  attained,  which  must 
be  presumed  to  be  in  the  minds  and  thoughts  of  the  parties,  is  to 


89.  Parshall  v.  Eggert,  (1873)  54 
N".  Y.  18,  23,  reversing  52  Barb.  367; 
Tallcot  V.  Arnold,  (1874)  61  N.  Y. 
616;  Clark  v.  Devoe,  (1891)  124  N. 
Y.  120,  124,  35  State  Rep.  206,  26 
N.  E.  275 ;  Gillet  v.  Bank  of  America, 
(1899)  160  N.  Y.  549,  555,  55  N.  E. 
292;  Genet  v.  Delaware,  etc.,  Ganal 
Co.,  (1900)  163  N".  Y.  173,  177,  57 
N.  E.  297;  Manpon  v.  Curtis,  (1918) 
223  N".  Y.  313,  320,  119  N.  K.  559; 
Clapp  V.  Byrnes,  (Sup.  1896)  3  App. 
Div.  284,  287,  38  N.  Y.  S.  1063; 
Fox  V.  International  Hotel  Co.,  (Sup. 
1899)  41  App.  Div.  140,  58  N.  Y.  S. 
441;  Myers  v.  Buell,  (Sup.  1901)  67 
App.  Div.  290,  295,  73  N.  Y.  S.  484; 
Gail  V.  Gail,  (Sup.  1908)  127  App. 
Div.  892,  894,  112  N.  Y.  S.  96;  Har- 
graves  Mills  v.  Gordon,  (Sup.  1910) 
137  App.  Div.  695,  701,  122  N.  Y.  B. 
245;  Quaekenboss  v.  Lansing,  (Sup. 
1810)  6  Johns.  49;  Marvin  v.  Stone, 
(Sup.  1824)  2  Cow.  781,  806;  Doo- 
little  V.  Southworth,  (Sup.  G.  T. 
(1848)  3  Barb.  79,  87;  Auburn  City 
Bank  v.  Leonard,   (Sup.  G.  T.  1863; 


40  Barb.  119,  134;  Beere  v.  Mayer, 
(City  Ct.  6.  T.  1899)  30  Misc.  813, 
815,  61  N.  Y.  S.  926;  Ettenson  v. 
Mendelson,,  (City  Ct.  Tr.  T.  1912) 
75  Misc.  307,  308,  133  N.  Y.  S.  283; 
B.  P.  Ducas  Co.  v.  Bayer  Co.,  (Sup. 
Tr.  T.  1916)  163  N.  Y.  S.  32,  38; 
Benjamin  v.  Public  Service  Pub.  Co. 
(City  Ch.  Tr.  T.  1890)  32  State 
Rep.  237,  238,  11  N.  Y.  S.  208. 

30.  People  v.  Walsh,  (1914)  211  N. 
Y.  90,  100,  105  N.  E.  136  (per  Coll- 
ins, J.). 

31.  Spofford  V.  Pearaall,  (1893)  138 
N.  Y.  57,  68,  51  State  Eep.  668,  33 
N.  E.  834. 

32.  Genet  v.  Delaware,  etc..  Canal 
Co.,  (1900)  163  N.  Y.  173,  179,  57 
N.  E.  297;  People  v.  Walsh,  (1914) 
211  N.  Y.  90,  99,  105  N.  E.  136. 

33.  People  v.  Walsh,  (1914)  211 
N.  Y.  90,  100,  105  N.  E.  136.  See 
also  Manson  v.  Curtis,  (1918)  223 
N.  Y.  313,  320,  119  N.  E.  559. 

34.  Riley  y.  New  York,  (1884)  96 
N.  Y.  331. 
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be  taken  into  consideration,^^  ^^^^  {^  ^j^jg  ^j^  j^g  accomplished  by 
giving  to  general  words  their  literal  meaning  rather  than  a 
restricted  meaning  they  should  be  so  construed.^*  Thus  where  a 
contract  with  a  city  calling  for  the  removal  of  all  dirt,  etc.,  from 
the  "  paved  streets  "  of  the  city,  has  for  its  object  the  cleaning 
generally  of  such  streets,  the  general  phrase  should  not  be  restricted 
to  streets  paved  at  the  time  of  the  making  of  the  contract  so  as 
thereby  to  exclude  streets  thereafter  paved.^'  Where  the  object 
the  parties  evidently  had  in  view  will  only  be  effected  by  giving 
to  the  words  used  an  enlarged  rather  than  their  usual  restricted 
meaning  this  should  be  done.^*  Thus  where  a  merchant  heavily 
indebted  to  a  bank,  in  order  to  obtain  additional  credit,  assigned 
to  it  collateral  securities  consisting  to  a  large  extent  of  book 
accounts  many  of  which  became  due  before  the  time  for  the  pay- 
ment of  the  additional  credit,  it  was  held  that  as  the  evident  object 
of  the  transaction  was  to  give  the  bank  security  not  only  for  the 
additional  credit  but  also  for  the  existing  indebtedness  of  the  bor- 
rower, a  provision  authorizing  the  bank  on  a  "  sale"  of  the  securi- 
ties to  apply  any  surplus  to  the  general  indebtedness  of  the  bor- 
rower, should  not  be  restricted  to  an  actual  "  sale,"  but  should 
be  construed  as  authorizing  such  application  where  the  book 
accounts  were,  as  authorized  by  the  contract,  collected  by  the  bank.^' 
So  where  the  object  of  giving  a  surety  bond  was  to  secure  credit 
being  accorded  to  a  merchant  by  way  of  the  discounting  of  his 
notes,  etc.,  and  the  bond  was  conditioned  on  the  payment  by  the 
merchant,  within  a  few  days  after  maturity,  of  all  notes,  etc.,  given 
by  him,  it  was  held  that  the  further  provision  "  this  bond  to  be 
binding  for  one  year  from  date  "  should  not  be  construed  in  its 
literal  sense  that  after  the  expiration  of  the  year  the  bond  should 

35.  Davis  v.    Copeland    (1876)    67  37.   Crocker  v.  Buffalo,    (1882)    90 
N.    Y.    127,    affirming    6    Daly    221;       N.  Y.  351. 

Crocker  v.  Buffalo,  (1882)  90  N.  Y.  38.  Maloney  v.  Iroquois  Brewing 
351;  Spofford  v.  Pearsall,  (1893)  Co.,  (1903)  173  N.  Y.  303,  66  N.  E. 
138  N.  Y.  57,  66,  51  State  Rep.  66S,  19,  reversing  63  App.  Div.  454,  71 
33  N.  E.  834;  Maloney  v.  Iroquois  N.  Y.  S.  1098  (word  "receive"  con- 
Brewing  Co.,  (1903)  173  N.  Y.  303,  strued  as  "collect"  in  order  to  carry 
310,  66  N.  E.  19;  In  re  Vandevort,  out  tlie  object  of  parties  in  a  con- 
(Sup.  1896)  8  App.  Div.  341,  347,  75  tract  of  guaranty);  Tracy  v.  Syra- 
State  Rep.  168,  40  N.  Y.  S.  791;  cuse  First  Nat.  Bank,  (Sup.  1900) 
Tracy  v.  Syracuse  First  Nat.  Bank,,  48  App.  Div.  285,  62  N  Y.  S.  657. 
(Sup.  1900)  48  App.  Div.  285,  288,  39.  Tracy  v.  Syracuse  First  Nat. 
62  N.  Y.  S.  657.  Bank,   (Sup.  1900)  48  App.  Div.  285, 

36.  Crocker  v.  Buffalo,    (1882)    90  62  N.  Y.  S.  657. 
N.  Y.  351. 
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cease  to  be  binding,  but  as  referring  to  the  time  within  which  the 
notes,  etc.,  were  to  be  discounted,  and  as  though  the  words  "  paper 
discounted,"  etc.,  had  been  inserted  after  the  word  "  for  "  in  the 
clause  above  quoted,  and  that  therefore  the  bond  covered  notes, 
etc.,  discounted  within  a  year  though  they  did  not  mature  until 
some  time  thereafter.'"' 

§  801.  Surrounding  Circumstances  Generally. — ^Where  the  mean- 
ing of  the  contract  is  not  clear,  the  situation  of  the  parties  and 
the  surrounding  circumstances  at  the  time  of  the  making  of  the 
contract  are  to  be  taken  into  consideration.  In  so  doing  the  court 
puts  itself  in  the  place  of  the  parties  so  as  to  enable  it  to  ascer- 
tain their  intention.^^    "  It  is  well  settled,"  says  Daniel,  J.,  "  as 


40.  Davis  v.  Copeland,  (1876)  67 
N.  y.  127,  affirming  6  Daly  221. 

41.  Ward  v.  Whitney,  (1853)  8 
N.  Y.  442,  447,  1  Seld.  Notes  144; 
Blossom  V.  Griffin,  (1856)  13  N.  Y. 
569,  574;  Springsteen  v.  Samson, 
(1865)  32  N.  Y.  703;  Reynolds  v. 
Commerce  F.  Ins.  Co.,  (1872)  47  N. 
Y.  597,  605;  Richards  v.  Millard, 
(1874)  56  N.  Y.  574;  Knapp  v. 
Warren,  (1874)  57  N.  Y.  668;  Tall- 
eot  V.  Arnold,  (1874)  61  N.  Y.  616; 
Clark  V.  New  York  L.  Ins.,  etc.,  Co., 
(1876)  64  N.  Y.  33,  38;  Pitney  v. 
Glens  Falls  Ins.  Co.,  (1875)  65  N. 
Y.  6,  affirming  61  B'arb.  335;  Clark 
V.  Woodruff,  (1881)  83  N.  Y.  518, 
522;  Coleman  v.  Beach,  (1885)  97 
N.  Y.  545,  553;  Sonneborn  v.  Libbey, 
(1886)  102  N.  Y.  539,  7  N.  E.  813; 
Smith  V.  Kerr,  (1888)  108  N.  Y.  31,, 
37,  13  State  Rep.  115,  15  N.  E.  70; 
Montreal  Bank  v.  Recknagel,  (1888) 
109  N.  Y.  482,  400,  16  State  Rep. 
398,  17  N.  E.  217;  Lathers  v.  Keough, 
(1888)  109  N.  Y.  583,  587,  16  State 
Rep.  178,  17  N.  E.  131;  Waugh  v. 
Seaboard  Bank,  (1889)  115  N.  Y.  42, 
23  State  Rep.  736,  21  N.  E.  679, 
reversing  54  Super.  Ct.  283 ;  Ken- 
yon  V.  Knights  Templar,  etc.,  Mut. 
Aid  Ass'n,  (1890)  122  N.  Y.  247, 
258,  33  State  Rep.  467,  25  N.  E.  299; 
Clark  V.  Devoe,  (1891)  124  N.  Y. 
120,  125,  35  State  Rep.  206,  26  N.  K. 
275;  Schopnmaker  v.  Hoyt,  (1896) 
148  N.  Y.  425,  431,  42  N.  B.  1059; 
Sattler  v.  Hallock,  (1899)   160  N.  Y. 


291,  301,  54  N.  E.  667;  Gillet  v. 
Bank  of  America,  (1899)  160  N.  Y. 
549,  555,  55  N.  E.  292;  Maloney  v. 
Iroquois  Brewing  Co.,  (1903)  173  N. 
Y.  303,  310,  66  N.  E.  19;  Middle- 
worth  V.  Ordway,  (1908)  191  N.  Y. 
404,  415,  84  N.  E.  291,  affirming  117 
App.  Div.  913  mem.,  102  N.  Y.  B, 
1143,  which  affirmed  49  Misc.  74,  98 
N.  Y.  S.  10,  18  N.  Y.  Annot.  Cas. 
102;  People  v.  Walsh,  (1914)  211 
N.  Y.  90,  100,  105  N.  E.  136;  Poel 
V.  Brunswiek-Ballce-Collender  Co., 
(1915)  216  N.  Y.  310,  322,  110  N.  E. 
619 ;  Fleischman  v.  Furgueson 
(1918)  223  N.  Y.  235,  239,  119  N.  E. 
400;  Tilden  v.  Tilden,  (Sup.  1896) 
8  App.  Div.  99,  103,  40  N.  Y.  S.  403; 
In  re  Vandevort,  (Sup.  1896)  8  App. 
Div.  341,  347,  75  State  Rep.  168, 
40  N.  Y.  S.  791;  Spaulding  v.  Ameri- 
can Wood  Board  Co.,  (Sup.  1898) 
26  App.  Div.  237,  239,  50  N.  Y.  S. 
23 ;  Bennett  v.  Edison  Electric  Illumi- 
nating Co.,  ( Sup.  1898 )  26  App.  Div. 
363,  367,  49  N.  Y.  S.  833;  Browne 
V.  Paterson,  (Sup.  1899)  36  App. 
Div.  167,  169,  55  N.  Y.  S.  404,  af-^ 
iirmed  as  to  this  165  N.  Y.  460,  466, 
59  N.  E.  296;  New  York,  etc.,  Auto- 
matic Sprinkler  Co.  v.  Andrews, 
(Sup.  1899)  38  App.  Div.  56,  55  N 
Y.  S.  1020;  Fox  V.  International 
Hotel  Co.,  (Sup.  1899)  41  App.  Div. 
140,  58  N.  y.  S.  441 ;  Tracy  v.  Syra- 
cuse First  Nat.  Bank,  (Sup.  1900) 
48  App.  Div.  285,  288,  62  N.  Y.  S. 
657;  Flagler  v.  Hearst,   (Sup.  1901) 
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a  general  rule  of  construction  applicable  to  all  contracts,  that  the 
court  may  consider  the  terms  to  be  construed  in  the  light  of  all 
the  surrounding  circumstances  under  which  they  were  used,  and 
necessarily  affecting  their  signification,  in  order  more  perfectly  to 
understand  the  intent  and  meaning  of  the  parties. "  *^  0  'Brien,  J., 
also  says :  ' '  Contracts  are  not  to  be  interpreted  by  giving  a  strict 
and  rigid  meaning  to  general  words  or  expressions  without  regard 
to  the  surrounding  circumstances  or  the  apparent  purpose  which 
the  parties  sought  to  accomplish. "  "  "  This, ' '  says  Martin,  J., 
"  is  a  most  conspicuous  and  far  reaching  rule."  "  "In  that  way," 
says  Gray,  J.,  "  the  intention,  where  there  is  any  uncertainty,  is 
better  given  effect,  and  their  undertaking  is  more  certain  to  receive 
a  reasonable  and  fair  interpretation. ' '  *=  Facts  of  public  notoriety 
must  be  presumed  to  have  been  known  to  the  parties  at  the  time  of 
making  the  contract  and  the  language  construed  in  the  light  of 
these  facts."  Thus  where  it  appeared  that  the  plaintiff  was  the 
holder  of  a  bond  and  mortgage  executed  by  the  defendant  prior 
to  the  passage  of  the  federal  legal  tender  acts,  and  while  the  case 
of  Hepburn  v.  Griswold  (8  Wall.  603)  was  pending  in  the  federal 
Supreme  Court  (argued  but  not  decided) ,  which  involved  the  effect 


62  App.  Div.  18,  70  N.  Y.  S.  956; 
Clausen  v.  Title  Guaranty,  etc.,  Co., 
(Sup.  1915)  168  App.  Div.  569,  574, 
153  N.  Y.  S.  835;  Hasbrook  v.  Pad- 
dock, (Sup.  Sp.  T.  1847)  1  Barb.  635, 
637;  Doolittle  v.  Southworth,  (Sup. 
G.  T.  1848)  3  Barb.  79,  87;  Phelpa 
V.  Bostwick,  (Sup.  G.  T.  1856)  22 
Barb.  314,  317;  Carpenter  v.  Catlin, 
(Sup.  G.  T.  1865)  44  Barb.  75,  29 
How.  Pr.  423;  Bancroft  v.  Winspear 
(Sup.  G.  T.  1865)  44  Barb.  209,  211 ; 
Costello    V.    Herbst,     (Sup.    App.    T. 

1896)  18  Misc.  176,  179,  75  State 
Rep.  964,  41  N.  Y.  S.  574,  affirming 
16  Misc.  687,  38  N.  Y.  S.  1123; 
Lantry  v.   New   York,    (Sup.   Tr.   T. 

1897)  19  Misc.  558,  561,  78  State 
Rep.  874,  44  N.  Y.  S.  874;  Aronson 
V.  Wertheim,  (Sup.  App.  T.  1897)  21 
Misc.  483,  485,  47  N.  Y.  S.  657; 
Mullin  V.  Langley,  (Sup.  App.  T. 
1902)  37  Misc.  789,  790,  76  N.  Y.  S. 
947 ;  Rosen  v.  Bamberger,  ( Sup.  App 
T.  3910)  67  Misc.  181,  122  N.  Y.  S. 
240;  Ettenson  v.  MendeUon,  (City 
Ct.  Tr.  T.  1912)    75  Misc.  307,  309, 


133  N.  Y.  S.  283;  Clark  v.  De  Wande- 
laer,  (County  Ct.  1910)  124  N.  Y.  S. 
941,  943;  New  York  Belting,  etc.,  Co. 
V.  Washington  F.  Ins.  Co.,  (Super. 
Ct.  G.  T.  1863)  23  Super.  Ct.  428, 
433;  Stapenhorst  v.  Wolff,  (Super. 
Ct.  G.  T.  1872)  35  Super.  Ct.  25, 
affirmed  65  N.  Y.  596  mem. 

42.  Pitney  v.  Glens  Falls  Ins.  Co., 
(Sup.  G.  T.  1871)   61  Barb.  335,  340. 

43.  Robertson  v.  Oongley  Electric 
Co.,  (1895)  146  N.  Y.  20,  24,  65 
State  Rep.  757,  40  N.  E.  390.  See 
also  Maloney  v.  Iroquois  Brewing 
Co.,  (1903)  173  N.  Y.  303,  310,  66 
N.  E.   19. 

44.  Gillet  V.  Bank  of  America, 
(1899)  160  N.  Y.  549,  555,  ,55  N.  E. 
292.  See  also  Maloney  v.  Iroquois 
Brewing  Co.,  (1903)  173  N.  Y.  303, 
310,  66  N.  E.  19. 

45.  Montreal  Bank  v.  Recknagel, 
(1888)  109  N.  Y.  482,  490,  16  State 
Rep.  398,  17  N.  E.  217. 

4G.  Woodruff  v.  Woodruff,  (1873) 
52  N.  Y.  53. 
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of  such  acts  on  prior  contracts,  the  plaintiff  received  a  payment  in 
legal  tender  notes  under  an  agreement  by  which  the  parties,  to 
avoid  litigation,  stipulated  in  substance. that  if  it  should  at  any 
time  thereafter  be  decided  by  that  court  that  the  plaintiff  vras 
entitled  to  demand  payment  in  gold,  on  such  decision  being  made 
and  becoming  the  lavr  of  the  land,  the  defendant  v^ould,  on  the 
return  of  the  legal  tender  notes,  pay  in  gold.  It  v?as  held  that 
the  stipulation  should  be  construed  in  the  light  of  the  pendency  of 
that  case,  and  the  liability  of  the  defendant  to  pay  in  gold  was 
determined  by  the  decision  in  that  case  holding  that  the  legal 
tender  acts  did  not  affect  prior  contracts,  and  it  was  immaterial 
that  this  decision  was  subsequently  overruled  in  the  Legal  Tender 
Cases  (12  Wall.  457)."  In  a  somewhat  similar  case  involving  the 
sale  of  imported  tobacco,  where  the  apparent  intention  of  the 
parties  was  to  fix  the  price  according  to  the  amount  of  the  duty 
to  be  assessed,  the  contract  fixed  an  arbitrary  amount  as  the  duty 
to  be  deducted  from  the  price,  and  provided  that  "  if  appraised  " 
at  less  the  difference  was  to  be  allowed  the  buyer.  The  tobacco 
was  appraised  by  the  customs  collector  and  the  price  paid  in  accord- 
ance with  such  assessment.  Thereafter  on  appeal  to  the  courts 
the  assessment  was  reduced  and  a  return  of  the  excess  of  duty 
awarded  the  vendor.  It  was  held  that  in  view  of  the  circumstances 
the  appraisal  contemplated  was  the  final  one  in  accordance  with 
the  decision  of  the  court,  and  not  the  appraisal  by  the  customs 
collector,  and  that  therefore  the  buyer  was  entitled  to  recover  the 
amount  awarded  the  seller  by  the  court  less  his  expenses  in  its 
collection.^' 

§  802.  Effect  of  Parol  Evidence  Rule.—  Though  the  eon- 
tract  is  in  writing,  the  surrounding  circumstances  may  be  shown 
by  oral  evidence  without  violating  the  general  rule  excluding  such 
evidence  to  vary  the  terms  of  a  written  contract.*'    To  authorize, 

47.  Woodruff  v.  Woodruff,  (1873)  Ordway,  (1908)  191  N.  Y.  404,  415. 
52  N.  Y.  53.  84  N.  E.  291,  affirming  117  App.  Div. 

48.  Solomon  Tobacco  Co.  v.  Cohen,  913  mem.,  102  N.  Y.  S.  1143,  which 
(1906)  184  N.  Y.  308,  77  N.  E.  257.  affirmed  49  Misc.  74,  98  N.  Y.  S.  10, 
reversing  95  App.  Div.  297,  88  N.  Y.  18  N.  Y.  Annot.  Cas.  102;  New  York, 
S.  641.  etc.,  Automatic  Sprinkler  Co.  v.  An- 

49.  Reynolds  v.  Commerce  F.  Ins.  drews,  (Sup.  1899)  38  App.  Div.  56, 
Co.,  (1872)  47  N.  Y.  597,  605;  Clark  55  N.  Y.  S.  1020,  reversing  4  Misc. 
V.  New  York  L.  Ins.,  etc.,  Co.,  (1876)  124,  53  State  Rep.  212,  23  N.  Y.  S. 
64  N.  Y.  33,  38,  revesring  7  Lans.  998;  Flagler  v.  Hearst,  (Sup.  1901) 
322;  Pitney  v.  Glens  Falls  Ins.  Co.,  62  App.  Div.  18,  70  N.  Y.  S.  956. 
(1875)    65  N.  Y.  6;   Middleworth  v. 
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however,  the  resort  to  surrounding  circumstances  to  aid  in  the 
interpretation  of  a  written  contract,  the  language  used  or  as 
applied  to  the  subject  matter  must  disclose  some  uncertainty  or 
ambiguity;  if  there  is  no  such  uncertainty  the  language  controls 
and  the  surrounding  circumstances  cannot  be  given  any  effect  for 
the  purpose  of  varying  the  clear  import  of  the  contract.^"  In  this 
connection  Church,  C.  J.,  says:  "  We  may  resort  to  surrounding 
circumstances  in  all  cases  of  doubtful  construction  and  patent 
ambiguity.  If  the  words  are  clear  and  unambiguous,  a  contrary 
intention  derived  from  outside  circumstances  is  of  no  avail.  A  new 
contract  cannot  be  made  by  showing  that  the  intention  was  to 
make  one  different  from  tliat  expressed.  But  to  ascertain  what 
the  contract  is  in  case  of  ambiguous  language,  a  resort  may  be  had 
to  the  circumstances  surrounding  the  author  at  the  time."  " 

§  803.  Construction  in  Light  of  Existing  Laws  and  Decisions. — 
The  existing  laws  defining  the  effect,  etc.,  of  particular  contracts 
are  to  be  read  as  a  part  of  the  contract  and  the  contract  inter- 
preted in  the  light  of  such  laws.^^  ' '  All  contracts, ' '  says  0  'Brien,  J., 
"  are  made  subject  to  any  law  prescribing  their  effect,  or  the  con- 
ditions to  be  observed  in  their  performance;  and  hence  the  statute 
is  as  much  a  part  of  the  contract  in  question  as  if  it  had  been 
actually  written  into  it  or  made  a  part  of  the  stipulations. ' '  ^^  And 
in  this  connection  Woodward,  J.,  says:  "  It  is  well  settled  in  our 
jurisprudence  that  the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract,  and  where  it  is  to  be  performed,  enter  into 
and  form  a  part  of  it,  as  if  they  were  expressly  referred  to  and 
incorporated  in  its  terms,  and  that  this  principle  embraces  alike 
those  which  aifect  its  validity,  construction,  discharge  and  enf orce- 

50.  Brady  v.  Cassidy,  (1887)  104  versed  on  other  ground  188  N.  Y.  74, 
N.  Y.  147,  155,  5  State  Rep.  569,  10  80  N.  E.  665;  Hutchinson  v.  Ward, 
N.  E.  131;  Dady  V.  O'Rourke,  (1902j  (Sup.  1906)  114  App.  Div.  156,  158, 
172  N.  Y.  447,  453,  65  N.  E.  273,  99  N.  Y.  S.  708;  Ward  v.  Union 
reversing  61  App.  Div."  529,  70  N.  Y.  Trust  Co.,  (Sup.  1916)  172  App.  Div. 
S.  694;  Pennell  v.  New  York,  (Super.  569,  572,  152  N.  Y.  S.  237.  See  also 
Ct.  1891)  59  Super.  Ct.  279,  295,  39  Rosentlial  v.  American  Bonding  Co., 
State  Rep.  145,  14  N.  Y.  S.  376.  (Sup.  1911)    143  App.  Div.  362,  128 

51.  Reynolds  v.  Commerce  F.  Ins.  N.  Y.  S.  553,  26  N.  Y.  Crim.  12,  re- 
Co.,   1872)    47  N.  Y.  597,  605.  versed   on   other  grounds   207   N.   Y. 

52.  Sloeovlsh  v.  Orient  Mut.  Ins.  162,  100  N.  E.  716;  Mather  v.  Bush, 
Co.,  (1888)  108  N.  Y.  56,  12  State  (Sup.  1819)  16  Johns.  233,  248,  4 
Rep.    806,    14   N.    E.    802,    28   Wkly.       City  Hall  Rec.  97. 

Dig.    235,    affirming    13    Daly    264;  53.    Strauss  v.  Union  Cent.  L.  Ins. 

Brookhaven  v.  Smith,  (Sup.  1904)  Co.,  (1902)  170  N.  Y.  349,  63  N.  E. 
98  App.  Div.  212,  90  N.  Y.  S.  646,  re-       347. 
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ment."  "  Thus  where  an  existing  statute  defines  what  shall  con- 
stitute a  barrel,  bushel,  ton,  or  the  like,  of  a  particular  commodity, 
the  parties  to  a  contract  for  the  sale  of  such  a  commodity  are 
deemed  to  have  contracted  with  reference  to  the  statute.^^  And 
where  a  statute  provides  that  whenever  wheat  is  sold  by  the  bushel 
and  no  special  agreement  as  to  the  measure  or  weight  thereof  is 
made  by  the  parties,  the  bushel  shall  contain  sixty  pounds  of 
wheat  (see  Gen.  Bus.  Law,  §  8;  19  McKinney's  Cons.  Laws,  p.  16), 
this  statutory  definition  of  a  bushel  controls  in  the  construction 
of  such  a  contract,  though  in  bulk  a  bushel  is  less  than  the  general 
statutory  definition  of  a  bushel  as  dry  measure.^^  The  parties  are 
not,  however,  unless  the  contrary  clearly  appears,  to  be  deemed 
to  have  contracted  in  reference  to  future  legislation,  and  a  subse- 
quent statute  relating  to  the  subject  matter  of  the  contract  is  not 
to  be  taken  as  a  part  of  the  contract."  Thus  where  at  the  time 
a  lease  for  a  term  of  years  was  made,  under  which  the  lessee  agreed 
to  pay  the  annual  taxes,  the  existing  statute  made  the  taxes  for 
each  year  payable  in  October,  and  thereafter  the  statute  was 
'changed  so  as  to  make  one-half  of  the  yearly  taxes  payable  in  May, 
it  was  held  that  the  contract  should  be  construed  in  reference  to 
the  law  in  force  at  the  time  it  was  made  unaffected  by  the  subse- 
quent change,  and  therefore  such  change  did  not  impose  any  addi- 
tional liability  on  the  lessee.^*    This  does  not  prevent  the  parties 

54.  Brookhaven  v.  Smith,  (Sup.  ment  by  Lord  Chief  Baron  Pollocli 
1904)  98  App.  Div.  212,  213,  90  N.  in  Berwick  v.  Oswald,  (1854)  3  El. 
Y.  S.  646,  reversed  on  other  grounds  &  Bl.  653,  678,  77  E.  C.  L.  653: 
188  N".  Y.  74,  80  N.  E.  665.  "  I     think     every     contract     (which 

55.  Clark  v.  Pinney,  (Sup.  1827)  does  not  expressly  provide  to  the 
7  Cow.  681;  Milk  v.  Christie,  (Sup.  contrary)  must  be  considered  as 
1841 )    1   Hill   102.  made  with  reference  to  the  existing 

56.  Milk  V.  Christie,  (Sup.  1841)  state  of  the  law;  and  if,  by  the 
1  Hill  102.  intervention     of     the     legislature,    a 

57.  Mudge  v.  West  End  Brewing  change  is  made  in  the  law,  which 
Co.,  (Sup.  1911)  145  App.  Div.  28,  in  any  degre_e  affects  the  contract, 
130  N.  Y.  S.  350,  affirming  68  Misc.  such  contract,  made  without  some 
362,  125  N".  Y.  S.  15 ;  Ward  v.  Union  clear  and  distinct  reference  to  the 
Trust  Co.,  (Sup.  1916)  172  App.  Div.  prospect  or  possibility  of  a  change, 
569,  573,  152  N".  Y.  S.  237.  See  also  does  not  hold,  with  reference  to ,  tiie 
Herald  Square  Realty  Co.  v.  Saks,  state  of  things  as  altered  by  the 
(1915)   215  N.  Y.  427,  109  N.  E.  545.  new     law.  ...  I     think     the     inter- 

58.  Ward  v.  Union  Trust  Co ,  vention  of  the  legislature  in  alter- 
(Sup.  1916)  172  App.  Div.  569,  159  ing  the  situation  of  contracting  par- 
N.  Y.  S.  54,  on  prior  appeal  166  App.  ties,  in  principle,  is  analogous  to  a 
Div.  762,  152  N.  Y.  S.  237.  In  this  convulsion  of  nature,  against  which 
case  the  court,  per  Page,  J.,  quotes  parties  may  provide,  but,  if  they 
with    approval    the    following    state-  have   not   provided.   It   would   gsner- 
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from  expressly  contracting  with  reference  to  any  subsequent  change 
in  the  law.^' 

Contracts  are  also  to  be  construed  in  the  light  of  the  judicial 
decisions,  and  it  has  been  held  that  w^here  the  meaning  of  a  word 
or  phrase  as  used  in  a  business  has  been  settled  by  a  decision  of 
the  Court  of  Appeals,  it  is  to  be  assumed,  when  such  word  or  phrase 
is  used  in  contracts  made  after  the  decision  was  pronounced  and 
published,  that  it  was  used  with  the  meaning  so  given,  and  the 
meaning  as  so  announced  by  the  court  should  be  given  to  it ;  *"  and 
it  has  been  further  held  that  oral  evidence  is  not  admissible  to 
show  that  the  word  or  phrase  was  intended  to  have  a  different 
meaning."  Thus  where  the  Court  of  Appeals,  several  years  before 
a  contract  of  marine  insurance  was  made,  had  decided  the  meaning 
of  the  phrase  ' '  port  risk  ' '  as  used  in  such  a  contract,  it  was  held 
that  the  meaning  thus  given  to  the  phrase  should  be  adopted  in 
the  construction  of  the  contract.'^ 

§  804.  Practical  Construction. — •  If  the  meaning  of  a  contract  is 
in  any  way  doubtful  the  practical  interpretation  given  it  by  the 
parties  as  evidenced  by  their  conduct  and  acts  tends  strongly  to 
show  their  intention  and  is  given  weight  by  the  courts  in  the  con- 
struction of  the  contract,*^  and  this  includes,  where  there  has  been 

ally   be    considered    as    excepted   out  (1899)    160   N.   Y.    291,    301,    54   N. 

of  the   contract."  E.    667;    Schoellkopf   v.    CoatswortJi, 

59.  James  V.  Andrews,  (App.  1852)  (1901)  166  N.  Y.  77,  84,  59  N.  E. 
Seld.  Notes  9,  affirming  9  Barb.  482.  710;    Clark   v.    Carolina,   etc..   River 

60.  Slocovich  v.  Orient  Mut.  Ins.  R.  Co.,  (1919)  225  N.  Y.  589,  122  N. 
Co.,  (1888)  108  N.  Y.  56,  12  State  E.  453,  reversing  175  App.  Div.  894 
Rep.  806,  14  N.  E.  802.  mem.,   161   N.  Y.  S.   1121;   Tilden   v. 

61.  Slocovich  V.  Orient  Mut.  Ins.  Tilden,  (Sup.  1896)  8  App.  Div.  99. 
Co.,  (1888)  108  N.  Y.  56,  12  State  103,  40  N.  Y.  S.  403;  Barber  Asphalt 
Rep.  806,  14  N.  E.  802.  Paving  Co.  v.  New  York  Post  Grad- 

62.  Slocovich  v.  Orient  Mut.  Ins.  uate  Medical  School,  (Sup.  1897) 
Co.,  (1888)  108  N.  Y.  56,  12  State  15  App.  Div.  417,  421,  7s  State  Rep. 
Rep.  806,  14  N.  E.  802,  affirming  13  457,  44  N.  Y.  S.  457:  Bennett  v. 
Daly  264.  Edison     Electric     Illuminating     Co., 

63.  Martin  v.  Cope,  1863)  28  N.  (Sup.  1898)  26  App.  Div.  363,  368, 
Y.  180,  3  Abb.  App.  Dec.  182;  49  N.  Y.  S.  833;  Geneva  Mineral 
Lathers  v.  Keogh,  (1888)  109  N.  V.  Springs  Co.  v.  Coursey,  (Sup.  1899) 
583,  587,  16  State  Rep.  178,  17  N.  B.  45  App.  Div.  268,  278,  61  N.  Y.  S. 
131;  Dodge  V.  Zimmer,  (1888)  110  98;  Ulster,  etc.,  Bluestone  Co.  v. 
N.  Y.  43,  48,  16  State  Rep.  657,  1/  Carlin,  (Sup.  1902)  69  App.  Div. 
N.  E.  399 ;  Woolsey  V.  Eunice,  (1890)  426,  74  N.  Y.  S.  1050;  Bacon  v. 
121  N.  Y.  87,  92,  30  State  Ren.  768,  Grassmann,  (Sup.  1902)  71  App. 
24  N.  E.  191;  East  Hampton  v.  Div.  574,  76  N.  Y.  S.  188,  reversing 
Vail,  (1897)  151  N.  Y.  463,  471,  45  37  Misc.  165,  74  N.  Y.  S.  878;  Tan- 
N.     E.     1030;     Sattler     v.     Hallock,  enbaum    v.    Levy,     (Sup.     1903)     83 
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[§  804 


a  course  of  dealings  between  the  parties  under  similar  contracts, 
the  practical  construction  given  to  the  prior  contracts."  "  The 
practical  interpretation,"  says  Peckham,  J.,  "  is  a  consideration 
of  very  great  importance.  .  .  .  There  is  no  surer  way  to  find  out 
what  parties  meant  than  to  see  what  they  have  done.  Self-interest 
stimulates  the  mind  to  activity  and  sharpens  its  perspicacity.  Par- 
ties in  such  cases  often  claim  more  but  rarely  less  than  they  are 
entitled  to.  The  probabilities  are  largely  in  the  direction  of  the 
former. '"'^  And  says  the  same  judge  in  a  later  case:  "  The 
practical  construction  put  upon  a  contract  by  the  parties  to  it  is 
sometimes  almost  conclusive  as  to  its  meaning. ' '  ^^    Thus  where  the 


App.  Div.  319,  321,  82  N.  Y.  S.  171, 

affirmed  178  N.  Y.  594  mem.,  70  N. 
E.  1110;  Fox  V.  Coggeslaall,  (Sup. 
1904)  95  App.  Div.  410,  416,  88  N. 
Y.  S.  676;  Camardella  v.  Holmes, 
(Sup.  1904)  97  App.  Div.  120,  122, 
89  N.  Y.  S.  616;  Baldwin  v.  Feder, 
(Sup.  1909)  135  App.  Div.  97,  106, 
119  N.  Y.  S.  1044;  Hargraves  Mills 
V.  Gordon,  (Sup.  1910)  137  App. 
Div.  695,  701,  122  N.  Y.  S.  245; 
Hall  V.  French-American  Wine  Co., 
(Sup.  1912)  149  App.  Div.  609,  614, 
134  N.  Y.  S.  158;  Jarvie  v.  Arbuckle, 
(Sup.  1914)  163  App.  Div.  199,  204, 
148  N.  Y.  S.  189;  Clausen  v.  Title 
Guaranty,  etc.,  Co.,  (Sup.  1915)  168 
App.  Div.  569,  575,  153  N.  Y.  S.  835; 
Jacob  Dold  Packing  Co.  v.  Kings 
County  Refrigerating  Co.,  (Sup. 
1917)  176  App.  Div.  407,  411,  162 
Jf.  Y.  S.  1035;  Lane  v.  Barnard, 
(Sup.  1919)  185  App.  Div.  754,  173 
N.  Y.  S.  714,  reversing  103  Misc. 
707,  170  N".  Y.  S.  946;  Snook  v. 
Fries,  (Sup.  G.  T.  1855)  19  Barb. 
313,  315;  McClanathan  v.  Friedel, 
(Sup.  G.  T.  1895)  85  Hun  175,  177, 
65  State  Rep.  626,  32  N.  Y.  S.  588; 
In  re  Eureka  Mower  Co.,  (Sup.  G.  T. 
1895)  86  Hun  309,  315,  67  State  Rep. 
200,  33  N.  Y.  S.  486;  Jacquin  v. 
Boutard,  (Sup.  G.  T.  1895)  89  Hun 
437,  445,  70  State  Rep.  147,  35  N. 
Y.  S.  496,  affirmed  on  opinion  below 
157  N.  Y.  686,  51  N.  E.  1091 ;  Ilurd 
V.  Bovee,  (Sup.  G.  T.  1889)  4  Silv. 
Sup.  186,  26  State  Rep.  834,  836,  7 
N.    Y.    S.    241,    affirmed    on    opinion 


below  134  N.  Y.  595,  31  N.  B.  624; 
Hellwig  v.  Blumenberg,  (Sup.  G.  T. 
1889)  5  Silv.  Sup.  290,  28  State  Rep. 
75,  7  N.  Y.  S.  746;  New  York  v. 
New  York  Refrigerating  Constr.  Co., 
(Sup.  Sp.  T.  1894)  8  Misc.  61,  66,  59 
State  Rep.  295,  28  N.  Y.  S.  614; 
Aronson  v.  Wertheim,  (Sup.  App.  T. 
1897)  21  Misc.  483,  485,  47  N.  Y.  S. 
657;  Turner  v.  Bissell,  (Sup.  Tr.  T. 
1910)  69  Misc.  167,  126  N.  Y.  S. 
234;  Schachsee  v.  Chamber  of  Com- 
merce Corp.,  (N.  Y.  Munic.  Gt.  1918) 
102  Misc.  197,  168  N.  Y.  S.  791; 
Clark  V.  De  Wandelaer,  (County  Ct. 
1910)  124  N.  Y.  S.  941,  944;  Miller 
V.  Clary,  (Sup.  Eq.  T.  1911)  127  N. 
Y.  S.  897,  902,  affirmed  on  opinion 
below  147  App.  Div.  255,  131  N.  Y. 
8.  1129;  Stapenhorst  v.  Wolff, 
(Super.  Ct.  G.  T.  1872)  35  Super.  Ct. 
25,  affirmed  65  N.  Y.  596  mem.; 
Reading  v.  Gray,  (Super.  Ct.  G.  T. 
1874)  37  Super.  Ct.  79;  Stokes  v. 
Recknagel,  (Super.  Ct.  G.  T.  1874) 
38  Super.  Ct.  368,  384;  Blake  v. 
Voight,  (Com.  PI.  1890)  16  Daly 
398,  401,  34  State  Rep.  295,  11  N. 
Y.  S.  716,  718. 

64.  Moore  v.  American  Molasses 
Co.,  (Sup.  Tr.  T.  1919)  106  Misc. 
263,  174  N.  Y.  S.  440. 

65.  Woolsey  V.  Funke,  (1890)  121 
N.  Y.  87,  92,  30  State  Rep.  768,  24 
N.  E.   191. 

66.  Nicoll  V.  Sands,  (1892)  131 
N.  Y.  19,  24,  42  State  Rep.  282,  29 
N.  E.  818. 
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terms  ' '  fulling  mill  and  carding  machine  ' '  were  used  to  designate 
the  building  in  which  a  fulling  mill  and  carding  machine  had  been 
placed  and  used,  conduct  of  the  parties  was  given  weight  in  deter- 
mining whether  the  additional  phrase  "  fixtures  belonging  to  the 
fulling  mill  and  carding  machine  "  included  machinery  us(;d  for 
wool  carding  and  cloth  dressing  though  removed  from  the  build- 
ing to  another  part  of  the  premises.*'  And  in  case  of  a  lease, 
' '  for  the  purpose  of  mining  or  boring  for  oil  and  other  minerals  ' ' 
has  been  construed,  in  the  light  of  the  practical  construction  placed 
thereon  by  the  lessor  as  evidenced  by  his  acts  and  conduct,  as 
including  the  right  to  mineral  waters.'*  If  a  written  contract  is 
clear  and  unambiguous,  the  language  is  controlling,  and  the  rule 
as  to  practical  construction  has  no  application ;  it  is  only  in  cases 
where  the  language  of  the  contract  is  indefinite  or  ambiguous  that 
the  acts  of  the  parties  in  carrying  it  out  are  received  as  a  practical 
construction  of  it.*'  As  said  by  Woodward,  J.:  "No  rule  goes 
to  the  extent  that  a  meaning  which  is  entirely  inconsistent  with 
the  language  used  may  be  read  into  a  written  contract  by  the  acts 
of  the  parties  and  particularly  where  the  action  is  not  that  of  all 
of  the  parties  to  the  contract.  If  there  is  ambiguity  there  is  room 
for  the  introduction  of  parol  evidence  to  show  what  construction 
the  parties  have  put  upon  it,  but  where  the  language  is  clear  and 
capable  of  only  one  construction,  and  that  one  entirely  within 
reason,  there  is  no  possible  excuse  for  opening  the  doors  to  this 
kind  of  evidence,  and  its  admission  is  error. ' '  '^  Also  acts  of  a 
party  to  operate  as  a  practical  construction  should  ordinarily 
relate  to  the  contract  in  question  and  not  to  a  separate  and  inde- 
pendent contract.'^ 


67.  Martin  v.  Cape,  (1863)  28  grounds  173  N.  Y.  303,  66  N.  E. 
N.  Y.  180,  3  Abb.  App.  Deo.  182.  19;  Kinney  v.  McBride,   (Sup.  1903/ 

68.  Geneva  Mineral  Springs  Co.  v.  88  App.  Div.  92,  100,  64  N.  Y.  S. 
Coursey,  (Sup.  1899)  45  App.  Div.  958;  Elefante  v.  Pizitz,  (Sup.  1918) 
268,  61  N.  Y.  S.  98.  182  App.  Div.  819,  169  N.  Y.  S.  910; 

69.  Norton  v.  Woodruff,  (1849)  2  East  Forty-sixth  St.  Realty  Corp.  v. 
N.  Y.  153,  155;  Hill  v.  Priestly,  Gutschneider,  (Sup.  1919)  186  App. 
(1873)    52  N.  Y.  635;  Pryor  v.  Buf-  Div.  503,  174  N.  Y.  S.  518. 

falo,    (1909)    197   N.   Y.    123,   90   N.  70.      Kinney    v.     McBtide,     (Sup. 

E.  423,  134  App.  Div.  911  mem.,  af-  1903)   88  App.  Div.  92,  100,  84  N.  Y. 

firming    118    N.    Y.    S.    1136,    which  S.  958. 

modified  61  Misc.   162,   113  N.  Y.   S.  71.   Jones  v.   American  Law  Boole 

249;    Maloney    v.    Iroquois    Brewing  Co.,   (Sup.  1908)    125  App.  Div.  519, 

Co.,    (Sup.   1901)    63  App.  Div.  454,  109  N.  Y.  S.  706. 

71  N.  Y.  S.  1098,  reversed  on  other 
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§  805.  Construction  to  Uphold  Contract. —  When  possible  siich 
a  construction  should  he  given  to  a  contract  as  will  uphold  it 
rather  than  one  which  will  render  it  nugatory.'^  As  said  by  John- 
son, J..  "  The  written  imdertakings  of  parties  are  always  to  be 
construed  so  as  to  be  upheld  and  enforced,  instead  of  rendering 
them  nugatory,  if  it  can  be  done  without  violence  to  the  terms 
employed."'^  And  as  said  by  Finch,  J.:  "  Where  two  different 
constructions  are  possible,  that  is  to  be  chosen  which  Upholds  and 
does  not  destroy  the  instrument. "  '*  In  the  general  application 
of  this  rule  an  agreement  will  not  be  adjudged  to  be  illegal  where 
it  is  capable  of  a  construction  which  will  make  it  valid.'^  Thus 
where  an  assignment  for  the  benefit  of  creditors  gave  the  assignee 
power  to  compound  or  compromise  claims  owing  the  estate  ' '  wlien 
he  shall  deem  it  expedient,"  it  was  held  that  this  should  not  be 
construed  as  giving  to  the  assignee  an  arbitrary  right  to  com- 


72.  Coyne  v.  Weaver,  (1881)  84 
N.  Y.  386,  aflSiming  21  Hun  103 
mem.;  Middleworth  v.  Ordway, 
(1908)  191  N.  Y.  404,  84  N.  E.  291; 
People  V.  Walsh,  (1914)  211  N.  Y. 
90,  105  N.  E.  136,  reversing  158  App. 
Div.  252,  144  N.  Y.  S.  367;  Edison 
Electric  Illuminating  Co.  v.  Thacher, 
(1920)  229  N.  Y.  172,  128  N.  E.  124, 
affirming  186  App.  Div.  966  mem., 
173  N.  Y.  S.  905;  Windmuller  v. 
Standard  Distilling,  etc.,  Co.,  (Sup. 
1905)  106  App.  Div.  246,  94  N.  Y. 
S.  52,  affirmed  186  N".  Y.  572  mem., 
79  N.  E.  1119;  Odell  v.  Wells,  (Sup. 
1918)  183  App.  Div.  242,  171  N.  Y. 
S.  345;  Archibald  v.  Thomas,  (Sup. 
1824)  3  Cow.  284,  290;  Mann  v. 
Witbecli:,  (Sup.  G.  T.  1853)  17  Barb. 
388;  Auburn  City  Bank  v.  Leonard, 
(Sup.  G.  T.  1863)  40  Barb.  119, 
134;  Rosner  v.  Waldman,  (Sup. 
App.  T.  1919)  179  N.  Y.  S.  109; 
New  York  v.  Cooper,  (Super.  Ct.  G. 
T.  1883)  49  Super.  Ct.  409,  413; 
Blake  v.  Voight,  (Com.  PI.  1890)  16 
Daly  398,  400,  34  State  Rep.  295,  11 
N.  Y.  S.  716. 

73.  Auburn  City  Bank  v.  Leonard, 
(Sup.  G.  T.  1863)  40  Barb.  119, 
134. 

74.  Coyne  v.  Weaver,  (1881)  84 
N.  Y.  386,  390. 


75.  Curtis  v.  Gokey,  (1877)  68 
N.  Y.  300,  reversing  5  Hun  555; 
Coyne  v.  Weaver,  (1881)  84  N.  Y. 
386,  affirming  21  Hun  103  mem  ; 
Lorillard  v.  Clyde,  (1881)  86  N.  Y. 
384,  387;  Shedlinsky  v.  Budweiser 
Brewing  Co.,  (1900)  163  N.  Y.  437, 
57  N.  E.  620,  affirming  17  App.  Div. 
470,  45  N.  Y.  S.  194;  People  v. 
Walsh,  (1914)  211  N.  Y.  90,  100, 
105  N.  E.  136;  Cohen  v.  Berlin,  etc., 
Envelope  Co.,  (Sup.  1896)  9  App. 
Div.  425,  75  State  Rep.  763,  41  N. 
Y.  S.  345;  Export  Lumber  Co.  v. 
South  Brooklyn  Sawmill  Co.,  (Sup. 
1900)  54  App.  Div.  518,  519,  .67  N. 
Y.  S.  626;  Union  Trust  Co.  v.  Owen, 
(Sup.  1902)  79  App.  Div.  60,  78  N. 
Y.  S.  1066;  Strauss  v.  Hammerstein, 
(Sup.  1912)  152  App.  Div.  128,  136 
N.  Y.  S.  613;  Archibald  v.  Thomas, 
(Sup.  1824)  3  Cow.  284;  Frank  v. 
Forgotston,  (City  Ct.  G.  T.  1899) 
30  Misc.  816,  818,  61  N.  Y.  S.  1118, 
reversed  on  other  grounds  31  Misc. 
726,  65  N.  Y.  S.  229;  Lee  v.  Lee, 
(Sup.  Tr.  T.  1903)  40  Misc.  251, 
81  N.  Y.  S.  986;  Farmers'  Loan  Co. 
V.  Perry,  (Ch.  Ct.  1846)  3  Sandf.  Ch. 
339,  349.  See  also  supra,  section 
392. 
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pound  or  compromise  claims  where  such  action  is  neither  necessary 
nor  proper,  thus  invalidating  the  assignment,  but  as  conferi'ing 
on  him  merely  the  discretion,  which  the  law  recognizes,  to  com- 
promise doubtful  and  dangerous  debts  in  cases  where  the  safety 
and .  interest  of  the  fund  demand  such  action,  thus  upholding 
the  assignment." 

§  806.  Grammar,  Punctuation,  etc..  Generally. —  Rules  of  gram- 
mar, involving  punctuation,  capitalization,  etc.,  are  to  a  certain 
extent  to  be  applied  in  the  construction  of  written  contracts.'' 
Too  much  weight,  however,  is  not  to  be  given  to  such  rules, 
especially  those  relating  to  punctuation,'*  and  they  are  not  to  be 
allowed  to  override  the  apparent  intention  of  the  parties."  As 
said  by  Woodworth,  J.,  in  an  early  case :  "  It  is  well  settled  at  the 
present  day,  although  for  a  long  time  a  vexata  questio  in  England, 
that  the  grammatical  sense  is  not  to  be  adhered  to,  either  in  a  will 
or  deed,  where  a  contrary  intent  is  apparent. ' '  *°  And  as  said  by 
Earl,  J.,  in  upholding  the  construction  placed  on  a  statute  granting 
street  franchises,  which  is  in  the  nature  of  a  contract:  "  In  thus 
construing  this  section  we  are  obliged  to  transpose  a  comma,  but 
in  so  doing  we  violate  no  canon  of  construction  as  we  think  the 
legislative  sense  requires  it,  and  such  liberty  with  punctuation  is 
frequently  taken  by  the  courts. ' '  ^"^     Where  the  contract  was  evi- 

76.  Coyne  v.  Weaver,  (1881)  84  Annot.  Caa.  393;  Tautphoeus  v. 
N.  Y.  386,  affirming  21  Hun  103  Harbor,  etc.,  Bldg.,  etc.,  Ass'n,  (1906) 
mem.  See  also  Mann  v.  Witbeck,  185  N.  Y.  308,  313,  78  N.  E.  69; 
(Sup.  G.  T.  1853)   17  Barb.  388.  Barber      Asphalt      Paving      Co.      v. 

77.  Browne  v.  Paterson,  (1901 1  Standard  Asphalt  Co.,  (Sup.  1899) 
165  N.  Y.  460,  467,  59  N.  E.  296;  39  App.  Div.  617,  58  N.  Y.  S.  405; 
Neiderstein  v.  Cusick,  (1904)  178  N.  Fox  v.  International  Hotel  Co.,  (Sup. 
Y.  543,  71  N.  E.  100,  reversing  83  1899)  41  App.  Div.  140,  58  N.  Y.  S. 
App.  Div.  36,  81  N.  Y.  S.  1058.  441;    Grinnell   v.    Kiralfy,    (Sup.    G. 

78.  In  re  Brooklyn  El.  R.  Co.,  T.  1890)  55  Hun  422,  29  State  Rep. 
(1891)  125  N.  Y.  434,  444,  35  State  362,  8  N.  Y.  S.  623;  Roth  v.  Hav- 
Rep.  451,  26  N.  E.  474;  Fox  v.  In-  iland,  (County  Ct.  1897)  19  Misc. 
ternational  Hotel  Co.,  (Sup.  1899;  317,  44  N.  Y.  S.  474;  Brandt  v.  God- 
41  App.  Div.  140,  58  N.  Y.  S.  441;  win,  (City  Ct.  Tr.  T.  1889)  24  State 
Brede  v.  Rosedale  Terrace  Co.,  (Sup.  Rep.  305,  3  N.  Y.  S.  807,  810,  affirmed 
1913)  158  App.  Div.  494,  495,  143  15  Daly  456.  See  also  Farmers' 
N.  Y.  S.  583i,  reversed  on  other  Loan,  etc.,  Co.  v.  Hunt,  (Sup.  G.  T. 
grounds  216  N.  Y.  246,  110  N.  E.  430;  1853)     16   Barb.    514. 

Jackson  v.   Topping,    (Sup.   1828)    1  80.    Jackson     v.     Topping,      (Sup. 

Wend.  388,  397;   Gilford  v.  Syracuse  1828)    1  Wend.  388,  397. 

First  Presby.  Soc,   (Sup.  G.  T.  1867)  81.    In    re    Brooldyn    El.    R.    Co., 

56  Barb.  114.  (1801)    125  N.  Y.  434,  444,  35  State 

79.  Smith  v.   Robson,    (1896)    148  Rep.  451,  26  N.  E.  474. 
N.  Y.   252,   42  N.   E.   677,   2   N.   Y. 
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deneed  by  communications  between  the  parties,  including  a  tele- 
gram, it  has  been  said  that  "  in  attempting  to  interpret  this  tele- 
gram it  must  be  borne  in  mind  that  the  operator  or  operators  who 
received  the  telegram  are  chargeable  with  want  of  punctuation  or 
a  proper  use  of  capitals  such  as  might  be  expected  from  a  more 
intelligent  source,  or  on  an  occasion  when  additional  words  would 
not  render  the  tariff  greater."*^ 

§  807.  Application  of  Rule. — A  contract  for  the  employ- 
ment of  a  manager  of  a  summer  hotel  open  from  June  to  Novem- 
ber, for  a  period  of  five  years  at  a  fixed  salary  and  a  share  of  the 
profits  in  addition  thereto,  contained  the  following  provision  for 
its  termination:  "It  is  further  understood  and  agreed  that  this 
contract  may  be  terminated  by  either  party,  giving  to  the  other 
three  months'  notice  before  May  1st  of  any  year  during  the  five 
years  above  stated.  Or  at  any  time,  provided  a  season  be  kept 
intact :  and  by  the  party  so  terminating  it,  paying  ($2,000.00)  two 
thousand  dollars,  cash,  to  the  other  party  as  liquidated  damages 
in  full  for  the  termination  of  the  contract."  It  was  held  that 
though  the  claim  with  regard  to  the  payment  of  two  thousand 
dollars  was  separated  from  the  provision  for  termination  by  three 
months'  notice  by  a  period  and  from  the  provision  for  termination 
in  case  a  season  is  kept  intact  only  by  a  colon,  the  contract  should 
be  construed  as  requiring  such  payment  if  the  contract  is  ter- 
minated by  the  first  method,  that  is,  by  three  months'  notice  before 
May  Ist.*^'  Also  where  a  3ontract  of  employment  provided  that  if 
the  employer  "  shall  feel  satisfied  that  he  [the  employee]  is  incom- 
petent to  perform  the  duties  which  he  has  contracted  to  perform 
in  good  faith,  or  is  inattentive  to  business, ' '  he  may  terminate  the 
contract,  the  absence  of  a  comma  preceding  the  phrase  "  in  good 

82.  Whitney  v.  IVLcLean,  (Sup.  the  two  clauses  as  separate  sentences, 
1896)  4  App.  Div.  449,  38  N.  Y.  S.  precisely  as  though  separated  by  a 
^^^-  period.     If  a  comma  had  been  used 

83.  Fox  V.  International  Hotel  Co.,  in  place  of  the  colon  the  majority 
(Sup.  1899)  41  App.  Div.  140,  58  opinion  acknowledges  that  the  pay- 
N".  Y.  S.  441.  In  this,  case  Spring,  ment  clause  would  become  operative 
J.,  dissents,  but  in  llis  dissenting  only  when  the  termination  was  in 
opinion  assumes  that  a  semicolon  the  manner  prescribed  by  the  pre- 
was  used  after  the  word  "  intact  "  ceding  clause.  The  majority  opinion 
instead  of  a  colon;  and  as  pointed  also  gives  weight  to  the  use  of  the 
out  in  the  majority  oi>inion,  a  colon,  word  "  and  "  following  the  colon 
while  used  to  show  a  close  con-  and  says  that  it  is  to  be  treated  as 
neetion  between  the  separated  performing  the  office  of  a  copula  be- 
clauses,  more  nearlj-  approaches  a  tween  the  first  sentence  and  the  pre- 
pencd  and  justifies  Ihe  treatment  of  ceding  clause. 
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faith  "  does  not,  it  has  been  held,  prevent  this  clause  from  being 
construed  as  applying  to  the  conduct  of  the  employer  and  the  con- 
tract read  as  though  it  had  provided  that  if  "in  good  faith  the 
employer  shall  feel,"  etc.*''  Similarly  where  a  contract,  after  re- 
stricting in  general  terms  the  right  of  a  trader  to  sell  asphalt  which 
he  had  on  hand,  provided  that  he  "  may  sell  land  asphalt  for  the 
purpose  of  laying  sheet  pavement  for  a  period  of  one  year,"  though 
no  comma  preceded  the  phrase  "for  a  period  of  one  year  "  it 
was  held  that  this  phrase  should  not  be  construed  in  connection 
with  the  word  ' '  laying  ' '  but  as  qualifying  the  word  ' '  sell, ' '  and 
that  it  therefore  authorized  a  sale  of  asphalt  within  the  year 
though  it  was  not  to  be  laid  during  the  year.'^  "Where  an  improper 
proposition  is  used  the  court  should  substitute  therefor  the  proper 
one  and  so  construe  the  contract.  Thus,  where  a  contract  for  the 
employment  of  a  traveling  salesman,  after  providing  for  a  stated 
monthly  salary,  further  provided  that  the  employer  should  pay  a 
certain  commission  "  in  excess  to  "  a  certain  amount  of  sales,  it 
was  held  that  the  use  of  the  preposition  "  to  "  was  clearly  a  gram- 
matical error  and  that  the  preposition  "  of  "  should  be  substituted 
and  the  contract  construed  as  entitling  the  salesman  to  the  commis- 
sion only  on  sales  in  excess  of  the  stated  amount  and  not  as  enti- 
tling him  to  a  commission  on  all  sales  up  to  the  amount  stated.** 
An  offer  to  sell  a  carload  of  potatoes  at  three  dollars  and  twenty 
cents  a  barrel  was  transmitted  by  telegram,  and  the  person  making 
the  offer  received  in  reply  the  following  telegram:  "Will  give 
three  delivered  choice  draft  B.  L.  if  accepted  answer."  On  a 
reply  from  the  seller  refusing  to  lower  the  price  the  buyer  answered 
that  he  would  accept  the  carload  at  the  seller's  price,  with  direc- 
tions to  ship  immediately.  It  was  held  that  the  quoted  telegram 
should  be  construed  to  mean  that  if  the  seller  accepted  the  buyer's 
offer  contained  therein  he  was  to  answer,  and  not  that  the  buyer 
would  pay  the  draft  accompanying  the  bill  of  lading  if  he  accepted 
the  potatoes,  and  that  therefore  the  buyer  was  required  to  accept 
or  pay  the  draft  on  presentation  without  any  right  to  inspect  the 

84.  Barber  Asphalt  Paving  Co.  v.  85.   Barber  Asphalt  Paving  Co.  v. 

Standard   Asphalt   Co.,  J  Sup.    1899)  Standard   Asphalt  Co.,    (Sup.    1899) 

39  App.  Div.   617,  58  N.  Y.  S.   405.  39   App.   Div.   617,  58  N.  Y.   S.   405. 

See   also   Grinnell  v.   Kiralfy,    (Sup.  86.    Ettenson   v.    Mendelson,    (City 

G.   T.   1890)    55    Hun   422,   29   State  Ct.   Tr.   T.    1912)    75   Misc.  307,   133 

Rep.  362,  8  N.  Y.  8.  623.  N.  Y.  S.  283. 
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potatoes  which  he  would  have  had  if  his  obligation  had  been  to 
pay  the  draft  if  he  accepted  the  potatoes.*^ 

§  808.  Construction  as  a  Whole  Generally. —  When  possible  a 
construction  is  to  be  given  to  the  contract  which  will  give  effect  to 
all  its  terms  and  provisions  rather  than  one  which  will  render  some 
nugatory  and  which  could  not  have  been  the  intent  or  design  of 
the  parties.'*    And  words  used  are  not  to  be  dismissed  as  mean- 


87.  Whitney  v.  McLean,  (Sup. 
1896)  4  App.  Div.  449,  38  N.  Y.  S. 
793. 

88.  Ward  v.  Whitney,  (1853)  8 
N.  Y.  442,  446,  1  Seld.  Notes  144; 
Declcer  v.  Furniss,  (1856)  14  N.  1. 
611,  reversing  10  Super.  Ct.  291; 
Westcott  V.  Thompson,  (1858)  IS 
N.  Y.  363;  Earhydt  v.  Ellis,  (1871) 
45  N.  Y.  107;  Delaware,  etc.,  R.  Co. 
V.  Bowns,  (1874)  58  N.  Y.  573,  578; 
Wood  V.  Sheehan,  (1877)  68  N.  Y. 
365,  368;  Coyne  v.  Weaver,  (1881) 
84  N.  Y.  386,  390;  Coleman  v. 
Beach,  (1885)  97  N.  Y.  545,  553; 
Sonneborn  v.  Libbey,  (1886)  102  N. 
Y.  539,  7  N.  E.  813;  Anderson  v. 
Read,  (1887)  106  N.  Y.  333,  344, 
11  State  Rep.  123,  13  N.  E.  292; 
Montreal  Bank  v.  Reeknagel,  (1888) 
109  N.  Y.  482,  490,  491,  16  State 
Rep.  398,  17  N.  E.  217;  Kratzenstein 
V.  Western  As.wr.  Co.,  (1889)  116 
N.  Y.  54,  57,  26  State  Rep.  453,  22 
N.  E.  221;  Clark  v.  Devoe,  (1891) 
124  N.  Y.  120,  125,  35  State  Rep. 
206,  26  N.  E.  275;  Spoilord  v.  Pear- 
sail,  (1893)  138  N.  Y.  57,  66,  51 
State  Rep.  668,  33  N.  E.  834;  Rob- 
ertson V.  Ongley  Electric  Co.,  (1895) 
146  N.  Y.  20,  24,  65  State  Rep.  757, 
40  N.  B.  390;  Belden  v.  Burke, 
(1895)  147  N.  Y.  542,  70  State  Rep, 
99,  42  N".  E.  261,  reversing  72  Hun 
51,  55  State  Rep.  844,  25  N.  Y.  S. 
601;  Sattler  v.  Hallock,  (1899)  160 
N.  Y.  291,  298,  54  N.  E.  667;  Genet 
V.  Belavpare,  etc..  Canal  Co.,  (1900) 
163  N.  Y.  173,  179,  57  N.  E.  297; 
Dady  v.  O'Rourke,  (1902)  172  N. 
Y.  447,  452,  65  N.  E.  273;  People 
V.  Walsh,  (1914)  211  N.  Y.  90,  100, 
105  N.  E.  136;  Poel  v.  Brunswiek- 
Balke  Collender  Co.,  (1915)  216  N. 
Y.  310,  322,  110  N.  E.  619;  Pleisch- 


man  v.  Furgueson,  (1918)  223  N.  Y. 
235,  119  N.  E.  400,  reversing  174 
App.  Div.  310,  160  N.  Y.  S.  387; 
Clapp  V.  Byrnes,  (Sup.  1896)  3 
App.  Div.  284,  287,  38  N.  Y.  S.  1063; 
Tracy  v.  First  Nat.  Bank,  (Sup. 
1900)  48  App.  Div.  285,  '290,  62  N. 
Y.  S.  65,7;  SchoelDcopf  v.  Coats- 
worth,  (Sup.  1900)  55  App.  Div. 
331,  335,  66  N.  Y.  S.  979;  Clausen 
V.  Title  Guaranty,  etc.,  Co.,  (Sup. 
1915)  168  App.  Div.  569,  573,  153 
N.  Y.  S.  635;  Hill  v.  Philo,  (Sup. 
1915)  171  App.  Div.  962  mem.,  155 
N.  Y.  S.  922;  Groves  v.  Warren,  (Sup. 
1917)  178  App.  Div.  333,  335,  164 
N.  Y.  S.  925;  Karezag  Pub.  Co.  v. 
Shnbert  Theatrical  Co.,  (Sup.  1918) 
181  App.  Div.  529,  169  N.  Y.  S.  1; 
Betts  V.  Turner,  (Sup.  1799)  1  Johns. 
Cas.  65,  2  Caines  Cas.  305;  Marvin 
V.  Stone,  (Sup.  1824)  2  Cow.  781, 
806;  Ripley  v.  Larmouth,  (Sup.  G. 
T.  1865)  56  Barb.  21,  26;  Pitney  v. 
Glens  Falls  Ins.  Co.,  (Sup.  G.  T. 
1871)  61  Barb.  335,  340;  Lantry  v. 
New  York,  (Sup.  Tr.  T.  1897)  19 
Misc.  558,  561,  44  N.  Y.  S.  874; 
Rapid  Safety  F.  Extinguisher  Co.  v. 
Hay-Budden  Mfg.  Co.,  (Sup.  App. 
T.  1902)  37  Misc.  556,  557,  75  N. 
Y.  S.  1008;  Ettenson  v.  Mendelson, 
(City  Ct.  Tr.  T.  1912)  75  Misc.  307, 
308,  133  N.  Y.  S.  283;  Clark  v. 
De  Wandelaer,  (County  Ct.  1910) 
124  N.  Y.  S.  941,  943;  Kroll  v.  Ori- 
ental Nav.  Corp.,  (Sup.  App.  T.  1919) 
178  N.  Y.  S.  250;  Rosner  v.  Waldman, 
(Sup.  App.  T.  1919)  179  N.  Y.  B. 
109;  Fitzgerald  v.  Moran,  (Sup.  G. 
T.  1892)  47  State  Rep.  379,  19  N. 
Y.  S.  958;  Kelley  v.  Upton,  (Super. 
Ct.  1896)  12  Super.  Ct.  336,  12  How. 
Pr.  140;  Hyatt  v.  Mark,  (Super. 
Ct.  1888)  55  Super.  Ct.  507,  18  State 


§  808]  GENERAL  RULES   OF  INTERPRETATION  1205 

ingless  unless  they  clearly  do  not  serve  in  the  expression  of  the 
intention  of  the  parties  as  disclosed  by  the  contract.*'  It  is  the 
intention  thus  collected  that  the  court  should  carry  into  effect, 
and  in  doing  so  the  literal  import  of  particular  words,  when 
inconsistent  with  the  intention  thus  ascertained,  should  be  dis- 
regarded.'" ' '  Under  well-established  rules, ' '  says  Seabury,  J., 
"  the  instrument  is  to  be  construed  as  a  whole,  and  effect  is 
to  be  given  to  every  word  or  expression  contained  in  it  where 
there  is  no  irreconcilable  conflict.""  And  Andrews,  C.  J.,  says 
that  "  the  court  is  not  permitted  to  reject  any  clause  of  an  agree- 
ment for  repugnancy,  except  when  the  repugnancy  is  absolute 
and  irreconcilable.'"^  Also,  as  said  by  Crane,  J.:  "  That  inter- 
pretation is  favored  which  will  make  every  part  of  a  contract 
effective."  '^  And  it  has  been  said  that  in  getting  at  the  construc- 
tion to  be  placed  on  mercantile  contracts  ' '  it  must  be  remembcr'cd 
that  merchants  are  not  in  the  habit  of  putting  into  such  contracts 
stipulations  to  which  they  do  not  attach  some  value  and  import- 
ance."'* Thus  where  the  construction  of  the  following  contract 
was  involved:  "  Sold  to  Messrs.  Knudson,  Pateison  &  Co.  for 
account  of  Messrs.  Hemenway  &  Browne,  one-half  of  the  cargo 
per  Wachusett  chartered  to  load  not  exceeding  twenty-two  hun- 
dred (2200)  tons,  usual  good  merchantable  quality  Nitrate  of  Soda, 
to  arrive  at  New  York,  bought  to  be  a  March  and  or  April,  1889, 
shipment  from  West  Coast,  South  America,  also  bought  to  test  by 
South  American  assay  not  under  9G%  Nitrate  nor  over  1J^%  Salt, 
if  of  inferior  test  sellers  to  allow  full  Coast  allowance  received," 
—  it  appeared  that  the  sale  was  made  by  the  seller  with  reference 
to  pre-existing  contracts  which  he  had  made  for  the  purchase  and 
shipment  of  nitrate.     It  was  held  that  the  word  "  bought  "  pre- 

Rep.   411,   2   N.    y.    S.   727,   aifirined  91.  Poel  v.  Brunswick-Balke  Collen- 

124  N.  Y.  93,  26  N.  E.  285,  35  State  der  Co.,    (1915)   216  N.  Y.  310,  322, 

Rep.  114;  Coughtry  v.  Levine,   (Com.  110  N.  E.  619. 

PI.   1872)    4  Daly  335,  337;   Kenney  92.    Spoflord    v.    Pcarsall,     (1893) 

V.    Masemann.     (Com.    PI.    1888)     14  138  N.  Y.  57,  66,  51  State  Rep.  668, 

Daly    379,    affirmed    120    N.    Y.    644  33  N.  E.  834. 

mem.,  24  N.  E.  1097;   Hurd  v.  Han-  93.  Fleischmann      v.       Furgueson, 

nibal,  etc.,  R.  Co.,   (Sup.  G.  T.  1883)  (1918)  223  N.  Y.  235,  239,  119  N.  E. 

18  Wkly.  Dig.  239.  400. 

89.  Gail  V.  Gail,    (Sup.   1908)    127  94.  Browne  v.  Paterson,  (Sup.1899) 
App.  Div    892,  896,  112  N    Y.  S.  96.  36  App.  Div.   167,   169,   55  N.  Y.   S. 

90.  Kelley    v.    Upton,    (Super.    Ct.  404,  approved   as  to  this   165  N.  Y. 
1856)     12    Super.    Ct.    336,    340,    12  400,  406,  59  N.  E.  296. 

How.  Pr.  140. 
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ceding  the  phrase  "  to  be  a  March,"  etc.,  shipment,  should  be  con- 
strued as  referring  to  nitrate  theretofore  bought  by  the  seller,  and 
not  as  a  stipulation  making  the  actual  shipment  by  March  or  April 
a  condition  precedent  to  the  liability  of  the  buyer  to  complete  the 
purchase.  In  this  connection  Werner,  J.,  says:  "  Let  us  at  this 
juncture  remember  '  that  merchants  are  not  in  the  habit  of  putting 
into  such  contracts  stipulations  to  which  they  do  not  attach  some 
importance, '  and  then  apply  this  rule  to  the  case  in  hand.  What 
is  the  result  1  Simply  that  the  word  '  bought, '  which  precedes  the 
words  '  to  be  a  March  and  or  April,  1889,  shipment, '  is  worse  than 
useless  if  defendants'  construction  of  the  contract  is  to  be  accepted. 
Without  the  use  of  the  word  '  bought  '  we  have  a  plain,  specific 
and  authoritative  declaration,  which,  in  any  view  of  other  portions 
of  this  contract,  is  entirely  consistent  with  the  contention  that 
there  was  a  warranty  of  shipment  within  the  months  named. 
Within  the  rule  referred  to  it  is  to  be  assumed,  therefore,  that  the 
word  '  bought  '  was  not  used  in  vain.  It  could  not  have  been 
employed  to  make  plain  that  which  was  so  much  plainer  without 
it,  and  when  we  recall  the  circumstances  that  the  contract  was 
made  with  reference  to  pre-existing  executory  contracts,  to  which 
the  vendor  was  a  party,  we  must  conclude  that  if  this  word  serves 
any  useful  purpose  it  was  simply  to  identify  or  characterize  the 
thing  sold  as  the  same  previously  bought  by  the  vendor. ' '  '^  The 
rule  that  effect  must  be  given  if  possible  to  every  part  of  a  written 
instrument  is  not  inexorable.  On  the  contrary  it  is  one  which 
must  yield  in  cases  where  its  application  produces  a  result  which 
is  not  in  harmony  with  the  obvious  intent  of  the  parties.^*  While 
effect  should  be  given  to  every  word  of  a  written  instrument  if 
possible,  it  is  necessary  sometimes  to  reject  a  word  or  part  of  the 
instrument  as  surplusage,''  and  it  is  not  allowable  in  order  to 
prevent  this  to  insert  that  which  the  parties  did  not  agree  to.'* 
Thus  where  a  grantor  covenanted  for  "  himself,  his  heirs,  execu- 
tors, administrators  and  assigns  "  that  "  he  "  would  not  erect 

95.    Browne    v.    Paterson,     (1901)  (1891)    124  N.  Y.  120,  125,  35  State 

165  N.  Y.  460,  59  N.  E.  296,  revers-  Rep.   206,   26   N.   E.   275;    Sander  v. 

ing  36  App.  Div.   167,   55   N.  Y.    S.  Betts,     (Sup.    1831)     7    Wend.    287; 

404.  Farmers'    Loan,    etc.,    Co.    v.    Perry, 

98.  Fox  V.  International  Hotel  Co.,  (Chan.  Ct.   1846)    3   Sandf.   Ch.  339. 

(Sup.    1899)    41    App.    Div.    140,   58  98.  Clark  v.  Devoe,    (1891)    124  N. 

N   Y.   S.  441.  Y.    120,   125,   35   State   Kep.   206,  26 

97.  Burr    v.    Broadway    Ins.    Co.,  N.  E.  275. 
(1857)  16  N.  Y.  267;  Clark  v.  Devoe, 
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certain  buildings  on  adjoining  land  retained  by  him,  it  was  held- 
that  the  word  "  assigns  "  as  so  used  should  be  rejected  as  surplus- 
age rather  than  to  supply  a  promise  on  the  part  of  the  grantor 
and  his  assigns  not  to  make  the  erection,  and  thus  extend  his 
covenant  beyond  a  liability  for  his  own  personal  act.'^ 

§  809.  Marginal  Matters  and  Modification  Stamped  on 

Contract. —  Marginal  writings  and  the  like  may  constitute  a  part 
of  the  written  contract,  to  be  taken  into  consideration  in  its  con- 
struction,^ and  the  same  is  time  as  to  modifications  of  the  contract 
stamped  thereon  at  the  time  of  its  execution.^  Thus  matter  under 
the  heading  ' '  Conditions  on  which  above  order  is  given, ' '  printed 
as  plainly  as  other  parts  of  the  order  and  placed  to  the  left  of  the 
signature,  must  be  construed  as  a  part  of  the  order.'  All  marginal 
or  printed  matter  not  included  in  the  body  of  the  instrument  is 
not,  however,  necessarily  to  be  taken  as  a  part  of  the  contract.* 
Thus  it  has  been  held  that  where  an  offer,  proposal  or  contract  is 
clear  and  explicit  in  terms,  matter  which  is  not  in  the  body  of  the 
instrument  or  referred  to  therein  but  is  printed  at  the  top  or 
bottom  of  the  office  stationery  of  the  writer,  where  it  is  not  easily 
seen,  is  not  necessarily  to  be  considered  as  a  part  of  the  offer, 
proposal  or  contract,  although  the  contract  is  written  on  such 
stationery .°  And  a  printed  marginal  notice  on  the  seller's  form 
on  which  a  contract  for  the  sale  of  chattels  was  written,  stating 
that  interest  would  be  charged  on  payments  extended  over  a  cer- 
tain time,  has  been  held  not  to  constitute  a  part  of  the  instrument 
where  the  body  of  the  contract  expressly  fixed  the  time  of  credit 
without  any  provision  as  to  interest.^ 

99.  Clark  v.  Devoe,    (1891)    124  N.  gument  denied  216  N.  Y.  771  mem., 

Y.  120,  35  State  Rep.  206,  26  N.  E.  Ill  N.  E.  1098. 

275    afBrming  48  Hun  512,  1'6  State  4.  Sturtevant  Co.  v.  Fireproof  Film 

Rep.  364,  1  N.  Y.  S.  132.  Co.,    (1915)    216   N.  Y.   199,   110  xN. 

1.  Poel  V.  Brunswick-Balke  Collen-  E.  440;  Patch  v.  Smith,   (Sup.  19051 

der  Co.,   (1915)   216  N.  Y.  310,  323,  105  App.  Div.  208,  94  N.   Y.  S.  692; 

110  N    E    619;   Browne  v.  Paterson,  Read    Machinery    Co     v.    Harlfinger, 

(Sup.   1899)    36  App.  Div.   167,   173,  (City   Ct.    1919)    175   N.   Y.   S.   227. 

55  N  Y  S  404;  Denivelle  Co.  v.  Keil,  See   also   Cohen  v.   Walworth,    (City 

(Sup     Tr     T.    1913)     140    N.    Y.    iS.  Ct.  Tr.  T.   1916)    95  Misc.   479,   158 

150.  N.  Y.  S.  1081. 

2   Ford  V.  Ford  Motor  Co.,   (1917)  5.   Sturtevant     Co.     v.     Fireproof 

179    App.    Div.    472,    165    N.    Y.    S.  Film    Co.,     (1915)     216    N.    Y.    199 

1001.  110   N.    E.    440,   aifirming    158   App 

3.  Poel  V.  Bfunswick-Balke  Collen-  Div.   953   mem.,   143   N.  Y.    S.    1107 

der  Co.,  (1915)  216  N.  Y.  310,  110  N.  6.    Read    Machinery    Co.    v.    Harl 

E.  619,  reversing  159  App.  Div.  365,  finger,   (City  Ct.  1919)    175  N.  Y.  S, 

which  affirmed  144  N.  Y.  S.  725,  78  227. 
Misc.   311,   139   N.   Y.   S.   602,   rear- 
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§  810.  Recitals. —  Preliminary   recitals  in  an  instrument 

should  be  taken  into  consideration  in  determining  the  intention  of 
the  parties  in  case  of  doubt,  and  harmonized  with  the  other  pro- 
visions of  the  contract  if  possible.'  And  applying  the  general  rule 
that  written  matter  controls  printed  in  case  of  a  conflict,*  written 
matter  in  the  recitals  preceding  the  condition  of  an  indemnity 
bond  given  to  a  sheriff  has  been  held  to  restrict  the  broader  scope 
of  the  condition.'  On  the  other  hand  where  a  recital  is  so  incon- 
sistent with  the  covenant  or  promise  that  they  cannot  be  har- 
monized, the  latter,  if  unambiguous,  must  prevail  because  it  is  the 
contractual  part  and  the  more  important.^"  As  said  by  Vann,  J. : 
"  The  promise  is  what  the  parties  agreed  to  do,  and  hence  is  the 
operative  part  of  the  instrument,  while  the  recital  states  what  led 
up  to  the  promise  and  gives  the  inducement  for  making  it.  "When 
the  explanation  of  the  reason  for  the  promise  is  at  variance  with 
the  promise  itself,  the  latter,  if  clear  and  unambiguous,  must 
prevail,  as  it  is  the  transaction  between  the  parties.  The  rule 
governing  the  subject  is  well  stated  in  a  late  English  ease  as 
follows:  '  If  the  recitals  are  clear  and  the  operative  part  is 
ambiguous,  the  recitals  govern  the  construction.  If  the  recitals 
are  ambiguous  and  the  operative  part  is  clear,  the  operative  part 
must  prevail.  If  both  the  recitals  and  the  operative  part  are  clear, 
but  they  are  inconsistent  with  each  other,  the  operative  part  is  to 
be  preferred.'  "  "  And  as  said  by  Gilbert,  J. :  "  The  general  rule 
is  that  where  the  words  in  the  operative  part  of  an  instrument  are 
clear  and  unambiguous,  they  cannot  be  controlled  by  the  recitals. 
General  words  will  in  some  cases  be  restrained  by  recitals,  but  in 

7.  Maloney  v.  Iroquois  Brewing  Co.,  Ch.  226.  See  also  Deering  v.  Met- 
(1903)  173  N.  Y.  303,  307,  66  N.  E.  calf,  (1878)  74  N.  Y.  501;  People 
19;  People  V.  Torn,  (Sup.  1906)  110  v.  Lee,  (1887)  104  N.  Y  441  448, 
App.  Div.  676,  679,  97  N.  Y.  S.  523.  5    State    Rep.    777,    10    N".    B.    884; 

8.  See  infra,  section  815.  Belden  v.   Burke,    (1895)    147  N.   Y. 

9.  Clark  v.  Woodruff,  (1881)  83  542,  70  State  Rep.  99,  42  N.  E. 
N.  Y.  518,  aiBrming  18  Hun  419.  261,  reversing  72  Hun  51,   55  State 

10.  Williams  v.  Barkley,  (1900)  Rep.  844,  25  N.  Y.  S.  601;  Williams 
165  N.  Y.  48,  58  N.  E.  765,  affirming  v.  Magee,  (Sup.  1902)  76  App.  Div. 
52  App.  Div.  631,  65  N.  Y.  S.  356;  512,  78  N".  Y.  S.  550,  affirmed  on 
Wortliington  v.  Herrmann,  (Sup.  opinion  below  177  N.  Y.  534,  69  N. 
1903)    89  App.  Div.  627,  629,  88  N.  E.  1133. 

Y.  S.  76,  affirmed  180  N.  Y.  559  mem.,  11.    Williams   v.    Barkley,    (1900) 

73  N.  E.  1134;  Hill  v.  Curtis,    (Sup.  165  N.  Y.  48,  57,  58  N.   E.  765,  re- 

1913)     154  App.   Div.   662,   664,    139  ferring  to   Ex  parte  Dawes,    (1886) 

N.  Y.  S.  428;  Wright  v.  Taylor,  (Sup.  17  Q.  B.  D.  275,  286. 
1832)  9  Wend.  538,  affirming  1  Bdw. 
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the  interpretation  of  instruments  recitals  are  used  only  for  that 
purpose,  and  for  the  purpose  of  discovering-  the  intention  of  the 
parties  and  of  fixing  the  true  meaning  of  doubtful  words. ' '  ^^ 

§  811.  Unfilled  Portions  of  Forms. —  Where  contracts  are 

drawn  on  blank  forms  and  a  part  of  the  form  is  not  filled  in,  this 
evidences  an  intention  that  this  part  of  the  form  is  not  to  be  con- 
sidered a  part  of  the  contract."  Thus  where  a  building  contract  is 
drawn  on  a  form  containing  the  usual  provision  for  an  architect's 
certificate,  and  this  part  of  the  form  is  not  completed  and  no 
architect  is  employed  to  superintend  the  work,  this  part  of  the 
form  should  be  considered  as  abandoned,  and  cannot  be  given  the 
effect  of  requiring  an  architect's  certificate  as  a  condition  to  show 
performance  of  the  contract." 

§  812.  Construction  of  Separate  Writings  Together. —  While 
all  prior  negotiations  betv\'een  the  parties  are  merged  into  the 
written  contract,  it  is  a  well  settled  general  rule  of  law  that  several 
writings  relating  to  the  same  subject  matter  and  constituting  a 
single  contract  are  to  be  construed  together.^"  And  as  a  general 
rule,  where  two  or  more  instruments  relating  to  the  same  subject 
are  executed  at  the  same  time  they  are  to  be  taken  and  construed 
in  connection  with  each  other.^"     And  where  instruments  simul- 


12.  Burr  v.  American  Spiral 
Spring  Butt  Co.,  {Sup.  G.  T.  1879) 
17  Hun  188,  190,  affirmed  81  N.  Y. 
175,  8  Abb.  N.  Cas.  403. 

13.  Grady  v.  Fazzolari,  (1909)  134 
App.  Div.  589,  119  N.  Y.  S.  300. 

14.  Grady  v.  Fazzolari,  (1909)  134 
App.   Div.   589,   119   N.   Y.   S.  300. 

15.  Coddington    v.    Davis,     (1848) 

I  N.  Y.  186,  How.  App.  Caa.  376,  4 
How.  Pr.  296,  affirming  3  Denio  16; 
Hamilton  v.  Taylor,  (1858)  18  N.  Y. 
358;  Knowles  v.  Toone,  (1884)  96 
N.  Y.  534;  Hine  v.  Bowe,  (1889) 
114  N.  Y.  350,  23  State  Rep.  891, 
21  N.  E.  733,  affirming  46  Hun  196, 

II  State  Rep.  484,  486;  Calkins  v. 
Fallv,  (App.  1869)  1  Abb.  App.  Dec. 
291,  294,  38  How.  Pr.  62;  Smith  v. 
Burnliam,  (Sup.  1812)  9  Johns.  300; 
Van  Hagen  v.  Van  Rensselaer,  (Sup. 
1820)  18  Johns.  420;  Tracy  v.  Syra- 
cuse First  Nat.  Bank,  (Sup.  1900) 
48  App.  Div.  285,  62  N.  Y.  S.  657; 
Green  v.  Schroeder,  (City  Ct.  G.  T. 
1895)    13   Misc.    324,   68   State   Rep. 


872,  34  N.  Y.  S.  1140;  American 
Sign  Co.  V.  Rundback,  (Sup.  App 
T.  1916)  161  N.  Y.  S.  228;  Shaw  v. 
Leavitt,  (Clian.  Ct.  1845)  3  Sandf. 
Ch.  163;  Cram  v.  Dresser,  (Super.  Ct. 
1848)  4  Super.  Ct.  120;  Harper  v, 
Raymond,  (Super.  Ct.  G.  T.  1858) 
16  Super.  Ct.  29,  7  Abb.  Pr.  142; 
Studwell  V.  Terrett,  (Super.  Ct.  G. 
T.   1859)    17  Super.   Ct.   520. 

16.  Mott  V.  Richtmyer,  (1874)  57 
N.  Y.  49;  Treadwell  v.  Archer, 
(1879)  76  N.  Y.  196;  Tracy  v.  Syra- 
cuse First  Nat.  Bank,  (Sup.  1900) 
48  App.  Div.  285,  290,  62  N.  Y.  S. 
657;  Miller  v.  Carpenter,  (Sup.  1902) 
68  App.  Div.  346,  74  N.  Y.  S.  231; 
Jackson  v.  Dunsbagh,  (Sup.  1799) 
1  Johns.  Cas.  91;  Stow  v.  Tifft,  (Sup. 
1818)  15  Johns.  458;  Jackson  v. 
McKenny,  (Sup.  1829)  3  Wend.  233; 
Smith  V.  Tallcott,  (Sup.  1839)  21 
Wend  202;  Hanford  v  Rogers,  (Sup. 
G.  T.  1851)  11  Barb.  18;  Van  Home 
V.  Grain,  (Chan.  Ct.  1829)  1  Paige 
455;  Hills  v.  Miller,  (Chan.  Ct.  1832) 
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taneously  executed  and  relating  to  the  same  subject  matter  are  for 
that  reason  considered  together,  the  general  purpose  of  the  whole, 
apparent  therefrom,  will  control  the  strict  construction  or  any- 
apparent  purpose  of  one."  Thus  where  a  conveyance  and  a  mort- 
gage to  secure  the  unpaid  purchase  money  are  executed  at  the  same 
time  they  are  to  be  taken  in  connection  as  forming  parts  of  the 
same  transaction,^*  and  where  a  bond  is  given  in  pursuance  of  an 
order  of  court  it  is  to  be  construed  in  connection  with  and  in  the 
light  of  such  order."  Also  where  an  existing  contract  is  modified 
in  respect  to  particular  matters  the  modification  and  the  original 
contract  are  to  be  construed  together  to  determine  the  intention 
of  the  parties.^"  A  contract  of  guaranty  is  to  be  construed  together 
with  the  principal  obligation,^'  and  a  mortgage  in  connection  with 
the  obligation  intended  to  be  s6cured.^^  The  phrase  "  hereto 
annexed,"  used  for  the  purpose  of  incorporating  in  a  contract 
other  writings,  may,  where  no  writings  are  annexed,  be  construed 
to  mean  writings  therein  specified  or  referred  to.^^  To  bring  a 
case  within  the  rule  that  several  instruments  relating  to  the  same 
subject  matter  are  to  be  considered  presumptively  as  a  part  of  one 
transaction,  they  must  be  executed  at  the  same  time;  if  executed 
on  different  dates  the  presumption  is  that  they  were  separate  and 
distinct  transactions.^*  In  this  connection  Earl,  C,  says:  "  I  can 
find  no  ease  where  it  has  been  applied  to  instruments  of  different 
dates  or  executed  at  different  times.    And  the  reason  of  the  rule 

3    Paige    254.      See    also    Rogers    v.  Thomas,    (Sup.  Sp.  T.  1849)   4  How. 

Smith,    (1872)    47  N.  Y.  324;   Mann  Pr.   48.        Though   the  principal   oft- 

V.    Witbeck,    (Sup.    G.   T.    1853)     17  ligation    and   the    contract   of   guar- 

Barb.  388,  393.  anty    are    to    be    construed    toegther 

17.  Ford  V.  Belmont,  (Super.  Ct.  they  are  still  to  be  regarded  as  sep- 
Sp.  T.  1867)  30  Super.  Ct.  97,  af-  arate  contracts.  De  Ridder  v. 
firmed  30  Super.  Ct.  508.  Schermerhorn,     (Sup.    Sp.    T.    1851) 

18.  Stow  V.  Tiift,    (Sup.   1818)    15  10  Barb.  638. 

Johns.  458;  Pepper  v.  Haight,   (Sup.  22.   Rawson   v.   Lampman,    (1851) 

G.  T.  1854)   20  Barb.  429.  5  N.  Y.  456;  Seward  v.  Huntington, 

19.  Elmendorf  v.  Lansing,  (Sup.  (1883)  94  N.  Y.  104,  reversing  26 
1826)    5  Cow.  468.  Hun  217. 

20.  Van  Hagen  v.  Van  Rensselaer,  23.  Cook  v.  Allen,  (1876)  67  N. 
(Sup.  420)    18  Johns.  420;   Dixon  v.  Y.  578,  aflfirming  5  Hun  561. 

Rice,     (Sup.    G.    T.    1879)     16    Hun  24.  Mott  v.  Richtmyer,    (1874)   57 

422.     As  to  the  modification  of  con-  N.    Y.    49;    Ex    parte    Miller,     (Sup 

tracts   generally,    see   supra,    section  1902)    77  App.  Div.  473,  478,  78  K. 

788  et  s«q.  Y.    S.    930,    reversing   37    Misc.    449, 

21.  Union  Bank  v.  Coster,  (1850)  75  N.  Y.  S.  929,  2  Mills  526.  See 
3  N.  Y.  203,  affirming  3  Super.  Ct.  also  McMaster  v.  State,  (1888)  108 
563;  Hanford  v.  Rogers,  (Sup.  G.  N.  Y.  542,  550,  13  State  Rep.  674, 
T.    1851)     11    Barb.     18;     Enos    v.  15   N.    E.   417,   28   Wkly.   Dig.   400. 
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does  not  apply  to  such  instruments.  When  parties  execute  seyeral 
instruments  at  the  same  time,  relating  to  the  same  subject,  such 
instruments  may  be  presumed  to  have  had  the  same  general  object 
and  to  have  been  influenced  and  shaped  by  the  same  general  inten- 
tion. It  cannot  be  presumed,  in  such  case,  that  the  parties  at  one 
and  the  same  time  had  different  and  conflicting  intentions  as  to 
the  same  subject  matter.  But  the  same  reason  for  the  rule  does 
not  apply  when  the  instruments  are  executed  at  different  times."  ^' 
But  if  two  instruments  are  intended  to  embody  the  contract  of 
the  parties,  the  fact  that  they  bear  different  dates  will  not  prevent 
the  rule  that  they  must  be  read  together  from  applying  if  the 
transaction  is  not  carried  into  effect  until  the  date  of  the  later 
writing.^  The  identity  alone  of  the  parties  and  the  date  are  not 
sufficient  to  require  that  two  writings  be  construed  together  as  a 
single  transaction,  if  they  are  not  shown  by  competent  proof  to 
relate  to  the  same  transaction.^'  Accordingly,  where  a  party 
derived  title  to  two  adjoining  parcels  of  land  by  a  separate  con- 
veyance for  each  parcel  from  the  same  grantor  and  bearing  the 
same  date  but  not  referring  to  each  other,  and  by  one  of  the  con- 
veyances a  piece  of  land  which  was  parcel  of  the  premises  conveyed 
by  the  other  deed  was  in  terms  excepted,  it  was  held  that  each 
conveyance  must  stand  by  itself,  and  that  the  exception  not  being 
for  a  part  of  the  thing  granted  by  the  deed  in  which  it  was  con- 
tained was  void.2*    So  if  the  transactions  evidenced  by  the  different 

25.  Mott  V.  Richtmyer,  (1874)  57  strued  together  as  forming  parts  of 
N.  Y.  49,  65.  one   assurance  or   agreement.  .  .  .  Xt 

26.  Knowles  v.  Toone,  (1884)  96  is  not  necessary  that  the  instruments 
N.  Y.  534,  reversing  10  Daly  388,  should  in  terms  refer  to  each  other, 
14  Wkly.  Dig.  432.  See  also  Rogers  if  in  point  of  fact  they  are  parts 
V.  Smith,    (1872)   47  N.  Y.  324.  of   a   single   transaction.      But   until 

27.  Cornell  v.  Todd,  (Sup.  1846)  it  appears  that  they  are  such,  either 
2  Denio  130.  See  also  Dechert  v.  from  the  writings  themselves,  or  by 
Municipal  Electric  Light  Co.,  (Sup.  extrinsic  evidence,  the  case  is  not 
1896)  9  App.  Div.  573,  75  State  Rep.  brought  within  the  rule.  Now  here 
1081,  41  N.  Y.  S.  692,  on  prior  ap-  there  is  no  reference  in  either  of  the 
peal  84  Hun  575,  577,  65  State  Rep.  two  deeds  to  the  other;  nor  is  there 
849   32  N.  y.  S.  727.  any  extrinsic  evidence,  if  such  would 

28.  Cornell  v.  Todd,  (Sup.  1846)  have  been  admissible,  that  they  were 
2  Denio  130.  In  this  connection  both  parts  of  one  act.  They  are  be- 
Bronson,  Ch.  J.,  says:  "  It  is  un-  tween  the  same  parties  and  have  the 
doubtedly  true  that  several  deeds  or  same  date;  but  it  is  not  inferable 
other  writings  executed  between  the  from  those  facts  alone  that  they  are 
same  parties,  at  the  same  time,  and  parts  of  a  single  transaction.  It  maiy 
relating  to  the  same  subject  matter,  very  well  be  that  the  same  parties 
and  so  constituting  parts  of  one  should  have  several  transactions  in 
transaction,  should  be  read  and  con-  one   day,   and   of   the   same   general 
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writings  are  not  between  the  same  parties,  even  though  they  are 
executed  at  the  same  time,  they  are  not  to  be  construed  together 
but  as  separate  and  distinct  transactions.^'  Where  a  later  agree- 
ment expressly  supersedes  and  annuls  a  prior  one,  the  rights  of 
the  parties  must  be  determined  solely  by  the  later  agreement,  and 
the  previous  one  is  not  to  be  taken  into  consideration  if  the  result 
would  be  to  vary  the  rights  of  the  parties  under  the  later  agree- 
ment.^" 

§  813.  Inconsistencies  Generally. —  Inconsistent  clauses  must  be 
reconciled,  if  they  may  be,  and  effect  given  to  the  intent  of  the 
parties  as  gathered  from  the  instrument  as  a  whole,  or  as  is  fre- 
quently said,  from  the  four  corners  of  the  instrument."  In  case 
of  an  inconsistency  between  the  main  -contract  and  a  provision 
contained  in  other  writings  referred  to  and  by  reference  incor- 
porated in  the  contract  as  a  part  thereof,  it  seems  that  the  former 
should  control.^^  Thus  where  a  guaranty  indorsed  on  the  back  of 
a  certificate  issued  by  a  building  and  loan  association  was  an  un- 
qu.alified  promise  to  pay  at  a  certain  time,  and  the  body  of  the 
certificate  provided  that  it  was  issued  and  accepted  subject  to  the 
articles  of  association,  by-laws,  etc.,  of  the  association,  the  definite 
provision  contained  in  the  guaranty  was  held  to  control  an  in- 
definite and  illusory  provision  in  the  articles  and  by-laws  as  to 
payment.^^  The  broad  rule  has  been  laid  down,  contrary  to  that 
applied  in  the  construction  of  wills,  that  when  clauses  in  contracts 
are  repugnant,  the  earlier  prevails.^ 

§  814.  — : —  Inconsistency  between  General  and  Particular 
Statement. —  Particular  statements  vnll  as,  a  general  rule  control 
general  statements.  As  said  by  Bischoff,  J. :  "  It  is  elementary 
that  where  the  parties  have  definitely  particularized  the  terms  of 
the  contract,  an  apparently  inconsistent  general  statement  in  the 

nature;  and  yet  that  each  one  should  32.  Tautphoeus     v.     Harbor,     etc., 

be    distinct    from    and   wholly    inde-  Bldg.,  etc.,  Ass'n,    (1906)    185  N.  Y. 

pendent  of  the  other."  308,  78  N.  E.  69,  reversing  104  App. 

29.  Craig  v.  Wells,    (1854)    11  N.  Div.  451,  93  N.  Y.  S.  910. 

Y.  315,  319.  33.    Tautphoeus    v.    Harbor,    etc., 

30.  Stebbins  v.  Myers,  (Sup.  Eq.  Bldg.,  etc.,  Ass'n,  (1906)  185  N.  Y. 
T.  1913)  143  N.  Y.  S.  396  See  also  308,  78  N.  E.  69,  reversing  104  App. 
Long  V.  Millerton  Iron  Co.,  (Sup.  Div.  451,  93  N.  Y.  S.  916.  See  also 
G.   T.    1883)    17    Wkly.    Dig.    133.  Vought  v.  Eastern  Bldg.,  etc.,  Ass'n, 

31.  Wood  V.  Sheehan,  (1877)  68  (1902)  172  N.  Y.  508,  65  N.  E.  496. 
N.  Y.  365,  368;  Lantry  v.  New  York,  34.  Neudeeker  v.  Kohlberg,  (Com. 
(Sup.  Tr.  T.  1897)  19  Misc.  558,  PL  1871)  3  Daly  407,  412,  reversed 
44  N.  Y.  S.  874.  on  other  grounds  81  N.  Y.  296., 
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same  regard  must  yield.  "^^  Thus  where  in  a  contract  for  work 
and  labor,  after  a  statement  of  a  gross  amount  as  the  consideration 
to  be  paid,  it  is  further  provided  that  certain  instalments  shall  be 
paid  as  the  work  progresses,  and  these  instalments  exceed  the  gross 
amount  stated,  it  may  be  shown  aliunde  that  the  statement  «f  the 
gross  amount  was  an  error,  and  in  such  a  case  the  aggregate  as 
shown  by  the  instalments  will  prevail.^"  And  where  there  is  a 
difference  in  the  amount  of  the  consideration  as  stated  in  the 
general  provision  in  a  contract  for  the  sale  of  land  and  as  shown 
by  the  particular  statement  of  the  instalment  amounts  and  their 
time  of  payment,  the  latter  must  control."  Where  in  the  descrip- 
tion of  the  subject  matter  of  a  contract  words  of  general  character 
are  used  together  with  words  of  particular  character,  the  latter 
will  as  a  general  rule  control  in  case  of  a  conflict.^*  Thus  where 
in  the  description  of  the  subject  matter  of  a  contract  of  fire  insur- 
ance it  is  stated  that  the  building  is  situated  on  the  northwest 
corner  of  two  streets,  and  this  is  followed  by  a  more  specific  state- 
ment as  to  its  occupancy  and  the  manner  in  which  the  building 
is  constructed,  and  it  appears  that  the  insured  owned  two  build- 
ings on  the  corner  in  question,  one  on  the  northwest  and  the  other 
on  the  southwest,  and  the  more  specific  description  fitted  the  latter 
and  not  the  former  building,  this  latter  description  was  considered 
as  controlling,  and  the  policy  construed  to  cover  the  building  on 
the  southwest  corner.^'  So  where  a  contract  calls  for  the  installa- 
tion of  fixtures  according  to  certain  specifications  or  designs  sub- 
mitted, this  controls  a  general  provision  that  they  shall  be  similar 
to  the  fixtures  in  another  store,  the  construction  being  that  the 
fixtures  should  be  similar  in  so  far  as  the  specifications  or  designs 
permit.^"  So  a  specific  description  in  the  approved  sketch  or 
plan  of  an  electric  sign  or  the  like  will  control  a  general  descrip- 
tion in  the  contract.*^ 

35.  Stewart  v.  Arendt,  (Sup.  App.  39.  Burr  v.  Broadway  Ina.  Co., 
T.   1896)    16  Misc.   45,  46,   73   State       (1857)   16  N.  Y.  267. 

Rep.  265,  37  N.  Y.  S.  684.  40.   Greenbaum  v.   De  Jong,    (Sup. 

36.  Grady  V.  Fazzolari,  (Sup.  1909)  App.  T.  1917)  166  N.  Y.  S.  1042. 
134  App.  Div.  589,  119  N.  Y.  S.  300.  41.    American    Sign    Co.    v.    Rund- 

37.  Stewart  v.  Arendt,  (Sup.  App.  back,  (Sup.  App.  T.  1916)  161  N.  Y. 
T.  1896)  16  Misc.  45,  73  State  Rep.  S.  228  (where  the  body  of  the  con- 
265,  37  N.  Y.  S.  684.  tract  called  for  359  sockets  and  the 

38.  Burr  v.  Broadway  Ins.  Co.,  approved  sketch  stated  plainly  the 
(1857)  16  N.  y.  267.  See  also  Ward  number  of  sockets  called  for  by  such 
V.  Whitney,    (1853)   8  N.  Y.  442,  af-      sketch  as  319). 

firming    Seld.    Notes    144,    5    Super. 
Ct.  399. 
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§  815.  Written    Controlling    Printed    Clauses;    General 

Rule. —  Where  a  repu^aacy  exists  between  written  and  printed 
clauses  of  an  instrument,  that  which  is  -written  will  ordinarily 
prevail  over  that  which  is  printed,  as  it  is  presumed  to  convey 
with  the  more  accuracy  the  latest  intention  of  the  parties."  And 
where  part  of  an  agreement  is  a  printed  form  furnished  by  one 
of  the  parties,  and  part  is  typewritten,  the  latter  is  subject  to  the 
same  rules  of  construction  as  if  written  by  a  pen,  and  as  a  general 
rule  will  control.^'  As  said  by  Finch,  J. :  "  The  language  of 
printed  blanks  is  easily  assumed  to  be  appropriate,  without  careful 
examination,  while  the  written  words  more  safely  and  more  nearly 
indicate  the  intention  of  the  contracting  parties.""  This  rule  is 
applied  with  greater  liberality  where  it  appears  that  the  printed 
matter  is  in  obscure  type  or  placed  where  it  would  not  be  likely 
to  be  seen  or  where  the  printed  matter  was  evidently  not  intended 
to  be  incorporated  in  the  contract.  In  such  cases  the  printed 
matter  has  been  accorded  little  influence  in  changing  the  clear  and 
explicit  language  of  the  contract."  Consequently  the  written 
clause  in  an  insurance  policy,  "  Privilege  for  $4500  additional 
insurance,"  controls  a  general  printed  prohibition  against  addi- 
tional insurance  without  notice  thereof  being  given  the  insurer, 
etc.,  and  authorizes  additional  insurance  to  the  amount  stated 
without  the  notice,  etc.,  required  by  the  printed  prohibition."  In 
another  case  a  plumbing  contract  provided  that  the  work  should 
be  done  according  to  the  specifications  thereto  annexed,  which 

42.    Leeds  v.   Mechanic's   Ins.   Co.,  Gas,   etc.,    Co.,    (Sup.    Eq.    T.    1913) 

(1853)    8  N.  Y.  351;   Harper  v.  Al-  145  N.  Y.  S.  825;  Woodruff  v.  Com- 

bany   Mut.    Ins.    Co.,    (1858)     17    N  mercial    Mut.    Ins.    Co.,     (Com.    PI. 

Y.   194;   B-enedict  v.  Ocean  Ins.   Co.,  1857)    2  Hilt.   122. 

(1865)   31  N.  Y.  389;  Hill  v.  Miller,  43.  Heyn  v.  New  York  L.  Ins.  Co., 

(1879)   76  N.  Y.  32;  Clark  v.  Wood-  (1908)   192  N.  Y.  1,  84  N.  E.  725,  re 

ruflf,    (1881)    83   N.  Y.   518,   522,  af-  versing    118   App.   Div.    194,    103   N. 

firming    18    Hun   419;    Kratzenstein  Y.  S.  22;   Hutt  v.  Zimmer,    (Sup.  G. 

V.   Western   Assiir.   Co.,    (1889)    116  T.   1894)    78  Hun  23,  60  State  Rep. 

N.  Y.  54,  57,  26  State  Rep.  453,  22  493,  28  N.  Y.  S.   1014. 

N.   E.   221;    Heyn   v.   New   York   L.  44.   Clark  v.  Woodruff,    (1881)    83 

Ins.  Co.,    (1908)    192  N.  Y.  1,   6,  84  N.  Y.  518. 

N.   E.   725,   reversing   118  App.   Div.  45    B.   F.   Sturtevant  Co.  v.   Fire- 

194,  103  N.  Y.  S.  20;  Poel  v.  Bruns-  proof   Film   Co.,    (1915)    216   N.   Y. 

wick-Balke  CoUender  Co.,   (1915)  216  199,   110  N.  E.  440;   Poel  v.   Bruna- 

N.  Y.  310,  110  N.  E.  619;  Collins  v.  wick-Balke     Collender     Co.,     (1915) 

Knuth,     (Sup.    1900)     51    App.    Div.  216  N.  Y.   310,   322,   110  N.   E.   619. 

188,   64  N.  Y.   S.  549;   Deniville  Co.  46.    Benedict    v.    Ocean    Ins.    Co., 

V.      Keil,      (Sup.        Tr.      T.      1913)  (1865)     31    N.    Y.    389,    affirming    1 

140  N.  Y.  S.  150;  Amsdell  v.  Cherry  Daly  8. 
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contained  no  provision  in  regard  to  the  size  of  the  vent  pipes,  but 
declared  that  the  building  department  permit  was  "  to  be  followed 
in  all  cases  where  it  usually  governs."  The  specifications  upon 
which  the  building  permit  was  issued  provided  that  the  vent  pipes 
should  be  two  inches  in  diameter,  the  figure  "  2  "  being  written 
in  a  blank  space  before  the  word  "  inches."  The  rules  of  the 
building  department,  which  were  printed  on  the  permit  as  one  of 
the  conditions  on  which  it  was  issued  and  accepted,  required  the 
vent  pipes  to  be  three  inches  in  diameter.  It  was  held  that  the 
written  provision  of  the  specifications  in  regard  to  the  size  of 
such  pipes  took  precedence  over  the  printed  provision  of  the 
permit.*'  Also  where  a  contract  for  the  sale  of  hops  provided 
that  the  seller  agrees  to  sell  "  all  of  the  hops  grown  on  his  farm, 
not  to  exceed  fifteen  acres,  now  under  cultivation  for  the  term  of 
three  years, ' '  the  words  ' '  now  under  cultivation  for  the  term  of  ' ' 
being  printed  and  the  balance  written,  it  was  held  that  the  written 
words  should  be  given  preference,  and  therefore,  where  it  appeared 
that  at  the  time  of  the  making  of  the  contract  the  seller  had  only 
eight  acres  under  cultivation  but  in  the  last  year  of  the  term  had 
under  cultivation  additional  acreage  not  exceeding  in  all  fifteen 
acres,  he  was  required  to  deliver  all  the  hops  grown  by  him  and 
not  merely  the  hops  grown  on  the  original  eight  acres.*^ 

§  816.  — ■ —  Limitation  of  General  Rule  as  to  Written  and 
Printed  Matter. —  Unless  the  conflict  between  the  written  and 
printed  matter  is  irreconcilable,  the  rule  that  the  written  part 
controls  does  not  apply,  but  the  principle  prevails  that  contracts 
should  be  so  construed  as  to  give  effect  to  every  word  and  expres- 
sion contained  therein.*'  "It  is  only,"  says  Rapallo,  J.,  "  when 
there  is  an  inconsistency  or  repugnancy  which  is  totally  irrecon- 
cilable, that  a  discrimination  will  be  made  as  to  which  part  shall 
be  made  to  yield  to  the  other. ' '  ^^  And  as  said  by  Andrews,  J. : 
"  It  is  the  imperative  duty  of  courts  to  give  effect  if  possible  to 
all  the  terms  of  an  agreement.  The  construction  is  to  be  made 
upon  a  consideration  of  the  whole  instrument,  and  not  upon  one  or 

47.  Collins  v.  Knuth,  (Sup.  1900)  24  Hun  607;  Kiatzenstein  v.  West- 
51   App.  Div.   188,   64  N.  Y.   S.   549.  em    Assur.    Co.,     (1889)     116    N.    Y. 

48.  Hutt  V.  Zimmer,  (Sup.  G.  T.  54,  57,  26  State  Rep.  453,  22  N.  E. 
1894)  78  Hun  23,  60  State  Hep.  403,  221;  Poel  v.  Brunswiok-Balke  Col- 
28  N.  Y.   S.   1014.  lender    Co.,    (1915)    216   N.   Y.   310, 

49.  Barhydt  v.  Ellis,   (1871)   45  N.  322,  110  N.  E.  619. 

Y.   107;   Miller  v.  Hannibal,  etc.,  R.  50.    B-arhydt    v.    Ellis,     (1871)     45 

Co.,    (1882)    90  N.  Y.- 430,  reversing       N.  Y.  107,   109. 
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more  clauses  detached  from  the  others ;  and  this  principle  applies 
as  well  to  instruments  partly  printed  and  partly  written,  as  to 
those  wholly  printed  or  wholly  written.  .  .  .  Where  two  clauses, 
apparently  repugnant,  may  be  reconciled  by  any  reasonable  con- 
struction, as  by  regarding  one  as  a  qualification  of  the  other,  that 
construction  must  be  given,  because  it  cannot  be  assumed  that  the 
parties  intended  to  insert  inconsistent  provisions.""  Thus  where 
in  a  lease,  to  which  was  attached  a  printed  guaranty  of  the  pay- 
ment of  the  rent,  a  provision  was  inserted  to  the  effect  that  if  the 
rent  is  not  paid  when  due  the  lessor  is  to  notify  the  sureties  and 
they  are  to  have  the  right  to  dispossess  the  lessee  and  take  posses- 
sion of  the  premises  on  payment  of  the  rent,  it  has  been  held  that 
this  was  not  wholly  inconsistent  with  a  printed  clause  in  the  surety 
contract  that  the  surety  will  pay  the  rent  in  arrear  "  without  re- 
quiring any  notice  of  nonpayment  or  proof  of  demand  being  made, ' ' 
and  that  therefore  the  latter  should  not  be  disregarded,  and  the 
provision  in  the  lease  should  be  construed  as  an  independent  stipu- 
lation and  not  a  condition  precedent  to  liability  on  the  part  of  the 
surety,  and  consequently  as  rendering  the  lessor  merely  liable  for 
any  damages  which  the  surety  may  suffer  for  want  of  notice.^^ 
Likewise  where  the  printed  part  of  a  bill  of  lading  stated  that  the 
contents  of  the  barrels  shipped  were  unknown,  and  this  was 
followed  by  writing  as  follows,  "Articles,  thirty  bbls.  of  eggs," 
it  was  held  that  the  two  were  not  wholly  inconsistent  and  the 
printed  matter  should  not  be  disregarded  and  the  writing  construed 
as  an  absolute  representation  that  the  barrels  contained  eggs..^' 
A  repugnancy  between  a  written  clause  and  a  printed  clause 
relating  to  a  particular  matter  affords  no  ground  for  disregarding 
a  printed  clause  relating  to  other  matters  in  respect  to  which 
there  is  no  repugnancy  or  conflict.^* 

§  817.  Contract  Executed  in  Duplicate. — "Where  an  agree- 
ment is  executed  in  duplicate,  if  there  are  variances  between  the 
two  copies  they  are  to  be  construed  together  in  determining  the 
meaning  of  the  parties.  One  copy  cannot  as  a  general  rule  be 
regarded  as  more  expressive  of  the  intent  of  the  parties  than  the 
other,  but  they  are  entitled  to  equal  faith  and  credit,  and  the  want 

51.  Miller  V.  Hannibal,  etc.,  R.  Co.,  (1882)  95  N.  Y.  430,  reversing  24 
(1882)   90  N.  Y.  430,  433.  Hun  607. 

52.  Barhydt  v.  Ellis,  (1871)  45  54.  Poel  v.  Brunswick-Balke  Col- 
N.  Y.  107.                                                        lender    Co.,    (1915)    216   N.    Y.    310, 

53.  Miller  v.  Hannibal,  etc.,  E.  Co.,       321,  110  N.  E.  619. 
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of  accuracy  in  the  one  is  not  proved  by  the  mere  production  of 
the  other."  The  burden  is  on  the  party  who  claims  that  one  of  the 
copies  represents  the  true  agreement  to  prove  such  fact/^  But  it 
has  been  held,  in  case  of  a  contract  for  the  sale  of  land  vphere  there 
was  a  variance  between  the  supposed  copies  as  to  the  time  the 
partial  payments  should  be  made,  that  where  the  vendor  seeks  to 
enforce  a  forfeiture  of  the  purchaser's  rights  for  an  alleged  failure 
to  make  the  payments  as  stipulated,  the  preference  should  be  given 
to  the  copy  retained  by  the  buyer  and  under  which  he  was  governed 
in  making  his  payments."  Where  an  agreement  is  executed  in 
duplicate  and  a  copy  delivered  to  each  of  the  parties  for  their 
subsequent  execution  and  exchange,  a  party,  on  the  subsequent 
meeting  for  the  exchange  of  copies,  by  his  silence  impliedly  repre- 
sents that  he  has  made  no  change  in  the  copy  retained  by  him  for 
execution,  and  if  he  has  made  a  surreptitious  change  he  is  estopped 
to  assert  that  the  copy  so  changed  represents  the  agreement  of  the 
parties  instead  of  the  unchanged  original."^  Also  where  a  con- 
tract of  sale  was  intended  to  be  executed  in  duplicate,  and  one 
copy  was  written  out  by  the  seller  and  the  other  was  on  the  buyer's 
printed  form,  it  has  been  held,  applying  the  general  rule  that 
writing  controls  printed  matter,^'  that  in  so  far  as  a  question  of 
law  is  involved  the  written  copy  controls,  though  it  was  the  more 
favorable  to  the  seller.*"  Thus  in  case  of  a  contract  for  the  sale 
of  hop  poles,  where  the  written  copy  provided  that  there  shall  be 
"  no  objection  to  any  kind  of  cedar,"  and  the  printed  one  required 
the  poles  "to  be  of  yellow  cedar  first  growth,"  it  was  held  that 
the  written  copy  controUed.'^^  The  intent  in  ease  of  a  variance 
in  copies  may  sometimes  be  arrived  at  by  an  examination  of  the 
terms  and  provisions  which  are  identical  in  each,  thus  determining 
the  objects  and  purposes  contemplated.'^     And  where  the  copies 

55.  Morss  v.  Salisbury,    (1872)    48  57.    Judd   v.   Ensign,    (Sup.   G.   T. 

N.    Y.    630,    637;    Shelmire    v.    Wil-  1849)   6  Barb.  258. 

liama,   etc.,   Fertilizer   Co.,    (Sup.   G.  58;  Webster  Realty  Co.  v.  Thomas, 

T.  1893)    68  Hun  196,  52  State  Rep.  (Sup.    Sp.    T.    1905)    46   Misc.    139, 

88,  22  N.  Y.  S.  847.  ^3  N^  Y.  S.   1077,  affiled  107  App. 

'       „,    ,     .           1T7-1T             4.      T7„,.  Div.  612,  94  N.  Y.  S.  916. 

58.  Shelmire  v.  Williams   etc.,  Fei  •  ^^    ^^^                ^^^^.^^  gj^ 

tilizer  Co.,  (Sup.  G.  T.  1893)  68  Hun  g,,     ^.^^   ^\   ^.^^         (Ig^g,    ^g   j^ 

196,   52  State  Rep.   88,  22  N.  Y.   S.  y    gg 

847.      See    also    Martin    v.    Martin,  g^    g-j^  ^   Miller,   (1879)   76  N.  Y. 

(Com.  PI.  G.  T.  1892)    1  Misc.   181,  32. 

48  State  Rep.  689,  690,  20  N.  Y.  S.  62.  Morss  v.  Salisbury,    (1872)    48 

685.  N.  Y.  636. ' 
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when  so  compared  bear  such  inherent  evidence  of  the  true  meaning 
and  intent  of  the  parties  that  it  carries  a  clear  legal  conviction  of 
such  intent,  notwithstanding  the  variance,  evidence  of  the  inten- 
tion of  the  parties  or  of  surrounding  circumstances  is  properly 
excluded  under  the  parol  evidence  rule  applicable  to  written  con- 
tracts generally.^'  Thus  in  the  case  of  an  agreement  not  under 
seal  executed  in  duplicate  between  an  owner  of  land,  party  of  the 
first  part,  and  another,  the  copy  delivered  to  the  other  party 
recited  that  the  landowner  granted,  sold,  etc.,  to  such  other  party 
aU  the  "  land  and  timber  "  on  a  certain  tract  of  land,  whereas 
the  copy  retained  by  the  landowner  stated  that  he  sold,  etc.,  all 
the  "  bark  and  timber  "  on  the  land.  The  provision  common  to 
the  two  copies  excepted  all  the  hard  wood  on  the  land,  stated 
that  the  buyers  should  have  the  right  to  the  immediate  possession 
of  the  land  for  the  purposes  above  named  and  what  time  they 
chose  to  take  the  same  off,  and  further  provided  that  "  in  con- 
sideration of  the  above  "  the  buyers  should  pay  a  certain  price 
for  every  cord  of  bark  peeled  and  that  a  certain  sum  should  be 
paid  on  account  of  the  ' '  above  bark. ' '  It  was  held  that  construing 
the  two  copies  together  the  manifest  intention  of  the  parties  was 
a  sale  of  the  bark,  and  not  the  land,  and  the  agreement  should  be 
so  construed.^*  Where  a  lease  is  executed  in  supposed  copies,  and 
by  mistake  in  the  copy  delivered  to  the  lessee  there  is  omitted 
from  the  landlord's  covenant  to  pay  one-half  the  water  rates  the 
qualifying  phrase,  "  less  any  extra  rates  imposed  on  the  "  lessee, 
the  landlord  when  sued  by  an  assignee  of  the  leasehold  estate  for 
half  the  water  rates  paid  by  him  is  not. estopped  by  his  mere 
assent  to  the  assignment  to  show  the  true  extent  of  his  covenant.*' 
§  818.  Construction  against  Promisor  or  Author  of  Instrument 
Generally. — As  a  general  rule  the  words  of  a  promise  or  covenant 
are  to  be  taken  to  be  those  of  the  promisor,  and  they  are,  in  case 
of  doubt  or  ambiguity,  to  be  construed  most  beneficially  to  the 
promisee."'    As  said  by  Porter,  J. :"  It  is  ...  a  familiar  rule  of 

63.  Morss  v.  Salisbury,  (1872)  48  N.  Y.  661;  White  v.  Hoyt,  (1878) 
N.  Y.  636.  73   N.  Y.   505,  511;    Dwight   v.   Ger- 

64.  Morss  v.  Salisbury,  (1872)  48  mania  L.  Ins.  Co.,  (1886)  103  N.  Y. 
N.  Y.  636.  ,341,  3  State  Rep.   115,  8  N.  E.  654; 

65.  Martin  v.  Martin,  (Com.  PI.  Kratzenstein  v.  Western  Assur.  Co., 
G.  T.  1892)  1  Misc.  181,  48  State  (1889)  116  N.  Y.  54,  26  State  Rep. 
Rep.  689,  20  N.  Y.  S.  685.  453,  22  N.  E.  221 ;  Comcy  v.  United 

66.  Hoffman  v.  Aetna  P.  Ins.  Co.,  Surety  Co.,  (1916)  217  N.  Y.  268, 
(1865)  32  N.  Y.  405,  413;  Edsall  v.  277,  111  N.  E.  832,  affirming  160  App. 
Camden,  etc.,  R.,  etc.,  Co.,  (1872)   50  Div.  698,   145  N.  Y.  S.  674;   Broad- 
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law  that  if  it  be  left  in  doubt,  in  view  of  the  general  tenor  of  the 
instrument  and  the  relations  of  the  contracting  parties,  whether 
given  words  were  used  in  an  enlarged  or  a  restricted  sense,  other 
things  being  equal,  that  construction  should  be  adopted  which  is 
most  beneficial  to  the  promisee." "'  It  is  also  a  general  rule  that 
a  contract  is  to  be  construed  most  strongly  "  contra  proferentem," 
that  is,  against  the  author  of  it,  the  party  by  whom  it  is  prepared 
or  drawn.**  And  in  such  a  case,  though  the  words  used  cannot  be 
said  in  a  strict  sense  to  be  the  words  of  one  party  any  more  than 
of  the  other,  still  the  party  preparing  the  instrument  having  chosen 
the  words  employed  in  the  writing  must  be  held  to  a  strict  inter- 
pretation of  them,  rather  than  the  other  party  who  merely  accepts 
them,  and  if  there  is  doubt  as  to  the  meaning  the  party,  preparing 
the  instrument  is  responsible  for  it  as  if  they  were  his  own.*'  "  The 
reason  of  the  rule,"  says  Martin,  J.,  "  that  the  language  of  an 


way  Realty  Co.  v.  Lawyers'  Title 
Ins.,  etc.,  Co.,  (1919)  226  N.  Y.  335, 
123  N.  E.  754,  reversing  171  App.  Div. 
792,  157  N.  Y.  S.  1088,  which  re- 
verses 91  Misc.  137,  154  N.  Y.  S. 
1024;  Sachs  v.  American  Surety  Co., 
(Sup.  1902)  72  App.  Div.  60,  76  N. 
Y.  S.  335,  33  Civ.  Pro.  41,  aflfrrmed 
177  N.  Y.  551  mem.,  69  N.  E.  1130; 
Marvin  v.  Stone,  (Sup.  1824)  2  Cow. 
781,  806;  Richards  v.  Warring,  (Sup. 
G.  T.  1863)  39  Barb.  42,  44;  Ripley 
V.  Larmouth,  (Sup.  G.  T.  1805)  56 
Barb.  21,  25;  Giflford  v.  First  Presb. 
Soc,  (Sup.  G.  T.  1867)  56  Barb.  114; 
Wright  V.  Williams,  (Sup.  G.  T. 
1880)  20  Hun  320,  322,  323;  Belden 
V.  Burke,  (Sup.  G.  T.  1893)  72  Hun 
51,  83,  55  State  Rep.  844,  25  N.  Y.  S. 
601,  reversed  on  other  grounds  147 
N.  Y.  542,  70  State  Rep.  99,  42  N. 
E.  261;  Gunther  v.  Marteau,  (Sup. 
Tr.  T.  1811)  73  Misc.  43,  44,  132  N. 
Y.  S.  82;  Rosenstein  v.  Parish  Co., 
(City  Ct.  Tr.  T.  1919)  109  Misc.  411, 
418,  178  N.  Y.  S.  865,  reversed  as 
to  the  applicability  of  the  rule  185 
N.  Y.  S.  42;  Payne  v.  Lautz,  (City 
Ct.    1916)     166    N".    Y.    S.    844,    847. 

67.  Hoffman  v.  Aetna  F.  Ins.  Co., 
(1865)   32  N.  Y.  405,  413. 

68.  United  Water  Works  Co.  v. 
Omaha  Water  Co.,  (1900)  164  N.  Y. 
41,  53,  58  N.  E.  58;  Industrial,  etc., 

14 


Trust  v.  Tod,  (1904)  180  N.  Y.  215, 
225,  73  N.  E.  7;  Moran  v.  Standard 
Oil  Co.,  (1914)  211  N.  Y.  187,  196, 
105  N.  E.  217,  reversing  153  App.  Div. 
894  mem.,  137  N.  Y.  S.  1130;  Simon 
v.  Etgen,  (1915)  213  N.  Y.  589,  595, 
107  N.  E.  1066;  Maloney  v.  Iroquois 
Brewing  Co.,  (Sup.  1901)  63  App. 
Div.  454,  71  N.  Y.  S.  1098,  reversed 
on  other  grounds  173  N.  Y.  303,  00 
N.  E.  19;  Staten  Island  Shipbuilding 
Co.  V.  Spearin,  (Sup.  1912)  149  App. 
Div.  854,  855,  134  N.  Y.  S.  98;  Saitch 
V.  Kelley,  (Sup.  1913)  154  App.  Div. 
864,  868,  139  N.  Y.  S.  534;  Marshall 
V.  Sackett,  etc.,  Co.,  (Sup.  1915)  166 
App.  Div.  141,  151  N.  Y.  S.  1045, 
1047;  Clausen  v.  Title  Guaranty,  etc., 
Co.,  (Sup.  1915)  168  App.  Div.  569, 
574,  153  N.  Y.  S.  835;  Jackson  v. 
Builder's  Wood  Working  Co.,  (Sup. 
G.  T.  1895)  91  Hun  435,  437,  70  State 
Rep.  802,  36  N.  Y.  S.  227;  Levison 
V.  Weitzner,  (Sup.  App.  T..  1918)  170 
N.  Y.  S.  539. 

69.  Gillet  V.  Bank  of  America, 
(1899)  160  N.  Y.  549,  555,  55  N".  E. 
292;  Heyn  v.  New  York  L;  Ins.  Co., 
(1908)  192  N.  Y.  1,  6,  84  N.  E.  725, 
reversing  118  App  Div.  194,  103  N. 
Y.  S.  20;  Sanford  v.  Brown  Bros. 
Co.,  (1913)  208  N.  Y.  90,  101  N.  E. 
797,  affirming  146  App.  Div.  916 
mem.,  .131  Ni-Y.  S.  1142;  Elwood  v. 
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instrument  is  to  be  construed  against  the  person  who  proposes  it 
rather  than  against  the  person  who  is  invited  to  accept  it,  is  that 
men  are  supposed  to  take  care  of  themselves,  and  that  he  who 
chooses  the  words  by  which  a  right  is  given  ought  to  be  held  to 
the  strict  interpretation  of  them,  rather  than  he  who  only  accepts 
them. ' '  '">  This  rule  is  frequently  applied  in  case  of  contracts 
drawn  on  printed  forms  prepared  by  one  of  the  parties ;  '^  and  it 
is  well  recognized  as  regards  contracts  of  insurance  drawn  on 
forms  prepared  by  the  insurer,  and  all  reasonable  doubts  as  to  the 
meaning  of  the  contract  are  to  be  resolved  against  him,  as  he  is 
responsible  for  the  language  used  and  the  uncertainty  thereby 
created.'^  So  where  an  offer  to  purchase  land  was  prepared  by 
the  purchaser,  and  after  providing  for  a  sale  of  the  land  clear 
of  all  liens,  etc.,  as  of  a  certain  date,  it  further  provided  that  all 
taxes,  insurance  premiums,  and  water  rates  were  to  be  "  adjusted  ' ' 
as  of  the  date  fixed  for  the  delivery  of  the  deed,  and  at  such  time 
the  parties  apportioned  the  premiums  and  water  rates  between 
them,  it  was  held  that  general  taxes  for  the  current  year,  though 
a  lien  on  the  premises,  should  also  be  apportioned,  though  except 
for  the  provision  for  adjustment  it  would  have  been  incumbent  on 
the  vendor  to  pay  the  entire  tax.'^  It  has  been  said,  however,  that 
the  rule  requiring  instruments  to  be  constraed  "  contra  profer- 
entem "  is  not  always  of  special  value,  and  is  most  applicable 
to  deeds  poll;  that  in  cases  of  mutual  promises,  where  neither 

Goldman,  (1916)   217  N.  Y.  585,  591,  72.  Hoffman  v.  Aetna  F.  Ins.  Co., 

112  N.  E.  421;   Maloney  v.  Iroquois  (1865)    32   N.   Y.    405;    Reynolds   v. 

Brewing   Co.,    (Sup.    1901)    63   App.  Commerce  F.  Ins.' Co.,   (1872)   47  N. 

Div.  454,  457,  71  N.  Y.   S.  1098,  re-  Y.    597;    Dilbeber    v.    Home    L.    Ins. 

versed   on   other  grounds   173   N.   Y.  Co.,   (1877)  69  N.  Y.  256,  263;  Herr- 

303,  66  N.  E.  19;  Staten  Island  Ship-  man  v.   Merchants'  Ins.   Co.,    (1880) 

building  Co.  v.  Spearin,   (Sup.  1912)  81    N".    Y.    184;    Allen   v.    St.    Louis 

149  App.  Div.  854,  855,  134  N.  Y.  S.  Ins.  Co.,   (1881)  85  N.  Y.  473;  Krat- 

98;     Dold     Packing     Co.     v.     Kings  zenstein     v.     Western     Assur.     Co., 

County      Refrigerating     Co.,      (Sup.  (1889)    116   N".   Y.   54,   59,  26   State 

1917)    176   App.    Div.   407,   411,    162  Rep.    453,    22    N.    E.    221;     Hughes 

N.  Y.  S.  1035;  Silberman  v.  Schwarcz,  v.  Royal  Indemnity  Co.,   (Munic.  Ct. 

(Sup.   App.   T.   1904)    45   Misc.    352,  1917)    165  N.  Y.  S.  530;   New  York 

90  N.  Y.  S.  382.     See  also  Newcomb  Belting,   etc.,    Co.  v.   Washington   F. 

V.  Whitehouse,    (Sup.  App.  T.  1916)  Ins.  Co.,    (Super.  Ct.  G.  T.  1863)    23 

162  N.  Y.  S.  249,  252.  Super.    Ct.    428,    432;     Woodruff    v. 

70.  Gillet  V.  Bank  of  America,  Commercial  Mut.  Ins.  Co.,  (Com.  Pl. 
(1899)    160  N.  Y.  549,  555,  55  N.  E.  1857)    2  Hilt.  122. 

292.  73.  Elwood  v.  Goldman,  (1916)  217 

71.  Brandt  V.  Godwin,  (City  Ct.  Tr.  N.  Y.  585,  112  N.  E.  421,  reversing 
T.  1889)  24  State  Rep.  305,  3  N.  Y.  158  App.  Div.  805,  144  N.  Y.  S.  383. 
S.  807,  810,  affirmed  15  Daly  456. 


§  819]  GENERAL  RULES   OF  INTERPRETATION  1281 

party  is  more  the  undertaker  than  the  other,  the  rule  has  no  applica- 
tion.'* The  rule  g-oveming  controversies  between  grantor  and 
grantee,  by  which  the  language  of  a  conveyance  is  required  to  be 
taken  most  strongly  against  the  grantor,  has  no  application  where 
the  dispute  is  between  parties  claiming  under  the  same  conveyance, 
and  who  are  each  entitled  to  the  benefit  of  the  same  rule  of  con- 
struction.'^ 

§  819.  Construction  in  Accordance  with  Known  Under- 
standing of  a  Party. —  A  person  will  not  be  permitted  to  take 
advantage  of  what  has  been  called  "  adroit  and  slippery  lan- 
guage, ' '  "  and  if  one  of  the  contracting  parties  has,  by  the  practice 
of  artifice  or  duplicity  in  the  use  of  language,  misled  or  deceived 
the  other  respecting  its  meaning  or  effect,  the  sense  in  which  the 
latter  understood  it  will  prevail  in  its  interpretation."  ' '  One  who 
uses  words  in  a  deceptive  and  double  sense,  for  the  purpose  of 
misleading  the  party  with  whom  he  contracts,  is  bound  by  them 
in  the  sense  in  which  he  intended  they  should  be  understood. ' '  '^ 
Consequently  where  the  language  of  a  promisor  may  be  understood 
in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in  which 
he  had  reason  to  believe  it  was  understood  by  the  promisee.''    As 

74.  Kinnear  v.  Powell,  (Super.  Ct.  187,  196,  105  N.  E.  217,  reversing 
G.  T.  1893)  3  Misc.  449,  452,  52  State  153  App.  Div.  894  mem.,  137  N.  Y.  S. 
Rep.  501,  23  N.  Y.  S.  182,  affirmed  1130;  Tracy  v.  Syracuse  First  Nat. 
on  opinion  below  142  N.  Y.  084,  60  Bank,  (Sup.  1900)  48  App.  Div.  285, 
State  Rep.  871,  37  N.  E.  828.  288,   62   N.   Y.   S.    657;    Callanan   v. 

75.  Coleman  v.   Beach,    (1885)    97  Keeseville,  etc.,  R.  Co,    (Sup.  1909) 
N.  Y.  545,  553.  131  App.  Div.  306,  316,  115  N.  Y.  S. 

76.  Johnson  v.  Hathorn,  (1866)  41  779,  reversed  on  other  grounds  199 
N.  Y.  476,  2  Abb.  App.  Dec.  465,  468.  N".  Y.  268,  92  N.  e.  747 ;  Staunton  v. 

77.  Potter  v.  Ontario,  etc.,  Mut.  Erie  R.  Co.,  (Sup.  1909)  131  App. 
Ins.  Co.,  (Sup.  1843)  5  Hill  147,  149;  Div.  879,  882,  116  N.  Y.  S  375,  appeal 
Hilleary  v.  Skookum  Root  Hair  dismissed  199  N.  Y.  529  m"m.,  92 
Grower  Co.,  (Com.  PI.  G.  T.  1893)  N.  E.  1103;  Stevens  v.  Amsinok, 
4  Misc.  127,  131,  53  State  Rep.  206,  (Sup.  1912)  149  App.  Div.  220,  228, 
23  N.  Y.  S.  1016.  133  N.  Y.  S.  815;  Potter  v.  Ontario, 

78.  Johnson  v.  Hathorn,  (1866)  41  etc.,  Mut.  Ins.  Co.,  (Sup.  1843)  3 
N.  Y.  476,  2  Abb.  Dec.  465,  468.  Hill   147,   149;   Wright  v.   WilMams, 

79.  Barlow  V.  Scott,  (1861)  24  N.  (Sup.  G.  T.  1880)  20  Hun  .''.29, 
Y.  40;  Hoffman  v.  Atena  F.  Ins.  Co.,  322,  323;  Ransom  v.  Wheelwright, 
(1865)  32  N.  Y.  405,  412;  White  v.  (Sup.  App.  T.  1896)  17  Misc.  141, 
Hoyt,  (1878)  73  X.  Y.  505,  511,  144,  39  N.  Y.  S.  342;  Au,gust  v. 
affirming  7  Daly  232;  Gillet  v.  Batik  O'Brien,  (Sup.  Tr.  T.  1899)  30  Misc. 
of  America,  (1809)  160  N.  Y.  549,  54,  61  N.  Y.  S.  720,  affirmed  50  App. 
555,  55  N.  E.  292;  Nellis  v.  Western  Div.  626,  63  N.  Y.  S.  9S9;  Wolf  l'. 
L.  Indemnity  Co.,  (1913)  .207  N.  Y.  United  States  Casualty  Co.,  (Sup. 
320,  322,  334,  100  N.  E.  1119;  Moran  App.  T.  1917)  101  Misc.  511,  167 
v.  Standard  Oil  Co.,  (1914)  211  N.  Y.  N.  Y.   S.   673;   Rosenstein  v,  Parish 
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said  by  Allen,  J.:  "  The  rule  in  ethics  is  that  '  :when  the  terms 
of  a  promise  admit  of  more  senses  than  one,  the  promise  is  to  be 
performed  in  that  sense  in  which  the  promisor  apprehended  at 
the  time  the  promisee  received  it, '  and  this  is  the  established  rule 
at  law  as  well  as  in  morals.  In  the  language  of  the  books,  it  is 
to  be  interpreted  in  the  sense  in  which  the  promisor  had  reason 
to  suppose  it  was  understood  by  the  promisee. ' '  *"  And  though 
ordinarily  a  contract  is  construed  more  strictly  against  the 
promisor,*^  a  promise  must  nevertheless  be  interpreted  in  the  sense 
in  which  the  promisee  knew  or  had  reason  to  know  that  the  promisor 

■understood  it.*^  This  general  rule  does  not,  however,  require  or 
authorize  the  giving  effect  to  the  mere  impression  or  understanding 
of  one  party,  not  communicated  to  the  other,  as  this  can  raise  no 

•  inference  that  the  latter 's  understanding  was  the  same.*^ 

§  820.  Contract  with  State.--  In  grants  by  the  government 

the  general  rule  prevails  that  the  grants  are  to  be  construed,  in 
case  of  doubt,  in  favor  of  the  state,  and  all  reasonable  doubts  are 
resolved  in  favor  of  the  public  and  against  the  person  claiming 
under  the  grant.'*  As  said  by  Earl,  J.,  in  reference  to  an  act  con- 
veying a  street  franchise  and  special  privileges:  "  Its  language 
must  be  construed  most  favoral^ly  to  the  people,  and  all  reasonable 
doubts  in  construction  must  be  solved  against  the  defendant. 
Words  and  phrases  which  are  ambiguous  or  admit  of  different 
meanings  are  to  receive,  in  such  cases,  that  construction  which  is 
most  favorable  to  the  public. ' '  '^  While  it  has  been  said  that  the 
rule  requiring  a  strict  construction  did  not  apply  in  all  of  its 
severity  to  the  case  of  a  grant  or  contract  between  the  sovereign 
and  a  subject  on  a  good  consideration,*''  it  has  also  been  said  that 


Co.,  (City  Ct.  Tr.  T.  1919)  109  Misc.  Murray  v.  Bethune,    (Sup.    1828)    1 

411,  418,  178  N.  Y.  S.  865,  reversed  Wend.  191,  196. 

as   to  the   applicability   of   the    rule  84.  Dermott  v.  State,  (1885)  99  N. 

185  N.  Y.  S.  42.  Y.  101,  107,  1  N.  E.  242;   People  v. 

80.  White  V.  Hoyt,  (1878)  73  N.  Y.  Broadway  R.  Co.,  (1S91)  126  N.  Y. 
605,  511.  29,  36,  36  State  Rep.  376,  26  N.  E. 

81.  See  the  preceding  section.  961,  26  Abb.  N.  Cas.  407;  East  Hamp- 

82.  Tallcot  V.  Arnold,  (1874)  61  ton  v.  Vail,  (1897)  151  N.  Y.  463, 
N.  Y.  616.  472,  45  N.  E.  1030. 

83.  Riley  v.  New  York,  (1884)  96  85.  People  v.  Broadway  R.  Co., 
N.  Y.  331;  Stanton  v.  Erie  R.  Co.,  (1891)  126  N.  Y.  29,  33,  3S  Slate 
(Sup.  1909)  131  App.  Div.  879,  883,  Rep.  376,  26  N.  E.  961,  26  Abb.  N. 
116  N.  Y.   S.   375;    Clausen   v  Title  Cas.  407. 

Guaranty,  etc.,  Co.,   (Sup.  1915)    168  86.  Langdon  v.  New  York,    (1883) 

App.  Div.- 569,  573,  153  N.  Y.  S.  825;  93  N.  Y.  129,  145. 
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this  qualification  must  depend  somewhat  on  the  nature  of  the  con- 
tract; that  where  the  subject  consists  of  mere  rights  of  property 
not  related  to  a  public  use,  or  affecting  limitations  on  the  pre- 
rogative of  the  sovereign,  it  maj^  well  be  that  the  rules  of  interpre-^ 
tation  which  pertain  to  the  construction  of  contracts  between  indi- 
viduals should  also  govern  those  between  the  sovereign  and  subject ; 
but  where  it  relates  to  what  are  known  as  jus  publici  or  the  rights 
which  the  sovereign  holds  in  trust  for  the  public  use,  such  as  the 
supervision  of  public  highways  and  the  control  of  navigable  waters 
which  are  said  to  be  inalienable,  no  relaxation  of  the  general  rule 
can  safely  be  indulged  in.^'  Thus  where,  in  the  grant  of  the  privi- 
lege to  use  the  waters  of  a  state  canal,  the  right  is  reserved  to  revoke 
the  grant  when  deemed  necessary  by  the  state  officers  for  the  proper 
preservation  and  use  of  the  canal,  the  right  of  revocation  may  be 
exercised  though  the  necessity  therefor  arises  from  an  unantici- 
pated increase  in  navigation.^* 

§  821.  Implication  of  Terms  Generally. —  Terms  clearly  implied 
from  the  general  context  are  to  be  read  into  the  contract  as  a  part 
thereof.*^    It  is  a  cardinal  rule,  says  Danforth,  J.,  that  "  a  writing 


87.  Dermott  V.  State,  (1885)  99  N. 
Y.  101,  107,  1  N.  E.  242. 

88.  Dermott  v.  State,  (1885)  99  N. 
Y.  101,  1  N.  E.  242.  See  also  Ex  p. 
Miller,  (Sup.  1842)  2  Hill  418. 

•89.  Mansfield  v.  New  York  Cent., 
etc.,  R.  Co.,  (1886)  102  N.  V.  205, 
1  State  Rep.  390,  6  N.  E.  386 ;  Hege- 
man  v.  Moon,  (1892)  131  N.  Y.  462, 
466,  43  State  Rep.  662,  30  N.  E.  487, 
affirming  60  Hun  412,  39  State  Rep. 
787,  15  N.  Y.  S.  596 ;  Genet  v.  Dela- 
ware, etc.,  Canal  Co.,  (1893)  136  N. 
Y.  593,  608,  50  State  Rep.  53,  32  N. 
E.  1078;  Ellis  V  Miller,  (1900)  164 
N.  Y.  434,  58  N.  E.  516,  reversing  22 
App.  Div.  33,  47  N.  Y.  S.  824;  Wilson 
V.  Mechanical  Orguinette  Co.,  (1902) 
170  N.  Y.  542,  550,  63  N.  E.  550; 
Ehinelander  v.  Farmers'  Loan,  etc., 
Co.,  (1902)  172  N.  Y.  519,  65  N.  E.. 
499;  Industrial,  etc.,  Trust  v.  Tod. 
(1904)  180  N.  Y.  215,  226,  73  N.  E. 
7,  reversing  93  App.  Div.  263,  269, 
87  N.  Y.  S.  687;  Callanan  v.  Keese- 
ville,  etc.,  R.  Co.,  (1910)  199  N.  V. 
268,  92  N.  E.  747,  reversing  on  other 
grounds  131  App.  Div.  306,  115  N.  Y. 


S.  779;  Simon  v.  Elgen,  (1915)  213 
N.  Y.  589,  107  N.  E.  1066,  affirming 
156  App.  Div.  920,  141  N.  Y.  S.  114i,, 
Wood  V.  Duff-Gordon,  (1917)  222  N. 
Y.  88,  118  N.  E.  214,  reversing  177 
App.  Div.  624,  164  N.  Y.  S.  576; 
Wigand  v.  Bachmann-Bechtel  Brew- 
ing Co.,  (1918)  222  N.  Y.  272,  118 
N.  E.  618,  modifying  169  App.  Div. 
285,  154  N.  Y.  S.  840;  Baker  Tr;i:n,- 
fer  Co,  V.  Merchants'  Refrigerating, 
etc.,  Mfg.  Co.,  (Sup.  1896)  1  App. 
Div.  507,  72  State  Rep.  601,  37  N.  Y. 
S.  276;  Horton  v.  Hall,  etc.,  Mfg. 
Co.,  (Sup.  1904)  94  App.  Div.  404, 
88  N.  Y.  S.  73;  Simon  v.  Etgen, 
(S;ip.  1912)  152  App,  Div.  399,  137 
N.  Y.  S.  369;  Fairchild  v.  City,  ate, 
Contract  Co.,  (Sup.  1912)  153  App. 
Div.  277,  138  N.  Y.  S.  133;  Ph  ;enix 
Hermetic  Co.  v.  Piltrine  Mfg.  Co., 
(Sup.  1914)  164  App.  Div.  424,  150 
N.  Y.  S.  193;  Wayte  v.  Bowker 
Chemical  Co.,  (Sup.  1917)  180  App. 
Div.  568,  168  N.  Y.  S.  122;  Cams 
V.  Bassick,  (Sup.  1919)  187  App. 
Div.  280,  175  N.  Y.  S.  670;  Rogers 
V.  Kneeland,    (Sup.   1833)    10  Wend. 
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contains  all  that  may  fairly  be  implied  from  it.'"*  And  says 
Shearn,  J.:  "  The  courts  are  bound  to  give  the  same  force  and 
effect  to  the  implied  agreement  of  the  parties,  where  such  implica- 
tions are  determinable,  as  to  the  parts  which  are  expressed,  and 
when  once  it  is  determined  what  the  implied  provisions  are,  they 
are  to  be  read  into  the  contract  and  the  rights  of  the  parties  are 
to  be  adjudged  as  though  such  provisions  were  expressed. "  "'■  In 
this  way  an  agreement  by  one  of  the  parties  may  be  created  by 
implication  and  thus  avoid,  in  case  of  bilateral  contracts,  an  objec- 
tion to  the  contract  for  want  of  mutuality.'^  In  every  contract 
there  is  an  implied  undertaking  on  the  part  of  each  party  that  he 
will  not  intentionally  and  purposely  do  anything  to  prevent  the 
other  party  from  carrying  out  the  agreement  on  his  part.'^  This 
it  is  said  necessarily  follows  from  the  general  rule  that  a  party 
who  causes  or  sanctions  the  breach  of  an  agreement  is  thereby 
precluded  from  recovering  damages  for  its  nonperformance  or 
from  interposing  it  as  a  defense  to  an  action  on  the  contract.'* 
Also  where  the  obligation  of  performance  by  one  party  presupposes 
the  doing  of  some  act  on  the  part  of  the  other  prior  thereto,  there 
is  implied  an  agreement  by  the  latter  to  perform  such  prior  act,"' 


218,  affirmed  13  Wend  114;   Barton 

V.  McLean,  (Sup.  1843)  5  Hill  256; 
Lent  V.  Hodgman,  (Sup.  G.  T.  1853) 
15  Barb.  274;  McCleary  v.  Edwards, 
(Sup.  G.  T.  1858)  27  Barb.  239; 
United  States  L.  Ins.  Co.  v.  Oswego 
Canal  Co.,  (Sup.  G.  T.  1890)  57  Hun 
204,  32  State  Rep.  801,  10  N.  Y.  S. 
663,  25  Abb.  N.  Cas.  30/;  Dean  v. 
Clark,  (Sup.  G.  T.  1894)  80  Ilun  80, 
84,  61  State  Rep.  746,  30  N.  Y.  S. 
45;  Jones  v.  Tune-,  (Sup.  G.  T. 
1894)  80  Hun  157,  161,  61  State  Rep. 
808,  30  N.  Y.  S.  65,  affirme  1  on 
opinion  below  149  N.  Y.  611,  44  N. 
E.  1125;  .Jac(iuin  v.  Boutavd,  (Suji. 
G.  T.  1805)  80  Hun  437,  70  State 
Rep.  147,  35  N.  Y.  S.  496,  ailhmecl 
on  opinion  below  157  N.  Y,  686,  51 
N.  E.  1091;  C.  M.  Cecil  Co.  v.  C.  D. 
Wood  Electric  Co.,  (Sup.  App.  T. 
1918)  103  Misc.  687,  170  N.  Y.  S. 
962;  Koffler  v.  Hobson,  (Sup.  App. 
T.  1917)  166  N.  Y.  S.  769. 

90.  Jones  v.  Kent,  (1880)   80  N.  Y. 
585,  588,  8  Abb.  N.  Cas.  300. 

91.  Cams  v.  Bassick,    (Sup.   1919) 


187  App.  Div.  280,  283,  175  N.  Y.  S. 
670. 

92.  Wood  V.  Dufl-Gordon,  222  N.  Y. 
88,  lis  N.  E.  214,  reversing  177  App. 
Div.  624,  164  N.  Y.  S.  576;  Boret 
V.  Vogelstein,  (Sup.  1919)  188  App. 
Div.  605,  177  N.  Y.  S.  402.  See 
supra,  section  314.  , 

93.  Patterson  v.  Meyerhofer,  (1912)  * 
204  N.  Y.  96,  100,  97  N.  E.  472, 
reversing  138  App.  Div.  891  mem.,  122 
N.  Y.  S.  1140;  Cams  v.  Bassick, 
(Sup.  1919)  187  App.  Div.  280,  175 
N.  Y.  S.  670. 

94.  Patterson  v.  Meyerhofer,  ( 1912 ) 
204  X.  Y.  96,  100,  97  N.  E.  472.  See 
infra,  section  965  et  seq.,  as  to  ex- 
cuses  for    nonperformance   generallv. 

95.  New  England  Iron  Co.  v.  Gil- 
bert El.  R.  Co.,  (18S3)  91  N.  Y.  153, 
165;  Mansfield  v.  New  York  Cent., 
etc.,  R.  Co.,  (1886)  102  N.  Y.  205,  211, 
1  State  Rep.  390,  6  N.  E.  368;  Del 
Genovese  v.  Third  Ave.  R.  Co.,  (Sup. 
1897)  13  App.  Div.  412,  43  N.  Y.  S. 
8;  Weeks  v.  Trinity  Church,  (Sup. 
1900)   56  App.  Div.  195,  67  N.  Y.  S. 
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and  his  neglect  or  refusal  to  perforin  such  act  not  only  dispenses 
with  the  obligation  of  performance  by  the  other,  but  also  entitles 
him  to  rescind,  or,  when  rescission  will  not  afford  him  an  adequate 
remedy,  to  undertake  performance  on  his  part  and  recover  such 
damages  as  the  delinquency  occasions.'*  An  obligation  may  also 
be  implied  where  in  the  course  of  the  performance  of  a  contract 
circumstances  arise  which  were  not  foreseen  and  provided  for  by 
the  parties,  and  no  intention  with  regard  thereto  can  be  inferred 
from  the  language  of  their  agreement  or  the  acts  of  the  parties 
relating  thereto ; "  but  the  obligation  implied  under  these  circum- 
stances is  such  only  as  justice  would  dictate,  and  must  conform 
to  what  the  court  may  assume  would  have  been  the  agreement  of 
the  parties  if  the  situation  had  been  anticipated  and  provided  f or.^" 
Terms  are  not  to  be  brought  into  a  contract  by  implication  against 
the  apparent  intent  of  the  parties.'^  And  the  implication  of  a 
contract  between  the  parties,  on  a  subject  to  which  their  attention 
has  been  directed  and  which  they  have  omitted  to  provide  for,  by 
express  stipulation,  should  not  be  made  by  a  court,  except  to 
enforce  a  manifest  equity,  or  to  reach  a  result  which  the  unequivo- 
cal acts  of  the  parties  indicate  an  intention  to  effect.^  And  it  has 
been  held  that  the  grant  of  a  license  to  furnish  cab  service  at  a 
hotel  should  not  by  implication  be  constriied  as  conferring  an  exclu- 
sive license.^ 

§  822.  Particular   Application   of   Rule   Generally. —  An 

express  statement,  in  a  contract  for  the  sale  of  a  city  lot  covered 
by  a  building,  that  one  of  the  side  walls  is  a  party  wall,  excludes 
the  idea  that  the  other  wall  is  also  a  party  wall,  and  clearly  implies 
that  the  latter  is  an  independent  wall.^  Ordinarily  a  contract  to 
pay  over  a  part  of  the  proceeds  of  property  when  sold  by  the  prom- 
isor will  impose  an  implied  obligation  on  him  to  sell  the  property 
if  a  reasonable  opportunity   offers  itself.     He  does  not  retain  the 

670;  Allamon  v.  Albany,   (Sup.  G.  T.  1.   King  v.   Leigliton,    (1885)     100 

1864)    43   Barb.   33.  N.  Y.  386,  391,  3  N.  E.  594. 

96.  Mansfield  v.  New  York  Cent.,  2.  Lynch  v.  Robert  P.  Murphy 
etc.,  R.  Co.,  (1886)  102  N.  Y.  205,  Hotel  Co.,  (Sup.  1909)  130  App. 
21],  1  State  Rep.  390,  6  N.  E.  386.  Div.  601,  115  N.  Y.  S.  465,  reversing 

97.  Dermott   v.    State,     (1885)    99  112  N.  Y.  S.  915. 

N.  Y.  101,  109,  1  N.  E.  242.  3.    O'Neil    v.    Van    Tassel,    (1893) 

98.  Dermott  v.  State,  (1885)  99  137  N.  Y.  297,  50  State  Rep.  662, 
N.  Y.  101,  109,  1  N.  E.  242.  33   N.   E.   314.     See   also   Higgins   v. 

99.  Preston  v.  Lawrence  Cement  Eagleton,  (Com.  PI.  1895)  13  Misc. 
Co.,  (1898)  155  N.  Y.  220,  49  N.  E.  223,  68  State  Rep.  82,  34  N.  Y.  S. 
768,  affirming  78  Hun  96,  61  State  325.  reversed  on  other  grounds  155 
Rep.  835,  30  N.  Y.  8.  144  N.  Y.  466,  50  N.  E.  287. 
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absolute  right  to  refrain  from  making  a  sale  and  thus  render  his 
promise  illusory.*  Thus  where  in  addition  to  a  certain  down  pay- 
ment a  buyer  of  stock  agreed  to  pay  to  the  seller  "  one-half  of 
whatever  price  the  same  is  sold  for,  when  sold  over  and  above  that- 
sum,"  this  was  held  to  import  an  obligation  on  the  buyer's  part 
to  sell  the  stock  which  the  seller  under  the  proper  circumstances 
could  enforce.^  In  case  of  a  contract  whereby  a  manufacturer 
appoints  another  its  exclusive  agent  for  the  sale  of  its  products  an 
obligation  on  the  part  of  the  agent  to  use  reasonable  efforts  and 
means  to  sell  is  implied.^  And  where  a  person  was  employed  to 
act  as  the  representative  of  a  foreign  manufacturer  in  the  sale 
of  the  letter's  goods  on  a  commission  basis,  a  duty  on  the  part 
of  the  latter  to  furnish  reasonable  samples  and  price  list  was 
implied.'  It  would  seem  that  under  a  contract  for  a  stated  period 
by  which  one  party  agrees  to  employ  an  artist  and  reserves  his 
services  in  drawing  advertisements  of  a  particular  class,  and  it  is 
also  stipulated  that  the  artist  shall  not  make  drawings  of  this  class 
for  other  persons,  there  is  an  implied  obligation  to  give  orders  for 
the  contemplated  drawings,  especially  where  it  is  further  stated 
that  it  is  expected  that  the  party  for  whom  the  drawings  are  to 
be  made  will  require  the  same  number  of  drawings  as  during  the 
preceding  year.*  The  question  has  arisen  in  quite  a  few  cases 
involving  contracts  between  a  manufacturer  or  merchant  and  a 
third  person,  whether  an  obligation  is  to  be  implied  on  the  part 
of  the  former  to  continue  his  business  without  a  voluntary  and 

4.  Jones  v.  Kent,   (1880)   80  N.  Y.  refused  a  bona  fide  offer  for  the  land 

585,  8   Abb.   N.  Cas.   300;    Simon   v.  which    if    accepted    would    have    en- 

Etgen,   (1915)   213  N.  Y.  589,  107  N.  titled    his   vendor    to   the   additional 

E.  1066,  affirming  156  App.  Div.  920  payment. 

mem.,   141   N.   Y.   S.    1146,   on   prior  5.  Jones  v.  Kent,   (1880)   80  N.  Y. 

appeal  152  App.  Div.  399,  137  N.  Y.  S.  585,    8    Abb.    N.    Cas.    300,   reversing 

369;    Beaty   v.    Bacon,    (Sup.    1919)  45  Super.  Ct.  66. 

187  App.  Div.  447,  176  N.  Y.  S.  136.  6.  Paige  v.   Faure,    (1920)    229  N. 

But  see  Murray  v.   Baker,    (Sup.  G.  Y.  114,  127  N.  E.  898,  reversing  186 

T.   1875)    6  Hun  265.  App.    Div.    940   mem.,    172  N.    Y.   S. 

In  Lorillard  v.   Silver,    (1867)    36  910;  Phoenix  Hermetic  Co.  v.  Filtrine 

N.   Y.   578,    3   Trans.   App.    143,    re-  Mfg.  Co.,   (Sup.  1914)    164  App.  Div. 

versing  35   Barb.   132,  where  a  pur-  424,  150  N.  Y.  S.  193. 

chaser  of  land  agreed  to  pay  a  certain  7.  Jacquin  v.  Boutard,   ( Sup.  Q.  T. 

additional  amount  to  the  vendor   in  1895)   89  Hun  437,  70  State  Rep.  147, 

case  he  (the  purchaser)   should  resell  35  N.  Y.  S.  496,  affirmed  on  opinion 

the  land  and  realize  over  a  certain  below  157  N.  Y.  686,  51  N.  E.  1091. 

amount,   it  was   held   that   the   pur-  8.  Carlton   Illustrations   v.   Ameri- 

chaser  did  not  become  liable  to  pay  can  Locomotive  Co.,   (Sup.  1915)   168 

euch  amount  merely  because  he  had  App.  Div.  289,  153  N.  Y.  S.  1018. 
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intentional  discontinuance,  and  in  several  cases  an  obligation  on 
his  part  to  do  so  has  been  implied  when  consonant  with  the  appar- 
ent intent  of  the  parties.'  This  has  been  held  true  where  a  brew- 
ing company  entered  into  an  agreement  to  sell  all  the  wet  grains 
produced  by  it  for  a  certain  period  or  until  a  certain  number  of 
barrels  of  beer  had  been  brewed,  the  contract  requiring  largs 
expenditures  by  the  buyer  to  install  a  drying  plant  in  the  brewery 
which  was  to  become  the  property  of  the  company  after  the  ter- 
mination of  the  contract,  the  advance  of  money  to  the  company 
which  was  to  be  repaid  by  credits  on  the  price  of  the  wet  grains 
delivered,  and  other  stipulations  on  the  part  of  the  brewery  com- 
pany showing  the  intention  of  the  parties  that  the  brewery  should 
be  run  until  the  contract  period  had  expired.^"  Also  where  a 
manufacturer  employed  a  person  to  sell  on  commission  for  a  stated 
period  the  product  of  a  factory,  it  was  held  under  the  circum- 
stances that  while  there  was  no  implied  obligation  on  the  part  of 
the  manufacturer  to  produce  any  specific  quantity  of  his  product, 
there  was  an  implied  obligation  on  his  part  to  continue  the  manu- 
facture in  good  faith,  which  was  broken  by  his  voluntarily  selling 
out."  And  where  an  agreement  for  the  rental  of  space  and  facili- 
ties in  a  store  conducted  by  the  defendant  contemplated  that  the 
business  carried  on  by  the  plaintiflE  in  such  space  should  constitute 
a  department  of  the  store  as  carried  on  by  the  defendant,  an  agree- 
ment by  the  defendant  to  continue  business  should,  it  would  seem, 
be  implied,  to  a  qualified  extent  at  least,  and  thus  preclude  him 
from  abandoning  his  business  and  so  changing  the  internal  arrange- 
ment of  the  store  as  to  render  it  unfit  for  the  plaintiff's  business.^^ 
So  where  a  manufacturer,  on  a  sale  of  a  large  amount  of  his 
products  with  a  right  on  the  part  of  the  buyer  to  order  further 
goods  to  the  extent  of  his  requirements,  agreed  not  to  sell  or  manu- 
facture for  a  certain  period  any  of  the  goods  for  third  persons,  it 
has  been  held  that  the  law  would  imply  a  promise  on  his  part  not 
to  facilitate  the  making  of  such  goods  by  a  third  person  by  the 
transfer  of  his  means  of  manufacture  to  such  third  person,  thereby 

9.  Wigand  v.  Bachmann-Eeclitel  H.  Horton  v.  Hall,  etc.,  Mfg.  Co., 
Brewing  Co.,  (1918)  222  N.  Y.  272,  (Sup.  1904)  94  App.  Div.  404,  88  N. 
118  N.  E.  618;   Horton  v.  Hall,  etc.,       Y.  S.  73. 

Mfg.  Co.,    (Sup.   1904)    94  App.  Div.  12.  Dickinson  v.  Hart,   (1894)    142 

404,  88  N.  Y.  S.  73.  N.  Y.  183,  58  State  Rep.  645,  36  N.  E. 

10.  Wigand  v.  Bachmann-Bechtel  801,  affirming  50  State  Rep.  504,  21 
Brewing  Co.,  (1918)  222  N.  Y.  272,  N.  Y.  S.  307.  But  see  Kahn  v. 
118  N.  E.  618,  modifying  as  to  this  Mahlen  Co.,  (Sup.  1915)  168  App. 
169  App.  Div.  285,  154  N.  Y.  S.  840.  Div.  851,  154  N.  Y.  S.  478.  ' 
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disabling  the  manufacturer  from  filling  further  orders  which  the 
buyer  might  give."  On  the  other  hand,  an  agreement  of  this 
character  is  not  to  be  implied  where  the  agreement  as  a  whole 
shows  that  it  was  the  intention  of  the  parties  that  it  should  be 
binding  on  the  manufacturer  only  so  long  as  he  in  fact  continued 
his  business."  And  an  agreement  by  a  lumber  mill  owner  to  sell 
all  the  lumber  he  "  may  saw  "  at  the  mill  during  the  ensuing 
winter  was  held  not  to  impose  by  implication  any  obligation  on  the 
mill  owner  to  operate  the  mill.^^  If  the  obligation  of  one  party  to 
perform  presupposes  the  doing  of  some  act  on  the  part  of  the  other 
party  prior  thereto,  an  agreement  by  the  other  party  to  perform 
such  act  is  implied.^*  Thus  where  one  party  agrees  to  erect  the 
superstructure  of  a  building  or  the  like  on  a  foundation  to  be 
thereafter  built,  notice  to  be  given  by  the  other  party  when  the 
foundation  is  ready  for  the  superstructure,  an  obligation  on  the 
part  of  such  other  party  to  build  the  foundation  is  implied."  And 
where  there  was  a  failure  to  have  the  foundation  ready  so  as  to 
enable  the  contractor  properly  to  proceed  with  the  erection  of  the 
superstructure,  he  has  been  permitted  to  recover  damages  which 
he  has  suffered  from  the  consequent  delay  in  his  work.^^  Where 
a  city  ordinance  requires  as  a  condition  to  the  erection  or  repair 
of  buildings  that  a  permit  from  the  municipal  authorities  be  pro- 
cured by  the  owner,  the  law  implies,  in  case  of  a  contract  for  work, 


13.  C.  M.  Cecil  Co.  v.  C.  D.  Wood  contractor  agreed  to  sink  the  spiles 
Electric  Co.,  (Sup.  App.  T.  1918)  103  for  a  pier  and  to  do  other  work  in 
Misc.  687,  170  N.  Y.  S.  962.  its  erection  within  a  certain  time  pro- 

14.  Jugla  V.  Trouttet,  (1890)  120  vided  the  flooring  of  the  pier  was  laid 
N.  Y.  21,  30  State  Rep.  182,  23  N.  E.  in  time  to  enable  him  to  proceed 
1066,  4  Silv.  App.  383.  with  his  work  with  proper  expedition, 

15.  Wemple  v.  Stewart,  (Sup.  G.  T.  and  it  appeared  that  at  the  time 
1850)   22  Barb.  154.  the    contract    was    entered    into    the 

16.  See  the  preceding  section.  contractor    knew    that    the    flooring 

17.  Mansfield  v.  New  York  Cent.,  was  to  be  laid  by  a  third  person,  it 
etc.,  R.  Co.,  (1886)  102  N.  Y.  205,  was  held  that  no  obligation  to  have 
1  State  Rep.  390,  6  N.  E.  386.  See  the  flooring  laid  in  proper  time  to 
also  Lawson  v.  Hogan,  (1883)  93  enable  the  contractor  to  proceed  with 
N.  Y.  39,  43.  his  work  could  be  implied  on  the  part 

18.  Mansfield  v.  New  York  Cent.,  of  the  other  party,  arid  therefore  that 
etc.,  R.  Co.,  (1886)  102  N.  Y.  205,  the  contractor  could  not  recover  dam- 
1  State  Rep.  390,  6  N.  E.  386.  ages  due  to  his  being  delayed  in  his 

In    Case    v.    Phoenix    Bridge    Co.,  work;  that  the  only  eflfeet  of  a  delay 

(1802)    134  N.  Y.  78,  45  State  Rep.  in  laying  the  flooring  would  be  to  ex- 

603,  31  N.  E.  254,  reversing  58  Super.  cuse  the  contractor  for  a  delay  in  his 

Ct.   435,   19   Civ.   Pro.  373,  34   State  work. 
Rep.  581,  11  N.  Y.  8.  724,  where  a 
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an  obligation  on  the  part  of  the  owner  to  procure  such  permit  so 
as  to  enable  the  contractor  to  perform  the  work.^'  And  where  a 
person  is  employed  to  negotiate  a  particular  contract  there  is  an 
implied  obligation  on  the  part  of  his  principal  not  to  do  anything 
to  prevent  the  agent's  successful  consummation  of  the  matter.^* 
It  has  been  held  that  while  the  lease  of  the  barroom  or  saloon  on 
a  boat  for  the  "  season  of  navigation,"  with  the  intention  that 
the  room  is  to  be  used  for  the  sale  of  fruits,  liquors,  etc.,  does  not 
imply  an  obligation  on  the  lessor's  part  to  operate  the  boat  during 
the  entire  season,  it  does  confer  on  the  lessee  the  right  to  the  pos- 
session and  use  of  the  room  during  the  season,  though  the  boat  is 
laid  up.^^  Where  a  contract  with  an  author  for  the  writing  of  a 
play  provided  for  the  advance  payment  of  a  certain  sum  and  royal- 
ties for  ' '  each  playing  week  "  f or  a  specified  period,  after  a  deduc- 
tion of  a  certain  amount  each  playing  week  to  cover  the  advance 
payment,  it  was  held  that  there  was  no  implied  obligation  to  pro- 
duce the  play,  and  consequently  that  there  was  no  liability  for 
the  further  royalties  unless  the  play  was  produced.^^  Where  a 
contract  for  the  exploitation  of  patents  gave  to  one  party  a  license 
to  use  the  patents  on  the  payment  of  a  certain  percentage  of  the 
profits  derived,  and  authorized  the  owner  of  the  patents  to  termi- 
nate the  agreement  if  such  profits  did  not  amount  to  a  specified 
sum,  and  further  provided  that  in  case  of  the  termination  of  the 
agreement  the  licensee  on  account  of  his  expenditures  "  shall  have 
a  license  (not  exclusive)  to  use  the  invention  ...  on  the  pay- 
ment "  of  a  certain  yearly  sum, —  it  was  held  this  did  not  obligate 
the  licensee  to  pay  the  stated  sum  irrespective  of  whether  he  used 
the  patents  or  not,  but  merely  conferred  on  him  the  option  to  ufe 
the  patents  and  in  case  of  the  exercise  of  such  option  obligated 
him  to  pay  the  sum  stated.^^  And  where  there  is  a  cash  or  similar 
consideration  for  the  assignment  of  the  exclusive  right  to  use  a 
device  in  a  limited  territory  in  addition  to  royalties  dependent 
on  the  extent  of  the  use  of  the  device,  the  law  will  not  imply  an 
agreement  on  the  part  of  the  licensee  to  make  any  use  of  the  device 
in  order  that  royalties  may  accrue  to  the  owner  of  the  patents.^* 

19.  Weeks  v.  Trinity  Chiirch,  (Sup.  22.  Kennedy  v.  Rolfe,    (Sup.  1916) 
1900)   56  App.  Div.  195,  67  N.  Y.  S.  174  App.  Div.  10,  160  N.  Y.  S.  93. 
670.  23.  Johnson  v.  Union  Switch,  etc., 

20.  Cams  v.  Bassick,    (Sup.   1919)  Co.,   (Super.  Ct.  1890)   58  Super.  Ct. 
187  App.  Div.  280,  175  N.  Y.  S.  670.  59,   ,30   State   Rep,    806,   9   N.   Y.    S. 

21.  McCleary  v.  Edwards,  (Sup.  G.  655. 

T.  1858)   27  Barb.  239.  24.  Newell  v.  Wheeler,    (1867)    36 
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An  acknowledgment  of  an  indebtedness  to  a  pierson  imports  a 
promise  by  the  party  making  the  acknowledgment  to. pay  the  debt,^° 
and  this  is  held  true  where  in  a  written  instrument  three  persons 
acknowledge  their  indebtedness  to  another,  and  thereafter  two  of 
the  parties  expressly  agree  to  pay  such  indebtedness,  and  the  third 
person  has  been  held  liable  on  his  mere  acknowledgment  of  such 
indebtedness.^' 

§  823.  Implication  of  Covenants. —  The  rule  that  stipula- 
tions or  agreements  may  be  implied  is  not  restricted  to  simple  con- 
tracts, but  extends  to  contracts  under  seal,  and  the  courts  have  not 
hesitated  to  imply  covenants  in  sealed  instruments  though  no 
express  words  of  covenant  were  employed.^^  "  There  is  no  par- 
ticular formula  of  words,"  says  Allen,  J.,  "  or  technical  phrase- 
ology, necessary  to  the  creation  of  an  express  obligation  to  do,  or 
forbear  to  do,  a  particular  thing  or  perform  a  specified  act.  If 
from  the  text  of  an  agreement,  and  the  language  of  the  parties 
either  in  the  body  of  the  instrument  or  in  the  recital  or  references, 
there  is  manifested  a  clear  intention  that  the  parties  shall  do  cer- 
tain acts,  courts  will  infer  a  covenant  in  the  ease  of  a  sealed  instru- 
ment .  .  .  for  nonperformance  of  which  an  action  of  covenant  .  .  . 
will  lie. ' '  ^'  For  example,  in  a  leading  case  it  appeared  that  the 
plaintiffs  agreed  to  give  the  defendants  the  exclusive  license  to 
manufacture,  in  certain  states,  a  patented  steel  and  iron  rail,  the 
patent  of  which  was  owned  by  the  plaintiffs,  on  certain  specified 
terms  and  conditions  which  related  to  the  royalty  to  be  paid,  etc. 
The  defendants  were  to  proceed  at  once  to  make  the  rail,  as  long 
as  it  held  good  as  a  practical  and  reliable  rail  for  use,  and  it  was 
to  be  made  of  good  material  and  in  a  workmanlike  manner.  It  was 
held  that  these  conditions  manifested  a  clear  intention  that  the 
defendants  rested  under  an  implied  covenant  to  manufacture  in 
accordance  with  the  conditions.^'  Again,  in  another  case  the  plain- 
tiff entered  into  a  contract  with  the  defendant  for  the  construc- 
tion by  the  former  of  the  superstructure  of  an  elevator  for  the 


N.  Y.  244,  2  Trans.  App.  160,  affirm-  England  Iron  Co.  v.   Gilbert  El.   R. 

ing   27    Super.   Ct.    109,   2   Abb.    Pr.  Co.,    (1883)   91  N.  Y.  153;  Mansfield 

N-  S.  134.  V.   New   York    Cent.   R.    Co.,    (1886) 

25.  Elder  v.  Rouse,  (Sup.  1836)   15  102  N.  Y.  205,   1   State  Rep.   390,  6 
Wend.  218.  N.  E.  386. 

26.  Hunt  V.  Patten,  (Sup.  1898)  33  28.  Booth  v.  Cleveland  Rolling  Mill 
App.  Div.  613,  53  N.  Y.  S.  1042.  Co.,   (1878)  74  N.  Y.  15,  21. 

27.  Booth  V.  Cleveland  Rolling  Mill  29.  Booth  v.  Cleveland  Rolling  Mill 
Co.,     (1878)     74    N.      Y.    15;    New  Co.,  (1878)  74  N.  Y.  15. 
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latter.  The  plaintiff  agreed  to  commence  the  work  within  fivia 
days  after  notice  from  the  defendant's  engineer  that  the  founda- 
tion, etc.,  were  ready,  and  to  complete  the  elevator  within  five 
months  thereafter,  and  he  was  to  receive  a  certain  bonus  for  each 
day  less  than  the  specified  time  for  construction  and  to  pay  & 
certain  sum  as  liquidation  damages  for  each  day  over  such  time. 
It  was  held  that  a  covenant  would  be  implied  on  the  part  of  the 
defendant  to  have  the  foundation,  etc.,  ready  at  the  time  notice 
was  given  the  plaintiff  to  proceed  with  the  work,  so  as  to  enable 
the  plaintiff  to  prosecute  his  work  to  the  utmost  advantage  and 
economy.'"  On  the  other  hand,  it  is  the  settled  law  that  in  order 
to  imply  a  covenant  in  a  contract  under  seal,  a  manifest  and  clear 
intention  must  appear  in  the  contract  that  one  of  the  parties  shall 
do  the  act  in  regard  to  which  the  covenant  is  to  be  implied."  And 
any  covenant  sought  to  be  raised  by  implication  must  be  of  such  a 
character  as  the  court  will  assume  would  have  been  made  by  the 
parties  if  their  attention  had  been  called  to  the  subject,  and  their 
conduct  inspired  by  principles  of  justice.'^  Therefore,  in  case  of 
a  trust  deed  to  secure  railway  bonds,  which  provided  for  the  turn- 
ing over  of  the  bonds  or  their  proceeds  to  the  railway  company 
on  certain  conditions,  it  was  held  that  though  the  trustee  might 
incur  a  liability  to  the  bondholders  for  his  negligence  in  the  per- 
formance of  his  duties  in  turning  over  to  the  company  the  bonds 
or  their  proceeds  without  the  specified  conditions  being  complied 
with,  a  covenant  on  the  trustee's  part  not  to  turn  over  the  bonds 
or  their  proceeds  unless  the  conditions  were  complied  with  would 
not  be  implied.'^  In  another  case  it  appeared  that  the  plaintitf, 
being  the  owner  of  a  patent  for  a  process  for  treating  tobacco, 
by  an  instrument  under  seal  executed  by  the  parties  granted  to 
defendant  K.  the  exclusive  right  to  use  and  to  grant  to  others  the 
right  to  use  the  process  during  the  continuation  of  the  patent  in 
the  manufacture  of  cigarettes.  The  defendant  agreed  to  pay  a 
specified  royalty  for  each  pound  of  tobacco  treated.  The  contract 
provided  that  if  the  defendant  and  his  sublicensees  failed  to  use 

30.  Mansfield  v.  New  York  Cent.,  32.  Dermot  v.  State,  (1885)  99  N. 
etc.,  R.   Co.,    (1886)    102   N.   Y.   205,       Y.  101,  109,  1  N.  E.  242. 

6  N.  E.  386.  33.  Rhinelander  v.  Farmers'  Loan, 

31.  Hornbostel  v.  Kinney,  (I8881  etc.,  Co.,  (1902)  172  N.  Y.  519,  65 
110  N.  Y.  94,  16  State  Rep.  824,  17  N.  E.  499,  affirming  58  App.  Div.  473 
N.  E.  666;  Rhinelander  v.  Farmers'  (sub  nom.  Fleisher  v.  Farmers'  Loan, 
Loan,  etc.,  Co.,  (1902)  172  N.  Y.  519,  etc.,  Co.),  69  N.  Y.  S.  437. 

531,  65  N.  E.  499. 
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said  process  in  the  treatment  of  at  least  250,000  pounds  of  tobacco 
per  annum  then  ' '  said  exclusive  license  shall  cease,  determine  and 
be  forfeited,"  but  that  in  such  event  the  defendant  should  "  have 
the  license,  though  not  exclusive."  It  was  held  that  a  covenant 
could  not  be  implied  on  the  part  of  the  defendant  to  treat  at  least 
the  number  of  pounds  specified  each  year  and  to  pay  the  stipulated 
royalty  thereon,  but  that  he  was  simply  obligated  to  pay  the  roy- 
alty on  the  quantity  treated,  and  if  it  fell  short  of  the  specified 
quantity  the  exclusive  character  of  the  license  ceased.'*  The  law, 
it  has  been  said,  will  never  imply  a  covenant  in  favor  of  a  stranger 
to  a  deed.'^ 

§  824.  Implied  Conditions  Abrogating  Contract. —  It  is 

now  settled  that  when  performance  depends  on  the  continued 
existence  of  a  given  person  or  thing  and  such  continued  existence 
is  assumed  as  the  basis  of  the  agreement,  an  implied  condition 
that  such  existence  shall  continue  is  to  be  read  into  the  contract, 
and  the  death  of  the  person  or  the  destruction  of  the  thing  puts  an 
end  to  it.'^  Also  where  the  performance  of  a  contract  depends 
on  the  happening  of  an  event  over  which  neither  party  has  control, 
an  implied  condition  will  be  read  into  the  contract  that  it  shall  be 
abrogated  on  the  nonhappening  of  such  event.*'  Thus  executory 
contracts  for  personal  services  or  for  the  sale  of  specific  chattels 
are  held  to  fall  within  this  principle,  and  are  terminated  by  the 
death  of  the  person  by  whom  the  services  are  to  be  rendered  or  by 
the  accidental  destruction  of  the  chattel  before  the  time  for  deliv- 
ery.'* And  it  has  likewise  been  held  that  a  contract  guaranteeing 
the  payment  of  certain  dividends  by  a  corporation  is  subject 'to 
the  implied  condition  that  the  corporation  continue  to  exist  and  is 
abrogated  as  to  subsequent  dividends  by  the  dissolution  of  the 
corporation  at  the  suit  of  the  state.''  And  where  an  insurance 
company  was  restrained  by  an  order  of  court  from  further  prose- 
cuting its  business  and  a  receiver  was  appointed,  it  was  held  that 

34.  Hornbostel  v.   Kinney,    (1888)        (Sup.   App.   T.    1915)    90   Misc.   370, 
110  N.  Y.  94,  16  State  Rep.  824,  17       153  N.  Y.  S.  364. 

N.    E.    666,   distinguisliing   Booth   v.  38.  Dexter  v.  Norton,  (1871)  47  N. 

Cleveland  Rolling  Mill  Co.,  74  N.  Y.  Y.  62;   People  v.  Globe  Mut.  L.  Ins. 

15,    set    out    supra.  Co.,  (1883)  91  N.  Y.  174,  64  How.  Pr. 

35.  Craig  v.  Wells,    (1854)    11  N.  485;   Lorillard  v.  Clyde,    (1894)    142 
Y.   315,   323.  N.  Y.   456,   462,   59   State   Rep.   781, 

36.  Lorillard  v.  Clyde,    (1894)    142  37  N.  E.  489. 

N    Y.   456,   462,   59   State   Rep.   781,  39.  Lorillard  v.  Clyde,    (1894)    142 

37  N.  E.  489.  N.  Y.  456,  59  State  Rep.  781,  37  N. 

37.  Marks  Realty  Co.  v.  Churchills,       B.  489. 
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a  contract  entered  into  by  it  with  a  general  agent  for  his  services 
was  thereby  annulled  and  that  the  agent  had  no  cause  of  action 
for  nonperformance  by  the  company."  Also  a  contract  to  pay  for 
an  advertisement  in  the  program  of  the  International  yacht  races 
of  1914  was  held  to  be  abrogated  by  the  calling  off  of  the  races." 
And  in  a  leading  case  in  England,  where  the  defendant  agreed 
to  hire  a  flat  for  the  two  days  on  which  it  was  announced  that  a 
coronation  procession  would  take  place  and  pass  along  the  street 
on  which  the  flat  faced,  though  no  mention  of  such  fact  was  made 
in  the  contract,  it  was  held  that  the  liability  of  the  defendant  was 
under  the  circumstances  subject  to  the  implied  condition  that  the 
procession  should  take  place  and  that  therefore  he  could  not  be 
held  liable  for  the  agreed  rent  if  the  procession  was  abandoned." 
So  if  a  contract  is  made  for  the  performance  in  the  future  of  an 
act  which  may  at  that  time  lawfully  be  done,  there  is  an  implied 
condition  that  the  doing  of  the  act  shall  not  thereafter  be  pro- 
hibited by  law,  and  its  prohibition  by  law  prior  to  the  time  of  per- 
formance excuses  performance.^^  These  cases  are  not  exceptions 
to  the  rule  that  contracts  voluntarily  made  are  to  be  performed, 
but  the  courts  in  accordance  with  the  manifest  intention  construe 
the  contract  as  subject  to  the  implied  condition  and  on  its  happen- 
ing further  performance  is  excused."''  An  implied  condition  will 
not  be  read  into  a  contract  that  the  mere  happening  of  an  event,  not 
brought  about  by  the  action  of  either  party  and  not  provided  for 
by  the  contract,  which  renders  the  further  enforcement  of  the 
contract  more  burdensome  to  one  or  the  other  party,  shall  operate 
to  abrogate  or  terminate  it.^^    And  this  is  true  though  the  addi- 

40.  People  v.  Globe  Mut.  L.  Ins.  Misc.  601,  126  N.  Y.  S.  135.  See 
Co.,  (1883)  91  N.  Y.  174,  64  How.  also  Kerley  v.  Mayer,  (Com.  PI.  G. 
Pr.  485.  T.  1895)    10  Misc.  718,  64  State  Rep. 

41.  Marks  Realty  Co.  v.  Churchills,  640,  31  N.  Y.  S.  818,  affirmed  153 
(Sup.   App.   T.    1915)    90   Misc.   370,       N.  Y.  636,  49  N.  E.  1099. 

153   N.   Y.   S.   264.     See   also   Alfred  44.  Lorillard  v.  Clyde,   (1894)    142 

Marks    Realty    Co.    v.    Quilliam    Co.  N.  Y.  456,  462,  59  State  Rep.  781,  37 

and  Alfred  Marks  Realty  Co.  v.  Ree-  N.  E.  489. 

tor,    N.    Y.    L.    J.,   March    27,    1915,  As  to  excuses  for  the  nonperform- 

2471  ance  of  contracts  generally,  see  infra, 

42.  Krell  v.  Henry,  [1903]  2  K.  B.  section  965  et  seq. 

740.  45.   Baker   v.   Johnson,    (1870)    42 

43.  Jones  v.  Judd,  (1850)  4  N.  Y.  N.  Y.  126,  131;  Abbaye  v.  United 
411-  Brick  Presb.  Church  v.  New  States  Motor  Cab  Co.,  (Sup.  App.  T. 
York,  (Sup.  1826)  5  Cow.  538;  Adler  1911)  71  Misc.  454,  128  N.  Y.  S.  697. 
V.   Miles,    (Sup.    App.   T.    1910)    69 
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tional  burden  is  impoced  by  a  subsequent  statute.^  So  where  at 
the  time  of  a  contract  to  pay  a  restaurant  proprietor  a  monthly 
rental  for  a  definite  period  for  the  privilege  of  establishing  a  pri- 
vate hack  stand  in  front  of  his  restaurant  the  proprietor  had  an 
"  all  night  "  license  which  rendered  the  stand  more  valuable  than 
an  ordinary  stand,  it  was  held  that  an  implied  condition  for  the 
termination  of  the  contract  in  case  the  "  all  night  "  license  was 
discontinued  by  the  municipal  authorities  would  not  be  read  into 
the  contract." 

§  825.  Reasonable  Construction;  Hard  and  Unreasonable  Con- 
tracts.—  All  contracts  are  to  receive  a  fair  and  reasonable  con- 
struction,^^ always  having  in  view  the  purpose  and  object  of  the 
parties."  Persons  are,  however,  permitted  to  contract  on  what- 
ever terms  they  may  see  fit,  and  the  terms  adopted,  if  clear  and 
explicit,  must  be  given  effect  though  unreasonable.""  "  It  is  not 
the  province  of  the  court  to  intervene  to  save  a  party  from  the 
result  of  improvident  contracts  or  the  serious  consequences  which 
may  follow  from  their  breach. ' '  ^^  And  as  said  by  Hiscock,  J. : 
"  If  the  parties  to  a  contract  adopt  a  provision  which  contravenes 
no  principle  of  public  policy  and  contains  no  element  of  ambiguity, 
the  courts  have  no  right  to  relieve  one  of  them  from  disadvanta- 
geous terms  which  he  has  actually  made,  by  a  process  of  interpreta- 
tion. ' '  ^^    Still  the  courts  lean  against  giving  to  a  contract  a  con- 


46.  Baker  v.  Johnson,  (1870)  42  N.  50.  Eosentlial  v.  American  Bonding 
y.  126,  131.  Co.,   (1912)  207  N.  Y.  162,  100  N.  E. 

47.  Abbaye  v.  United  States  Motor  716,  reversing  143  App.  Div.  362,  128 
Cab  Co.,  (Sup.  App.  T.  1911)  71  N.  Y.  S.  553,  whicb  affirmed  124  N. 
Misc.  454,  128  N.  Y.  S.  697.  Y.  S.  905    (contract  of  burglary  in- 

48.  Colt  V.  Phoenix  F.  Ins.  Co.,  suranee  requiring  that  the  entry 
(1874)  54  N.  Y.  595,  597;  Genet  v.  leave  "visible  marlcs  upon  the  prem- 
Delaware,  etc..  Canal  Co.,  (1900)  163  ises  "  of  the  force  used  in  making 
N.  Y.  173,  179,  57  N.  E.  297;  People  the  entry  or  exit);  Rapid  Safety  F. 
V.  Walsh,  (1914)  211  N.  Y.  90,  99,  Extinguisher  Co.  v.  Hay-Budden  Mfg. 
105  N.  E.  136;  Sooysmith  v.  Venner,  Co.,  (Sup.  App.  T.  1902)  37  Misc. 
(Sup.  1896)  7  App.  Div.  242,  74  556,  75  N.  Y.  S.  1008,  affirmed  on 
State  Rep.  648,  40  N.  Y.  S.  38 ;  Ellis  opinion  below  77  App.  Div.  643,  79 
v.  Cole,  (Sup.  1903)  86  App.  Div.  N.  Y.  S.  1145;  Cohen  v.  Walwortli, 
233,  83  N.  Y.  S.  641;  Hilleary  v  (City  Ct.  Tr.  T.  1916)  95  Misc.  479, 
Skookum     Root     Hair     Grower     Co.,  158  N.  Y.  S.  1081. 

(Com.  PI.   G.  T.   1893)   4  Misc.   127,  51.   Little   v.    Banks,    (Sup.   G.  T. 

131,  53   State  Rep.  206,  23  N.  Y.  S.  1894)  77  Hun  511,  515,  60  State  Rep. 

1016;  Roth  V.  Haviland,   (County  Ct.  658,  29  N.  Y.  S.  87. 

1897)  19  Misc.  317,  44  N.  Y.  S.  474.  52.  Rosenthal  v.  American  Bonding 

49.  People  v.  Walsh,  (1914)  211  Co.,  (1912)  207  N.  Y.  162,  168,  100 
N.  Y.  90,  99,  105  N.  E.  136.  N.  E.  716. 
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struetion.  rendering  it  unreasonable  or  imposing  undue  burdens  or 
hardship  on  a  party .'^  It  is  said  that  no  "  unnatural  and  unrea- 
sonable intention  should  be  ascribed  to  the  parties  unless  expressed 
in  language  too  plain  to  admit  of  misconstruction. ' '  ^*  And  says 
Martin,  J.:  "  It  is  a  well-established  canon  of  interpretation  that 
in  seeking  for  the  intent  of  parties  the  fact  that  a  construction 
contended  for  would  make  the  contract  unreasonable  and  place 
one  of  the  parties  at  the  mercy  of  the  other  may  be  properly  taken 
into  construction."  °°  And  an  interpretation  which  will  have  this 
effect  must  give  way  to  one  which  is  equitable  to  both  parties.^* 
This  is  now  accepted  as  a  well-established  canon  of  interpretation 
and  has  frequently  been  acted  on  by  the  courts."  Thus  where  the 
state  entered  into  a  contract  for  the  publication  of  the  reports  of 
the  Court  of  Appeals,  under  which  the  publisher  was  given  the 
right  to  publish  the  reports  for  a  period  of  three  years,  and  was 
required,  under  a  severe  penalty,  to  keep  on  hand  and  sell  the 
volumes  of  such  reports  to  persons  who  desired  to  buy  the  same, 
it  was  held  that  the  publisher  was  not  required  to  keep  on  hand 
such  reports  for  an  indefinite  period  beyond  the  three  years.  "  The 
fair  interpretation  of  this  contract  required  the  defendant  to  print, 


53.  Kennedy  v.  Rolfe,  (Sup.  1916) 
174  App.  Div.  10,  160  N.  Y.  S.  93; 
Little  V.  Banlcs,  (Sup.  G.  T.  1894) 
77  Hun  511,  515,  60  State  Rep.  658, 

29  N.  Y.  S.  87,  affirmed  151  N.  Y. 
669  mem.,  46  N.  E.  1149. 

54.  Genet  v.  Delaware,  etc.,  Canal 
Co.,  (IGOO)  163  N.  Y.  173,  180,  57 
N.  E.  297. 

55.  Schoellkopf  v.  Coatsworth 
(1901)  166  N.  Y.  77,  84,  59  N.  E. 
710. 

56.  Hilleary  v.  Skookum  Root  Hair 
Grower  Co.,  (Com.  PI.  G.  T.  1893) 
4  Misc.  127,  131,  53  State  Rep.  200, 
23  N.  Y.   S.   1016. 

57.  Russell  v.  Allerton,  (1888)  108 
N.  Y.  288,  13  State  Rep.  629,  15  N. 
E.  391,  reversing  31  Hun  307;  Jugla 
V.  Trouttet,   (1890)   120  N.  Y.  21,  28, 

30  State  Rep.  182,  23  N.  E.  1066,  4 
Silv.  App.  383;  Wright  v.  Reusens, 
(1892)  133  N.  Y.  298,  305,  45  State 
Rep.  183,  31  N.  E  215;  RobeHson  v. 
Ongley  Electric  Co.,  (1895)  146  N. 
Y.  20.  24,  65  State  Rep.  757,  40  N.  E. 
390;     Gillet    v.    Bank    of    America, 

15 


(Sup.  1899)  160  N.  Y.  549,  557,  95 
N.  E.  202 ;  Heyn  v.  New  York  L.  Ins. 
Co.,  (1908)  192  N.  Y.  1,  7,  84  N.  E. 
725,  reversing  118  App.  Div.  194,  103 
N.  Y.  S.  20;  Sanford  v.  Brown  Bros. 
Co.,  (1913)  208  N.  Y.  90,  101  N.  E. 
797,  anirming  146  App.  Div.  916 
mem.,  131  N.  Y.  S.  1142;  Simon  v. 
Etgen,  (1915)  213  N.  Y.  589,  595, 
107  N.  E.  1066,  affirming  156  App. 
Div.  920,  141  N.  Y.  S.  1146;  Fleiscii- 
man  v.  Furgueson,  (1918)  223  N.  Y. 
235,  241,  119  N.  E.  400;  Hilleary  v. 
Skookum  Root  Hair  Grower  Co., 
(Com.  PI.  G.  T.  1893)  4  Misc.  127, 
131,  53  State  Rep.  206,  23  N.  Y.  S. 
1016;  Pollock  V.  Pennsylvania  Iron 
Works  Co.,  (Com.  PI.  G.' T.  1890)  13 
Misc.  194,  197,  6S  State  Rep.  215, 
34  N.  Y.  S.  129,  affirming  12  Misc. 
650  mr-m..  33  N.  Y.  S.  1133,  and 
amrme-l  157  N.  Y.  699  mem.,  51  N.  E. 
979;  Clark  v.  De  Wandelaer,  (County 
Ct.  1910)  124  N.  Y.  S.  941,  944.  See 
also  Clark  v.  Woodruff,  (1881)  83 
N.  Y.  518,  affirming  18  Hun  419. 
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bind,  and  keep  on  hand,  for  sale  under  this  contract,  at  his  store, 
such  books  as  the  state  reporter  provided  him  with  the  material 
to  make,  during  the  three  years'  limitation  in  his  contract,  and 
for  such  reasonable  time  as  was  required  to  finish  the  books  in 
process  of  completion  after  the  expiration  of  such  three  years' 
limit  and  dispose  of  them,  or  give  the  public  a  reasonable  time  to 
obtain  them  after  completion  of  such  unfinished  volumes  under  the 
favorable  terms  of  the  contract. ' '  °* 

§  826.  Contracts  Not  Favored  by  Courts. —  Contracts  or  pro- 
visions having  certain  particular  objects  in  view,  though  not  con- 
trary to  or  prohibited  by  public  policy,  are,  due  to  their  supposed 
inequitable  character,  viewed  by  the  courts  in  an  unfavorable  light 
and  are  strongly  construed  against  the  party  seeking  to  take  advan- 
tage thereof.^"  Thus  it  is  well  recognized  that  conditions  provid- 
ing for  disabilities  and  forfeitures  are  to  receive,  when  the  intent 
is  doubtful,  a  strict  construction  against  the  party  for  whose  benefit 
they  are  introduced.^"  And  where  at  the  time  the  contract  in 
question  was  made  the  provisions  contained  in  the  early  Lien  Law 
for  the  protection  of  purchasers  under  conditional  contracts  of 
sale  had  been  transferred  to  the  Personal  Property  Law,  it  was 
held  that,  as  a  waiver  by  such  a  purchaser  of  his  rights  should  be 
strictly  construed  against  the  seller,  a  provision  under  which  the 
purchaser  waives  all  rights  conferred  on  him  by  the  Lien  Law 
should  not  be  extended  so  as  to  constitute  a  waiver  of  the  rights 
conferred  by  the  Personal  Property  Law,  though  the  contract  was 
written  on  a  form  prepared  before  the  provisions  were  transferred 
to '  the  Personal  Property  Law,  and  though,  unless  the  contract 

58.  Little  V.  Banks,  (Sup.  G.  T.  N.  Y.  S.  547,  and  affirmed  169  N.  Y. 
1894)  77  Hun  511,  60  State  Rep.  583  mem.,  62  N.  E.  1097;  McParlin 
658,  29  N.  Y.  S.  87,  affirmed  151  N.  v.  Boynton,  (Sup.  G.  T.  1876)  8  Hun 
Y.  669  mem.,  46  N.  E.  1149.  449,    affirmed   71    N.    Y.    604   mem.; 

59.  Industrial,  etc..  Trust  v.  Tod,  Wehle  v.  United  States  Mut.  Aee. 
(1904)  180  N.  Y.  215,  73  N.  E.  7,  Ass'n,  (Super.  Ct.  G.  T.  1895)  11 
reversing  93  App.  Div.  283,  87  N.  Y.  Misc.  36,  39,  63  State  Rep.  464,  31 
S.  687;  Saitch  V.  KelIey,.(Sup.  1913)  N.  Y.  S.  865;  Cree  v.  Bristol.  (Com. 
154  App.  Div.  864,  139  N.  Y.  S.  534.  PI.  G.  T.  1895)    12  Misc.  1,  66  State 

60.  HoflFman  v.  Aetna  F.  Ins.  Co.,  Rep.  518,  33  N.  Y.  S.  19;  Hughes  v. 

(1865)    32  N.   Y.  405,  413;   Lyon  v.  Royal    Indemnity    Co.,     (Munic.    Ct. 

Hersey,    (1886)    103  N.  Y.  264,  270.  1917)    165   N.   Y.   S.   530;    Woodruff 

3  State  Rep.  80,  8  N.  E.  518;  Halpin  v.   Commercial  Mut.  Ins.   Co.,    (Com. 

V.   Insurance  Co.  of  North   America.  PI.     1857)     2    Hilt.     122.     See    also 

(1890)    120  N.  Y.  73,  30  State  Rep.  Strauss  v.   Union  Cent.   L.   Ins.   Co., 

261,  23  N.  E.  989;  McFadden  v.  Bloch,        (1902)    170  N.  Y.  349,  357,  63  N.  E. 
(Sup.  1900)  50  App.  Div.  419,  64  N.       347. 
Y.  8.  101,  affirming  29  Misc.  398,  60 
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should  be  construed  to  refer  to  the  rights  conferred  by  the  Per- 
sonal Property  Law,  the  provision  would  be  meaningless  and  nuga- 
tory.^i  So  restrictions  on  the  right  to  alienate  property  real  or 
personal  are  not  favored  by  the  courts,  and  are  as  a  general  rule 
strictly  construed,^^  ^j.^  j^g  ^^  g^j^j^  restrictions  of  this  character 
cannot  be  imposed  "  except  in  language  clear  and  explicit.  "«^ 
Likewise  contracts  in  restraint  of  trade  and  competition  are  not 
favored  and  are  strictly  construed,"  and  the  same  is  true  as  to  con- 
tracts attempting  to  exempt  one  from  his  common  law  liability  for 
negligence  or  the  like.^"  Thus  while  it  is  competent  at  common  law 
for  a  common  carrier  to  provide  by  contract  for  a  limitation  of 
its  common  law  liability,*^  it  must  be  done  in  clear  and  unambigu- 
ous language,*'  and  the  rule  that  the  language  of  contracts  if 
ambiguous  is  to  be  construed  against  the  party  using  it  ^^  should 
be  rigidly  applied  to  such  contracts.*'  A  similar  rule  is  applied 
as  to  a  provision  in  a  contract  attempting  to  confer  on  one  of  the 
parties  the  power  to  construe  the  contract  and  making  his  construc- 
tion binding  on  the  other  party,  and  in  case  of  such  an  attempt 
the  court  will  read  into  the  contract  the  qualification  or  require- 
ment that  the  party  act  in  good  faith.'"    And  for  the  reason  that 

61.  Saitoh  v.  Kelley,  (Sup.  1913)  (1904)  180  N.  Y.  215,  225,  73  N.  E. 
154  App.  Div.  864,  139  N.  Y.  S.  534.  7,  Vann,  J.,  says :     "  If  one  party  to 

62.  Burden  v.  Burden,  (1899)  159  a  contract  has  the  unrestrained 
N.  Y.  287,  54  N.  E.  17,  affiriaing  8  power  to  say  what  it  means,  the  other 
App.  Div.  160,  40  N.  Y.  S.  499.  has   no   rights   except  by   sufferance. 

63.  Burden  v.  Burden,  (Sup.  1896)  The  parties  to  the  contract  before  us 
8  App.  Div.  160,  168,  40  N.  Y.  S.  499.  were     not     in    that     situation,     and 

64.  See  supra,  section  543  et  seq.,  human  language  is  not  strong  enough 
as  to  contracts  in  restraint  of  trade  to  place  them  in  that  situation.  The 
generally.  defendants     with     all     their     power 

65.  Edsall  v.  Camden,  etc.,  R.,  etc.,  could  not  make  a  new  contract,  or 
Co.,  (1872)  50  N.  Y.  661;  Dechert  subvert  the  agreement  by  construing 
V.  Municipal  Electric  Light  Co.,  a  vital  provision  into  or  out  of  it. 
(Sup.  1896)  9  App.  Div.  573,  577,  ...  No  one  can  be  made,  by  con- 
75  State  Rep.  1081,  41  N.  Y.  S.  692.  tract,  the  final  judge  of  his  own  acts, 

66.  See  supra,  section  537  et  seq.  for  the  law  writes  '  good  faith  '  into 

67.  Edsall  v.  Camden,  etc.,  R.,  etc.,  such  agreements.  No  covenant  of 
Co.,  (1872)   50  N.  Y.  661.  immunity  can  be  drawn  that  will  pro- 

68.  See  supra,  section  818.  tect  a  person  who  acts  in  bad  faith, 

69.  Edsall  v.  Camden,  etc.,  R.,  etc.,  because  such  a  stipulation  is  against 
Co.,   (1872)   50  N.  Y.  661.  public  policy,  and  the  courts  will  not 

70.  Industrial,  etc..  Trust  v.  Tod,  enforce  it.  The  law  requires  the 
(1904)  180  N.  Y.  215,  225,  73  N.  E.  exercise  of  good  faith,  and  no  matter 
7.  See  also  Ransom'  v.  Wheelwright,  how  strong  the  provision  to  shield 
(Sup.  App.  T.  1896)  17  Misc.  141,  froin  liability  may  be,  there  is  no 
144    39  N.  Y.  S.  342.  protection   unless   good   faith   is   ob- 

In  Industrial,   etc.,  Trust  v.   Tod,       served.     The  power  to  construe  and 
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the  law,  having  a  proper  respect  for  the  dead,  as  well  as  a  just 
regard  for  the  sensibilities  of  the  living  and  for  the  due  preserva- 
tion of  the  public  health,  has  jealously  guarded  the  grave  from 
ruthless  invasion,  it  has  been  held  that  a  provision  in  an  accident 
policy  that  any  medical  adviser  of  the  insurer  shall  be  permitted 
to  examine  the  person  or  body  of  the  insured,  in  respect  to  any 
alleged  injury  or  cause  of  death,  whenever  and  as  often  as  he 
desires,  should  not  be  construed  to  entitle  the  insurer  to  exhume 
the  body  after  burial  and  dissect  it  in  order  to  ascertain  if  death 
was  the  result  of  causes  which  would  relieve  it  from  liability." 
While  a  contract  of  guaranty  is  to  be  construed  by  the  same  rules 
that  govern  the  construction  of  other  contracts,'^  sureties  are  to  a 
certain  extent  favored,  and  under  the  law  governing  suretyship 
the  liability  of  a  guarantor  or  surety  is  said  to  be  strictissimi  juris, 
and  is  not  to  be  extended  beyond  the  plain  and  explicit  language 
of  the  contract  and  the  intention  of  the  parties.''  And  an  agree- 
ment by  a  general  agent,  appointed  with  power  to  sell  goods  or  the 
like  on  credit,  to  guarantee  the  collection  of  debts  is  not,  by  impli- 
cation, to  be  read  into  the  contract  of  employment.'*  Even  though 
the  contract  is  one  not  favored  by  the  court,  this  does  not  justify 
the  court  in  refusing  to  construe  it  in  accordance  with  the  intent 
of  the  parties,  where  this  is  clearly  expressed.'^ 

the    engagement    that    the    eonstruu-  for   questioning  the   cause   of   death, 

tion  shall  be  final  mean  that  it  shall  still    the    insured   by    its    failure   to 

be  final   if  the  members  of  the  com-  malce  the  examination  before  burial, 

mittee    act    in    good    faith,    but    not  reasonable  opportunity  to  do  so  hav- 

otherwise.      They     were,     doubtless,  ing  been  given,  lost  any  right  it  may 

protected  from  the  outcome  of  errors  have   otherwise   had   to   exhume   and 

of    judgment    and    honest    mistakes,  dissect  the  body. 

but     good     faith     is     the     standard,  72.  Union  Bank  v.  Coster,    {1850) 

erected  by  the  law,  by  which  all  their  3  N.  Y.   203,  affirming  3  Super.   Ct. 

acts  and  omissions  are  to  be  judged."  563;  Clausen  v.  Title  Guaranty,  etc., 

As  to  the  necessity  for  good  faith  Co.,   (Sup.  1915)    168  App.  Div.  569, 

where  a  party  is  made  the  judge  or  574,  153  N.  Y.  S.  835. 
where  performance  is  to  be  made  to  73.  People  v.  Lee,  (1887)  104  N.  y. 

his    satisfaction,    see    infra,    section  441,  5  State  Rep.  777,  10  N.  E.  884, 

925.  26  Wkly.   Dig.   4.     See   also  Clausen 

71.   Wehle   v.   United    States   Mut.  v.    Title    Guaranty,    etc.,    Co.,    (Sup. 

Ace.  Ass'n,    (Super.  Ct.  6.  T.   1895)  1915)    168  App.  Div.  569,  153  N.  Y. 

11    Misc.   36,   63   State   Rep.   464,   31  S.  835. 

N.  Y.  S.  865,  affirmed  153  N.  Y.  116,  74.  Clausen  v.  Title  Guaranty,  etc., 

47    N.    E.    35,    on    the    ground    that  Co.,   (Sup.  1915)    168  App.  Div.  569, 

though  the  provision   might  be   con-  153  N.  Y.  S.  835. 
strued    as    giving    the    insured    such  75.  People  v.  Lee,   (1887)  104  N.  Y. 

right   of   exhumation   and   dissection  441,  5  State  Rep.  777,  10  N.  E.  884. 
if  there  was  any  reasonable  grounds  ' 
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§  827.  Words  and  Phrases  Given  Their  Ordinary  Meaning.— 

Unless  it  appears  that  particular  words  or  phrases  were  used  in  a 
special  sense  they  are  to  be  given  their  ordinary  meaning/^  ' '  Lan- 
guage," says  Ghurch,  C.  J.,  "  is  to  be  construed  according  to  its 
ordinary  meaning,  and  not  in  a  technical  or  artificial  sense."" 
And  as  said  by  Collin,  J. :  "  The  generality  of  the  words  used 
should  be  restrained  by  the  particular  occasion.  '  All  words, '  says 
Lord  Bacon,  '  whether  they  be  in  deeds,  or  statutes,  or  otherwise, 
if  they  be  general,  and  not  express  and  precise,  shall  be  restrained 
unto  the  fitness  of  the  matter  and  the  person. '  "  '*  Also  as  said 
by  Preedman,  J. :  "  Unless  .  .  .  the  terms  of  a  written  instru- 
ment have  generally,  in  respect  to  the  subject  matter,  as  by  the 
known  usage  of  trade  or  the  like,  acquired  a  peculiar  sense,  dis- 
tinct from  the  popular  sense  of  the  same  words,  or  unless  the  eon- 
text  points  out  that  in  the  particular  instance,  and  in  order  to 
effectuate  the  immediate  intention  of  the  parties,  they  should  be 
understood  in  a  peculiar  sense,  they  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense. ' ' "  Where  a  lessor  agreed  to 
return  a  bonus  received  by  him  at  the  time  of  the  lease  if  his  title 
should  by  "  judicial  decision  "  be  adjudged  invalid,  it  was  held 
that  this  phrase  meant  a  judicial  decision  of  any  court  of  com- 
petent jurisdiction,  and  not  by  a  court  of  last  resort,  and  that 
therefore  the  lessee  was  entitled  to  recover  such  bonus  where  there 
had  been  an  adjudication  in  a  trial  court  that  the  lessor's  title  was 
invalid,  though  a  writ  of  error  by  the  lessor  to  review  such  deci- 
sion was  pending.*"  Where  a  contract  in  the  first  instance  restrict- 
ing the  right  of  a  trader  to  sell  merchandise  which  he  had  on 
hand,  further  provided  that  he  ' '  may  sell  ' '  such  merchandise  for 
a  period  of  one  year,  it  was  held  that  the  phrase  "  may  sell  " 
should  not  be  given  a  restricted  meaning  and  as  authorizing  only 

76.  Clark  v.  New  York  L.  Ins.,  etc.,  504,  affirmed  on  opinion  below  56  N. 

Co.,   (1876)   64  N.  Y.  33,  39;  Schoon-  Y.     640    mem.     See    also    Pitney    v. 

maker    v.    Hoyt,    (1896)     148    N.    Y.  Glens    Falls    Ins.    Co.,     (Sup.    G.    T. 

425,  42  N.  E.  1059;  Burden  v.  Burden,  1871)  61  Barb.  335,  340. 

(1899)    159  N.  Y.  287,  300,  54  N.  E.  77.  Clark  v.  New  York  L.  Ins.,  etc., 

17,  affirming  8  App.  Div.  160,  40  N.  Co.,   (1876)   64  N.  Y.  33,  39. 

Y.  S.  499;   Dady  v.  O'Rourke,  1902)  78.    People  v.    Walsh,    (1914)    211 

172   N.   Y.   447,   452,   65   N.   E.   273;  N.  Y.  90,  100,  105  N.  E.  136. 

Doolittle  V.  Southworth,    (Sup.  G.  T.  79.  Pohalski  v.  Mutual  L.  Ins.  Co.. 

1848)     3    Barb.    79,    87;    Abrams    v.  (Super.    Ct.    G.   T.    1873)    36    Super. 

Bloch,  (Sup.  App.  T.  1906)   101  N.  Y.  Ct.    234.   252,    45   How.   Pr.   504,   af- 

S.    109;    Pohalski  v.   Mutual  L.   Ins.  firmed  on  opinion  below  56  N.  Y.  640. 

Co..     (Super.    Ct.    G.    T.     1873)     36  80.    Wadsworth   v.   Green,    (Super. 

Super.  Ct.     234.    252,    54    How.    Pr.  Ct.  1847)  3  Super.  Ct.  78. 
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[§  sas 


an  executed  sale,  but  should  be  given  its  ordinary  meaning  as 
authorizing  executory  contracts  of  sale  made  within  the  year  though 
the  delivery  is  made  or  to  be  made  thereafter.*^ 

§  828.  Substitution  of  Words  and  Supplying  Omissions.— 
Sometimes  the  general  context  of  an  instrument  or  the  surrounding 
circumstances  show  that  a  word  or  phrase  was  improperly  selected 
in  lieu  of  another  having  a  different  signification  or  meaning,  and 
where  such  is  the  case  the  court  will  read  into  the  contract  in  place 
of  the  word  used  the  one  intended.*^  And  a  reformation  of  the 
instrument  in  this  respect  is  not  always  necessary  before  a  recovery 
at  law  may  be  had  on  the  contract.*'  Thus,  as  in  case  of  wills  and 
statutes,  the  disjunctive  "  or  "  may  be  construed  as  "  and,"  or 
vice  versa,  where  necessary  to  carry  out  the  clear  intention  and 
purpose  of  the  parties.**  And  where  it  clearly  appears  that  an 
erroneous  date  was  inserted  in  the  contract  the  correct  date  may  be 
supplied.*^  Likewise  a  palpable  error  in  the  omission  of  a  word 
may  be  corrected  and  the  omitted  word  supplied  ajid  the  contract 
thus  construed,  even  by  a  court  of  law.**  As  said  by  Laughlin,  J. : 
'■'  Where  the  intention  of  the  parties  is  plain,  and  a  material  word 
of  a  contract,  whether  of  suretyship  or  not,  has  been  omitted,  it  is 


81.  Barber  Asphalt  Paving  Co.  v. 
Standard  Asphalt  Co.,  (Sup.  1899) 
39  App.  Div.  617,  58  N.  Y.  S.  405. 

82.  Buck  V.  Burk,  (1858)  18  N.  Y. 
337;  Maloney  v.  Iroquois  Brewing 
Co.,  (1903)  173  N.  Y.  303,  66  N.  E. 
19,  reversing  63  App.  Div.  454,  71 
N.  Y.  S.  1098  ("  receive  "  used  in 
sense  of  ''collect");  Middleworth  v. 
Ordway,  (1908)  191  N.  Y.  404,  84  N. 
a.  291,  293,  affirming  117  App.  Div. 
913  mem.,  102  N.  Y.  S.  1143,  which 
affirmed  49  Misc.  74,  98  N.  Y.  S.  10, 
IS  N.  Y.  Annot.  Gas.  102;  Sanders 
V.  Betts,  (Sup.  1831)  7  Wend.  287; 
Reading  v.  Gray,  (Super.  Ct.  G.  T. 
1374)  37  Super.  Ct.  79,  (word 
"  from  "  read  as  used  for  "  at  ")  ; 
Fairchild  v.  Lynch,  (Super.  Ct.  G. 
T.  1877)  42  Super.  Ct.  265,  (word 
"  first  "  referring  to  party  to  con- 
tract construed  to  read  and  mean 
"second"). 

In  Buck  V.  Burk,  (1858)  18  N. 
Y.  337,  339,  the  contract  was  to 
deliver  goods  "  at  not  above  25  per 
cent  of  the  cost  price,"  and  the  court 


held,  counsel  not  arguing  to  the 
contrary,  that  it  meant  such  per 
cent  over  and  above  the  cost  price, 
inasmuch  as  no  other  rational  in- 
terpretation could  be  given  to  the 
terms,  and  the  nature  of  the  trans- 
action and  the  circumstances  for- 
bidding any  other  construction. 

83.  Tautphoeus  v.  Harbor,  etc., 
Bldg.,  etc.,  Ass'n,  (1906)  185  N.  Y. 
308,  78  N.  E.  69,  reversing  104  App. 
Div.  451,  93  N.  Y.  S.  916.  See  also 
People  v.  Torn,  (Sup.  1960)  110 
App.  Div.   676,   97  N.   Y.  s!   523. 

84.  Jackson  v.  Tapping,  (Sup 
1828)  1  Wend.  388,  397;  Wright  v. 
Williams,  (Sup.  G.  T.  1880)  20  Hun 
320,  322,  323.  See  also  Jackson  v. 
Blanshan,  (Sup.  1810)  6  Johns.  54, 
57. 

85.  Tautphoeus  v.  Harbor,  etc., 
Bldg.,  etc.,  Ass'n,  (1906)  185  N.  Y. 
308,  78  N.  E.  69. 

86.  People  v.  Torn,  (Sup.  1906) 
110  App.  Div.  676,  97  N.  Y.  S.  523. 
See  also  Davis  v.  Copeland,  (1876) 
67  N.  Y.   127,  affirming  6  Daly  221. 
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not  essential  that  the  instrument  be  reformed,  for  in  an  action  at 
law  to  enforce  liability  thereunder  the  omitted  word  may  be  read 
into  the  contract  if  necessary. ' '  " 

§  829.  Context  Restricting  Meaning  of  General  Words. — 
Applying  the  maxim  verba  generalia  restringuntur  ad  aptitudinem 
rei,*'  where  the  contract  as  a  whole  clearly  shows  that  a  word  or 
phrase  was  not  used  in  its  literal  sense,  but  in  a  restricted  one, 
the  latter  meaning  must  be  given  thereto.*'  "  Contracts  are  not 
to  be  construed  literally  when  expressed  in  general  terms,  when 
it  is  evident  that,  so  construed,  they  would  not  conform  to  the 
intent  of  the  parties. ' ' '"  And  words  are  not  to  be  taken  in  their 
broadest  import  where  they  are  equally  appropriate  in  a  sense 
limited  to  the  object  the  parties  had  in  view."^  So  general  words 
may  be  narrowed  and  limited  to  what  appears  from  the  general 
scope  of  the  contract  to  be  the  intention  and  object  which  the  par- 
ties had  in  mind.'^  Thus  it  has  been  held  that  a  provision  in  an 
insurance  policy  that  "  camphene,  spirit  gas  or  burning  fluid  can- 
not be  used  "  on  the  premises  should  be  construed  as  prohibiting 
the  use  of  camphene  for  lighting  purposes  alone,  such  being  the 
only  purpose  for  which  spirit  gas  and  burning  fluid  are  used, 
especially  where  the  policy  recognizes  the  business  conducted  on 
the  premises  as  extrahazardous,  and  it  appeared  that  in  such  busi- 
ness camphene  is  customarily  used  as  a  cleansing  fluid.'^  So  where 
on  the  dissolution  of  a  partnership  by  the  purchase  by  one  partner 
of  the  interest  of  the  other  the  buyer  gave  the  seller  a  bond  con- 

87.  People   v.    Torn,    (Sup.    1906;        be    restricted   to   all    reasonable    and 
110  App.  Div.  676,  679,  97  N.  Y.  B.       practical  means.) 

523.  91.  HoiTman  v.  Aetna  F.  Ins.  Co.. 

88.  Van  Hagen  v.  Van  Rensselaer.  (1865)    32   N.    Y.    405,   412;    People 
(Sup.  1820)   18  Johns.  420,  423.  v.  Walsh,    (1914)   211  N.  Y.  90,  100, 

89.  Holmes  v.  Hubbard,   (1875)    60  105  N.  E.  136. 

N.  Y.   183;   Genet  v.  Delaware,  etc.,  92.  Coddington  v.  Davis,    (1848)    1 

Canal    Co.,     (1900)     163    N.    Y.    173,  N.   Y.    186,    How.   App.    Cas.    376,    4 

179,    57    N.    E.    297;    Van    Hagen   v.  How.  Pr.  296,  affirming  3  Denio  16; 

Van     Rensselaer,      (Sup.     1820)      18  Reynolds   v.    Commerce   F.    Ins.    Co., 

Johns.  420;  In  re  Eureka  Mower  Co.,  (1872)   47  N.  Y.  597,  603;  Robertson 

(Sup    G.  T.  1895)    86  Hun  309,  315,  v.    Ongley   Electric    Co.,    (1895)    146 

67  State  Rep.  200,  33  N.  Y.  S.  486  N.   Y.  20,  24,   65   State  Rep.  757,  40 

90   Delaware,  etc.,  R.  Co.  v.  Bowns,  N.  E.  390;   Brandt  v.  Godwin,   (City 

(1874)   58  N.  Y.  573,  579,  per  Allen,  Ct.  Tr.  T.   1889)   24  State  Rep.  305, 

J.      (For  this  reason  the   court  held  3  N.  Y.  S.  807,  811,  affirmed  15  Daly 
that  a  provision  to  the  effect  that  a 
seller  would  use   "  every   effort  "   to 
carry  out  his  contract  should  not  be 
given   a,  literal  meaning  but   should 


456. 


seller  would  use   "  every   effort  "   to  93.  Harper  v.  Albany  Mut.  Ins.  Co., 

carrv  out  his  contract  should  not  be        (1858)    17  N.Y.  194. 
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ditioned  to  indemnify  the  seller  "  from  all  and  singular  the  debts 
and  liabilities  "  of  the  firm,  and  at  the  end  of  the  formal  part  of 
the  bond  were  added  the  words  ' '  Liabilities  as  per  schedule  of  tho 
indebtedness  hereto  attached,"  it  was  held  that  the  general  terms 
of  the  condition  were  limited  and  qualified  by  the  added  clause, 
and  that  the  obligors  were  not  liable  for  a  firm  debt  not  mentioned 
in  the  schedule.'*  "Where  a  stockholder  agreed  to  sell  "  all  his 
right,  title  and  interest  in  the  property  and  assets  "  of  a  corpora- 
tion, ' '  including  the  stock  now  owned  or  held  by  me,  either  in  my 
name  or  in  the  name  of  any  person  or  persons  for  my  benefit,  said 
stock  holdings  amounting  to  three-fifths  of  the  entire  capital  stock  ' ' 
of  the  company,  it  was  held  that  this  was  not  merely  a  contract  to 
sell  all  the  stock  held,  etc.,  by  the  buyer,  but  also  an  agreement 
that  the  stock  so  held  amounted  to  at  least  three-fifths  of  the  stock 
of  the  corporation.'^ 

§  830.  Repetition  of  Words  and  Expressions. —  Where  the  par- 
ties use  a  certain  word  or  expression  in  different  parts  of  the  instru- 
ment, it  is  reasonable  to  suppose  that  it  is  used  in  the  same  sense 
unless  a  different  meaning  is  plainly  intended.'*  "  It  is  a  familiar 
rule  of  construction  of  a  contract,"  says  Rumsey,  J.,  "  that  where 
the  same  word  is  used  more  than  once  in  it,  it  is  to  receive  the  same 
meaning  wherever  it  occurs,  if  that  is  practicable."  "  If  the  mean- 
ing is  clearer  and  more  certain  in  some  parts  than  in  others,  those 
which  are  obscure  may  be  illustrated  by  the  light  of  the  others.'* 
And  if  the  meaning  in  which  a  word  is  first  used  is  clear,  and  noth- 
ing intervenes  to  indicate  a  purpose  to  change  its  meaning,  a  repeti- 
tion of  the  word  is  a  repetition  of  the  meaning." 


94.  Holmes  v.  Hubbard,   (1875)   60  Ct.  1891)  59  Super.  Ct.  169,  37  State 
N.  Y.  183.  Rep.   876,   13  N.  Y.   S.   612,  affirmed 

95.  Dady  v.  O'Rourke,   (1902)    172  129  N.  Y.  653  mem.,  3  Silv.  App.  626, 
N.  Y.  447,  65  N.  E.  273,  reversing  61  42  State  Rep.  337,  29  N.  E.  964. 
App.  Div.  529,  70  N.  Y.  S.  694.  97.    Browne     v.     Paterson,      (Sup. 

96.  Robertson   v.    Ongley    Electric  1899)    36  App.  Div.   167,  175,  55  N. 
Co.,  (1895)  146  N.  Y.  20,  24,  65  State  Y.  S.  404. 

Rep.   757,  40  N.   E.   390;    Browne  v.  98.    Robertson    v.    Ongley   Electric 

Paterson,    (Sup.   1899)    36  App.  Div.  Co.,  (1895)  146  N.  Y.  20,  24,  65  State 

167,   175,  55  N.  Y.   S.  404;   Hart  v.  Rep.  757,  40  N.  E.  390. 

Thompson,   (Sup.  1899)  39  App.  Div.  99.  Johnson  Union  Switch,  etc.,  Co., 

368,    57    N.    Y.    S.    334;    McNeil    v.  (Super.  Ct.  1891)   59  Super.  Ct.  160, 

Hall,   (Sup.  1905)    107  App.  Div.  36,  171,  37  State  Rep.  876,   13  N.  Y.  S. 

40,  94  N.  Y.  S.  920,  affirmed  187  N.  612.   affirmed    129    N.    Y.    653   mem., 

Y.  549  mem.,  80  N.  E.  1113;  Johnson  3  Silv.  App.  626,  42  State  Rep.  337, 

V.   Union   Switch,  etc:,   Co.,    (Super.  29  N.  E.  964. 
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§  831.  Technical  Words  and  Legal  Terms. —  Words  and  phrases 
having  a  well  understood  or  technical  meaning  in  a  particular 
trade  should  be  given  that  meaning  in  contracts  between  persons 
engaged  in  such  trade,  and  tb.ough  tlie  contract  is  in  writing  the 
technical  or  trade  meaning  may  be  shown  by  parol  evidence.''  As 
said  by  Brown,  J. .  "  Evidence  is  always  admissible  to  explain 
the  meaning  of  terms  used  in  any  particular  trade,  when  their 
meaning  is  material  to  construe  the  contract,  and  the  rule  extends 
to  forms  of  expression  as  well  as  to  single  words. "  ^  It  is  a  gen- 
erally recognized  rule  that  contracts  drawn  by  laymen  are  not  to 
be  construed  with  strictness,  but  in  such  a  manner  as  to  enable  the 
court  to  arrive  at  the  real  meaning  and  intention  of  the  parties ;  ^ 
and  where  a  contract  is  so  drawn,  little  weight,  it  is  said,  is  to  be 
attached  to  technical  legal  words  employed,*  and  if  used  they  may 
be  construed  in  their  colloquial  sense  rather  than  their  strict  legal 
sense.* 

§  832.  Abbreviations. — Abbreviations  are  frequently  used  m 
contracts,  and  where  the  abbreviation  in  question  has  an  estab- 
lished meaning  the  contract  should  be  read  as  though  the  word  or 
words  intended  were  written  out.'*    Thus  the  term  ' '  etc. ' '  is  simply 


1.  Smith  V.  Clews,  (1889)  114  N. 
Y.  190,  23  State  Rep.  166,  21  N.  E. 
160;  Pollock  V.  Pennsylvania  Iron 
Works  Co.,  (Com.  PI.  G.  T.  1895 J 
13  Misc.  194,  68  State  Rep.  215,  34 
N.  Y.  S.  129,  affirming  12  Misc.  650 
mem.,  33  N.  Y.  S.  1133,  and  affirmed 
157  X.  Y.  699  mem.,  51  N.  E.  979; 
Howe  V.  Robinson,  (Com.  PI.  G.  X. 
1895)  13  Misc.  256,  68  State  Rep.  87, 
34  N.  Y.  S.  85,  (meaning  of  phrase 
"  lay  off  "  as  used  in  contract  for 
employment  of  an  actress)  ;  Neff  v. 
Klepfer,  (Sup.  App.  T.  1896)  16 
Misc.  49,  73  State  Rep.  273,  37  N.  Y. 
S.  654;  H.  Leonard  Simmons  Co.  v. 
Goldfarb,  (Sup.  App.  T.  1914)  150 
N.  Y.  S.  547.  See  also  Hill  v.  Philo, 
(Sup.  1915)  171  App.  Div.  962  mem., 
155  N.  Y.  S.  922. 

2.  Smith  V.  Clews,  (1889)  114  N. 
Y.  190,  193,  23  State  Rep.  166,  21 
N.  E.   160. 

3.  Bennett  v.  Edison  Electric  Il- 
luminating Co.,  (Sup.  1898)  26  App. 
Div.  363,  367,  49  N.  Y.  S.  833. 


4.  Northrup  v.  Scott,  (Sup.  Sp.  T. 
1914)  85  Misc.  515,  525,  148  N.  Y. 
S.  846. 

5.  Coddington  v.  Davis,  (1848)  1 
N.  Y.  186,  How.  App.  Cas.  376,  4 
How.  Pr.  296,  affirming  3  Denio  16, 

(construing  the  word  "  protest  "  as 
used  by  an  indorser  of  a  note  waiv- 
ing "  protest  "  of  the  note  as  mean- 
ing all  the  usual  steps  necessary  to 
bind  an  indorser  including  present- 
ment for  payment  and  notice  of  non- 
payment )  ;    Middleworth   v.   Ordway, 

(1908)  191  N.  Y.  404,  84  N.  E.  291, 
affirming  117  App.  Div.  913  mem., 
102  N.  Y.  S.  1143,  which  affirmed 
49  Misc.  74,  98  N.  Y.  S.  10,  18  N.  Y. 
Annot.  Cas.  102,  (word  "  dower  " 
used  in  a  contract  for  the  adoption  of 
a  child  considered  as  used  in  a  col- 
loquial sense  as  meaning  distributive 
share  which  a  child  would  take  in 
case  of  intestacy)  ;  Blossom  v.  Grif- 
fin,  (1856)   13  N.  Y.  569,  574. 

6.  Gray  v.  Central  R.  Co.,  (Sup. 
G.  T.  1877)   11  Hun  70,  75. 
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an  abbreviation  of  the  words  "et  cetera,"  M'bich  mean  "and  other 
things,"  and  the  contract  should  be  read  by  the  court  as  though 
these  words  were  Avritten,'  and  the  term  is  not  to  be  regarded  as 
a  word  of  restriction  but  rather  as  one  of  extension.*  Thus  where 
a  contract  for  the  purchase  of  a  vessel  was  dependent  on  the  sound- 
ness of  her  "  machinery,  boilers,  etc.,"  it  was  held  that  the  word 
"  etc."  was  used  as  a  word  of  extension  and  should  be  construed 
to  mean  ' '  other  material  parts  of  the  boat. ' '  *  Still  under  the  rule 
of  ejusdem  generis  it  may  be  restricted  to  things  of  a  like  nature 
to  those  specifically  mentioned.^" 

§  833.  Rule  of  Ejusdem  Generis. —  The  rule  of  ejusdem  generis, 
which  finds  frequent  application  in  the  interpretation  of  statutes 
and  wills,  is  also  applied  in  the  construction  of  contracts.  Under 
this  rule,  where  words  of  general  scope  or  meaning  are  used  in 
connection  with  particular  words,  the  reasonable  construction  of 
the  contract  is  found  by  restricting  the  general  words  to  a  class  of 
a  like  nature  to  the  particular  kinds  enumerated."  As  said  by 
Cohalan,  J. :  "  Under  the  doctrine  of  ejusdem  generis,  which 
applies  to  the  construction  of  contracts  as  well  as  statutes,  the 
ultimate  term  is  controlled  in  its  extension  to  the  terms  of  narrower 
significance,  which  constitute  the  primary  terms  of  the  clause."" 

7.  Gray  v.  Central  R.  Co.,  (Sup.  App.  Div.  472,  180  N.  Y.  S.  158, 
G  T.  1S77)  11  Hun  70.  See  also  Traylor  v.  Crucible  Steel  Co.,  (Sup. 
Lathers  v.  Keogh,  (1888)  109  N.  Y.  1920)  192  App.  Div.  445,  183  N.  Y. 
583,  16  State  Rep.  178,  17  N.  E.  S.  181;  Elmendorf  v.  Lansing,  (Sup. 
131.  1826)    5    Cow.    468,    470;    Belden   v. 

8.  Gray  v.  Central  R.  Co,.  (Sup.  Burke,  (Sup.  G.  T.  1893)  72  Hun 
G.   T.   1877)    11  Hun  70,  75.  51,  83,  55  State  Rep.  844,  25  N.  Y.  S. 

9.  Gray  v.  Central  R.  Co.,  (Sup.  601,  reversed  on  other  grounds  147 
G.  T.  1877)    11  Hun  70.  N.  Y.  542,  547,  42  N.  E.  261;  New- 

10.  Lathers  v.  Keogh,  (1888)  109  man  v.  Bradley  Construction  Co., 
N.  Y.  583,  16  State  Rep.  178,  17  N.  (Sup.  App.  T.  1917)  100  Misc.  1. 
E.  131,  affirming  39  Hun  576.  See  164  N.  Y.  S.  757.  See  also  People  v. 
the  following  section  as  to  the  rule  Richards,  (1888)  108  N.  Y.  137,  13 
of  ejusdem  generis.  State     Rep.     515,     15     N.     E.     371 

11.  Lathers  v.  Keogh,  (1888)  109  (statute);  In  re  Robinson,  (1911) 
N.  Y.  583,  16  State  Rep.  178,  17  N.  203  N.  Y.  380,  386,  96  N.  E.  925 
E.  131,  afiSrming  39  Hun  576 ;  Lantry  (Will);  Rosenstein  v.  Parish  Co., 
V.  Mede,  (Sup.  1908)  127  App.  Div.  (City  Ct.  Tr.  T.  1919)  109  Misc.  411, 
557,  111  N.  Y.  S.  833  (statute)  ;  178  N.  Y.  S.  865,  reversed  as  to  the 
Thaddeus  Davids  Co.  v.  Hoffman-  applicability  of  the  rule  185  N.  Y. 
La    Roche    Chemical    Works,     (Sup.  S.   42. 

1917)    178  App.  Div.  855,  166  N.  Y.  12.  Newman  v.  Bradley  Contracting 

S.    179,  reversing   97    Misc.   33,    160  Co.,    (Sup.  App.  T.  1917)    100  Misc. 

N.    Y.    S.    973;    Crown    Embroidery  1,  3,  164  N.  Y.  S.  757. 
Wirks  V.   Gordon,    (Sup.    1920)    190 
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The  rule  is  applicable  though  the  general  words  precede  the  par- 
ticular words.i'  Thus  where  a  contractor  for  the  construction  ol 
a  subway  in  New  York  city  agreed  to  be  responsible  for  injuries 
to  the  "  foundations,  walls  or  other  parts  "  of  buildings,  the  phrase 
"  other  parts  "  was  construed  as  restricted  in  its  meaning  by  the 
preceding  words."  Also  where  a  contract  for  the  sale  of  goods  for 
future  delivery  authorizes  the  sellers  to  terminate  it  for  "  contin- 
gencies beyond  our  control,  fire,  strike,  accidents  to  our  works  or 
to  our  stock,  or  change  in  tariff,"  the  general  phrase  "  contin- 
gencies beyond  our  control  "  should  be  restricted  to  causes  of  a 
similar  nature  to  those  enumerated,  and  therefore  does  not  include 
an  inability  to  import  the  goods  from  a  foreign  country  resulting 
from  an  embargo  against  the  exportation  of  the  goods.  In  this 
connection  an  "  embargo  "  cannot  reasonably  be  taken  to  be  a 
"  change  in  tariff."  The  former  is  a  prohibition  of  exportation 
and  absolutely  prevents  the  shipment  of  goods  within  its  scope; 
the  lattM"  only  affects  the  amount  of  import  duty  which  the  dealer 
is  obliged  to  pay.^°  Again,  where  a  contract  for  the  sale  of  land 
provides  for  a  conveyance  by  a  warranty  deed  free  of  incum- 
brances, and  for  the  adjustment  of  the  amounts  to  be  paid  for 
' '  rents,  interest,  etc., ' '  the  abbreviation  ' '  etc. "  is  to  be  restricted 
to  things  of  a  like  nature  to  rents  and  interest,  and  therefore  is 
not  to  be  extended  to  an  adjustment  of  the  taxes  for  the  current 
year,  which  were  not  a  lien  on  the  land.^*  And  where  a  railroad 
mortgage  provided  that  the  proceeds  of  that  part  of  the  bonds 
turned  over  to  the  officers  of  the  railroad  company  should  be  used 
for  the  purpose  of  double  tracking,  equipping  and  increasing  the 
transportation  facilities,  and  of  improving  the  company's  railway 
and  in  purchasing  such  real  estate  and  "  other  property  "  as  in 
the  judgment  of  the  officers  the  interests  of  the  company  require, 
it  was  held  that  the  phrase  "  other  property  "  should  not  be  given 
an  unrestricted  meaning  but  was  qualified  by  the  preceding  par- 
ticulars, and  did  not  authorize  the  use  of  the  proceeds  in  the  pur- 
chase of  stock  in  a  coal  company  which  would  not  be  subject  to  the 

13.  Thaddeus  Davids  Co.  v.  Hoff-  man-La  Roche  Chemical  Works,  (Sup. 
man-La  Roche  Chemical  Works,  1917)  178  App.  Div.  855,  166  N.  Y.  S. 
(Sup.  1917)  178  App.  Div.  855,  166  179,  reversing  97  Misc.  33,  160  N.  Y. 
N.  Y.  S.  179.  S.  973. 

14.  Newman  V.  Bradley  Contracting  16.  Lathers  v.  Keogh,  (1888)  109 
Co.,  (Sup.  App.  T.  1917)  100  Misc.  N.  Y.  583,  16  State  Rep.  178,  17  N. 
1,  164  N.  Y.  S.  757.  E.  131,  affirming  39  Hun  676. 

15.  Thaddeus  Davids  Co.  v.  Hoff- 
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lien  of  the  mortgage  or  enhance  the  mortgage  security."  Where  a 
contract  for  the  sale  of  merchandise  to  he  manufactured  by  the 
seller  contained  a  provision  excusing  nondelivery  if  the  production 
of  the  seller's  mill  should  be  curtailed  "  by  strikes,  lockouts  to 
counteract  strikes,  shortage  of  labor,  or  any  casualty,"  etc.,  it  was 
held  that  the  general  words  "  shortage  of  labor  "  should  not  be 
restricted,  on  account  of  its  association  with  the  preceding  words, 
to  a  shortage  of  labor  caused  by  strike  and  lockouts,  but  should  be 
given  effect  so  as  to  include  a  shortage  of  labor  due  to  the  general 
condition  of  the  labor  market.^' 

§  834.  Expressio  Unius  Est  Exclusio  Alterius. —  The  rule  ex- 
pressed in  the  maxim  expressio  unius  est  exclusio  alterius,  that  is, 
that  the  expression  of  one  thing  is  the  exclusion  of  others,  is  applied 
in  the  construction  of  contracts."  Thus  the  expression  of  one 
cause  for  the  forfeiture  of  a  right  excludes  the  idea  of  forfeiture 
for  any  other  cause.^"  So,  where  a  contract  with  the  plaintiff,  a 
lighting  company,  for  the  furnishing  of  electricity  for  lighting  the 
defendant's  building  for  a  stated  term,  under  which  the  company 
was  required  to  wire  the  building  and  the  defendant  was  to  pay 
for  the  amount  of  current  used  by  him  and  to  use  the  lamps  of  the 
lighting  company  ' '  to  the  exclusion  of  other  electric  illumination, ' ' 
this  phrase  having  been  inserted  in  place  of  a  provision  requiring 
the  defendant  to  use  the  plaintiff's  lamps  "  to  the  exclusion  of 
other  artificial  light,"  it  was  held  that  the  defendant  was  not 
precluded  from  using  artificial  light  other  than  electric. ^^  It  has 
also  been  held  that  a  provision  in  a  contract  for  the  sale  of  a 
city  lot,  that  one  of  the  side  walls  of  the  building  is  a  party  wall, 
excludes  by  implication  the  idea  that  the  other  side  wall  is  also  a 
party  wall.^^    So  where  a  contract  under  which  one  party  agreed 

17.  Belden  v.  Burke,  (Sup.  G.  T.  Rep.  835,  30  N.  Y.  S.  144;  Hall  v. 
1893)  72  Hun  51,  55  State  Rep.  844,  Samson,  (Sup.  G.  T.  1859)  19  How. 
25   N.  Y.    S.   601,   reversed  on  other       Pr.  481,  489. 

grounds  147  N.  Y.  542,  70  State  Rep.  20.    Cree  v.  Bristol,    (Com.  PI.   G. 

99,   42   N.   E.   261,   but   approved   it  T.   1895)    12  Misc.   1,  66   Statei  Rep. 

seems  as  to  this  (see  147  N.  Y.  551).  518,  33  N.  Y.  S.  19. 

18.  Rosenstein  v.  Parish  Co.,  (Sup.  21.  United  States  Illuminating  Co. 
App.  T.  1920)  185  N.  Y.  S.  42,  re-  v.  Fisk,  (Sup.  G.  T.  1894)  78  Hun 
versing  109  Mise.  411,  178  N.  Y.  S.  328,  60  State  Rep.  718,  29  N.  Y.  S. 
865.  154. 

19.  Seward  v.  Huntington,  (1883)  22.  O'Neil  v.  Van  Tassel,  (1893) 
94  N.  Y.  104,  reversing  26  Hun  217;  137  N.  Y.  297,  50  State  Rep.  662, 
Preston  v.  Lawrence  Cement  Co.,  33  N.  E.  314;  Higgins  v.  Eagleton,' 
(1898)  155  N.  Y.  220,  223,  49  N.  E.  (Com.  PI.  G.  T.  1895)  13  Misc.  223, 
768,   affirming   78   Hun   96,   61   State  68   State  Rep.   82,  34  N.   Y.   S.  225, 
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to  quarry,  burn  and  deliver  cement,  and  the  other  agreed  to  fur- 
nish tools  and  unload  the  necessary  coal  from  boats,  the  expression 
of  the  obligation  of  the  latter  with  respect  to  unloading  the  coal 
was  held  to  exclude  any  obligation  to  contribute  or  pay  for  such 
coal,  and  left  on  the  former  the  obligation  to  pay  for  the  coal  used 
by  him.^' 

§  835.  Express  Agreement  to  Perform  Duty  Implied  by  Law.— 
The  maxim  expressio  eorum  quae  tacite  insunt  nihil  operatur,  that 
is,  the  expression  of  that  which  the  law  implies  works  nothing,  is 
applied  in  the  construction  of  an  express  provision  in  a  contract 
which  the  law  would  imply  in  its  absence.^*  And  where  language 
is  used  which  does  no  more  than  express  in  terms  the  same  obliga- 
tion which  the  law  raises  from  the  facts  of  the  transaction  itself, 
the  party  using  the  language  is  no  further  bound  than  he  would  l:e 
without  it.^^  "  This,"  says  Hubbard,  J.,  "  is  but  applying,  e  con- 
verso,  the  rule  of  construction  that  what  the  law  implies  from  the 
words  of  a  written  agreement  will  be  regarded  as  if  actually 
expressed;  the  mere  expression  of  the  implication  will  therefore 
add  nothing  to  the  force  or  effect  of  the  instrument. ' '  ^°  Thus 
in  case  of  a  contract  of  bailment  the  law  implies  a  promise  by  the 
bailee  to  return  the  subject  matter  of  the  bailment  on  the  termina- 
tion of  the  contract,  and  if  there  is  inserted  in  the  contract  an 
express  agreement  to  this  effect  it  will  not  be  extended  beyond 
the  scope  of  the  agreement  which  would  have  been  implied,  and 
whatever  excuses  a  nonperformance  of  the  implied  agreement  will 
also  excuse  a  nonperformance  of  the  express  agreement."  Conse- 
quently, where  in  a  charter-party  the  party  hiring  the  vessel 
expressly  agrees  to  redeliver  it  on  the  termination  of  the  contract 
in  as  good  condition  as  it  then  was  excepting  ordinary  use  and 
wear,  this  is  not  construed  as  an  absolute  agreement  to  redeli^•cr 

reversed  on  other  grounds  155  N.  Y.  Barb.    513;    Hyland   v.    Paul,     (Sup. 

466,  50  N.   E.  287.  G.    T.    1860)     33    Barb.    241,    1    Am. 

23.  Freston  v.  Lawrence  Cement  Neg.  Cas.  921.  See  also  Browning 
Co.,  (1898)  155  N.  Y.  220,  49  N.  K.  v.  Hanford,  (Sup.  1843)  5  Hill  588, 
768,   affirming   78   Hun   96,   61   State  596    (per  Nelson,  Ch.  .T.). 

Rep.  835,  30  N.  Y.  S.  144.  26.   Ames   v.    Belden,    (Sup.   G.   T. 

24.  Ames   v.   Belden,    (Sup.    G.   T.       1854)    17  Barb.  513,  518. 

1854)    17  Barb.  513,  517.  27.    Young    v.    Leary,     (1892)     133 

25.  Young  V.  Leary,  (1892)  135  N.  Y.  569,  49  State  Rep.  93,  32  N. 
N.  Y.  569,  577,  49  State  Rep.  93,  32  E.  007;  Ames  v.  Belden,  (Sup.  G.  T. 
N.  E.  607;  Warner  v.  Hitobins,  (Sup.  1854)  17  Barb.  513;  Hyland  v.  Paul, 
G.  T.  1849)  5  Barb.  666,  680;  Ames  (Sup.  G.  T.  1860)  33  Barb.  241,  1 
V.    Belden,     (Sup.    G.    T.    1854)     17  Am.  Neg.  Cas.  921. 
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but  only  the  equivalent  of  the  agreement  which  the  law  would, 
in  its  absence,  imply,  and  it  is  therefore  subject  to  the  implied 
condition  that  the  vessel  is  in  existence  at  the  time  for  redelivery, 
and  where  it  is  lost  without  the  fault  of  the  bailee  the  failure  to 
redeliver  is  not  a  breach  of  the  agreement.^'  The  same  view  is 
taken  as  to  the  express  agreement  of  the  lessee  of  a  building  to 
redeliver  possession  at  the  termination  of  the  lease,  and  the  lessee 
is  not  liable  if  the  building  is  destroyed  without  his  f ault.^' 

§  836.  Provision  Construed  as  Covenant  or  as  Condition,  Limi- 
tation, or  Representation. —  The  difference  between  a  limitation 
and  a  condition,  it  is  said,  consists  in  the  fact  that  in  order  to 
defeat  the  estate  in  the  latter  case  some  act  is  required  to  be  done, 
such  as  making  an  entry,  to'  effect  it,  while  in  the  former  the  hap- 
pening of  the  event  is  in  itself  the  limit  beyond  which  the  estate 
no  longer  exists,  and  it  is  determined  by  the  operation  of  the  law 
without  requiring  any  act  to  be  done  by  anyone.^"  It  is  also  said 
that  a  condition  brings  back  the  estate  to  the  grantor  or  his  heirs, 
whereas  a  conditional  limitation  carries  it  over  to  a  stranger.  The 
grantor  or  his  heirs  alone  have  the  right  to  defeat  the  estate  by 
entry  for  condition  broken.  A  condition  terminates  the  estate;  a 
limitation  creates  a  new  one.^^  The  effect  of  a  breach  of  a  cove- 
nant, the  performance  of  which  is  not  made  a  condition  or  limita- 
tion, is  merely  to  give  rise  to  a  cause  of  action  and  does  not  affect 
the  estate  or  interest  granted.  While  no  particular  form  of  words 
is  necessary  to  create  a  limitation  or  condition,  it  is  yet  essential 
that  the  intention  to  create  them  shall  be  clearly  expressed  in  some 
words  importing  ex  vi  termini  that  the  vesting  or  continuing  of 
the  estate  is  to  depend  on  a  contingency  provided  for.^^  And  in 
view  of  the  different  effect  given  to  the  breach,  the  tendency  of 
the  courts  is  to  construe  provisions  as  covenants,  and  not  as  condi- 
tions or  limitations.^^    Thus  where  a  contract  purporting  to  sell 

28.  Young  V.  Leary,  (1892)  135  32.  Craig  v.  Wells,  (1854)  11  N. 
N.  Y.  569,  49  State  Rep.  93,  32  N.  E.  Y.  315;  Lyon  v.  Hersey,  (1886)  103 
607;  Ames  v.  Belden,  (Sup.  G.  T.  N.  Y.  264,  270,  3  State  Rep.  80,  8 
1854)     17    Barb.    513.  N.  E.  518. 

29.  Warner  v.  Hitchins,  (Sup.  G.  33.  Lyon  v.  Hersey,  (1886)  103  N. 
T.  1S49)    5  Barb.  666.  Y.  264,  3  State  Rep.  80,  8  N.  E.  518; 

30.  Lyon  v.  Hersey,  (1886)  103  N.  Avery  v.  New  York  Cent.,  etc.,  River 
Y.  264.  269,  3  State  Rep.  80,  8  N.  L.  R.  Co.  (1887)  106  N.  Y.  142,  8  State 
518.  Rep.  612,  12  N.  E.  619;  Post  v.  Weil, 

31.  Lyonv.  Hersey,  (1886)  103  N.  (1889)  115  N.  Y.  361,  26  State  Rep. 
Y.  264,  269,  3  State  Rep.  80,  8  N.  E.  131,  22  N".  E.  145;  Moore  v.  Prentiss 
518.  Tool,  etc.,  Co.,  (1892)   133  N.  Y.  144, 


§  836]  GENERAL  RULES  OF  INTERPRETATION  12.49 

all  the  hemlock  bark  on  a  tract  of  land,  title  to  the  bark  being 
retained  by  the  seller  to  secure  the  payment  of  the  price,  which  was 
to  be  paid  at  a  certain  amount  per  cord  and  before  removal  of  the 
bark  from  the  land,  a  provision  in  the  contract  that  the  bark  is 
to  be  used  in  carrying  on  a  certain  tannery,  in  which  the  seller 
was  at  the  time  interested,  has  been  construed  as  a  covenant  and 
not  a  condition  or  limitation  defeating  the  interest  of  the  buyer,^* 
A  provision  in  a  contract  for  the  employment  of  a  traveling  sales- 
man for  a  certain  term  at  a  stated  yearly  salary,  provided  that  his 
selling  expenses  do  not  exceed  a  certain  percentage,  does  not  make 
his  right  to  continued  employment  dependent  on  his  selling  expenses 
being  within  the  named  percentage,  but  is  rather  a  stipulation  or 
covenant  on  the  employee's  part  that  such  expenses  will  not  exceed 
that  percentage.'"     The  disinclination  of  the  courts  to  construe 
provisions  as  conditions  with  the  resulting  forfeitures  is  not  to  be 
carried  to  an  unreasonable  extent,  and  does  not  apply  where  the 
intention  of  the  parties  is  so  clearly  expressed  as  to  show  that  the 
enjoyment  of  the  rights  granted  is  intended  to  depend  on  the  per- 
formance of  the  stipulations.'^    And  where  the  consideration  for 
the  release  of  land  from  a  mortgage  lien  was  the  contemplated  con- 
struction thereon  of  a  railway  and  its  use  for  railway  purposes, 
a  provision  following  the  words  of  release  that  in  case  a  railroad 
is  not  constructed  and  in  operation  by  a  certain  time,  and  in  case 
the  premises  are  used  for  other  than  railroad  purposes,  such  prem- 
ises shall  be  subject  to  the  lien  of  the  mortgeige,  has  been  considered 
a  condition  subsequent  to  the  continued  operation  of  the  release 
and  not  merely  a  covenant  for  the  construction  of  the  railway,  etc." 
Sometimes  it  is  to  the  benefit  of  the  party  granting  a  right  to  have 
a  condition  subsequent  to  the  continued  existence  of  the  right  con- 
strued as  a  covenant  rather  than  a  condition.     This  cannot  be 
done  if  it  will  do  violence  to  the  apparent  intention  of  the  parties.'* 

151,  44  State  Rep.  68,  SO  N.  E.  736,  (1911).  202  N.  Y.  301,  305,  95  is^..  E. 

affirming  59  Super.  Ct.  516,  39  State  691;    Hepneky   v.    Stark,     (Sup.    Sp. 

Rep.  361,  15  N.  Y.  S.  150;  Warth  v.  T.  l9ll)   128  N.  Y.  S.  761. 

Greif      (Sup.    1907)     121    App.    Div.  37.  Barnes  v.  Southfield  Beach  Co., 

434,   106  N.  Y.   S.   163,   affirmed   193  (1911)    202  N.  Y.  301,  95  N.  E.  691, 

N.  Y.  661  mem.,  87  N.  E.  1129.  affirming   136  App.  Div.  896,  120  N. 

34  Lyon  v.  Hersey,   (1886)   103  N.  Y.  S.  616,  which  affirmed  on  opinion 
Y.  264,  3  State  Rep.  80,  8  N.  E.  518.  below  65  Misc.  600,  120  N.  Y.  S.  616. 

35  Sabin  V.  Kendrick,   (Sup.  1899)  38.  Newell  v.  Wheeler,   (Super.  Ct. 
36  App.  Div.  443,  55  N.  Y.   S.   840.  G.  T.   1866)    27  Super.  Ct.  247,   190, 

36.  Munro  v.  Syracuse,  etc.,  R.  Co.,       2  Abb.  Pr.  N.  S.  134,  affirmed  36  N. 
(1910)  200  N.  Y.  224,  93  N.  E.  516;       Y.  244. 
Barnes   v.     Southfield     Beach     Co., 
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Thus  in  ease  of  the  grant  of  the  right  to  use  a  patented  device  in 
consideration  of  a  cash  payment,  or  the  like,  and  an  additional 
agreement  to  pay  royalties  dependent  on  the  extent  to  which  the 
device  is  used,  a  condition  that  the  continued  existence  of  the  right 
shall  be  forfeited  or  terminated  in  ease  of  the  failure  of  the  licensee 
to  make  diligent  use  of  the  device  cannot  be  construed  as  an 
agreement  or  covenant  on  his  part  to  make  such  use  of  the  device 
so  as  to  subject  him  to  liability  on  his  failure  to  do  so.'*  The 
licensee  may,  however,  expressly  agree  to  make  use  of  the  device, 
and  thereby  render  himself  liable  for  royalties  which  would  have 
become  due  if  he  had  done  so,  though  in  fact  he  does  not  Inake  use 
of  it/"  Where  in  a  contract  granting  a  license  to  use  a  patented 
machine  the  licensees  agreed  to  pay  a  certain  annual  royalty,  and 
it  was  provided  that  the  licensees  might  avoid  liability  for  further 
royalties  "  upon  the  condition  "  that  they  return  the  machine 
within  a  certain  time  "  and  upon  the  further  condition,  and  the 
said  licensees  agree  that  they  will  not  thereafter  use  "  any  other 
machine,  it  was  held  that  the  provision  as  to  the  use  of  any  other 
machine  was  not  a  condition  to  nonliability  for  further  royalties 
but  a  covenant  merely,  and  its  breach,  therefore,  rendered  the 
licensees  liable  only  for  the  actual  damages  which  the  licensor  may 
have  suffered  from  its  breach."  The  difference  between  a  cove- 
nant and  a  representation  is  that  no  action  ex  contractu  can  be 
based  on  the  latter  if  untrue,  and  a  recital  in  a  contract  to  the 
effect  that  one  party  has  invented  a  certain  device  on  which  patents 
can  be  obtained  has  been  considered  a  mere  representation  and 
not  a  covenant  that  the  device  was  patentable." 

39.  Newell  v.  Wheeler,  (Super.  Ct.  41.  Warth  v.  Greif,  (Sup.  1907) 
G.  T.  1866)  27  Super.  Ct.  247,  190,  121  App.  Div.  434,  106  N.  Y.  S.  163, 
2  Abb.  Pr.  N.  S.  134,  affirmed  36  N.  affirmed  193  N.  Y.  661  mem.,  87  N. 
Y.    244.  E.  1129. 

40.  Skinner  v.  Walter  A.  Wood  42.  Porter  v.  Thoens,  (Sup.  App. 
Mowing,  etc.,  Mach.  Co.,    (1890)    120       T.  1920)    180  N.  Y.  S.  733. 

N.  Y.  652,  mem.,  24  N.  E.   1102,  14 
State  Eep.  317. 
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Entire  and  Divisible  Contracts 

851.  In  General 

862.  Application  of  Rule  as  to  Divisibility  of  Contract 

863.  —  Indivisibility  of  Contract 

864.  Severance  of  Entire  Contract  in  Its  Performance 

Dependent  and  Independent  Promises 

865.  In  General 

866.  Special  Contracts  Considered 

867.  Apportionment  of  Consideration  as  Test  of  Dependency 

868.  Time  of  Performance  as  Test  of  Dependency  Generally 

869.  — -Application  of  Rule 

870.  Concurrent  Promises  as  Dependent 

871.  Burden  of  Proof  of  Performance  as  Test  of  Dependency 


Compensation 
§  837.  In  General. —  Where  the  contract  specifies  the  compensa- 
tion to  be  paid  it  is  of  course  controlling,^  and  this  has  called  for 
the  construction  of  particular  contracts.^    Where  the  special  con- 


1.  Richard  v.  Clark,  (Sup.  App.  T. 
1904)  43  Misc.  622,  88  N.  Y.  S.  242, 
(contract  for  plaster  model  of  build- 
ing —  delays  and  changes  in  worii 
done  caused  by  changes  in  archi- 
tect's plans ) . 

2.  Phelps  V.  Cable  E.  Co.,  (1890) 
122  N.  Y.   639  mem.,  25  N.  E.   394, 

3  Silv.  App.  110,  33  State  Rep.  625, 
630;   Aitken  v.  Aitken,    (Sup.   1896) 

4  App.  Div.  414,  39  N.  Y.  S. 
443,  affirmed  on  opinion  below 
154  N.  Y.  756,  49  N.  E.  1093; 
Bilsborrow  v.  James,  (Sup.  G.  T. 
1881)  25  Hun  18  (contract  to  man- 
age cheese  factory  and  make  sales 
of  the  cheese  for  a  certain  amount 
for  each  pound  of  cheese  —  com.- 
missions  paid  brokers  for  making 
sales  not  to  be  deducted)  ;  Utica 
Water  Works  Co.  v.  Utica,  (Sup. 
G.  T.  1884)  31  Hun  426  (contract 
to  supply  municipality  with  water)  ; 
Doty  V.  Case,  etc..  Thresher  Co., 
(Sup.  6.  T.  1889)  50  Hun  595,  20 
State  Rep.  557,  3  N.  Y.  S.  510  (pre- 
vious expired  contract  as  affecting 
amount    of    commissions    on    subse- 


quent sales)  ;  Smith  v.  Hubert,  (Sup. 
G.  T.  1895)  83  Hun  503,  55  State 
Rep.  16,  31  N,  Y.  S.  1076  ("  pro- 
ceeds "  in  agreement  to  pay  rent  of 
hotel  out  of  "  proceeds  "  held  to  in- 
clude gross  receipts  and  not  n«t 
profits)  ;  Fogel  v.  Derrickson,  (City 
Ct.  G.  T.  1893)  2  Misc.  447,  ol 
State  Rep.  155,  22  N.  Y.  S.  177; 
Hilleary  v.  Skookum  Root  Hair 
Grower  Co.,  (Com.  PI.  G.  T.  1893) 
4  Misc.  127,  53  State  Rep.  206,  23 
N.  Y.  S.  1016;  Flicker  v.  Graner, 
(Sup.  App.  T.  1898)  23  Misc.  112,  50 
N.  Y.  S.  769  (contract  calling  for 
weekly  advance  to  be  charged  at  end 
of  year  against  amount  earned  on 
piece  work)  ;  Seven  Sutherland 
Sisters  v.  Mclnnerney,  (Sup.  App.  T. 
1898)  24  Misc.  720,  53  N.  Y.  S.  771 
(commission  on  "  gross  sales  " —  dis- 
counts allowed  purchaser  under  terms 
of  sale  deducted )  ;  T.  J.  Hayes  Print- 
ing Co.  v.  Springer,  (Sup.  App.  T. 
1910)  123  N.  Y.  S.  240  (contract  for 
printing  theater  program  —  changes 
in  advertisements)  ;  Illinois  Surety 
Co.    V.    Hildebrand,    (Sup.    App.    T, 
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tract  alleged  is  not  disputed,  evidence  of  the  value  of  the  services 
is  not  relevant;  2  but  if  the  terms  of  the  alleged  contract  are  dis- 
puted, evidence  of  the  value  of  the  services  is  admissible  on  the 
issue  as  to  the  terms  of  the  contract.'    The  general  rule  prohibit- 


1911)  126  N.  Y.  S.  651  (premium  for 
fidelity  bond  indefinite  in  duration)  ,' 
Hacliett  V.  Hackett  Hatch  Door  Mfg. 
Co.,  (Super.  Ct.  1885)  52  Super.  Ct. 
263,  affirmed  108  N.  Y.  665  mem., 
15  N.  E.  445  (contract  for  minimum 
royalties ) . 

Where  excessive  import  duties  were 
exacted  by  the  government  and  the 
importer  agreed  to  pay  one-half  or 
fifty  per  cent  of  the  excessive  duties 
so  exacted  for  services  in  their  re- 
covery, it  was  held  that  this  entitled 
the  employee  to  half  of  the  interest 
paid  back  by  the  government  as  well 
as  half  of  the  excessive  duties,  as 
the  interest  so  paid  was  an  incident 
to  the  excessive  duties.  Barbey  v. 
Ludington,  (Sup.  G.  T.  1877)  10  Huu 
305. 

Where  an  agreement  was  to  pay 
an  agent  commissions  on  all  sales 
made  to  customers  that  he  solicited 
or  that  might  be  made  through  his 
influence,  it  was  held  that  whenever 
the  solicitation  was  of  or  the  influence 
was  exercised  upon  a  person  who  had 
already  dealt  with  the  defendant,  the 
commission  should  be  confined  to  the 
transaction  accomplished,  thus  re 
quiring  separate  sales  by  the  plaiji- 
tiff  to  entitle  him  to  a  continuing 
benefit  under  the  agreement,  unless, 
from  the  length  of  time  during  which 
the  customer  had  ceased  to  deal  with 
the  defendant,  it  would  be  a  fair 
inference  that  he  had  discontinued 
his  patronage;  while  if  a  customer 
was  made  such  by  the  intervention 
of  the  plaintiff's  solicitation  or  influ- 
ence, the  commissions  should  be  pay- 
able on  all  sales  to  him  as  long  as 
the  agreement  continued  unbroken. 
Ryer  v.  Wiberley,  (Sup.  G.  T.  18751 
4  Hun  632. 

Under  a  contract  for  commissions 
on  rents  received  for  services  in  ob- 
taining a  lessee,  the  agent  is  entitled 


to  commissions  on  rent  received  un- 
der a  renewal  lease  given  under  an 
option  therefor  contained  in  the 
original  lease.  Bogan  v.  Wright, 
(Sup.  App.  T.  1897)  22  Misc.  94, 
48  N.  Y.  S.  546,  aflirming  21  Misc. 
529,  48  N.  Y.  S.  444. 

A  contract  to  furnish  correspond- 
ence for  a  newspaper  or  Journal  at  a 
certain  amount  per  week,  on  the 
basis  of  averaging  a  certain  number 
of  words,  is  one  for  weekly  service 
at  a  fixed  compensation  and  not  for 
an  indefinite  quantity  of  matter  at 
a  certain  rate  per  word,  and  the 
correspondent  is  not  entitled  to  in- 
creased pay  where  his  articles  exceed 
the  specified  number  of  words.  Ben- 
jamin V.  Public  Service  Pub.  Co., 
(City  Ct.  Tr.  T.  1890)  32  State  Rep. 
237,  11  N.  Y.  S.  208. 

In  case  of  a  contract  for  the  right 
to  produce  a  play  on  a  royalty  basis 
an  agreement  to  pay  a  certain  amount 
as  advanced  royalties  is  an  absolute 
agreement  to  pay  such  sum,  leaving 
repayment  to  the  contingency  of  the 
non-earning  of  sufficient  royalties. 
Bartsch  v.  Woods,  (Sup.  App.  T. 
1914)  86  Misc.  58,  148  N.  Y.  S.  4. 
See  also  Lobsitz  v.  Leffler,  (Sup. 
1910)  140  App.  Div.  14,  124  N.  Y.  S. 
533;  Schlesinger  v.  Burland,  (Sup. 
App.  T.  1903)  42  Misc.  206,  85  N. 
Y.  S.  350  (advances  to  salesman  to 
be  deducted  from  commissions). 

3.  Barney  v.  Fuller,  (1892)  133 
N.  Y.  605,  44  State  Rep.  902,  30  N. 
E.  1007,  4  Silv.  App.  246;  Marsh  v. 
Holbrook,  (App.  1869)  3  Abb.  App. 
Dec.  176;  Van  Orden  v.  Fox,  (Sup. 
1898)  32  App.  Div.  173,  52  N.  Y.  S. 
863;  Marston  v.  Baerenklau,  (Com 
PI.  G.  T.  1895)  13  Misc.  13,  67  State 
Rep.  844,  33  N.  Y.  S.  994;  Trimble 
V.  Stilwell,  (Com.  PI.  1855)  4  E.  D. 
Smith  512. 

4.  Barney   v.    Fuller,    (1892)    133 
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ing  the  uee  of  oral  evidence  to  vary  written  contracts  precludes 
the  admic!  ion  of  such  evidence  to  vary  a  written  contract  in  respect 
to  the  compensation.^  It  was  determined  at  an  early  date  that 
where  work  is  done  under  a  special  contract  and  there  is  a  devia- 
tion from  the  original  plan  with  the  consent  of  the  parties,  the 
original  contract  governs  the  compensation  in  so  far  as  the  special 
contract  can  be  traced,  and  for  the  extra  labor  the  party  is  entitled 
to  recover  on  a  quantum  meruit.  But  there  may  be  such  a  devia- 
tion from  the  original  plans  as  to  show  an  abandonment  or  rescis- 
sion of  the  original  contract,  and  in  such  a  case  the  party  is  entitled 
to  recover  for  the  entire  work  on  a  quantum  meruit.' 

§  838.  Oompensaticn  by  Way  of  Share  of  Profits. —  Frequently 
in  contracts  for  services  or  the  like,  the  compensation  is  based  on  a 
share  of  the  profits.'  Where  a  yearly  compensation  for  services 
is  to  be  paid  out  of  the  profits  of  the  business  for  the  year,  the  right 
to  compensation  is  dependent  on  profits  being  earned,  but  if  profits 
are  earned  in  one  year  the  right  to  the  compensation  is  then  fixed 
irrespective  of  losses  in  a  prior  or  succeeding  year.*  In  determin- 
ing the  profits  of  a  business  for  the  purpose  of  fixing  the  compen- 
sation for  services  rendered  for  which  the  employee  is  to  receive  a 
certain  share  of  the  profits,  arbitrary  gratuitous  payments  or  the 

N.  Y.  605,  44  State  Eep.  902,  30  N.  E.  1908)    127  App.  Div.  576,  111  N.  Y. 

1007,  4  Silv.  App.  246;  H.  M.  Whit-  S.  883;   Osbrey  v.  Reimer,    (Sup.  G. 

ney   Co.,   v.   Stevenson,    (Sup.    ]897)  T.   1867)    49   Barb.   265,  modified  51 

17  App.  Div.   224,  45  N.  Y.   S.   552.  N.   Y.   630. 

5.  Thorp  V.  Ross,  (App.  1868)  4  Under  an  agreement  to  pay  an  eni- 
Keyes  546,  4  Abb.  App.  Dec.  416.  ployee  as  compensation  for  Ms  serv- 

6.  HoUinshead  v.  Mactier,  (Sup.  ices  for  a  year  a  certain  percentage 
1835)  13  Wend.  276;  Merrill  v.  of  the  profits  of  the  business,  he 
Ithaca,  etc.,  R.  Co.,  (Sup.  1837)  16  to  receive  a  certain  sum  per  week 
Wend.  586;  Goodwin  v.  McCormick,  to  be  charged  on  account  of  his 
(City  Ct.  G.  T.  1889)  25  State  Rep.  share  of  the  profits,  the  employee  is 
1017,  6  N.  Y.  S.  662.  See  also  Dubois  entitled  to  the  payment  of  the  stated 
V.  Delaware,  etc..  Canal  Co.,  (Sup.  weekly  payments  during  the  year, 
1830)  4  Wend.  285.  irrespective   of   the  then  profits   and 

7.  Clark  v.  Gilbert,  (1863)  26  N.  irrespective  of  his  liability  to  ac- 
Y.  279,  reversing  32  Barb.  576 ;  count  to  the  employer  in  case  the  per- 
Mayer  v.  Nethersole,  (Sup.  1902)  centage  of  the  profits  at  the  end  of 
71  App.  Div.  383,  75  N.  Y.  S.  987  the  year  are  less  than  the  advances, 
(method  of  determining  "profits"  Michael  v.  Kronthal,  (Super.  Ct.  Sp. 
of  theatrical  venture  —  cost  of  seen-  T.  1895)  13  Misc.  428,  68  State  Rep. 
ery,    costumes,   etc.)  ;    Miller   v.   Car  409,  34  N.  Y.  S.  681. 

Trust   Invest.   Co.,    (Sup.    1907)    120  8.  Jennery  v.  Olmstead,   (1882)   90 

App.  Div.  442,  105  N.  Y.  S.  5,  affirmed  N.  Y.   363,  reversing  12  Wkly.  Dig 

193  N.  Y.  617  mem.,  86  N.  E.  1127;  379. 
Hayes  v.  American  Bridge  Co.,  (Sup. 
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like  made  by  the  employer  are  not  necessarily  to  be  charged 
against  the  business.  While  the  employer  in  such  a  case  is  entitled 
to  manage  the  business  in  his  o^yn  way,  he  must  act  in  good  faith 
towards  the  employee.^  Thus  a  builder  is  not  necessarily  entitled 
to  charge  as  an  expense  of  the  business  gratuities  paid  to  architects 
or  worthless  bonds  taken  in  payment  of  debts  as  an  act  of  benevo- 
lence to  the  debtor.^"  A  reasonable  charge  against  the  profit  account 
for  depreciation  in  the  plant,  etc.,  may  be  proper  in  ease  of  a  con- 
tract by  a  corporation  to  pay  a  percentage  of  the  earnings  appli- 
cable to  dividends,  but  an  arbitrary  or  unreasonable  charge  for  the 
purpose  of  lowering  the  actual  net  earnings  cannot  be  made." 
Where  the  compensation  of  a  salesman  is  to  be  a  share  of  the  profits 
on  his  sales,  he  is  entitled  to  the  benefit  of  discounts  received  by  his 
employer  for  the  prepayment  of  the  price  of  goods  purchased.^^ 
In  estimating  the  profits  of  a  savings  bank  for  the  purpose  of  deter- 
mining the  compensation  of  an  officer,  it  has  been  held  that  the 
appreciation  in  the  market  value  of  government  bonds  purchased 
by  the  bank  for  a  permanent  investment  and  not  resold  is  not  to  be 
considered."  Where  a  firm  agrees  to  pay  an  employee,  in  addi- 
tion to  a  stated  salary,  a  percentage  of  the  profits  of  the  business, 
interest  paid  a  partner  under  the  partnership  agreement  on  his 
contribution  to  the  capital  of  the  firm,  of  which  agreement  the 
employee  had  no  knowledge,  is  not  to  be  deducted  in  estimating 
the  profits." 

§  839.  Quantum  Meruit  or  Valebat. —  Where  the  compensation 
for  services  to  be  rendered  or  for  goods  sold  and  delivered  is  not 
fixed,  the  law  implies  a  promise  to  pay  a  reasonable  compensation 
or  price  therefor.^"  Where  repairs  on  a  vessel,  building,  or  the 
like,  are  undertaken  on  a  quantum  meruit,  the  fact  that  the  cost 
exceeds  the  estimate  given  as  to  the  probable  cost  does  not  afEect 

9.  Marsh  v.  Masterton,  (1886)  101  N.  Y.  S.  5,  affirmed  193  K  Y.  617, 
N.  Y.  401,  5  N.  E.  59.     See  also  Mil-       86  N.  E.  1127. 

ler  V.   Car   Trust   Invest.   Co.,    (Sup.  12-  Bergen     v.     Hitchings,      (Sup. 

1907)     120    App.    Div.    442,    105    N.       1897)   22  App.  Div.  395,  48  N.  Y.  S. 

Y.  S.  5,  affirmed  193  N.  Y.  617  mem.,       ^\„    ^  r>i      ^     j     /e        r. 

',,„„,,  .  a:  13.  Jennery  v.  Olmstead,   (Sup.  Gr. 

86   N.   E.    1127    (bonus   given   officer       ^     ^^^^^    ^y^^^    ^3^^    ^^^^^   ^^^ 

of  corporation  excluded  m  determm-  ^p.^.^^  ^j^^  ^^^  j^    Y.   654,  13  N. 

ing  profits  of  its  business).  ^    g2g 

10.  Marsh  V.  Masterton,  (1886)  101  14  Buning  v.  Kittell,  (Sup.  G. 
N.  Y.  401,  5  N".  E.  59,  affirming  50  j.  igggj  4  Silv.  Sup.  474,  27  State 
Super.  Ct.  187.  Rep.  354,  7  N.  Y.  S.  485. 

11.  Miller  v.  Car  Trust  Invest.  Co.,  15.  See  infra,  sections  1046  et  seq. 
(Sup.   1907)    120  App.  Div.  442,  105  and  1103  et  seq. 
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the  right  to  recover  the  value  of  the  work  done,  and  unless  the 
contract  clearly  so  provides,  it  is  not  incumbent  on  the  party  doing 
the  work,  when  the  estimated  cost  has  been  reached,  to  notify  the 
other  party  of  such  fact  as  a  condition  precedent  to  the  right  to 
recover  for  the  excess  beyond  the  estimated  cost."  All  the  facts 
attendant  on  the  rendition  of  the  services  are  to  be  taken  into  con- 
sideration in  fixing  their  value,"  and  where  the  services  are  of  a 
confidential  and  technical  character,  the  ability  and  character  of 
the  party  rendering  them  is  an  element  to  be  taken  into  considera- 
tion.^* Where  the  claim  is  for  services  of  a  confidential  nature 
rendered  a  decedent  in  the  general  management  of  his  affairs,  the 
amount  of  the  decedent 's  property  bears  directly  on  the  nature  and 
value  of  the  services,  and  estimates  of  their  value  placed  thereon 
by  the  decedent  are  in  the  nature  of  admissions  and  are  admissible 
in  evidence  against  his  estate.^'  Expert  testimony  may  also  be 
admissible.^"  "Where  services  for  a  certain  number  of  hours  per 
day  for  a  year  are  rendered  and  paid  for  at  a  certain  yearly  sum, 
and  for  the  next  year  the  services  are  continued  but  the  number  of 
hours  of  employment  are  increased,  the  law  will  not  imply  an  agree- 
ment to  pay  pro  rata  for  the  additional  hours  of  service.  Because 
a  person  may  be  willing  to  pay  a  certain  price  for  a  certain  num- 
ber of  hours'  services  during  any  given  period  of  time,  it  cannot 
be  presumed  that  he  intends  to  assent  to  payment  of  double  that 
compensation  for  double  the  number  of  hours.^'  Where  a  gas  com- 
pany after  the  expiration  of  a  contract  for  furnishing  gas  for  light- 
ing the  streets,  which  the  parties  are  unwilling  to  renew,  continues 
to  furnish  gas,  it  is  entitled  to  recover  the  reasonable  value  thereof 
and  is  not  restricted  to  the  price  fixed  in  the  expired  contract."' 
Where  an  advertisement  is  inserted  in  a  newspaper  on  request 
without  any  agreement  as  to  the  price,  the  publisher  is  entitled  to 
the  usual  rates  charged  and  received  by  him  for  the  ordinary 

16.  Carll  V.  Spoflford,  (1871)  45  146  N.  Y.  332,  66  State  Rep.  641,  40 
N.  Y.  61.  N".  E.  991;  Gall  v.  Gall,   (Sup.  1898) 

17.  Gall  V.  Gall,  (Sup.  1898)  27  27  App.  Div.  173,  50  N.  Y.  S.  563. 
App.  Div.  173,  50  N.  Y.  S.  563.  21.  Miller  v.  Hooper,    (Sup.  6.  T. 

18.  Johnson  v.  Myers,  (1886)  103  1876)  7  Hun  200.  As  to  the  renewal 
N.  Y.  663,  3  State  Rep.  651,  9  N.  E.  of  contracts  for  services  by  con- 
52,  25  Wkly.  Dig.  55,  1  Silv.  App.  tinuing  in  the  employment,  see  infra, 
203;    Gall   V.   Gall,    (Sup.   1898)    27  section  895  et  seq. 

App.  Div.  173,  50  K.  Y.  S.  563.  22.  Harlem  Gas  Light  Co.  v.  New 

19.  Gall  V.  Gall,  (Sup.  1898)  27  York,  (1865)  33  N.  Y.  309,  affirin- 
App.  Div.   173,  50  N.   Y.   S.   563.  ing  26  Super.  Ct.  100. 

20.  Edgecomb  v.  Buckhout,   (1895; 
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advertisements  he  inserts.  There  is  not,  and  from  the  nature  of 
things  cannot  be,  any  market  or  standard  value  of  advertising,  by 
which  any  other  rate  can  be  fixed  in  the  absence  of  a  special  agree- 
ment. The  value  of  the  publication  differs  in  every  newspaper 
according  to  its  circulation  generally,  its  circulation  among  particu- 
lar classes,  and  the  place  occupied  by  the  advertisement  in  the 
paper.  When  advertisers  send  their  advertisements,  without  pre- 
vious acquaintance  with  and  reliance  on  certain  rates,  or  previous 
agreement  as  to  price,  they  can  only  require  that  the  charge  shall 
not  exceed  the  established  rates  of  the  paper.^^  Though  no  definite 
compensation  is  fixed,  still  if  it  is  provided  that  the  charge  shall 
not  exceed  a  certain  amount,  the  maximum  so  fixed  is  the  limit  for 
which  a  recovery  may  be  had,  irrespective  of  the  reasonableness 
of  the  charge.^* 

§  840.  Work  Done  on  Cost  Plus  Plan,— Frequently  contracts 
call  for  the  doing  of  work  on  what  is  known  as  the  cost  plus  plan, 
that  is,  the  party  for  whom  the  work  is  done  agrees  to  pay  the 
cost  of  the  work,  and  a  percentage  thereof  as  compensation  to  the 
other  party.  Under  such  a  contract  the  contractor  has  no  right  to 
enhance  unnecessarily  the  cost  of  the  work  by  paying  arbitrarily 
high  wages  or  the  like.^  On  the  other  hand,  he  may  be  justified  in 
employing  union  labor  and  charging  the  wages  paid  such  labor 
though  local  nonunion  labor  at  a  lesser  wage  could  have  been 
employed.^  Under  a  contract  of  this  character  the  contractor  is 
not  entitled  to  charge  for  his  own  services  in  the  superintendence 
of  the  work.^' 

§  841.  Agreement  for  Compensation  by  Will. —  Where  services 
are  rendered  in  pursuance  of  a  mutual  understanding  between  the 
parties  that  compensation  shall  be  made  by  will,  and  the  party 
receiving  the  services  dies  without  making  the  expected  recompense, 
the  party  rendering  the  services  is  entitled  to  compensation  out 
of  the  estate  of  the  deceased,  as  a  creditor,  for  the  value  of  the 
services.^^    And  the  fact  that  the  promisor  dies  insolvent  does  not 

23.  Mierson  v.  New  York,  (Com.  317,  on  second  appeal  103  App.  Div. 
PI.  1875)    6  Daly  74.  593,  92  N.  Y.  S.  858. 

24.  Russell  v.  Wylly,  (Sup.  App.  T.  27.  Menlenbergh  v.  Coe,  (Sup.  Sp. 
1909)   119  N.  Y.  S.  155.  T.  1916)   160  N.  Y.  S.  581. 

25.  Westendorf  v.  Dininny,  (Sup.  28.  Robinson  v.  Raynor,  (1864)  28 
1905)  103  App.  Div.  593,  92  N.  Y.  N.  Y.  494,  reversing  36  Barb.  128: 
S.  858,  on  prior  appeal  73  App.  Div.  Reynolds  v.  Robinson)  (1876)  64 
511,  77  N.  Y.  S.  317.  N.     Y.     589;     Collier   'v.     Rutledge, 

26.  Hilbrand  v.  Dininny,  (Sup.  (1892)  136  N.  Y.  621,  49  State  Rep. 
1902)   73  App.  Div.  511,  77  N.  Y.  S.       75,  32  N.  E.  626;  Gall  v.  Gall,  (Sup. 
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aifect  the  question  as  to  the  amount  of  or  right  to  compensation 
as  a  creditor.29  If  the  provision  in  the  will  is  insufficient  to  pay  in 
full  for  the  services,  the  party  rendering  them  may  claim  as  a 
creditor  of  the  estate  for  the  balance.^"  An  express  agreement  for 
compensation  need  not  be  shown,  although  if  the  services  are  gratui- 
tously rendered  or  are  done  with  the  expectation  merely,  by  the 
person  doing  them,  that  they  will  be  compensated  by  will,  without 
any  mutual  understanding,  express  or  implied,  between  the  parties 
to  that  effectj  they  will  not  constitute  a  valid  claim.^^  If  the  agree- 
ment is  that  a  certain  amount  or  certain  property  shall  be  given  to 
the  party  rendering  the  services,  the  amount  agreed  on  or  the  value 
of  the  property  is  the  measure  of  the  compensation,  otherwise  the 
measure  of  recovery  is  the  reasonable  value  of  the  services  ren- 
dered.'^ 

§  842.  Medium  of  Payment. — At  the  time  when  paper  currency 
was  at  a  disparity  as  regards  gold,  it  was  held  that  as  paper  was 
the  ordinary  and  usual  currency,  contracts  between  citizens  for  the 
payment  of  money  should  be  construed  as  contemplating  payment 
in  paper  currency  unless  payment  in  gold  was  expressly  stipulated 
for.''  A  contract  to  deliver  a  certain  amount  of  ' '  current  funds  ' ' 
of  the  government  at  fifteen  cents  on  the  dollar  was  considered  a 
contract  to  deliver  paper  money  at  fifteen  cents  on  the  dollar  pay- 
able in  gold.'*  An  agreement  by  an  employer  to  pay  at  the  rate  of 
sixty  dollars  per  month  in  ' '  gold  bullion, ' '  valued  at  sixteen  dollars 
per  ounce  in  gold  coin  of  the  United  States,  has  been  considered  an 
agreement  to  pay  in  money  and  not  in  uncoined  gold,  and 
therefore  no  demand  for  payment  was  necessary  before  bringing 
an  action.'^ 

§  843.  Compensation  on  Estimate  of  Third  Persons  Generally. 
■ — A  provision  somewhat  similar  to  that  requiring  an  architect's 

1898)   27  App.  Div.  173,  50  N.  Y.  iS.  30.   Reynolds  v.   Robinson,    (1876) 

563;  Bair  v.  Hager,    (Sup.   1904)    97  64    N.    Y.     589,     on    second    appeal 

App.  Div.  358,     90  N.   Y.  S.  27,   15  (1880)  82  N.  Y.  103;  Hill  v.  Kidney, 

N.  Y.  Annot.  Cas.  283;   Shakespeare  (Sup.  G.  T.  1878)    7  Wkly.  Dig.  82. 

V.  Markham,    (Sup.   G.   T.   1877)    10  31.  See  infra,  section  1107. 

Hun  311,  322;  Stokes  v.  Pease,  (Sup.  32.  Robinson  v.  Raynor,   (1864)   28 

G.   T.    1894)    79   Hun   304,   60   State  N.  Y.  494. 

Rep.  863,  29  N.  Y.  S.  430;  Eagan  v.  33.  Fabbri  v.  Kalbfleisch,  (1873)  52 

Kergell,     (Surr.    Ct.    1882)     1    Dem.  N  Y.  28,  affirming  32  Super.  Ct.  252. 

464.  34.  Cooke  v.  Davis,    (1873)    53  N. 

29.  Collier  V.  Rutledge,   (1892)   136  Y.  318. 

N.  Y.  621,  49  State  Rep.  75,  32  N.  E.  35.    Counsel   v.   Vulture   Min.   Co., 

626.  (Com.  PI.  1874)  5  Daly  74. 
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or  engineer's  certificate  as  to  performance  of  the  contract  ^^  requires 
as  the  basis  for  and  a  condition  precedent  to  payment  the  certificate 
or  estimate  of  the  engineer  under  whose  supervision  the  work  is 
done,  as  to  the  amount  of  the  work,  etc.  A  provision  of  this  char- 
acter is  upheld  as  free  from  legal  objection,  and  as  a  general  rule 
the  procurement  of  the  certificate  or  estimate  is  essential  to  a  recov- 
ery of  compensation."  A  provision,  ho^vever,  requiring  that  the 
engineer  in  charge  shall,  on  the  first  day  of  each  month,  estimate 
the  amount  of  the  work  done  in  the  previous  month  and  return  a 
certificate  to  the  party  for  whom  the  work  is  being  done,  who  shall 
pay  to  the  contractor  a  certain  percentage  of  the  amount  due  for 
that  work,  and  that  on  the  final  completion  of  the  work  the  full 
amount  due  the  contractor  in  accordance  with  the  estimates  of  the 
engineer  shall  be  paid,  imposes  on  the  contractor  no  duty  to  obtain 
a  certificate  before  the  payment  of  any  amount  to  him,  as  the  pro- 
vision is  solely  for  the  benefit  of  the  party  for  whom  the  work  is 
done,  and  the  contractor  has  no  control  over  the  procurement  of  the 
certificate.^*  Where  a  construction  contract  requires  the  engineer's 
certificate  of  the  amount  of  work  done,  as  the  criterion  for  deter- 
mining such  question  and  the  amount  of  the  compensation  which 
is  based  thereon,  an  arbitrary  refusal  by  the  engineer  to  give  the 
certificate  excuses  its  nonproduction,  and  a  recovery  may  be  had 
on  proof  by  other  evidence  of  the  amount  of  work  done,  and  the 
same  effect  is  given  to  a  refusal  due  to  the  directions  or  conduct  of 
the  party  for  whom  the  work  is  done.^^  Thus  where  the  engineer's 
estimate  of  the  amount  of  work  done  was  on  measurements  taken 
by  him  ex  parte  and  without  an  opportunity  for  the  contractor  to 
be  present,  and  therefore  was  not  binding  on  the  contractor,"  and 
the  party  for  whom  the  work  was  done  refused  to  have  the  engineer 
make  another  estimate  or  review  the  one  made,  this  was  held  to 
excuse  the  contractor  from  procuring  the  required  estimate."  A 
provision  for  the  estimation  of  quantities  by  the  engineer  does  not 
apply  where  the  action  is  one  on  a  quantum  meruit  for  a  part  per- 

36.  See   infra,   section  932   et   seq.  38.  Rusling  v.  Union  Pipe,  etc.,  Co., 

37.  McMahon  v.  New  York,  etc.,  R.  (Sup.  1896)  5  App.  Div.  448,  39  ]S'. 
Co.,  (1859)  20  N.  Y.  463;  Byron  v.  Y.  S.  216,  affirmed  on  opinion  below 
Low,  (1888)  109  N.  Y.  291,  14  State  158  N.  Y.  737  mem.,  53  N.  E.  1131. 
Rep.  823,  16  N.  E.  45;  Sweet  v.  Mor-  39.  McMahon  v.  New  York,  etc.,  R. 
risen,   (1889)    116  N.  Y.  19,  26  State  Co.,   (1859)   20  N.  Y.  463. 

Rep.  445,  22  N.  E.  276,  affirming  103  40.  See  infra,  section  845. 

N.  Y.  235,  2  State  Rep.  781,  8  N.  E.  41.  McMahon  v.  New  York,  etc.,  R. 

396,  reargument  denied  30  State  Rep.  Co.,   (1859)    20  N.  Y.  463. 

23. 
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formanee,  full  performance  being  prevented  by  the  wrongful  act 
of  the  other  party,  as  the  action  is  not  on  the  eontract.*^  ^he 
classification  of  the  work  is  ordinarily  to  be  made  by  the  engineer 
after  work,  such  as  excavation,  is  done;  and  in  case  of  a  subcon- 
tract for  railroad  construction  work  containing  a  clause  providing 
for  a  classification  of  the  character  of  excavation  work  by  the 
engineer  of  the  railroad  company  similar  to  that  contained  in  the 
principal  contract,  the  object  of  which  is  to  enable  the  contractor 
to  settle  with  his  subcontractor  on  the  same  basis  on  which  his 
settlement  with  the  railroad  company  is  made,  it  has  been  held 
that  a  promise  by  the  engineer  to  the  subcontractor  at  the  time 
excavation  work  is  started,  to  classify  the  work  in  a  certain  manner, 
is  not  the  classification  contemplated  by  the  subcontractor  and  is 
not  binding  on  the  contractor  so  as  to  preclude  the  engineer  after 
the  excavation  is  done  from  giving  to  it  a  different  classifi.cation/^ 
"Where  the  contract  provides  merely  that  the  amount  due  the  con- 
tractor shall  be  evidenced  by  a  certificate  of  the  engineer,  such  a 
certificate  is  not  deprived  of  its  effect  as  evidence  merely  because 
it  was  made  after  the  commencement  of  the  action,  the  contract 
not  making  such  certificate  a  condition  precedent  to  the  main- 
tenance of  the  action.*^ 

§  844.  Conclusiveness  of  Classification  or  Estimate. — The 

certificate  of  the  person  designated  is,  like  the  certificate  as  to  the 
completion  of  the  work,*'  not  only  prima  facie  evidence  as  to  the 
amount  and  character  of  the  work  done,  thus  casting  on  the  party 
for  whom  the  work  is  done  the  burden  of  showing  that  it  is  incor- 
rect,** but  is,  as  a  general  rule,  conclusive  as  between  the  parties  in 
the  absence  of  fraud  or  palpable  error.*'    It  is  otherwise,  however, 

4U  Clark  v.  New  York,    (Sup.   G.  N.  Y.   19,  34,  26  State  Rep.  445,  22 

T.    1848)    3   Barb.    288,    reversed   on  N.  E.  276,  affirming   103  N.  Y.   235, 

other  grounds  4  N.  Y.  338.  2  State  Rep.  781,  8  N.  E.  396,  rear- 

43.  Dorwin  v.  Westbrook,  (Sup.  G.  gument  denied  30  State  Rep.  23; 
T.  1893)  71  Hun  405,  54  State  Rep.  Allen  v.  Oneida,  (1914)  210  N.  Y. 
390,  24  N.  Y.  S.  955.  496,    104   N.    E.    920,    reversing   151 

44.  Gillies  v.  Manhattan  Beach  App.  Div.  943  mem.,  136  N.  Y.  S. 
Imp.  Co.,  (1895)  147  N.  Y.  420,  70  273;  Amsterdam  Sewer  Comrs.  v. 
State  Rep.  8,  42  N.  E.  196.  Sullivan,    (Sup.   1896)    11   App.  Div. 

45.  See  tnfra,  section  937.  472,  42  N.  Y.  S.  358;   Smith  v.  New 

46.  Pucci  V,  Barney,  (Com.  PI.  G.  York,  (Sup.  1896)  12  App.  Div.  391, 
T.  1893)  2  Misc.  354,  5r  State  Rep.  76  State  Rep.  522,  42  N.  Y.  S.  522; 
581,  21  N.  Y.  S.  1099,  affirming  1  Lawrence  v.  New  York,  (Sup.  1898) 
Misc.  84,  48  State  Rep.  30,  20  N.  29  App.  Div.  298,  51  N.  Y.  S.  416, 
Y.  S.  375.  affirmed  162  N.  Y.   617  mem.,  57  N. 

47.  Sweet  v.  Morrison,  (1889)   116  E.    1115;    Thilemann   v.   New   York, 
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in  case  of  such  fraud  or  error/^  or  where  an  error  is  the  result  of 
a  mistake  of  law  in  the  construction  of  the  contract.^^  And  under 
a  provision  that  the  certificate  of  the  engineer  shall  be  conclusive  as 
to  the  amount  of  materials  furnished  and  work  done,  the  engineer 
wiU  not  be  permitted  by  a  final  certificate,  based  on  an  erroneous 
construction  of  the  contract,  to  affect  the  right  of  the  contractor  to 
his  compensation.^"  It  is  not  necessary,  in  order  to  vitiate  the 
classification  as  made  fraudulently,  that  the  person  from  whom  the 
work  was  done  be  connected  with  the  alleged  fraud  of  the  engi- 
neer."^ The  fact  that  the  engineer  has  unreasonably  delayed  giving 
his  certificate  as  to  the  amount  and  classification  of  the  work  does 
not,  if  in  fact  it  is  given  prior  to  an  action  by  the  contractor  to 
recover  his  compensation,  affect  the  weight  which  is  to  be  given  to 
the  certificate.^^  The  intermediate  certificates  of  the  engineer  as  to 
the  amount  of  work  done,  on  which  instalments  of  the  compensation 
are  paid,  are  not  regarded  as  conclusive,  and  errors  therein  may  be 
corrected  when  the  final  certificate  is  given.^'  Such  certificates 
are,  however,  competent  evidence  in  determining  the  entire  amount 


(Sup.  1901)  66  App.  Div.  455,  73 
N.  Y.  S.  352;  Burns  v.  New  York, 
(Sup.  1902)  69  App.  Div.  214,  f4 
N.  Y.  S.  697,  affirming  31  Misc.  315, 
63  N.  Y.  S.  1078;  Snyder  v.  New 
York,  (Sup.  1902)  74  App.  Div.  421, 
77  N.  Y.  S.  637;  Price  v.  New  York, 
(Sup.  1905)  104  App.  Div.  198,  93 
N.  Y.  S.  967,  Whiteman  v.  New  York, 
(Sup.  G.  T.  1880)  21  Hun  117;  Dil- 
lon V.  Syracuse,  (Sup.  G.  T.  1890) 
5  Silv.  Sup.  575,  29  State  Rep.  912, 
9  N.  Y.  S.  98;  O'Brien  v.  New  York, 
(Sup.  Tr.  T.  1891)  15  N.  Y.  S.  520, 
affirmed  65  Hun  112,  47  State  Rep. 
268,  19  N.  Y.  S.  793,  which  is  af- 
firmed 139  N.  Y.  543,  55  State  Rep 
596,  35  N.  E.  323;  Voorhis  v.  New- 
York,  (Sup.  G.  T.  1873)  46  How.  Pr. 
116. 

48.  Thilemann  v.  New  York,  (Sup. 
1901)  66  App.  Div.  455,  73  N.  Y.  S. 
352;  Dorwin  v.  Westbrook,  (Sup.  G. 
T.  1895)  86  Hun  363,  67  State  Rep. 
149,  33  N.  Y.  S.  449.  See  also  Board 
of  Education  v.  Richfield  Springs 
First  Nat.  Bank,  (Sup.  G.  T.  1893) 
70  Hun  520,  54  State  Rep.  46,  24  N. 
y.  S.  392. 


49.  Burke  v.  New  York,  (Sup. 
1896)  7  App.  Div.  128,  40  N.  Y.  S. 
81 ;  Merrill-Ruckgaber  Co.  v.  New 
York,  (Sup.  1914)  160  App.  Div.  513, 
145  N.  Y.  S.  577;  Croton  Falls 
Constr.  Co.  v.  New  York,  (Sup.  1915) 
168  App.  Div.  261,  154  N.  Y.  S.  76; 
R.  G.  Packard  Co.  v.  New  York,  (Sup. 
1912)  137  N.  Y.  S.  9,  151  App.  Div. 
941  mem. 

50.  Burke  v.  New  York,  (Sup. 
1896)  7  App.  Div.  128,  40  N.  Y.  S. 
81. 

51.  Dorwin  v.  Westbrook,  (Sup. 
6.  T.  1895)  86  Hun  363,  67  State 
Rep.  149,  33  N.  Y.  S.  449. 

52.  O'Brien  v.  New  York,  (Sup. 
Tr.  T.  1891)  15  N.  Y.  S.  520,  af- 
firmed 65  Hun  112,  47  State  Rep. 
258,  19  N.  Y.  S.  793,  which  is  at- 
firraed  139  N.  Y.  543,  55  State  Rep. 
596,  35  N.  E.  323. 

53.  O'Brien  v.  New  York,  ( Sup.  Tr. 
T.  1891)  15  N.  Y.  S.  520,  affirmed 
65  Hun  112,  47  State  Rep.  258,  19 
N.  Y.  S.  793,  which  is  affirmed  139 
N.  Y.  543,  55  State  Rep.  596,  35  N. 
E.  323. 
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of  work  done.^^  On  the  issue  as  to  whether  the  classification  of  the 
work  by  the  engineer  was  made  in  bad  faith,  it  has  been  held  error 
to  admit  evidence  as  to  the  manner  in  which  he,  acting  in  a  similar 
capacity  in  respect  to  contracts  with  other  persons,  classified  similar 
work,  especially  where  it  is  not  shown  that  the  contracts  with  such 
other  persons  were  the  same  as  the  contract  in  question.^^  Where 
an  engineer  not  in  the  employ  of  either  party  is  designated  to  settle 
disputes  between  the  parties  as  to  the  amount  of  work  done,  and 
subsequently  he  enters  the  employ  of  the  party  for  whom  the 
work  is  being  done,  he  thereby  becomes  disqualified  to  act  as  the 
arbiter  of  such  disputes  and  his  certificate  is  not  binding  on 
the  contractor. °° 

§  845. Particular  Matters  Affecting  Estimate. —  Where  a 

railroad  or  municipal  construction  contract  refers  to  the  engineer 
of  the  railroad  company  or  municipality  by  his  official  title  and 
not'  by  name,  as  the  person  by  whom  the  estimates  are  to  be  made 
or  the  work  approved,  etc.,  this  refers  to  the  person  holding  such 
position  at  the  time  the  acts  are  to  be  done,  and  not  the  person 
holding  the  office  at  the  time  the  contract  was  entered  into,  and 
consequently  where  the  person  holding  the  office  dies  or  is  dis- 
placed, his  successor  in  office  at  the  time  the  acts  are  to  be  done  is 
the  proper  person  to  perform  them.^'  And  where  the  provision 
requires  the  estimate  to  be  made  by  the  engineer  in  charge  of  the 
railroad  this  means  the  engineer  in  charge  of  the  road  as  a  whole 
and  not  the  subordinate  engineer  under  whose  immediate  super- 
vision the  work  is  done.^*  Where  after  work  performed,  chiefly 
of  a  temporary  nature,  in  the  construction  of  a  bridge,  the  defend- 
ant agrees  to  pay  therefor  on  a  certificate  of  the  engineer  in  charge 
of  the  work  as  to  its  amount,  etc.,  this  was  held  to  refer  to  the 
engineer  in  charge  of  the  bridge  at  the  time  the  work  was  done, 
who  was  consequently  familiar  with  the  work,  and  not  the  engineer 
who  thereafter  took  his  place. ^^    Where  in  case  of  a  subcontract 

54.  Atlantic,  etc.,  Co.  v.  Woodmere  Co.,  (1914)  211  N.  Y.  .346,  105  N.  E- 
Realty  Co.,  (Sup.  1913)  156  App.  653,  reversing  151  App.  Div.  941 
Div.  351,  142  N.  Y.  S.  953.  mem.,   136  N.  Y.   S.   1141.     See  also 

55.  Dorwin  v.  Westbroolc,  ( Sup.  G.  Croton  Falls  Conatr.  Co.  v.  New 
T.  1895)  86  Hun  363,  67  State  Rep  York,  (Sup.  1915)  168  App.  Div. 
149,  33  N.  Y.  S.  449.  261,  154  N.  Y.  S.  76. 

56.  Atlantic,  etc.,  Co.  v.  Woodmere  58.  Reilly  v.  Lee,  (Sup.  G.  T.  1891) 
Realty  Co.,  (Sup.  1913)  156  App.  41  State  Rep.  559,  16  N.  Y.  S.  313. 
Div.  351,  142  N.  Y.  S,  953.  59.   Wangler  v.    Swift,    (1882)    90 

67.  Meacham  v.  Jamestown,  etc.,  R.       N.  Y.  38. 
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for  the  construction  of  a  railroad  the  compensation  is  to  be  paid  on 
the  certificate  of  the  chief  engineer  of  the  railroad  company,  as 
to  the  amount  of  the  work  done,  etc.,  which  shall  be  conclusive 
between  the  parties,  the  chief  engineer  is  not  required  to  make  the 
measurements  personally  on  which  his  estimate  is  to  be  based  but 
may  rely  on  those  taken  by  his  subordinates.^"  The  party  by  whom 
the  work  is  done  is  entitled  to  have  the  estimate  based  on  actual 
measurement  or  something  which  would  be  equivalent  to  a  meas- 
urement ;  he  is  not  bound  by  a  mere  guess  or  loose  estimate.  Thus, 
where  wood  sold  was  to  be  measured  by  a  third  person,  and  he 
measured  with  a  tape  line  the  length  of  the  piles  but  merely  esti- 
mated their  height  and  breadth  by  his  eye,  it  was  held  that  the 
seller  was  not  bound  by  such  a  loose  estimate.*^  The  contractor  is 
entitled  also  to  an  opportunity  to  be  present  when  the  engineer 
takes  the  measurements,  etc.,  on  which  his  final  estimate  of  the 
amount  of  work  done,  such  as  excavation  work  or  the  like,  is  based ; 
the  engineer  is  not  authorized  in  proceeding  ex  parte.*^  "  "When 
it  is  considered,"  says  Selden,  J.,  "  that  the  engineer  who  makes 
the  estimate  is  the  agent  and  employee  of  the  defendants,  selected 
by  and  receiving  his  compensation  from  them,  and  that  his  esti- 
mate, if  legally  made,  is  absolutely  conclusive  upon  the  rights  of 
the  plaintiff,  it  is  too  plain  to  be  denied  that  he  ought  in  justice 
to  have  at  least  the  opportunity  of  being  present  when  that  in 
which  he  is  so  deeply  interested  is  done.  An  arbitrator,  although 
supposed  to  be  entirely  indifEerent,  can  never  proceed  a  single  step 
without  notice  to  the  parties.  The  position  of  the  engineer  here  is 
not  unlike  that  of  an  arbitrator ;  with  this  difference,  that  he  is  the 
selected  and  paid  servant  of  one  of  the  parties.  Ought  he  then  to 
be  permitted  to  go  on  without  notice  to  the  other  party?  There 
can  be  but  one  answer  to  the  question.  As  the  contractor  in  such 
cases  is  dependent  entirely  upon  the  skill  and  integrity  of  the 
company's  agent,  he  ought  at  least  to  have  such  protection  as  a 
right  to  notice  may  afford.  I  have  no  hesitation,  therefore,  in 
holding  that  the  ex  parte  estimate  and  measurement  made  in  this 
case  was  not  such  a  final  estimate  as  would  bind  the  plaintiff. ' ' " 

60.  Sweet  v.  Morrison,   (1889)    116       T.    1869)    57   Barb.    193,   7   Abb.   Pr. 
N.  Y.   19,   26  State   Rep.  445,  22  N.       N.  S.  408. 

E.   276,   aflBrming   103   N.   Y.   235,   2  62.    McMahon   v.    New   York,   etc., 

State   Rep.   781,   8   N.   E.   396,   rear-  R.  Co.,  (1859)  20  N.  Y.  463. 

gument  denied  30  State  Rep.  23.  63.  McMahon  v.  New  York,  etc.,  R. 

61.  McAndrews  V.  Santee,  (Sup.  G.  Co.,   (1859)   20  N.  Y.  463,  466. 
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Place  of  Performance 
§  846.  In  General. —  The  parties  to  a  contract  may  make  express 
provision  as  to  the  place  of  performance  and  full  effect  will  be 
given  thereto,^  and  if  no  place  is  fixed,  even  though  the  contract 
is  under  seal,  it  is  competent  for  the  parties  subsequently  to  appoint 
a  place  by  parol. *=  If  the  contract  is  to  pay  money  and  no  place 
of  payment  is  specified,  the  general  rule  has  been  adopted  from  an 
early  date  that  it  is  the  duty  of  the  debtor  to  seek  the  creditor  in 
order  to  make  payment  or  to  tender  payment  at  his  residence.'^'' 
And  the  fact  that  a  loan  is  secured  by  a  mortgage  on  land  does 
not,  it  seems,  change  the  general  rule  that  the  debtor  must  seek  the 
creditor,  and  raise  an  inference  that  the  payment  is  to  be  made 
where  the  mortgaged  property  is  situated.^'  It  has  also  been  held 
that  where  the  contract  is  to  deliver  portable  articles,  and  the  time 
of  delivery  is  fixed  but  not  the  place,  the  place  of  delivery  is  the 
residence  or  place  of  business  of  the  person  to  whom  delivery  is  to 
be  made.*'  This  has  been  held  true  as  to  a  contract  to  deliver  a 
large  quantity  of  salt  at  a  stated  time.'^'  And  it  has  been  held  that 
this  rule  is  not  varied  by  the  fact  that  the  party  to  whom  the 
delivery  is  to  be  made  has  agreed  to  deliver  to  the  other  party 
barrels  in  which  to  pack  the  commodity  for  delivery.  This,  it  is 
said,  rather  strengthens  the  legal  inference  that  the  delivery  is  to 
be  made  at  the  residence  of  the  party  to  whom  delivery  is  to  be 
made.'"  In  ease  of  a  contract  for  the  conveyance  of  land,  in  which 
no  place  for  the  delivery  of  the  deed  is  stated,  the  view  was  taken 
in  an  early  case  that  it  is  the  duty  of  the  vendor  to  seek  the  pur- 
chaser and  offer  him  the  deed.'^    Also,  where  a  note  was  payable 

64.  Weyand  v.  Park  Terrace  Co.,  67.  Weyand  v.  Park  Terrace  Co., 
(1911)  202  N.  Y.  231,  236,  95  N.  B.  (1911)  202  N.  Y.  231,  238,  95  N.  E. 
723.  723;    Grussy  v.   Schneider,    (Sup.   G. 

65.  lYanchot  v.  Leach,  (Sup.  1826)  T.  1876)  55  How.  Pr.  188,  affirming 
5    Cow.'  506;    Esmond   v.   Van    Ben-  50  How.  Pr.  134. 

schoten,   (Sup.  G.  T.  1852)    12  Barb.  68.  Goodwin    v.    Holbrook,     (Sup. 

366,  370.  1830)  4  Wend.  377.     See  aUo  Krantz 

66.  Weyand  v.  Randall,  (Sup.  Mfg.  Co.  v.  Gould  Storage  Battery 
1909)  131  App.  Div.  167,  115  N.  Y.  Co.,  (Sup.  1903)  83  App.  Div.  133, 
S.   279,   on   second   appeal    135   App.  82  N.  Y.  S.  474. 

Div.  821,  120  N.  Y.  S.  192,  reversed  69.  Goodwin    v.    Holbrook,     (Sup. 

on  other  grounds  202  N.  Y.  231,  95  1830)    4  Wend.   377. 

N.    E.    723;    Goodwin    v.    Holbrook,  70.  Goodwin    v.    Holbrook,     (Sup. 

(Sup.     1830)     4     Wend.     377,     379;  1830)    4  Wend.  377. 

Grussy    v.    Schneider,     (Sup.    G.    T.  71.  Franchot  v.  Leach,  (Sup.  1826) 

1876)     55    How.    Pr.    188,    affirming  5  Cow.  506. 

50  How.  Pr.  134. 
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in  ponderous  articles  at  a  day  certain,  without  specifying  any  place 
of  payment,  it  was  held  in  an  early  case  that  to  make  a  tender  the 
promisor  ought  to  seek  the  promisee  before  the  day  and  ascertain 
of  him  where  he  will  have  the  articles  delivered,  and  then  if  he 
appoints  a  reasonable  place,  or  such  a  one  as  might  have  been  in 
the  contemplation  of  the  parties  when  they  contracted,  offer  the 
articles  there.'^  On  the  other  hand,  where  the  contract  is  for  the 
delivery  of  or  payment  in  chattels  and  no  place  of  delivery  is 
specified,  and  the  promisor  is  a  merchant  or  trader  with  a  known 
place  of  business,  it  was  determined  at  an  early  date  that  his  place 
of  business  is  to  be  considered  the  place  of  delivery.'^  And  it  has 
been  held  that  under  a  contract  by  a  manufacturer  to  make  an 
article  according  to  specifications  or  sample,  the  place  of  delivery, 
if  none  is  specified,  is  the  factory  of  the  manufacturer,  and  the 
buyer  must  exercise  his  right  of  iiispection  at  such  placed*  It  has 
also  been  held  in  case  of  a  contract  by  a  farmer  to  pay  in  farm 
produce  that  his  farm  is  the  place  for  delivery,'^  and  the  same 
view  has  been  taken  as  regards  a  contract  by  a  corporation  to  make 
payment  in  its  stock,  and  the  office  of  the  corporation  has  been 
held  the  place  where  delivery  is  to  be  made.'*  The  above  proposi- 
tions as  to  the  place  of  delivery  of  chattels  are  not  contradictory. 
As  is  pointed  out  in  an  early  case,  the  peculiar  circumstances  and 
course  of  business  of  the  promisor  in  the  case  of  a  promise  by  a 
merchant  or  trader  to  deliver  on  demand  warrants  the  inference 
that  the  parties  intend  that  the  articles  are  to  be  delivered  on 
demand  at  the  promisor's  place  of  business."  The  Sale  of  Goods 
Act  (Pers.  Prop.  Law,  §  124;  40  McKinney's  Cons.  Laws,  p.  202), 
as  regards  the  place  of  delivery,  is  as  follows :  ' '  AVTiether  it  is  for 
the  buyer  to  take  possession  of  the  goods  or  for  the  seller  to  send 

72.  Barns  v.  Graham,  (Sup.  1825)  T.  1866)  48  Barb.  596;  Dressler- 
4  Cow.  452.  See  also  Slingerland  v.  Beard  Mfg.  Co.  v.  Winter  Garden  Co., 
Morse,  (Sup.  1811)  8  Johns.  474,  477.  (Sup.   App.   T.    1916)    158   N.  Y.   S. 

73.  E.  W.  Bliss  Co.  v.  United  States  875. 

Incandescent    Gaslight    Co.,     (1896)  74.  E.  W.  Bliss  Co.  v.  United  States 

149  N.  Y.  300,  43  N.  E.  859;   Gross  Incandescent    Gaslight    Co.,     (1896) 

V.  Ajello,   (Sup.  1909)   132  App.  Div  149   N.   Y.   300,   305,   43  N.   E.   859, 

25,  116  N.  Y.  S.  380;  Lobdell  v.  Hop-  reversing  78  Hun  615,  60  State  Rep. 

kins,  (Sup.  1826)  5  Cow.  516;  Vance  721,  29  N.  Y.  S.  110. 

V.   Bloomer,    (Sup.    1838)    20   Wend  75.  Lobdell  v.  Hopkins,  (Sup.  1826) 

196,   197.     See  also  Perley   v.    Shu-  5   Cow.   516. 

bert,  (Sup.  1907)   121  App.  Div.  786,  76.  Moore  v.  Hudson  River  R.  Co., 

106  N.  Y.  S.   593;   Goodwin  v.   Hoi-  (Sup.  G.  T.  1851)  12  Barb.  156. 

brook,     (Sup.    1830)     4    Wend.    377,  77.    Goodwin    v.    Holbrook,     (Sup. 

380;    Ketcham   v.    Hiller,    (Sup.    G.  1830)  4  Wend.  377,  380. 
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them  to  the  buyer  is  a  question  depending  in  each  case  on  the 
contract,  express  or  implied,  between  the  parties.  Apart  from  any- 
such  contract,  express  or  implied,  or  usage  of  trade  to  the  con- 
trary, the  place  of  delivery  is  the  seller's  place  of  business  if  he 
have  one,  and  if  not  his  residence ;  but  in  case  of  a  contract  to  sell 
or  a  sale  of  specific  goods,  which  to  the  knowledge  of  the  parties 
when  the  contract  or  the  sale  was  made  were  in  some  other  place, 
then  that  place  is  the  place  of  delivery.'"*  And  prior  to  such 
statute  it  was  said  that  where  specific  articles  are  sold  which  are 
then  situated  at  a  known  place,  the  place  at  which  they  are  at  the 
time  of  sale  is  the  place  for  delivery  in  the  absence  of  the  designa- 
tion of  another  place.'' 

§  847.  When  Debtor  Required  to  Seek  Creditor  Out  of  State.— 
If  the  contract  is  made  within  the  state  the  debtor  is  not  bound 
to  go  out  of  the  state  in  order  to  make  payment  to  the  creditor  if 
he  is  a  nonresident  or  has  left  the  state.  In  such  a  case  it  is  the 
duty  of  the  creditor  to  appoint  some  place  within  the  state  where 
payment  may  be  made.^°  And  this  is  true  even  though  the 
creditor  was  at  the  time  of  the  making  of  the  contract  a  non- 
resident and  had  a  known  place  of  residence  out  of  the  state.*^  It 
is  consequently  held,  where  by  the  terms  of  a  bond  the  principal 
becomes  due,  at  the  option  of  the  obligee,  in  case  the  interest 
remains  due  and  unpaid  for  thirty  days,  that  if  no  place  of  pay- 
ment is  specified  and  if  the  obligee  is  absent  from  the  state  at  and 
prior  to  the  termination  of  the  thirty  days,  a  readiness  on  the 
part  of  the  obligor  to  pay  the  interest  within  the  state  will  save  the 
forfeiture.*^  On  the  other  hand  it  seems  that  if  the  contract  is 
with  a  nonresident  and  is  made  out  of  the  state,  it  is  the  presumed 
intention  of  the  parties  that  payment  is  to  be  there  made,  and  it 
becomes  the  duty  of  the  debtor  to  seek  the  creditor  if  he  is  a  resi- 
dent of  the  place  where  the  contract  was  made  and  there  make 
payment  to  him.*^ 

78.  Miller,  etc.,  Co.  v.  E.  M.  Wehle,  (Sup.  Sp.  T.  1884)  18  Wkly. 
Sergeant  Co.,    (Sup.  1920)    191  App.       Dig.  486. 

Div.  814,  182  N.  Y.  S.  382.  81.   Weyand  v.   Park   Terrace   Co., 

79.  Gray  v.  Walton,  (1887)  107  (1911)  202  N.  Y.  231,  95  N.  E.  72.3, 
N.  Y.  254,  11  State  Rep.  781,  14  N.  reversing  135  App.  Div.  821,  120  N. 
E.  191.  Y.  S.  192,  on  prior  appeal  131  App. 

80.  Hale  v.  Patton,    (1875)    00  N.  Div.  167,  115  N.  Y.  S.  279. 

Y.  233;  Weyand  v.  Park  Terrace  Co.,  82.  Hale  v.  Patton,    (1875)    60  N. 

(1911)   202  N.  Y.  231,  95  N.  E.  723;  Y.  233, 

Houbie   v.   Volkening,    (Sup.    Sp.   T.  83.   Weyand  v.   Park   Terrace   Co., 

1875)   49  How.  Pr.  169;  Olmstead  v.  (1911)   202  N.  Y.  231,  236,  95  N.  E. 
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§  848.  Contracts  for  Support.—  Under  a  general  obligation  to 
maintain  and  support  another,  where  no  place  is  specified,  the 
person  to  be  supported  may,  as  a  rule,  live  wherever  he  chooses, 
provided  his  choice  does  not  involve  needless  expense  j*^  and  he  is 
not  required,  if  distasteful  to  him,  to  live  in  the  family  of  the 
person  under  the  obligation  to  furnish  support.'^  ^^^  g,  fortiori, 
where  land  is  conveyed  by  a  father  to  his  son  in  consideration  of 
future  maintenance  and  support,  and  a  lien  on  the  land  is  reserved 
as  security  for  the  performance  of  the  grantee's  agreement,  and 
thereafter  the  grantee  reconveys  the  land,  the  father  is  not  bound 
to  make  his  home  with  the  person  to  whom  the  land  is  so  conveyed, 
though  the  latter  takes  the  land  subject  to  the  fulfilment  of  the 
son's  agreement  and  has  the  right  to  furnish  the  necessary  sup- 
port.** And  where  by  an  antenuptial  agreement  a  husband  prom- 
ised to  furnish  his  wife  with  good  and  sufficient  maintenance  dur- 
ing her  natural  life,  it  was  held  that  after  his  death  she  could 
select  her  place  of  living  and  was  not  required  to  live  in  the  home 
of  the  husband's  executor  or  with  a  person  selected  by  the 
executor.*'  "Where  a  son  covenanted  to  support  his  father,  and  it 
was  expressly  provided  that  if  at  any  time  the  father  should  become 
dissatisfied  with  living  with  the  son  the  latter  would  pay  his  board 
and  necessary  expenses,  the  father  was  held  entitled  to  leave  the 
son's  house  whenever  he  became  dissatisfied,  without  regard  t6 
whether  he  had  any  grounds  for  dissatisfaction.**  This  general 
rule  that  the  person  to  be  supported  may  select  the  place  to  live  is 
subject,  it  is  said  by  Ruger,  C.  J.,  "  to  exceptions  in  cases  where 
there  is  great  inadequacy  of  consideration,  or  family  arrange- 
ments are  made  involving  the  support  of  some  of  its  members  by 
others  who  have  been  accustomed  to  live  together,  or  the  circum- 

723;    Chapman  v.  Robertson,    (Chan.  Dig.   245,  affirmed  on   other  grounds 

Ct.  1837 )   6  Paige  627,  630.     See  also  124  N.  Y.  37,  35  State  Eep.  218,  26 

Perry  v.  Erie  Transfer  Co.,  (Com.  PI.  N.  E.  341. 

G.  T.  1892)   28  Abb.  N.  Cas.  430,  46  85.  Empie  v.  Empie,    (Sup.   1898) 

State  Rep.   185,  19  jST.  Y.  S.  239,  22  35   App.  Div.   51,   54  N.  Y.   S.  402; 

Civ.    Pro.    178,    reversing    on    other  Holmes    v.    Dunham,     (Sup.    G.    T. 

grounds  40  State  Rep.  693,  16  N.  Y.  1883)    17  Wkly.  Dig.  479. 

S.  153.  86.   Empie  v.  Empie,    (Sup.  1898) 

84.  Empie  v.  Empie,    (Sup.   1898)  35  App.  Div.  51,  54  N.  Y.  S.  402. 

35   App.   Div.    51,   54   N.   Y.   S.   402.  87.  Loomis  v.  Loomis,   (Sup.  G.  T. 

See  also  McArthur  v.  Gordon,  (1891)  1862)  35  Barb.  624. 

126   N.    Y.    597,    610,   38    State   Rep.  88.    Hart    v.    Hart,     (Sup.    G.    T. 

667,  27  N.  E.  1033.     But  see  Zimmer  1856)  22  Barb.  606. 
V.  Settle,  (Sup.  G.  T.  1884)   19  Wkly. 
17 
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stances  of  the  case  and  the  language  of  the  instrument  indicate  an 
intention  that  support  shall  be  furnished  in  a  particular  manner, 
at  a  particular  place,  or  by  particular  persons.  In  such  cases  the 
courts  have  sometimes  construed  similar  contracts  as  meaning 
that  support  could  be  required  only  at  the  place  or  by  the  persons 
indicated,  even  though  that  was  not  made  an  express  requirement 
of  the  agreement. ' '  *^  And  this  view  has  been  taken  in  several 
cases,  especially  where  the  condition  of  the  person  to  be  supported 
was  such  as  to  require  the  personal  attention  of  the  one  on  whom 
the  obligation  to  furnish  the  support  had  fallen.'"  If  the  contract 
expressly  restricts  the  liability  of  the  promisor  to  support  to  be 
furnished  in  his  own  home,  he  cannot  be  held  liable  to  furnish 
support  elsewhere,  in  cajse  the  person  to  be  supported  refuses  with- 
out cause  to  live  with  him.'"^  And  in  such  a  case  there  is  no  dis- 
tinction between  the  obligation  to  furnish  clothes  and  board,  and 
the  obligor  cannot  be  held  liable  for  necessary  clothing  in  case  of 
a  wrongful  refusal  of  the  person  to  be  supported  to  live  with  the 
obligor.'^  So  where  the  contract  is  to  support  the  promisee  in  the 
promisor's  own  family,  the  latter  has  no  right  to  require  that  the 
promisee  receive  his  support  elsewhere.'^  "Where,  in  anticipation 
of  a  permanent  separation  between  a  husband  and  his  wife,  a  third 
person,  in  consideration  of  a  certain  sum  paid,  agreed  to  maintain 
the  wife  and  save  the  husband  harmless  from  any  liability  for  her 
support,  it  was  held  there  was  no  liability  for  the  wife's  support 
in  case  she  returned  to  and  lived  with  her  husband.'* 

Time  of  Performance 

i§  849.  In  General. —  "Where  a  person  contracts  to  do  an  act 
within  a  certain  time  he  has,  as  a  general  rule,  the  whole  period  so 
fixed  for  performance,""  including  the  whole  of  the  last  day,'*  and 

89.  McArthur  v.  Gordon,  (1891)  94.  Zimmer  v.  Settle,  (1891)  121 
126  N.  Y.  597,  610,  38  State  Rep.  667,  N.  Y.  37,  35  State  Rep.  218,  26  N.  E. 
27  N.  E.  1033.  341,  affirming  19  Wkly.  Dig.  245. 

90.  Pool  V.  Pool,  (Sup.  1841)  1  95.  Curtiss  v.  Howell,  (1868)  39 
Hill  580;  MdKillip  V.  McKillip,  (Sup.  N.  Y.  211,  6  Trans.  App.  290;  Gates 
G.  T.  18S0)   8  Barb.  552.  v.   Hendrick,    (Sup.    G.   T.   1889)    54 

91.  Hawley  v.  Morton,  (Sup.  G.  T.  Hun  92,  26  State  Rep.  476,  7  N.  Y. 
1856)  23  Barb.  255.  229. 

92.  Hawley  v.  Morton,  (Sup.  G.  T.  96.  Hubbell  v.  Von  Schoening. 
1856)   23  Barb.  255;  (1872)    9    N.    Y.    326,1-330;    Cornell 

93.  Hoes  V.  Nagele,  (Sup.  1898)  28  v.  Fox,  (Sup.  1904)  95  App.  Div.  71, 
App.  Div.  874,  51  N.  Y.  S.  233.  88  N.  Y.  S,  482.           -i            . 
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the  fact  that  the  purchase  price  is  to  be  paid  in  instalments  when- 
ever a  certain  amount  has  been  delivered  does  not  change  the  effect 
of  the  contract.  The  only  effect  of  such  a  provision  is  to  show  that 
the  promisor  is  not  bound  to  deliver  the  entire  amount  at  one  time 
nor  to  wait  for  his  pay  until  the  whole  quantity  is  delivered,  and 
to  give  him  the  right  to  deliver  from  time  to  time  and  to  insist  on 
payment  as  often  as  he  delivered  the  stated  amounts."  Thus  under 
a  contract  to  deliver  a  thousand  tons  of  bark  per  year  for  five 
years,  to  commence  at  a  certain  time,  the  promisor  has  the  entire 
year  within  which  to  deliver  the  one  thousand  tons.^*  So  under  a 
contract  to  deliver  merchandise  during  a  certain  month  the  seller 
has  the  entire  month  to  make  delivery.''  And  where  a  contract  of 
sale  calls  for  the  delivery  of  the  goods  sold  during  three  specified 
months,  without  specifying  the  quantity  to  be  delivered  each  month, 
the  seller  is  not  required  to  deliver  any  part  during  each  of  the 
specified  months,  but  may  make  delivery  on  the  last  day  of  the 
months  so  specified.^  The  fact  that  the  last  day  for  the  performance 
of  an  act  falls  on  a  public  holiday  does  not  necessarily  extend  the 
time  of  performance  until  the  following  day.^  "Where  a  contract 
provides  for  the  time  within  which  the  work  is  to  be  completed  and 
also  authorizes  the  party  for  whom  the  work  is  being  done  to  sus- 
pend work  on  a  part  of  the  job,  this  does  not  confer  on  him  an 
arbitrary  power  to  suspend  such  work  so  as  to  prevent  its  possible 
completion  within  the  time  designated,  especially  where  an  unrea- 
sonable suspension  will  operate  to  the  serious  injury  of  the  con- 
tractor by  requiring  him  to  do  work  during  a  very  unfavorable  part 
of  the  year.^  Where  in  a  contract  of  sale  the  time  of  delivery  is 
between  certain  dates  left  optional  with  the  seller,  with  the  proviso 
that  he  shall  give  a  certain  notice  of  his  intention  to  make  delivery 
so  as  to  enable  the  buyer  to  be  ready  to  accept  the  same,  the  giving 
of  such  notice  is  a  condition  precedent  to  the  right  of  the  seller 
to  deliver  and  of  the  duty  of  the  buyer  to  accept  delivery,  and  no 
demand  on  the  part  of  the  buyer  is  necessary  in  case  delivery  is 

97.  Curtiss  v.  Howell,  (1868)  39  Gordon,  (Sup.  1920)  190  App.  Div. 
N.  Y.  211,  6  Trans.  App.  290.  472,  180  N.  Y.  S.  158. 

98.  Curtiss  v.  Howell,  (1868)  39  2.  Page  v.  Shainwald,  (1901)  169 
N.  Y.  211,  6  Trans.  App.  290.  N.   Y.   246,  62  N.  E.   356,  approving 

99.  Hinds  v.  Kellogg,  (Com.  PI.  as  to  this  but  reversing  on  other 
G.  T.  1891)  37  State  Rep.  356,  13  grounds  52  App.  Div.  349,  65  N.  Y. 
N.  Y.  S.  922,  affirmed  133  N.  Y.  536  S.   174. 

mem.,  30  N.  E.  1148.  3.  Dubois  v.  Delaware,  etc..  Canal 

1.    Crown     Embroidery     Works    v.       Co.,   (Sup.  1830)   4  Wend.  285. 
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not  made  within  the  ultimate  period.*  The  words  "  next  "  or 
"  next  ensuing  "  in  reference  to  a  time  stated  in  terms  of  a  certain 
day  of  a  certain  month  may  be  considered  as  referring  to  the  day 
stated  and  not  the  month.^ 

§  850.  When  Time  of  Performance  Not  Specified. —  In  case  of 
contracts  for  the  performance  of  some  act  other  than  the  payment 
of  money,*  it  is  the  well  recognized  general  rule  that  where  no 
time  is  stated  when  the  act  is  to  be  performed  the  law  will  imply 
that  it  is  to  be  done  within  a  reasonable  time ;''  and  where  the  time 
for  the  performance  of  a  contract  such  as  a  contract  for  the  sale 
of  land  is  extended  by  mutual  agreement  of  the  parties,  without 
specifying  the  time  of  extension,  it  is  to  be  regarded  as  extended 
for  a  reasonable  time,  and  neither  party  can  place  the  other  in 
default  by  demanding  at  any  time  an  immediate  performance,  but 
must  after  such  a  demand  allow  the  other  party  a  reasonable  time.' 
Thus  in  case  of  a  contract  for  the  sale  of  land,  if  no  time  is  specified 
as  to  when  the  transaction  is  to  be  consummated  the  law  infers  a 
reasonable  time.'  Likewise,  in  case  of  an  agreement  by  a  vendor, 
in  the  sale  of  lots  in  a  new  development,  to  grade  the  streets  and 
make  other  improvements,  the  law  implies  that  this  shall  be  done 
in  a  reasonable  time.^°  On  the  other  hand,  where  in  a  land  eon- 
tract  the  consideration  is  payable  in  instalments,  and  the  pur- 

4.  Stokes  V.  Brown,  (Super.  Ct.  G.  Y.  S.  883;  Horowitz  v.  Syndicate 
T.  1870)   32  Super.  Ct.  457.  Mail  Order  Co.,   (Sup.  App.  T.  1917; 

5.  Tompkins  v.  Corwin,  (Sup.  1828)  166  N.  Y.  S.  809;  Diamond  v.  Agency 
9  Cow.  255.  of  Canadian  Car,  etc.,  Co.,  (Sup.  App. 

6.  See  infra,  section  858  et  seq.  as  T.  1918)  168  N.  Y.  S.  695;  Abbey 
to  time   for  the  payment  of  money.  v.  Mace,  46  State  Rep.  764,  19  N.  Y 

7.  Taylor  v.  Goelet,  (Sup.  1911)  S.  375,  affirmed  on  opinion  below 
142  App.  Div.  467,  126  N.  Y.  S.  1106,  (Com.  PI.  G.  T.  1892)  141  N.  Y.  574, 
affirmed  208  N.  Y.  253,  101  N.  E.  867 ;  57  State  Rep.  867,  36  N.  E.  345. 
Brede  v.  Rosedale  Terrace  Co.,  (Sup.  8.  Darrow  v.  Cornell,  (Sup.  1897) 
1913)  158  App.  Div.  494,  143  N.  Y.  12  App.  Div.  604,  76  State  Rep.  1081, 
S.    583,    reversed    on    other    grounds  42  N.  Y.  S.  1081. 

216  N.  Y.  246,  110  N.  E.  430;  Happel  9.  Wiswall  v.  McGown,  (Sup.  G.  T. 

V.   Marasco,    (Sup.   Sp.   T.    1902)    37  1848)   2  Barb.  270,  277,  reversing  on 

Misc.  314,  75  N.  Y.  S.  461;  Northrup  other  grounds  Hoff.  Ch.  125;  North- 

V.  Scott,   (Sup.  Sp.  T.  1914)  85  Misc.  rup  v.  Scott,    (Sup.  Sp.  T.   1914)   85 

515,   148  N.  Y.  S.  846;   Calandra  v.  Misc.  515,  148  N.  Y.  S.  846. 

Life  Ass'n  of  America,   (Sup.  App.  T.  10.  Brede  v.  Rosedale  Terrace  Co., 

1903)  84  N.  Y.  S.  498;  Leo  v.  Cornell  (Sup.  1913)    158  App.  Div.  494,  143 

Steam  Boat  Co.,  (Sup.  App.  T.  1904)  N.    Y.     S.    583,    reversed    on    other 

85  N.  Y.  S.  1073;  Henneky  v.  Stark,  grounds   216   N.    Y.   246,   110   N.   E. 

(Sup.  Sp.  T.  1911)  128  N.  Y.  S.  761:  430.     See    also    Rogers    v.    Salmon, 

Manhattan    Top,    etc..    Go.    v.    Boy-  (iChan.  Ct.  1841)  8  Paige  559. 
mann,    (Sup.  App.  T.   1912)    137  N. 
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chaser,  though  he  is  entitled  to  take  possession,  is  not  entitled  to 
a  conveyance  until  the  entire  purchase  money  is  paid,  and  the 
vendor  agrees  to  open  a  new  road  for  the  giving  of  greater  access 
to  the  land  and  the  improvement  of  its  value,  it  has  been  held  that 
he  is  not  required  to  perform  this  act  until  the  entire  consideration 
is  paid  and  the  purchaser  entitled  to  a  deed.^^  In  case  of  executory 
contracts  for  the  sale  and  delivery  of  goods,  wares  or  merchandise, 
the  law  implies,  in  the  absence  of  any  stipulation  as  to  the  time  of 
delivery  and  payment,  that  this  shall  be  within  a  reasonable  time." 
And  where  a  contract  for  the  delivery  of  a  large  quantity  of  mer- 
chandise provides  for  its  delivery  ' '  at  any  time  ' '  before  a  certain 
date,  at  the  option  of  the  buyer,  it  has  been  held  that  the  seller  is 
entitled  to  a  reasonable  time  after  notice  in  which  to  make  delivery 
if  the  buyer  elects  to  require  a  delivery  before  the  date  fixed."  In 
the  absence  of  a  stipulation  therefor,  notice  or  demand  by  the  party 
to  whom  performance  is  due  is  not  necessary  as  a  general  rule  to 
place  the  other  party  in  default  and  start  running  the  reasonable 
time  within  which  the  latter  has  to  perform,"  but  where  the  con- 
tract contains  concurrent  stipulations,  such  as  an  executory  con- 
tract of  sale  for  cash,  if  neither  party  hastens  the  delivery  by  a 
tender  on  the  one  part  or  a  demand  on  the  other,  the  time  for 
delivery  will  continue  indefinitely,  or  at  least  until  such  time  as  by 
its  remoteness  will  raise  the  inference  of  an  abandonment  of  the 
contract. ^^  Where  the  contract  is  in  writing  the  general  rule  of 
evidence  excluding  oral  evidence  to  vary,  etc.,  the  terms  of  a  written 
agreement  renders  inadmissible  evidence  of  a  contemporaneous  oral 
agreement  between  the  parties  fixing  the  time  of  performance,  as 
the  legal  inference  that  performance  is  to  be  within  a  reasonable 

11.  Fanner's  Loan,  etc.,  Co.  v.  13.  Levant  American  Commercial 
Hunt,  (Sup.  G.  T.  1853)  16  Barb.  Co.  v.  Wells,  (Sup.  1919)  186  App. 
514.                                                                 Div.  497,  174  N.  Y.  S.  303. 

12.  Diamond  v.  Agency  of  Canadian  14.  White  v.  Talmage,  (Super.  Ct. 
Car,  etc.,  Co.,  (Sup.  App.  T.  1918)  G.  T.  1873)  35  Super.  Ct.  223;  Abbey 
168  N.  Y.  S.  695;  Scribner  v.  Jacobs,  v.  Mace,  (Com.  PI.  G.  T.  1892)  42 
(Sup.  G.  T.  1890)  31  State  Rep.  794,  State  Rep.  764,  19  N.  Y.  S.  375, 
56  Hun  649,  9  N.  Y.  S.  856;  New  affirmed  on  opinion  below  141  N.  Y. 
Haven,  etc.,  Co.  v.  Quintard,  (Super.  574,  57  State  Rep.  867,  36  N.  E. 
Ct.  G.  T.  1869)    31  Super.  Ct.  89,  6  345. 

Abb.  Pr.  N.  S.  128,  37  How.  Pr.  29;  15.  White  v.  Talmadge,  (Super.  Ct. 

White  V.  Talmage,   (Super.  Ct.  G.  T  G.  T.  1873)    35  Super.  Ct.  223,  230; 

1873)    35  Super.  Ct.  223;   Boehm  v.  Kemple  v.  Darrow,   (Super.  Ct.  G.  T. 

Lies,    (Super.    Ct.    1892)    60    Super.  1875)  39  Super.  Ct.  447. 
a.  436,  46  State  Rep.  26,  18  N.  Y. 
S.   577. 
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time  where  the  time  of  performance  is  not  specified  is  as  much  a 
part  of  the  written  contract  as  if  the  contract  had  been  expressly 
so  stated;^*  but  the  parties  may  by  a  subsequent  oral  agreement, 
though  the  contract  is  in  writing,  fix  the  time  for  performance." 
It  has  been  held,  however,  that  a  subsequent  agreement  cutting 
down  what  would  have  been  a  reasonable  time  for  performance 
must  be  supported  by  a  consideration  to  be  binding  on  the  party 
whose  duty  it  is  to  perform.^* 

§  851.  Particular  Contracts  Considered. —  Ordinarily  contracts 
expressly  fixing  or  specifying  the  time  of  performance  leave  no 
room  for  construction  in  this  regard;^'  this  may,  however,  be  left 
doubtful,  and  where  such  is  the  case  the  contract  must  be  con- 
strued as  a  whole.^"  Generally  where  a  contract,  after  specifying 
the  time  of  performance,  further  provides  that  on  default  in  per- 
formance within  the  time  so  specified  the  party  in  default  shall  pay 
a  certain  amount  as  liquidated  damages  or  as  a  penalty  for  each 
day's  delay  or  the  like,  this  extends  the  time  of  performance,  sub- 
ject to  liability  for  the  stipulated  damages."  Thus  where  a  con- 
tract for  the  construction  of  a  vessel,  after  stipulating  that  the 
vessel  should  be  completed  in  a  certain  time,  further  provided 
that  if  it  was  not  finished  by  such  time  the  builder  should  forfeit 
a  certain  amount  for  each  day's  delay  thereafter,  and  that  if  it 
was  not  completed  before  a  later  date  the  other  party  should  have 
the  option  to  reject  the  vessel  and  to  recover  back  all  payments  to 
the  builder,  it  was  held  that  the  builder  had  until  the  later  date  to 
complete  the  vessel  though  he  might  be  liable  to  pay  the  stipulated 
penalty  for  the  delay.^^  Where  a  contract  calls  for  the  delivery  of 
a  large  quantity  of  a  commodity  "  by  "  or  "  on  or  before  "  a  cer- 

16.  White  V.  Tabnage,  (Super.  Ct.  contract  must  be  construed  as  a 
6.  T.  1873)  35  Super.  Ct.  223;  Boehm  whole,  see  supra,  section  808  et  seq. 
V.  Lies,  (Super.  Ct.  1892)  60  Super.  21.  Vandegrift  v.  Cowles  Engineer- 
Ct.  436,  46  State  Rep.  26,  18  N.  Y.  ing  Co.,  (1900)  161  N.  Y.  435,  55 
S-  577.  N.  E.  941,  reversing  33  App.  Div.  148, 

17.  Davis  V.  Talcott,  (Sup.  G.  T.  53  N.  Y.  S.  478;  Melton  v.  PuUerton- 
1853)  14  Barb.  611,  reversed  on  other  Weaver  Realty  Co.,  (1915)  214  N.  Y. 
grounds  12  N.  Y.  184.  571,  108  N.  E.  849,  reversing  on  other 

18.  Manhattan  Top,  etc.,  Co.  v,  grounds  157  App  Div.  525,  142  N.  Y. 
Boymann,    (Sup.  App.   T.   1912)    137  S.  852. 

N.  Y.  S.  883.  22.  "Vandegrift  v.  Cowles  Engineer- 

19.  Schoen  v.  Wagner,  (Sup.  1896)  ing  Co.,  (1900)  161  N.  Y.  435,  55  N. 
1  App.  Div.  298,  72  State  Rep.  536,  E.  941,  reversing  33  App.  Div.  148, 
37  N.  Y.  S.  367.  53  N.  Y.  S.  478. 

20.  As  to  the  general  rule  that  a 
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tain  day,  or  the  like,  a  delivery  of  the  entire  amount  at  one  time  is 
not  required,  but  a  delivery  from  time  to  time  is  authorized.^^  This 
has  been  held  true  where  a  farmer  sold  and  agreed  to  deliver  his 
future  crop  of  barley  "  by  "  a  certain  day.^*  Where  a  day  or 
month  is  mentioned  in  a  contract  as  antecedent  or  subsequent  to 
the  contract,  and  the  precise  day  or  month  is  not  specified,  it 
means  the  time  nearest  to  the  date  of  the  contraet.^s  Thus  where  a 
note  dated  in  July  acknowledges  that  a  certain  sum  is  due  and 
payable  with  interest  from  the  first  day  of  ' '  June, ' '  it  means  the 
preceding  June.^«  A  stipulation  to  deliver  "  between  "  days  named 
excludes  the  last  day  named."  So  where  a  contract  executed  in  a 
particular  month  requires  an  act  to  be  done  on  a  certain  day  of  a 
month  "  next  "  or  "  then  next,"  the  latter  words,  in  case  the 
month  so  mentioned  is  the  same  as  the  month  in  which  the  con- 
tract was  executed,  may  be  construed  as  referring  to  the  day  men- 
tioned and  not  the  month,  so  as  to  require  the  act  to  be  performed 
on  the  specified  day  of  the  month  in  which  the  contract  was  made.^^ 
Thus  where  a  bond  for  the  performance  of  an  award  executed  on 
the  10th  of  January  required  the  award  to  be  made  on  or  before 
the  ' '  18th  day  of  January  next, ' '  the  word  ' '  next  "  as  so  used  was 
held  to  refer  to  the  day,  and  not  the  month,  and  consequently  did 
not  mean  the  specified  day  of  the  following  January.^'  In  case  of 
a  contract  for  the  sale  of  land  which  provided  for  a  payment  on 
the  date  of  the  contract  and  a  second  payment  at  an  early  specified 
date,  the  residue  to  be  paid  in  certain  annual  instalments,  it  has 
been  held  that  the  time  for  the  payment  of  the  annual  instalments 
of  the  residue  is  fixed  by  the  date  for  the  second  payment  and  not 
by  the  date  of  the  contract.'"  The  word  "  now  "  as  used  in  a  deed 
with  reference  to  a  particular  state  of  affairs  refers  to  the  time  of 
the  delivery  of  the  deed.^^  In  case  of  a  sale  of  bonds  thereafter 
to  be  issued  by  a  corporation,  deliverable  ' '  when,  as  and  if  issued, ' ' 

23.  Coonley    v.     Anderson,     (Sup.  28.  Tompkins     v.     Corwin,     (Sup. 

1841)    1  Hill  519.     See  also  Curtiss  1828)  9   Cow.   255. 

V.   Howell,    (1868)    39   N.   Y.   211,   6  29.  Tompkins    v.    Corwin,     (Sup. 

Trans.  App.  290.  1828)  9  Cow.  255. 

84.  Coonley     v.     Anderson,      (Sup.  30.  Judd   v.   Ensign,    (Sup.   G.   T. 

1841)   1  Hill  519.  1849)  6  Barb.  258. 

25.  Whitney  V.  Crosby,  (Sup.  1805)  31.  Coffin   v.   Atkins,    (Super.    Ct. 
3  Caines  89,  Col.  &  C.  Cas.  442.  G.   T.    1891)    59   Super.   Ct.    582,   38 

26.  Whitney     v.      Crosby,      (Sup.  State    Rep.    354,    13    N.    Y.    S.    886 
1805)  3  Caines  89,  Col.  &  C.  Cas.  442-  (agreement    by    grantee    to    furnish 

27.  Fowler   v.    Rigney,    (Com.    PI.  steam  for  heating  adjoining  building 
Sp.  T.  1867)   5  Abb.  Pr.  N.  S.  182.  as  "now"  connected). 
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delivery  is  due  when  a  sufficient  amount  of  the  bonds  of  the  con- 
templated issue  have  been  issued  to  enable  the  seller,  by  the  use  of 
reasonable  diligence,  to  secure  those  necessary  to  fill  his  contract; 
time  of  delivery  is  not  postponed  as  a  matter  of  law  until  the  entire 
issue  of  bonds  is  placed  on  the  market.'^  A  contract  for  the  sale 
and  delivery  of  a  certain  quantity  of  a  commodity  to  be  manu- 
factured by  the  seller  providing  that  the  shipments  are  to  be  made 
in  approximately  equal  quantities  over  the  year,  requires  a 
delivery  of  all  of  the  commodity  within  the  year,  though  it  is 
further  provided  that  the  shipments  are  to  commence  when  the 
seller's  plant  is  completed  and  in  operation,  which  the  seller 
expects  will  be  at  a  particular  time.'^  A  contract  requiring  the 
shipment  by  vessel  of  goods  sold  within  a  certain  time  requires 
merely,  as  a  general  rule,  that  the  goods  be  in  good  faith  delivered 
on  board  the  vessel  within  the  time  stated;  it  does  not  necessarily 
require  in  addition  the  clearance  of  the  vessel  within  such  time." 
§  852.  "At  Once,"  "  Forthwith,"  "  When  Convenient,"  or  the 
Like. — A  provision  requiring  an  act  to  be  done  in  the  "  shortest 
practicable  time  "  entitles  the  party  to  a  reasonable  time  within 
which  to  do  the  act.'°  And  the  legal  effect  of  a  promise  to  do  an 
act  when  "  convenient  "  is  that  the  act  shall  be  done  within  a 
reasonable  time  under  all  the  circumstances  of  the  ease.^*  Also 
where  the  contract  requires  the  act  to  be  done  "  at  once,"  this 
does  not  require  as  a  general  rule  that  the  act  be  done  instantane- 
ously, but  within  a  reasonable  time  taking  into  consideration  the 
circumstances  surrounding  the  transaction;^'  and  the  same  effect 
should  be  given  to  the  words  "  forthwith,"  "  immediately,"  or 
the  like,  and  they  should  not  be  construed  as  requiring  instantane- 
ous performance.^*  An  agreement  by  a  manufacturer  to  make  and 
deliver  certain  articles  ' '  as  soon  as  possible  ' '  does  not  require  that 

32.  Zimmermann   v.   Timmermann,  21  Wend.  640;  McDonald  v.  Pierson, 
(1908)    193  N.  Y.  486,  86  N.  E.  540,  (Sup.  G.  T.  1862)   38  Barb.  128. 
reversing  120  App.  Div.  218,  105  N.  37.   Cohen     v.     Silverman,      (Sup. 
Y.  S.  443.  1896)   4  App.  Div.  503,  74.  State  Rep. 

33.  Burns  Mfg.  Co.  v.  Clinchfield  617,  40  N.  Y.  S.  8 ;  Wetter  v.  Kleinert, 
Products  Corp.,  (Sup.  App.  T.  1919,  (Sup.  1910)  139  App.  Div.  220,  123 
189  App.  Div.  569,  178  N.  Y.  S.  483.  N.  Y.  S.   755    (contract  to  demolish 

34.  Ledon    v.    Havemeyer,     (1890;  building  "at  once"). 

121  N.  Y.  179,  30  State  Rep.  754,  24  38.    Bennett   v.   Lycoming   County 

N.  E.  297.  Mut.  Ins.  Co.,    (1876)   67  N.  Y.  274 

35.  Lawson  v.  Bachman,  (1880)  81  (insurance  policy  requiring  notice  of 
N.  Y.  616.  loss  to  be  given  "  forthwith  "). 

36.  Howes  v.  Woodruff,  (Sup.  1839) 
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the  delivery  be  made  in  the  shortest  possible  time  without  regard 
to  his  other  business  engagements.''  Some  effect  is  to  be  given, 
however,  to  a  provision  requiring  an  act  to  be  done  "  as  soon  as 
possible, "  "  immediately, "  "  forthwith, "  "  directly, "  "  promptly, ' ' 
or  the  like.^°  Such  words  imply  expedition  on  the  part  of  the  party 
whose  duty  it  is  to  perform,"  and  he  is  not  entitled  to  a  reasonable 
time  in  the  sense  that  those  words  are  used  where  no  time  whatso- 
ever for  performance  is  specified.  As  some  effect  is  to  be  given  to 
such  words,  to  hold  that  they  are  synonymous  with  "  reasonable 
time  "  would  be  to  treat  them  as  utterly  superfluous,*^  An  agree- 
ment for  "  prompt  shipment  "  by  sail  is  not  complied  with,  it  has 
been  held,  by  an  immediate  delivery  to  a  vessel  lying  in  a  river 
navigation  of  which  had  closed  for  the  winter  by  reason  of  ice, 
where  by  a  short  rail  haul  shipment  could  have  been  made  from  an 
open  port.*'  "Where  the  contract  called  for  "  prompt  shipment 
per  steamer  this  month, ' '  and  the  goods  were  loaded  on  a  vessel  on 
the  twenty-ninth  of  the  month  and  the  vessel  sailed  on  the  first 
of  the  following  month,  a  finding  that  the  shipment  was  on  time 
was  upheld.** 

§  853.  What  Constitutes  Reasonable  Time  or  the  Like. —  The 
term  ' '  reasonable  time  "  is  a  relative  one,  and  the  meaning  depends 
on  the  attendant  circumstances  ;*^  but  it  has  been  held  that  matters 
unknown  to  the  parties  or  occiirring  after  the  contract  was  made 

39.  Hinds  v.  Kellogg,  (Com.  PI.  G.  43,  12  N.  E.  13;  Sentenne  v.  Kelly, 
T.  1891)  37  State  Rep.  356,  13  N.  Y.  (Sup.  G.  T.  1891)  59  Hun  512,  37 
S.  922,  affirmed  133  N.  Y.  536  mem.,  State  Rep.  162,  13  N.  Y.  S.  529; 
30  N.  E.  1148  (holding  that  such  a  Lewis  v.  Hojer,  (Com.  PI.  G.  T. 
phrase  is  analogous  to  "reasonable  1891)  41  State  Rep.  617,  16  N.  Y. 
time  "  and  gives  to  the  manufacturer  S.  534. 

so  much  time  as  is  necessary  under  43.    Tobias    v.    Lissberger,     (1887) 

the  circumstances  to  do  conveniently  105  N.  Y.  404,  8  State  Rep.  43,   12 

what  the  contract  calls  for).  N.  E.  13. 

40.  Tobias  V.  Lissberger,  (1887)  105  44.  Schwann  v.  Clark,  (Com.  PL 
N.  Y.  404,  410,  8  State  Rep.  43,  12  G.  T.  1894)  9  Misc.  117,  59  State 
N.  E.  13;  International  Cheese  Co.  Rep.  706,  29  N.  Y.  S.  289,  affirming 
V.  Garra,  (Sup.  App.  T.  1919)  107  7  Misc.  242,  68  State  Rep.  24,  27 
Misc.  344,  176,  N.  Y.  S.  523;   Gold-  N.  Y.  S.  262. 

blatt  V.  Longacre  Constr.  Co.,    (Sup.  45.  Bowen  v.  Young,   (Sup.  Sp.  T. 

App.  T.  1918)  170  N.  Y.  S.  54;  Lewis  1902)   37  Misc.  547,  549,  75  N.  Y.  S. 

V.  Hojer,    (Com.  PI.  6.  T.  1891)   41  1027;  Neilsen  v.  Mayer,    (Sup.  App. 

State  Rep.  617,  16  N.  Y.  S.  534.  T.  1904)  85  N.  Y.  S.  1069,  1070;  Leo 

41.  Tobias  v.  Lissberger,  (1887)  v.  Cornell  Steamboat  Co.,  (Sup.  App. 
105  N.  Y.  404,  410,  8  State  Rep.  43,  T.  1904)  85  N.  Y.  S.  1073;  White  v. 
12  N.  E.  13.  Talmage,  (Super.  Ct.  G.  T.  1873)  35 

42.  Tobias    v.    Lissberger,    (1887)       Super.  Ct.  223. 
105  N.  Y.  404,  405,  410,  8  State  Rep. 
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are  not  to  be  taken  into  consideration  in  determining  whether  a 
delay  is  unreasonable."  "  There  are  some  general  rules,"  says 
Jones,  J.,  "  which  have  a  controlling  influence  in  determining 
what  this  reasonable  time  is  in  those  eases  where  they  are  applica- 
ble. Thus,  one  is  presumed  not  to  require  more  than  a  business 
day  to  pay  a  sum  of  money  which  he  has  contracted  to  pay;  so 
one  who  sells  an  article  is  presumed  to  have  it  on  hand,  ready  for 
delivery ;  so,  again,  one  who  contracts  to  perform  an  act  within  a 
reasonable  time  is  presumed  to  have  the  means  at  hand  for  imme- 
diately proceeding  on  its  performance.  Evidence  showing  the  exist- 
ence of  facts  known,  or  presumed  to  be  known,  to  both  parties,  and 
that  the  parties  contracted  in  reference  thereto,  will  modify  these 
rules  in  accordance  with  said  facts;  but  unless  so  modified,  the 
parties  will  be  presumed  to  have  contracted  in  reference  to  these 
rules. "  "  In  case  of  building  contracts  and  the  like,  the  circum- 
stance that  the  work  was  interrupted  by  strikes  on  the  part  of  the 
contractor's  employees  is  to  be  taken  into  consideration  in  deter- 
mining whether  an  alleged  delay  was  unreasonable.**  Where  the 
evidence  is  not  in  dispute  this  question  is  ordinarily  one  for  the 
court  to  decide;*'  but,  as  in  other  cases,  where  the  evidence  as  to 
the  surrounding  facts  on  which  the  reasonableness  of  the  time 
depends  is  in  dispute  or  different  inferences  can  reasonably  be 
drawn  from  the  evidence,  the  question  then  becomes  one  of  fact 
for  the  determination  of  the  jury  under  proper  instructions  from 
the  court,  or  for  the  court  or  referee  when  sitting  as  a  trier  of  the 

46.  New  Haven,  etc.,  Co.  v.  Quin-  American  Commercial  Co.  v.  Wells, 
tard,  (Super.  Ct.  G.  T.  1869)  31  (Sup.  1919)  186  App.  Div.  497,  174 
Super.  Ct.  89,  6  Abb.  Pr.  N.  S.  128,  N.  Y.  S.  303;  Sentenne  v.  Kelly,  (Bup. 
37  How.  Pr.  29.  G.   T.    1891 )    59    Hun   512,   37   State 

47.  New  Haven,  etc.,  Co.  v.  Quin-  Rep.  162,  13  N.  Y.  S.  529;  Calandra 
tard,  (Super.  Ct.  G.  T.  1869)  31  v.  Life  Aas'n  of  America,  (Sup.  App. 
Super.  Ct.  89,  6  Abb.  Pr.  N.  S.  128,  T.  1903)  84  N.  Y.  S.  498;  Lawrence 
129,  37  How.  Pr.  29.  v.   Fedders,    (Sup.   Tr.  T.   1917)    166 

48.  Happel  v.  Marasco,  (Sup.  Sp.  N.  Y.  S.  335;  Abbey  v.  Mace,  (Com. 
T.  1902)  37  Misc.  314,  75  N.  Y.  S.  PI.  G.  T.  1892)  46  State  Rep.  764,  19 
461.  N.    Y.    S.    375,    affirmed    on    opinion 

49.  Roth  V.  Buffalo,  etc.,  "R.  Co.,  below  141  N.  Y.  574  mem.,  36  N.  E. 
(1866)  34  N.  Y.  548;  Lawson  v.  345.  See  also  Wright  v.  Bank  of  the 
Bachman,  (1880)  81  N.  Y.  616;  Metropolis,  (1888)  110  N.  Y.  237, 
Cohen  v.  Silverman,  (Sup.  1896)  4  249,  18  N.  E.  79;  Farmers'  Loan, 
App.  Div.  503,  74  State  Rep.  617,  40  etc.,  Co.  v.  Hunt,  (Sup.  G.  T.  1853) 
N.  Y.  S.  8;  Maier  v.  Rebstoek,  (Sup.  16  Barb.  514;  Bouker  v.  Long  Island 
1904)  92  App.  Div.  587,  87  N.  Y.  S.  R.  Co.,  (Sup.  G.  T.  1895)  89  Hun 
85;  Electric  Fireproofing  Co.  v.  202,  69  State  Rep.  219,  35  N.  Y.  S. 
Smith,    (Sup.    1906)    113   App.   Div.  23. 

615.    624,    99    N.   Y.    S.    37;    Levant 
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facts. 5"  Thus  under  a  contract  to  manufacture  a  large  number  of 
brass  clips  to  be  taken  by  the  purchaser  "  within  a  reasonable  time, 
reference  being  had  to  the  development  of  its  business,"  the  pur- 
chaser cannot  by  neglecting  to  develop  its  business  escape  its 
liability  to  take  all  of  the  clips,  and  in  view  of  the  attendant  facts 
and  circumstances  it  was  held  that  it  was  for  the  jury  to  say  what 
is  a  reasonable  time."  In  case  of  a  contract  for  the  collection  of  a 
claim  arising  out  of  depredations  by  Confederate  cruisers  during 
the  Civil  war,  under  which  the  plaintiff  agreed  to  use  his  best 
efforts  to  collect  within  the  shortest  practicable  time,  which  was 
considered  as  requiring  collection  within  a  reasonable  time,  it 
appeared  that  the  claim  was  duly  presented  to  the  federal  depart- 
ment of  state,  and  after  the  award  against  England  of  the  arbitra- 
tion of  Geneva  and  the  establishment  by  Congress  of  the  court  of 
claims,  three  years  after  the  contract  was  entered  into,  to  pass 
on  claims  for  losses  due  to  depredations  of  the  kind  involved  and  to 
direct  the  payment  of  valid  claims  out  of  the  award,  the  defendant 
refused  to  permit  the  plaintiff  to  prosecute  the  claim  before  such 
court.  It  was  held  that  there  was  no  unreasonable  delay  on  the 
plaintiff's  part  in  performing  the  contract."^  "Where  a  person  on: 
a  sale  of  his  business  conducted  on  leased  premises  agreed  to  pro- 
cure for  the  buyer  a  lease  of  such  premises  to  commence  at  a  future 
time,  without  specifying  the  time  within  which  the  lease  should  be 
procured,  it  was  held  that  the  lease  should  be  obtained  within  a 
reasonable  time,  and  that  prima  facie  the  promisor  had  until  the 
day  on  which  the  term  was  to  commence  to  obtain  it,  and  that 
where  the  contract  was  made  in  August  and  the  lease  was  to  com- 
mence in  the  following  May,  it  could  not  be  said  as  a  matter  of 
law,  in  the  absence  of  any  demand,  that  a  failure  to  procure  the 
lease  by  February  was  an  unreasonable  delay.^^  The  practical 
construction  placed  by  the  parties  on  a  requirement  for  perform- 
ance within  a  reasonable  time,  or  the  like,  is  a  material  criterion 

50.    O'Brien   v.    Phoenix    Ins.    Co.,  v.  Dodge,  (1892)   131  N.  Y.  153,  159, 

(1879)   76  N.  Y.  459,  463;  Bowen  v.  42  State  Rep.   703,   29  N.   B.  1011; 

Young,    (Sup.  Sp.  T.  1902)   37  Misc.  Lawrence    v.    Ocean    Ins.   Co.,     (Sup. 

547,   75  N.  Y.  S.   1027;   Moreland  v.  1814)   11  Johns.  241,  260. 

Delhaye,     (Sup.   App.    T.    1908)     111  51.  Bowen  v.  Young,    (Sup.  Sp.  T. 

N.  Y.  S.  641;  Abbey  v.  Mace,   (Com.  1902)  37  Misc.  547,  75  N.  Y.  S.  1027. 

PI.   G.   T.   1892)    46   State  Rep.  764,  52.  Lawson  v.  Bachman,   (1880)   81 

19  N.  Y.  S.  375,  affirmed  on  opinion  N.   Y.    616,   reversing  44   Super.   Ct. 

below  141  N.  Y.  574  mem.,  36  N.  E.  396. 

345;     Green    v.    Haines,     (Com.    PI.  53.  Neilsen  v.  Mayer,    (Sup.  App. 

1856)    1   Hilt.  254.     See  also  Reilly  T.  1904)   85  N.  Y.  S.  1069. 
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in  determining  whether  the  delay  has  been  unreasonable.^*  And 
where  a  buyer  accepts  and  pays  for  part  of  goods  sold,  which  were 
to  be  manufactured  and  delivered  within  a  reasonable  time  or  the 
like,  it  has  been  said  that  it  would  be  an  arbitrary  assumption  to 
say  that  a  tender  of  the  balance  of  the  merchandise  on  the  follow- 
ing day  was  not  in  time.^^ 

§  854.  Extension  of  Time  of  Performance. —  The  parties  to  an 
executory  contract  may  by  agreement  extend  the  time  for  per- 
formance. The  effect  of  such  enlargement  or  extension  is  to  sub- 
stitute or  adopt  the  extended  time  for  the  time  specified  in  the 
agreement,^'  and  in  such  a  case  a  party  is  not  to  be  deemed  in 
default  until  the  expiration  of  the  extended  period."  As  a  general 
rule  the  mutual  benefit  to  the  parties  is  a  sufficient  consideration 
for  the  extension.^*  On  the  other  hand,  it  seems  that  a  subsequent 
agreement  cutting  short  the  time  given  a  party  to  perform  must 
be  supported  by  an  additional  consideration  to  be  binding  on  him."' 
Though  the  contract  is  in  writing  an  oral  agreement  for  such  exten- 
sion is  valid,^"  and  the  doctrine  that  a  specialty  cannot  be  modified 
before  breach  by  a  parol  executory  contract,  while  of  almost  uni- 
versal application,'^  is  subject  to  the  exception  that  the  time  fixed 
for  its  performance  may  be  enlarged  by  parol,  where  the  party 
alleged  to  be  in  default  has  been  induced  to  forgo  a  strict  per- 
formance by  reasoii  of  the  agreement  of  the  other  to  extend  the 
time.'^    In  case  of  a  building  contract  or  a  contract  for  the  manu- 


54.  Hinds  v.  Kellogg,  (Com.  PI.  E.  1148.  See  also  Davis  v.  Talcott, 
a  T.  1891)  37  State  Rep.  356,  13  N.  (Sup.  G.  T.  1853)  14  Barb.  611,  re- 
Y.  S.  922,  affimied  133  N.  Y.  536  versed  on  other  grounds  12  N.  Y. 
mem.,    30    N.    E.     1148.      See    also  184. 

Happel    V.    Marasco,     (Sup.    Sp.    T.  59.    Manhattan    Top,    etc.,    Co.    v. 

1902)   37  Misc.  314,  75  N.  Y.  S.  461.  Bogmann,    (Sup.  App.  T.   1912)    137 

55.  Hinds   v.    Kellogg,     (Com.    PI.  N.  Y.  S.  883. 

G..T.  1891)    37  State  Rep.  356,  357,  60.    Clark   v.    Dales,    (Sup.    G.   T. 

13  N.  Y.  S.  922,  affirmed  133  N.  Y.  1855)   20  Barb.  42,  64. 

536,  mem.,  30  N.  E.  1148.  61.  See  infra,  section  789. 

56.  Clark  v.  Dales,  (Sup.  G.  T.  62.  Esmond  v.  Van  Benschoten, 
1855)    20  Barb.  42,  64.  (Sup.  G.  T.  1852)   12  Barb.  366,  370; 

57.  Keating  v.  Price,  (Sup.  1799)  Stone  v.  Sprague,  (Sup.  G.  T.  1855) 
1  Johns.  Cas.  22;  Clark  v.  Dales,  20  Barb.  509,  515;  Grange  v.  Palmer, 
(Sup.  G.  T.  1855)  20  Barb.  42.  (Sup.   G.   T.   1890)    56  Hun  481,   31 

58.  Clark  v.  Dales,  (Sup.  G.  T.  State  Rep.  612,  10  N.  Y.  S.  201; 
1855)  20  Barb.  42,  64;  Hinds  v.  Flynn  v.  McKeon,  (Super.  Ct.  1856) 
Kellogg,  (Com.  PI.  G.  T.  1890)  37  13  Super.  Ct.  203.  See  also  Esmond 
State  Rep.  356,  13  N.  Y.  S.  922,  v.  Van  Benschoten,  (Sup.  G.  T.  1852) 
affirmed   133  N    Y.  536  mem.,  30  N.  12  Barb.  366. 


§  S55]         CONSTRUCTION    AS    TO    PARTICULAR   MATTERS  1279 

facture  of  an  article  according  to  certain  plans  and  specifications, 
alterations  in  the  plans,  etc.,  will  ordinarily  operate  as  an  exten- 
sion or  waiver  of  the  time  of  performance.^^  Such  a  departure,  it 
is  said,  "  excuses  performance  within  the  time  agreed  upon,  and 
the  obligation  thereafter  is  to  complete  the  work  within  a  reason- 
able time."  « 

§  855.  Waiver  of  Time  of  Performance. —  The  parties  may  waive 
a  provision  in  the  contract  as  to  the  time  of  its  performance.^' 
And  as  a  general  rule  it  seems  that  where  one  party  after  the  time 
for  performance  has  expired  acquiesces  in  the  other  party's  con- 
tinuance in  the  performance  of  the  contract,  he  will  be  deemed  to 
have  waived  the  requirement  as  to  time  of  performance  and  con- 
sented to  performance  within  the  reasonable  time  in  so  far  as  the 
promisor 's  right  to  recover,  subject  to  recoupment  for  damages  for 
the  delay,  is  concerned.*^  This  is  especially  true  where  the  con- 
tract is  for  the  construction  of  a  building  or  the  like  by  one  party 
on  the  land  of  the  other  party.^  And  this  has  been  held  true 
though  the  contract  expressly  provides  that  time  of  performance 
shall  be  considered  of  the  essence  of  the  contract  and  that  no 
recovery  shall  be  had  unless  it  is  performed  within  the  required 
time.^'  In  this  connection  FoUett,  C.  J.,  says :  "  Upon  the  failure 
of  the  plaintiff  to  perform  by  the  day  fixed,  the  defendant  might 
have  insisted  on  his  strict  legal  rights  and  then  put  an  end  to  the 
contract,  but  this  he  did  not  do,  but  permitted  the  plaintiff  to 
continue  the  work,  and  for  this  reason  he  cannot  now  insist  on  the 
delay  as  a  defense  to  an  action  brought  to  recover  the  price  of  the 

63.  Lawson  v.  Hogan,  (1883)  93  Rep.  137,  24  N.  Y.  S.  694,  aflBrmed 
N.  Y.  39;  Green  v.  Haines,  (Com.  143  N.  Y.  679  mem.,  39  N.  E.  494. 
PI.  1856)  1  Hilt.  254.  See  also  6G.  Brede  v.  Rosedale  Terrace  Co., 
Krantz  Mfg.  Co.  v.  Gould  Storage  (1915)  216  N.  Y.  246,  110  N.  B.  430; 
Battery  Co.,  (Sup.  1903)  83  App.  Horton  v.  Erie  Preserving  Co.  (Sup. 
Div.  133,  82  N.  Y.  S.  474.  See  infra,  1904)  90  App  Div.  255,  85  N.  Y. 
section  943.  S.  503,  affirmed  181  N.  Y.  535  mem., 

64.  Green  v.  Haines,  (Com.  PI.  73  N.  E.  1125;  Horowitz  v.  Syndicate 
1856)    1  Hilt.  254,  255.  Mail  Order  Co.,  (Sup.  App.  T.  1917) 

65.  Granbery  v.  Goodner,  (Sup.  166  N.  Y.  S.  809.  See  infra,  section 
1900)   51  App.  Div.  610,  64  N.  Y.  S.  943. 

131;  Krantz  Mfg.  Co.  v.  Gould  Stor-  67.  Dunn  v.   Steubing,    (1890)    120 

age    Battery    Co.,     (Sup.    1903)     83  N.  Y.  232,  30  State  Rep.  653,  24  N. 

App.  Div.  133,  82  N.  Y.  S.  474;  Keil-  E.  315. 

bert  Constr.  Co.  v.  Frey,   (Sup.  1916)  68.  Dunn  v.  Steubing,    (1890)    120 

174    App.    Div.    513,    161    N.    Y.    S.  N.  Y.  232,  30  State  Rep.  653,  24  N. 

156;   Thorne  v.   French,    (Super.    Ct.  E.  315. 

G.   T.   1893)    4   Misc.   436,   54   State 
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work. "  ^'  In  ease  of  a  eontract  for  the  construction  of  a  launch,  if 
the  parties  contemplate  that  a  part  or  the  whole  of  the  construc- 
tion work  is  to  be  sublet  to  a  third  person,  and  the  party  for  whom 
the  work  is  being  done  insists  that  such  work  be  sublet  to  a  par- 
ticular person,  with  notice  from  the  other  party  that  the  person 
so  selected  will  not  be  able  to  do  the  work  in  the  required  time,  he 
will  be  deemed  to  have  waived  any  delay  caused  by  the  failure  of 
such  third  person  to  perform  his  work  in  time.'"  Where  a  buyer 
expressly  requests  the  seller  to  delay  the  delivery  of  merchandise 
he  cannot  thereafter  raise  the  objection  that  the  delivery  was  not 
made  within  the  time  specified  in  the  original  contract." 

If  performance  within  the  specified  time  is  waived,  the  duty 
thereafter  to  perform  within  a  reasonable  time  arises,'^  and  if  the 
party  in  default  fails  to  perform  this  duty  the  other  party  may 
then  treat  the  contract  as  at  an  end."  And  it  has  been  held  in 
case  of  a  building  contract,  that  on  the  default  of  the  contractor 
to  complete  the  building  within  the  required  time  the  other  party 
does  not,  by  permitting  the  contractor  to  continue  his  work  after 
the  time  specified,  extend  indefinitely  the  time  of  performance 
and  waive  his  legal  right  to  treat  the  contract  as  at  an  end  for  a 
continued  failure  of  the  contractor  to  complete  the  work  subject  to 
any  liability  he  may  be  under  for  the  part  performance  of  the  con- 
tract. As  said  by  Barrett,  J. :  "An  owner  may  be  willing  to  wait 
for  a  brief  period  without  being  willing  to  wait  indefinitely.  The 
continued  failure  on  the  contractor's  part  to  complete  the  work 
is  a  continuous  breach  of  the  eontract,  of  which  the  owner  may 
avail  himself  at  any  time.  To  hold  otherwise  would  put  the  owner 
completely  at  the  mercy  of  a  dilatory  contractor. ' '  '^  But  as  a 
general  rule,  where  time  of  performance  has  been  waived,  to  entitle 
the  party  waiving  to  terminate  the  contract  for  any  further  delay 

69.  Dunn  v.  Steubing,  (1890)  120  1106;  Rode  v.  Auerbach,  (Sup.  App. 
N.  Y.  232,  237,  30  State  Rep.  653,  T.  1900)  31  Misc.  765,  64  N.  Y.  S. 
24  N.  E.  315.  774;  Newman  v.  Zucker,    (Sup.  App. 

70.  Oranbery    v.     Gardner,     (Sup.  T.  1917)   167  N.  Y.  S.  257. 

1900)   51  App.  Div.  610,  64  N.  Y.  S.  73.  Wyckoff  v.  Taylor,  (Sup.  1897) 

131.  13  App.  Div.  240,  43  N.  Y.  S.  31,  4 

71.  Hinds   v.    Kellogg,    (Com.    PI.       N.  Y.  Annot.  Cas.  102. 

G.   T.   1891)    37   State  Rep.   356,   13  74.  Wyckoff  v.  Taylor,  (Sup.  1897' 

N.  Y.  S.  922,  affirmed  133  N.  Y.  536  13   App.   Div.  240,   43   N.   Y.    S.   31, 

mom.,  30  N.  E.  1148.  4  N.  Y.  Annot.  Cas.  102.     See  infra 

72.  Taylor  v.  Goelet,  (1913)  208  section  948  et  seq.,  as  to  the  right 
N.  Y.  253,  101  N.  E.  867,  affirming  of  a  party  in  default  to  recover  for 
142    App.    Div.    467,    126    N.    Y.    S.  a  part  performance  of  the  contract. 
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he  must  demand  performance  and  allow  a  reasonable  time  there 
for  after  such  demand.'^  As  said  by  Earl,  J.:  "  Where  a  fixed 
time  has  ceased  to  be  an  element  in  the  contract,  neither  party  can 
put  the  other  in  default  without  some  notice  or  demand  of  per- 
formance." '«  A  conditional  offer  to  waive  a  delay  in  the  perform- 
ance of  the  contract  is  not  binding  unless  the  terms  of  the  offer  are 
complied  with."  The  defense  of  a  waiver  of  the  time  of  perform- 
ance to  be  available  as  an  excuse  for  a  failure  to  perform  within 
the  specified  time  must  be  pleaded.'* 

§  856.  Time  as  Essence  of  Contract  Generally. —  As  a  general 
rule,  where  the  time  of  performance  is  expressly  provided  for,  it  is 
at  law  of  the  essence  of  the  contract,  and  unless  performance  within 
the  specified  time  is  waived,  or  the  time  extended  by  agreement,'^ 
no  recovery  can  be  had  on  the  contract  on  a  f ailui'e  to  perform 
within  the  required  time.*"  Thus  where  the  contract  is  one  bietween 
merchants  for  the  sale  of  merchandise,  the  time  of  delivery  is 
usually  regarded  as  of  the  essence  of  the  contract,  and  on  a  failure 
of  the  seller  to  make  delivery  within  the  time  specified  the  buyer 
is  ordinarily  permitted  to  repudiate  the  whole  contract ;  *^  and  the 
same  is  true  where  material  is  purchased  by  a  contractor  for  use 
in  the  construction  of  a  building  without  which  the  work  on  the 

75.  Lawson  v.  Hogan,  (1883)  93  N.  Y.  108,  113,  43  State  Rep.  490, 
N.  Y.  39;  Thome  v.  Frencli,  (Super.  30  N.  E.  373;  Wyckoff  v.  Tayloi, 
Ct.  G.  T.  1893)  4  Misc.  436,  548  State  (Sup.  1897)  13  App.  Div.  240,  43  N. 
Rep.  137,  24  N.  Y.  S.  694,  affirmed  Y.  8.  31;  Parmalee  v.  Wilks,  (Sup 
143  N.   Y.   679  mem.,   39  N.   E.  494.  G.  T.   1856)    22  Barb.  539;   Rode  v. 

76.  Lawson  v.  Hogan,  (1883)  93  Auerbach,  (Sup.  App.  T.  1900)  31 
N.  Y.  39,  44.  Misc.   765,  64  N.  Y.   S.  774;    Griffin 

77.  Federal  Terra  Cotta  Co.  v.  Pot-  v.  Arlt,  (Sup.  App.  T.  1905)  96  N. 
terton,  (Sup.  1916)  172  App.  Div.  Y.  S.  1033;  Yeamans  v.  Tannehill, 
705,  159  N.  Y.  S.  121.  (City  Ct.  G.  T.  1891)   40  State  Rep. 

78.  Rode  v.  Auerbach,  (Sup.  Sp.  548,  15  N.  Y.  S.  958;  Siting  v.  Day- 
T.  1900)  31  Misc.  765,  64  N.  Y.  8.  ton,  (Sup.  G.  T.  1892)  43  State  Rep. 
774;  Elting  V.  Dayton,  (Sup.  G.  T.  363,  17  N.  Y.  S.  849,  63  Hun  629 
1892)  43  State  Rep.  363,  63  Hun  629,  mem.;  Weisser  v.  Maitland,  (Super. 
17  N.  y.  8.  849.  As  to  the  general  Ct.  1849)  5  Super.  Ct.  318. 
necessity  to  plead  an  excuse  for  non-  81.  Norrington  v.  Wright,  (1885; 
performance,    see   infra,    section   969.  115  U.  S.  188,  6  S.  Ct.  12,  29  U.  S. 

79.  See  supra,  two  preceding  sec-  (L.  ed.)  366;  Hill  v.  Jilake,  (1884) 
tions,  as  to  the  extension  and  waiver  97  N.  Y.  216;  Browne  v.  Paterson, 
of  time  of  performance.  (Sup.  1899)   36  App.  Div.  167,  55  N. 

80  Frieas  v.  Rider,  (1862)  24  N.  Y.  S.  404,  reversed  on  other  grounds 
Y.  367;  Schmidt  v.  Reed,   (1892)   132       165  N.  Y.  460,  59  N.  E.  296, 
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building  cannot  proeeed,^^  and  in  case  of  a  contract  for  the  charter 
of  a  vessel  which  requires  that  the  vessel  shall  be  ready  by  a  cer- 
tain time.*'^  The  rule  is  especially  applicable  in  the  ease  of  a  con- 
tract in  the  nature  of  an  option,  and  conditions  precedent  to  the 
exercise  of  an  option  must  be  performed  within  the  time  specified 
in  order  to  impose  liability  on  the  party  giving  the  option.**  A  con- 
tract may  as  a  whole  show  that  the  time  of  performance  was  not 
regarded  as  of  its  essence,  and  where  such  is  the  case  even  a  court 
of  law  will  not  deny  a  recovery  thereon  for  a  failure  to  perform 
within  the  time  specified.*^  As  said  by  McAdam,  J. :  "  Where  tiine 
does  not  go  to  the  root  of  the  matter,  and  the  acts  of  the  parties 
evidence,  as  they  do  here,  the  fact  that  it  is  not  to  be  regarded  as 
of  the  essence  of  the  contract,  it  will  violate  no  legal  principle  to 
give  effect  to  the  evident  intention  of  the  parties,  a  feature  that 
controls  the  interpretation  of  all  contracts. ' '  '* 

§  857.  Time  as  Viewed  by  Courts  of  Equity. —  Courts  of  equity 
do  not  as  a  general  rule  regard  time  of  performance  as  of  the 
essence  of  contracts.*'^  As  said  by  Pendleton,  J. :  "  Where  a  defi- 
nite time  is  fixed  by  the  terms  of  the  contract  the  general  rule  at 
law  is  that  time  is  of  the  essence  of  the  contract  unless  a  contrary 
intent  affirmatively  appears.  In  equity  the  reverse  is  the  case,  and 
in  equitable  actions,  as  a  rule,  time  will  not  be  considered  of  the 
essence  of  the  contract  unless  it  affirmatively  appears  that  the 
parties  regarded  time  as  an  essential  element  of  their  bargain.  .  .  , 
Courts  of  equity  look  into  the  intention  of  the  parties  so  as  to 
aiseertain  whether  in  fact  the  performance  of  the  contract  by  one 

82.  Federal  Terra  Cotta  Co.  v.  Pot-  (Super.  Ct.  G.  T.  1893)  4  Misc.  436, 
terton,  (Sup.  1916)  172  App.  Div.  54  State  Rep.  137,  24  N.  Y.  8.  694, 
705,  159  N.  Y.  S.  121.  affirmed  143  N.  Y.  679  mem.,  39  N. 

83.  Weisser  v.  Maitland,  (Super.  E.  494.  See  also  Dressier-Beard  Mfg. 
Ct.  1849)   5  Super.   Ct.  318.  Co.  v.  Winter,    (Sup.  App.  T.  1916) 

84.  Page  v.  Shainwald,  (1901)   169       158  N.  Y.  S.  875. 

N.  Y.  246,  62  N.  E.  356,  reversing  on  86.  Thorns  v.  French,    (Super.  Ct. 

other  grounds  52  App.  Div.  349,   65  G.  T.  1893)  4  Misc.  436,  442,  54  State 

N.  Y.  S.  174;  Riker  v.  Comfort,  (Sup.  Rep.  137,  24  N.  Y.  S.  694    (the  de- 

1910)    140  App.  Div.  117,  124  N.  Y.  cision   in   this   case  is  not,  however, 

S.   1106;  Beehe  v.  Worth,    (Sup.  Eq.  put  on  the  ground  that  time  was  not 

T.  1914)  146  N.  Y.  S.  146.  of  the  essence  of  the  contract,  but  on 

85.  Horton  v.  Erie  Preserving  Co.,  the  ground  of  waiver). 

(Sup.  1904)   90  App.  Div.  255,  85  N.  87.   Merchants'   Bank  v.   Thomson, 

Y.    S.   503,   affirmed   181   N.   Y.   535  (1873)   55  N.  Y.  7;  Mercantile  Nat. 

mem.,  73  N.  E.  1125;  Perley  v.  Shu-  Bank  v.  Heinze,    (Sup.  Tr.  T.  1912) 

bert,  (Sup.  1907)   121  App.  Div.  780,  75  Misc.  551,  135  N.  Y.  S.  962. 
106  N.  Y.  S.  593;  Thorne  v.  French,  f 
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party  was  meant  to  depend  upon  the  other's  promise  being  fulfilled 
by  the  day  named  or  whether  a  day  was  named  merely  to  secure 
performance  within  a  reasonable  time.  If  the  latter  was  found 
to  be  the  intention  equity  would  not  refuse  to  enforce  the  contract 
if  the  promise  was  performed  within  a  reasonable  time. ' '  *^  This 
rule  of  equity,  though  applicable  to  other  contracts,  finds  its  most 
frequent  application  in  contracts  for  the  sale  of  land,^^  and  where 
a  time  for  the  completion  of  the  purchase  and  payment  is  specified 
and  it  is  further  provided  that  in  a  certain  contingency  the  time 
for  performance  is  to  be  extended,  this  latter  tends  to  show  that 
time  was  not  intended  to  be  of  the  essence  of  the  contract.'"  Such 
courts  therefore  do  not  hesitate  to  enforce  such  contracts  at  the 
suit  of  the  purchaser,  if  time  is  not  made  of  the  essence  of  the 
contract,  though  he  was  in  default  in  the  payment  of  the  purchase 
money  at  the  times  stipulated  theref  or,^i  or  at  the  suit  of  the  vendor 
though  he  has  been  in  default  in  tendering  a  proper  conveyance.'^ 
This,  however,  does  not  mean  that  the  purchaser  may  delay  for  an 
indefinite  time  to  perform  the  conditions  precedent  to  his  right 
to  demand  a  conveyance,  and  laches  on  his  part  in  seeking  equitable 
relief  is  a  well  recognized  ground  for  denying  the  same.'^  The 
parties  may  so  make  time  of  the  essence  of  such  a  contract,  or  the 
circumstances  of  the  case  may  be  .of  a  nature  that  even  a  court  of 
equity  should  regard  it  as  such ;  '*  and  it  has  been  held  that,  as  a 
general  rule,  where  the  vendor  has  at  the  request  of  the  purchaser 

88.  Mercantile  Nat.  Bank  v.  Heinze,  92.  Merchants'  Bank  v.  Thomson, 
(Sup.  Tr.  T.  1912)  75  Misc.  551,  559,        (1873)   55  N.  Y.  7. 

135  N.  Y.  S.  962.  93.  Finch  v.  Parker,   (1872)   49  N. 

89.  Duffy  V.  O'Donovan,  (1871)  46  Y.  1;  Peters  v.  Delaplaine,  (1872) 
N.  Y.  223 ;  Hubhell  V.  Von  Schoening,  49  N.  Y.  362;  Delavass  v.  Duncan, 
(1872)  49  N.  Y.  326,  reversing  58  (1872)  49  N.  Y.  485;  Merchants' 
Barb.  498,  on  later  appeal  2  Hun  Bank  v.  Thomson,  (1873)  55  N.  Y. 
376,  4  Thomp.  &  C.  649;  Davison  v.  7;  Davison  v.  Associates  of  Jersey 
Associates  of  Jersey  Co.,  (1877)  71  Co.,  (1877)  71  N.  Y.  333,  affirming 
N.  Y.  333;   Burgett  v.  Bissell,    (Sup.  6    Hun   470. 

G.    T.     1853)     14    Barb.     638,    643;  94.   Merchants'   Bank  v.   Thomson, 

Myres  v.  De  Mier,   (Com.  PI.  1872)  (1873)    55  N.  Y.  7;   Wiswall  v.  Mc- 

4  Daly   343,    affirmed   52   N.   Y.   647  Gowan,    (Sup.   G.   T.    1848)    2   Barb 

mem.  "  270;  Smith  v.  Browning,  (Sup.  1916) 

90.  Myres  v.  De  Mier,  (Com.  PI.  171  App.  Div.  278,  157  N.  Y.  S.  71 
1872)  4  Daly  343,  affirmed  52  N.  Y.  (contract  by  builder  for  the  pur- 
647  mem.  chase  of  city  lots  for  the  immediate 

91.  Davison  v.  Associates  of  Jersey  construction  thereon  of  an  apartment 
Co.,  (1877)  71  N.  Y.  333;  Myres  v,  building);  Schmidt  v.  Reed,  (1892) 
De'Mier,  (Com.  PI.  1872)  4  Daly  132  N.  Y.  108,  43  State  Rep.  490, 
343,  affirmed  52  N.  Y.  647  mem.  30  N.  B.   373;   Keilbert  Constr.   Co. 

18 
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panted  several  extensions,  some  for  a  very  short  period,  thus 
showing  that  time  was  regarded  as  of  the  essence,  a  court  of  equity 
should  so  regard  it.'*  Where  time  is  not  made  of  the  essence  of  a 
contract  for  the  sale  of  land,  and  a  default  by  the  purchaser  has  oc- 
curred, the  vendor  may  by  a  notice  to  him  to  perform  within  a  rea- 
sonable time  foreclose  any  right  on  the  purchaser's  part  to  enforce 
the  cbntract.'^  Notice,  however,  to  have  this  effect  must  be  reason- 
able and  must  be  express,  distinct  and  unequivocal."  Time  is  not  of 
the  essence  of  a  contract  which  is  to  be  performed  within  a  reasonable 
time,'*  and  where  the  obligation  is  to  perform  within  a  reasonable 
time  a  party  is  not  permitted  to  rescind  the  contract  for  an  alleged 
failure  of  the  other  party  to  perform  unless  he  first  gives  notice 
requiring  that  the  party  alleged  to  be  in  default  perform  within 
a  reasonable  time  and  that  on  his  failure  to  do  so  the  contract  will 
be  rescinded."  This  is  true  whether  the  obligation  to  perform 
within  a  reasonable  time  is  one  arising  from  an  extension  or  waiver 
of  performance  within  the  time  originally  specified  or  is  inherent 
in  the  original  contract.^  Thus  where  the  defendant  was  to  erect 
a  building  and  lease  it  to  the  plaintiff,  but  no  time  was  set  for  the 
completion  of  the  building,  the  plaintiff  cannot  rescind  on  the 
ground  that  the  building  was  not  completed  within  a  reasonable 
time  and  recover  part  payments  made  by  him,  without  giving 
notice  requiring  performance  within  a  reasonable  time  set.^  Courts 
of  equity  as  well  as  courts  of  law  regard  time  as  of  the  essence  of 
contracts  in  the  nature  of  options.'     As  said  by  Pendleton,  J.: 

V.   Frey,    (Sup.  1916)    174  App.  Div,  N.   Y.   39;   Taylor  v.  Goelet,    (1913) 

513,    101    N.   Y.   S.    156;    Mercantile  208  N.  Y.  253,  101  N.  E.  867,  affirm- 

Nat.   Bank  v.   Heinze,    (Sup.   Tr.   T.  ing  142  App.  Div.  467,  126  N.  Y.  S. 

1012)    75   Misc.    551,    135    N.    Y.    S.  1106.       See    also    Hall    v.     Bennett, 

962;    Gale    v.    Archer,     (Sup.    G.    T.  (Super.   Ct.   G.   T.    1882)    48   Super. 

1864)    42    Barb.    320;    Bobbs-Merrill  Ct.   302.     As  to  rescission  generally 

Co.  V.  Universal  Film  Mfg.  Co.,  (Sup.  see  infra,  section  1007  et  seq. 
Sp.  T.  1916)   160  N.  Y.  S.  37.  1.  Taylor  v.  Goelet,   (1913)   208  N. 

95.  Wiswall    v.    McGowan,     (Sup.  Y.  253,  101  N.  E.  867,  affirming  142 
G.   T.    1848)    2   Barb.   270,   reversing  App.  Div.  467,  126  N.  Y.  S.  1106. 
Hoff.  Ch.  125,  and  affirmed  on  other  2.    Taylor    v.    Goelet,     (1913)    208 
grounds  10  N.  Y.  465.  N.  Y.   253,   101  N.  E.  867,  affirming 

96.  Myres  v.  De  Mier,  (Com.  PI.  142  App.  Div.  467,  126  N.  Y.  S. 
1872)   4  Daly  343.  1106. 

97.  Myres  v.  De  Mier,  (Com.  PI.  3.  Mercantile  Nat.  Bank  v.  Heinze, 
1872)  4  Daly  343,  affirmed  52  N.  Y.  (Sup.  Tr.  T.  1912)  75  Misc.  551, 
647  mem.  562,   135  N.  Y.   S.  962;   Robinson  v. 

98.  Taylor  v.  Goelet,  (1913)  20S  Cropsey,  (Chan.  Ct.  1833)  2  Edw. 
N.  Y.  253,  259,  101  N.  E.  867.  138,  147,  affirming  8  Paige  480. 

99.  Lawson   v.   Hogan,    (1883)  93 
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"  In  these  the  courts  have  held  that  time  is  of  the  essence,  and 
performance  within  the  time  an  essential  condition  precedent,  in 
equity  as  well  as  at  law.  These  cases  in  no  way  conflict  with  but 
are  in  fact  illustrative  of  the  rule.  The  promisee  having  assumed 
no  obligation  to  perform,  action  on  his  part  being  only  optional, 
no  equitable  interest  has  vested,  and  the  courts  have  from  such 
circumstances  drawn  the  inference  as  a  canon  of  construction  that 
it  was  the  intention  of  the  parties  in  such  cases  that  time  was  of 
the  essence."  *  Also  if  the  taking  eifect  of  a  contract  for  the  sale 
of  land  is  conditional  on  the  performance  by  the  purchaser  of 
some  act  within  a  stated  time,  as  where  the  contract  is  delivered 
in  escrow  to  become  effective  in  the  purchaser's  paying  a  certain 
sum  at  a  certain  time,  no  contract  comes  into  life  either  in  law  or 
equity  unless  the  condition  is  complied  with,  and  even  a  court  of 
equity  must  regard  the  time  for  performance  of  such  condition 
of  the  essence  of  the  contract.' 

§  858.  Payment  of  Money  Generally. —  If  the  time  for  the  pay- 
ment of  money  is  specified  this  of  course  controls,  and  no  room 
for  judicial  construction  arises.  In  making  loans  it  is  competent 
for  the  parties  to  provide  that  the  principal  shall  not  become  pay- 
able or  demandable  except  on  the  failure  of  the  borrower  to  per- 
form stated  conditions.  Such  transactions  are  in  the  nature  of 
perpetual  loans,  and  no  liability  to  repay  the  principal  is  imposed 
on  the  borrower  until  the  specified  contingency  occurs.^  It  is  a 
well  recognized  general  rule  that  a  contract  to  pay  money  abso- 
lutely without  any  time  for  pajonent  being  specified  creates  a  debt 
payable  presently,'  and  no  call  or  demand  for  payment  is  required 
to  enable  the  promisee  to  maintain  an  action  for  its  recovery.' 
Where  goods  are  sold  and  delivered,  with  a  promise  to  pay  gener- 
ally, this  creates  a  debt  payable  presently;'  so  a  note  specifying 
no  time  of  payment  is  regarded  as  immediately  payable,^"  and  this 
has  been  held  true  as  to  an  original  subscription  to  the  stock  of 

4.  Mercantile  Nat.  Bank  v.  Heinze,  7.  Lake  Ontario,  etc.,  R.  Co.  v. 
(Sup.  Tr.  T.  1912)  75  Misc.  551,  562,  Mason,  (1857)  16  N".  Y.  451;  Wright 
135  N.  Y.  S.  962.  v.    Whiting,    (Sup.    G.    T.    1863)    40 

5.  Price  v.  McGown,   (1853)    10  N.  Barb.  235. 

Y.  465,  Seld.  Notes   141,  affirming  2  8.    Lake    Ontario,    etc.,    R.    Co.    v. 

Barb.  270,  which  reversed  1  Hoff.  Ch.  Mason,  (1857)  16  N.  Y.  451. 

125.  '9-    Lake    Ontario,    etc.,    R.    Co.    v. 

6.  Schachne   v.    Chamber   of    Com-  Mason,   (1857)    16  N.  Y.  451,  464. 
merceCorp.,   (N.  Y.  Munic.  Ct.  1918)  10.   Thompson   v.   Ketchum,    (Sup. 
102   Misc.   197,   168   N.   Y.   S.   791,  1811)    8  Johns.   189. 
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a  corporation,  and  the  corporation  has  been  permitted  to  maintain 
an  action  for  the  amount  of  the  subscription  without  having  made 
a  previous  demand  for  payment."  A  demand  for  the  payment  of 
money  may,  however,  by  express  terms  of  the  contract,  be  made  an 
essential  condition  of  the  obligation  to  pay,  and  where  such  is  the 
case  the  money  cannot  be  deemed  payable  until  a  demand  has 
in  fact  been  made.^^  And  where  paid  up  stock  was  placed  in  the 
hands  of  trustees  for  sale  for  the  benefit  of  the  corporation  to  raise 
working  capital,  and  a  subscription  to  a  certain  amount  of  such 
share  was  not  to  be  binding  until  other  subscriptions  to  a  certain 
amount  were  made,  and  it  was  provided  that  a  certain  percentage 
of  the  subscription  price  should  be  payable  when  the  stated  num- 
ber of  shares  had  been  subscribed  for  and  the  remainder  in  such 
instalments  as  the  trustees  might  call  for  the  business  of  the  cor- 
poration, it  was  held  that  the  remainder  did  not  become  payable 
until  after  a  call  had  been  made,  and  that  such  call  could  not  be 
made  arbitrarily  but  only  as  the  business  requirements  of  the 
corporation  demanded,  and  that  therefore  the  statute  of  limita- 
tions did  not  begin  to  run  against  the  liability  for  the  remainder 
until  after  calls  for  its  payment  had  been  made.^^  In  case  of  a 
loan  of  money  without  any  specification  of  the  time  of  repayment 
it  has  been  said  that  the  law  implies  a  promise  to  pay  in  a  reason- 
able time,  and  that  ordinarily  in  such  a  case  a  reasonable  time  is 
on  demand ; "  and  it  has  been  said  that  a  loan  creates  a  debt  pres- 
ently payable  and  that  an  action  may  be  maintained  therefor  with- 
out any  demand.^^  It  has  been  held  that  an  instrument,  inartisti- 
cally  drawn,  by  which  the  signer  acknowledges  a  loan,  and  provides 
that  in  the  event  of  accident  or  his  death  the  lender  has  the  right 
to  claim  the  amount  from  the  borrower's  estate,  should  be  con- 
strued as  an  acknowledgment  of  a  loan  payable  on  demand  rather 
than  after  the  death  of  the  borrower.^*  A  debt  is  not  legally  due 
or  demandable  until  its  amount  is  capable  of  being  ascertained." 

11.  Lake   Ontario,  etc.,   R.   Co.  v.  15.  Lake  Ontario,   etc.,  R.   Co.  v. 
Mason,    (1857)    16  N.  Y.  451.  Mason,    (1857)    16  N.  Y.  451,  464. 

12.  Sweet   v.    Irish,     (Sup.    G.    T.  16.  Gunther  v.  Marteau,   (Sup.  Tr. 
1862)    36  Barb.  467.  T.  1911)    73  Misc.  43,  132  N.  Y.  S. 

13.  Williams    v.    Taylor,     (1890)  82. 

120  N.  Y.  244,  30  State  Rep.  646,  24  17.  Pennsylvania  Coal  Co.  v.  Del- 

N.  E.  288,  reversing  41  Hun  545,  3  aware,  etc.,   Canal   Co.,    (Sup.   G.  T. 

State  Rep.  360,  11  Civ.  Pro.  42.  1859)    29  Barb.   589,  591,  affirmed  1 

14.  Hardt     v.     Recknagel,      (Sup.  Keyes  72,  3  Abb.  App.  Dec.  470. 
1901)   62  App.  Div.  106,  70  N.  Y.  S. 

782. 


5  858]         CONSTRUCTION   AS    TO    PARTICULAR   MATTERS 


12'87 


For  illustration  it  is  said  that  if  A  engages  B  to  go  to  Rome  and 
promises  to  pay  all  the  expenses  he  incurs  on  the  route,  B  cannot 
compel  payment  of  any  portion  of  his  expenses  until  he  completes 
the  journey,  unless  he  has  taken  the  precaution  to  have  it  expressly 
understood  that  A  shall  pay  him  the  several  portions  of  the  outlay 
as  they  are  incurred.^'  And  it  has  been  held  where,  under  a  con- 
tract for  the  use  of  a  canal,  the  amount  of  the  toll,  which  is  depend- 
ent on  a  contingency,  cannot  be  ascertained  until  the  expiration 
of  a  future  time,  the  canal  company  cannot  demand  payment  in 
advance  on  an  estimation  as  to  what  the  amount  will  be,  as  the  tolls 
are  not  payable  until  their  amount  can  be  ascertained.^'.  In  case 
of  contracts  for  the  sale  of  goods  without  specifying  the  time  of 
payment,  payment  may  be  demanded  on  the  delivery  of  the  goods, 
but  does  not  become  due  until  then,  in  the  absence  of  a  stipulation 
in  the  contract  to  the  contrary.^"  In  a  contract  for  work  and  labor, 
such  as  a  building  contract  or  the  like,  or  for  personal  services  for 
a  stated  period,  payment  is  not  due,  in  the  absence  of  a  stipulation 
to  the  contrary,  until  the  work  is  completed  or  the  services  ren- 
dered.^^  Where  a  note  or  other  obligation  is  payable  in  commodi- 
ties, without  specifying  the  time  of  payment,  it  was  held  in  an 
early  case  that  it  was  in  effect  payable  on  demand,  and  that  a 
special  demand  was  necessary  to  place  the  payer  in  default.^^  In 
case  of  building  contracts  or  the  like,  where  the  contract  provides 
that  stated  payments  are  to  be  made  when  the  building  has  reached 
a  certain  stage  in  its  construction,  and  further  provides  that  the 
builder  shall  give  a  certain  notice  that  a  payment  is  due  and  the 
other  party  shall  then  have  a  specified  time  to  investigate  the  claim 
of  the  builder  that  he  is  entitled  to  the  payment  demanded,  the 
latter  provision  must  be  construed  as  a  further  extension  of  the 
time  of  payment  for  the  time  specified  for  such  investigation.'^ 
Where  a  debt  is  payable  in  instalments  at  stated  periods,  a  default 
in  the  payment  of  an  instalment  does  not  affect  the  maturity  or 


18.  Pennsylvania  Coal  Co.  v.  Del- 
aware, etc.,  Canal  Co.,  (Sup.  G.  T 
1859)    29  Barb.  589,  591. 

19.  Pennsylvania  Coal  Co.  v.  Del- 
aware, etc.,  Canal  Co.,  (Sup.  G.  T. 
1859)  29  Barb.  589,  affirmed  1  Keyes 
72,  3  Abb.  App.  Dec.  470. 

20.  See  infra,   section   870. 

21.  Gurski  v.  Doscher,  (Sup.  1906) 
112  App.  Div.  345,  98  N.  Y.  S.  588, 
affirmed  190  N.  Y.  536  mem.,  83  N. 


E.  1125;  Delehanty  v.  Dunn,  (Sup. 
1912)  151  App.  Div.  695,  136  N.  Y. 
S.  193. 

22.  Lobdell  v.  Hopkins,  (Sup.  1826) 
5  Cow.  516.  As  to  contracts  to  pay 
in  property  generally,  see  infra,  sec- 
tion 946  et  seq. 

23.  Adams  v.  Lawson,  (1907)  1S8 
N.  Y.  460,  81  N.  E.  315,  reversing 
112  App.  Div.  886  mem.,  97  N.  Y. 
S.   1127. 
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time  of  payment  of  the  later  instalments,  unless  it  is  expressly 
so  provided.^*  Contracts,  however,  frequently  provide  that  in  case 
of  a  default  in  the  payment  of  any  instalment  the  whole  debt  shall 
become  due  and  payable  at  the  election  of  the  creditor,  and  full 
effect  is  given  to  such  a  provision.  Ordinarily  the  provision  for 
acceleration  of  payment  is  for  the  benefit  of  the  payee  and  enforce- 
able at  his  option,  and  cannot  be  asserted  by  the  payor  as  operative 
to  render  the  subsequent  payments  due  and  payable;  the  forms 
of  the  stipulation  may,  however,  be  such  as  to  deprive  the  payee 
of  any  option  in  this  respect  and  render  the  subsequent  payments 
absolutely  due.^^  Likewise  effect  is  given  to  provisions  authorizing 
the  creditor  in  case  of  default  in  the  payment  of  interest  to  call 
the  principal.^  A  provision  is  frequently  found  in  contracts  for 
the  payment  of  money  binding  the  creditor  to  receive  partial  pay- 
ments from  the  debtor  before  the  time  specified  for  the  payment 
of  the  debt;  such  a  provision  is,  as  a  general  rule,  solely  for  the 
benefit  of  the  debtor  and  does  not  entitle  the  creditor  to  demand 
that  partial  payments  be  so  made.^'  Where  the  defendant  was 
indebted  to  the  plaintiffs  in  a  certain  sum  then  due,  and  the  latter 
agreed  to  give  time  for  payment  "  not  exceeding  thirty-eight 
months  "  and  that  they  would  accept  monthly  payments  of  not 
less  than  $25  a  month  to  be  paid  on  the  first  of  each  and  every 
month  until  the  whole  amount  was  paid,  and  the  agreement  further 
recited  that  a  third  person,  in  order  to  secure  such  instalments, 
had  conveyed  certain  premises  as  collateral  security,  and  that  the 
plaintiffs  on  the  pajonent  of  the  indebtedness  in  accordance  with 
the  terms  of  the  agreement  would  reconvey  —  it  was  held  that  the 
agreement  was  not  an  absolute  extension  of  the  whole  debt  for 
thirty-eight  months,  but  the  time  of  °  payment  was  extended  by 
making  the  amount  payable  in  monthly  instalments  of  not  less  than 
$25  each,  and  therefore  that  on  default  in  the  payment  of  any 
instalment  an  action  could  be  maintained  therefor.^' 

24.  Foxell  V.  Fletcher,  (1882)  S7  App.  Div.  167,  115  N.  Y.  S.  279,  on 
N.  Y.  476.  second  appeal  135  App.  Div.  821,  120 

25.  Banzer  v.  Richter,  (Sup.  Sp.  T.  N.  Y.  S.  192,  reversed  on  other 
1910)  68  Misc.  192,  123  N.  Y.  S.  grounds  202  N.  Y.  231,  95  N.  E.  723; 
678.  Valentine  v.  Van  Wagner,   (Sup.  Sp. 

26.  Bennett  v.  Stevenson,  (1873)  T.  1862)  37  Barb.  60,  23  How.  Pr. 
53  N.  Y.  508;  Hall  v.  Patton,  (1875)  400.  See  also  Noyea  v.  Clark,  (Chan. 
60  N.  Y.  233,  236;   Noyes  v.  Ander-  Ct.  1838)  7  Paige  179. 

son,    (1891)    124  N.  Y.   175,   180.   35  27.  Curtiss  v.   Howell,    (1868)    39 

State  Rep.  94,   26  N.  E.  316;   Wey-       N.  Y.  211,  213,  6  Trans.  App.  290. 
and    V.    Randall,     (Sup.    1909)     131  28.   Foxell  v.   Fletcher.    (1882)    87 
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§  859.  Contract  to  Pay  When  Able  or  the  Like.— A  con- 
ditional or  contingent  promise  to  pay  money  is  not  enforceable 
except  on  the  conditions  attached  to  the  promise,  and  a  contract 
to  pay  "  v.hen  able  "  or  when  the  promisor  can  do  so  is  not  a  con- 
tract to  pay  on  demand,  and  as  a  general  rule  in  order  to  enforce 
such  a  contract  it  is  necessary  to  show  ability  to  pay.^'  Thus  where 
an  account  is  stated  or  a  compromise  reached  with  an  express 
promise  by  the  debtor  to  pay  when  able,  no  recovery  can  be  had 
thereon  without  a  showing  of  ability  on  the  part  of  the  debtor  to 
pay.^"  On  the  other  hand,  where  it  appeared  that  the  defendant 
purchased  a  business  from  the  plaintiff's  assignor,  evidence  that  she 
promised  the  seller  at  the  time  of  a  part  payment  that  she  would 
pay  more  "  just  as  quick  as  she  could  "  and  that  she  thought  she 
would  be  able  to  pay  the  balance  in  certain  monthly  payments, 
and  it  further  appeared  that  on  being  asked  for  payment  of  the 
balance  she  and  the  seller  went  to  an  attorney  for  the  purpose  of 
giving  her  notes  for  the  unpaid  balance,  but  this  was  not  done 
because  of  a  dispute  as  to  the  amount  unpaid, —  it  was  held  that 
the  evidence  did  not  show  that  the  contract  was  to  pay  when  able, 
so  as  to  require  the  plaintiff  to  show  an  ability  to  pay.^^  And 
where  in  an  action  on  an  account  stated  the  defendant  set  up  an 
agreement  that  the  balance  of  the  account  should  be  paid  in  instal- 
ments from  time  to  time  as  the  defendant  found  it  convenient  to 
pay  the  same,  and  that  he  should  be  allowed  a  reasonable  time  to 
make  such  payments,  it  was  held  that  the  agreement  was  one  to 
pay  in  a  reasonable  time  and  not  one  to  pay  when  able  and  that 
therefore  the  ability  of  the  defendant  to  pay  in  no  way  affected 
the  time  of  payment.^^  Where  a  new  written  promise  to  pay  when 
able  was  made  and  relied  on  by  the  creditor  to  remove  the  bar  of 
the  statute  of  limitations,  and  there  was  no  consideration  for  such 
extension  of  the  time  of  payment,  the  creditor  has  been  permitted 

N.    Y.    476,    reversing    23    Hun    149  See  also  Denehey  v.  McCloud,    (City 

mem.,    which    afSrmed    59    How.    Pr.  Ct.  G.  T.  1898)    23  Misc.  248,  51  N. 

88.  Y.  S.  166. 

29.   Tebo  v.  Robinson,    (1885)    100  30.   Work    v.   Beach,    (Sup.    G.   T. 

N.  Y.   27,  2  N.   E.   383,  8  Civ.  Pro.  1889)    53  Hun  7,  24  State  Rep.  256, 

141,   reversing   on   other   grounds  29  6  N.  Y.   S.  27. 

Hun  243;   Scouton  v.  Eislord,    (Sup.  31.  Denehey  v.  McCloud,    (City  G. 

1810)   7  Johns.  36;  Bush  v.  Barnard,  T.  Ct.  1898)    23  Misc.  248,  51  N.  Y. 

(Sup.   1811)    8  Johns.  407;   Work  v.  S.   166. 

Beach,   (Sup.  G.  T.  1889)   53  Hun  7,  32.    Eottum   v.    Moore,    (Com.    H. 

24   State   Rep.    256,   6   N.   Y.   S.    27.  1886)    13  Daly  464. 
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to  use  such  new  promise  to  remove  the  bar  merely  and  to  recover 
without  showing  an  ability  to  pay.^'  This  ruling  cannot,  however, 
be  sustained  on  principle.  The  creditdr  should  not  be  permitted 
to  avail  himself  of  the  new  promise  as  a  defense  to  a  plea  of  the 
statute  of  limitations  without  being  also  bound  by  the  condition 
attached  to  the  promise.^*  A  promise  to  pay  when  able  is  to  be 
reasonably  interpreted.  On  the  one  hand  it  does  not  imply  ability 
to  pay  without  embarrassment  or  even  without  crippling  the 
debtor's  resources  or  business.  On  the  other  hand,  ability  to  pay 
cannot  be  fairly  implied  while  the  debtor,  although  he  may  be  in 
possession  of  property  sufScient  to  pay  the  particular  debt,  is 
plainly  insolvent,  or  where  payment  if  enforced  would  strip  him 
of  his  means  of  support ;  also  it  is  not  contemplated  that  the  debtor 
will  pay  the  debt  out  of  earnings  necessary  for  the  support  of 
himself  and  his  family,  or  that  he  will  pay  the  particular  debt  to 
the  prejudice  of  other  creditors  whose  claims  are  absolute  and 
unconditional.'"  And  where  it  appeared  that  at  the  time  the  prom- 
ise was  made  the  promisor  was  a  public  officer  in  receipt  of  a  sal- 
ary as  such,  out  of  which  he  had  saved  nothing,  it  was  held  that 
the  fact  that  he  continued  to  receive  such  salary  was  not  itself 
sufficient  to  show  a  favorable  change  in  his  financial  condition  and 
establish  an  ability  to  pay.'°  As  a  general  rule  if  there  is  any  dis- 
pute in  the  evidence  as  to  the  debtor's  ability  to  pay,  the  question 
is  for  the  determination  of  the  jury.^'  The  statute  of  limitations 
does  not  begin  to  run  against  a  promise  to  pay  when  able  until 
there  is  an  ability  to  pay ;  ^'  but  the  statute  will  begin  to  run 

33.  Fair  v.  M«ney,  (Sup.  Sp.  T.  37.  Tebo  v.  Eobinson,  (1885)  100 
1898)  28  Civ.  Pro.  245,  56  N.  Y.  S.  N.  Y.  27,  2  N.  E.  383,  8  Civ.  Pro. 
414.  141,   reversing  29   Hun   243. 

34.  See  Limitation  of  Actions,  17  38.  Tebo  v.  Robinson,  (1885)  100 
R.  C.  L.  p.  902.  See  also  Wakeman  N.  Y.  27,  2  N.  E.  383,  8  Civ.  Pro. 
V.  Sherman,  (1853)  9  N.  Y.  85,  1  141;  Everson  v.  Carpenter,  (Sup 
Seld.  Notes  160;  Tebo  v.  Robinson,  1837)  17  Wend.  419;  Zimmer  v. 
(1885)  100  N.  Y.  27,  2  N.  E.  383,  Brooklyn  Sub.  R.  Co.,  (Sup.  G.  T. 
8  Civ.  Pro.  141.  1889)  3  Silv.  Sup.  271,  25  State  Rep. 

35.  Tebo  v.  Robinson,  (1885)-  100  974,  6  N.  Y.  S.  316,  23  Abb.  N.  Cas. 
N.  Y.  27,  29,  2  N.  E.  383,  8  Civ.  Pro.  382  (promise  by  corporation  to  pay 
141.  when   in    funds)  ;    Matter    of    Knab, 

36.  Work  V.  Beach,  (Sup.  G.  T.  (Surr.  Ct.  1902)  38  Misc.  717,  78  N. 
1891)  37  State  Rep.  547,  13  N.  Y.  S.  Y.  S.  292,  3  Mills  271;  Sommers  v. 
678,  on  prior  appeal  53  Hun  7,  24  Bingham,  (Sup.  G.  T.  1885)  21  Wkly. 
State  Rep.  256,  6  N.  Y.  S.  27,  affirm-  Dig.  433;  Work  v.  Beach,  (Sup.  6.  T. 
ing  35  State  Rep.  22,  12  N.  Y.  S.  1891)  37  State  Rep.  547,  13  N.  Y. 
12.  S.   678,  on  prior   appeal   53  Hun  7, 
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coincident  with  the  ability  to  pay,  and  there  is  no  obligation  on 
the  debtor's  part  to  disclose  voluntarily  the  fact  that  he  has  become 
able  to  pay.^^  Where  the  action  is  not  brought  until  after  the 
period  of  limitations  has  elapsed  from  the  making  of  the  promise, 
and  the  defendant's  ability  to  pay  at  the  time  the  action  is  com- 
menced is  admitted  but  the  statute  of  limitations  is  pleaded,  the 
view  has  been  taken  that  it  then  becomes  incumbent  on  the  creditor, 
in  order  to  avoid  the  bar  of  the  statute,  to  show  that  the  ability 
to  pay  first  occurred  within  the  statutory  period.*"  An  agreement 
to  pay  when  "  convenient  "  is  not,  it  seems,  the  same  as  one  to 
pay  presently  or  immediately  on  demand,  but  entitles  the  debtor 
to  such  time  as  under  all  the  circumstances  of  the  case  would  be 
reasonable."  And  it  has  also  been  said  that  in  case  of  a  promise 
by  a  debtor  in  straitened  circumstances  to  pay  in  a  reasonable 
time,  more  is  meant  by  a  reasonable  time  than  is  normally  under- 
stood in  the  ordinary  course  of  business  and  that  payment  is  not 
due  immediately  on  demand.*^  As  a  general  rule  the  question  as 
to  what  constitutes  a  reasonable  time  in  case  of  an  express  promise 
to  pay  within  such  a  time  is  one  for  the  determination  of  the 
jury.*' 

§  860.  Extension  of  Time  for  Payment  of  Money. — ^Where 

the  time  for  the  payment  of  money  is  fixed  the  creditor  and  the 
debtor  may  by  an  agreement  based  on  a  sufficient  consideration 
extend  the  time  of  payment.    And  it  is  well  settled  that  the  time 

24   State    Rep.   256,    6   N.   Y.   S.   27,  21  Wend.  640,  642,  Bronson,  J.,  says : 

aiBrming  35  State  Rep.  22,  12  N.  Y.  "  The   language   is,    '  whenever    it   is 

S.  12.  convenient    to    make    a    final    settle- 

39.  Tebo  v.  Robinson,  (1885)  100  ment.'  The  legal  effect  of  such  a 
N.  Y.  27,  30,  2  N.  E.  383,  8  Civ.  Pro.  stipulation  is,  I  think,  that  the  act 
141,  affirming  as  to  this  but  revers-  shall  be  done  within  a  reasonable 
ing  on  other  grounds  29  Hun  243.  time.     It  cannot  mean  that  the  thing 

40.  Tebo  V.  Robinson,  (Sup.  G.  T.  shall  be  done  on  the  demand  of  the 
1883)  29  Hun  243,  reversed  on  other  party,  for  then  he  might  demand 
grounds  100  N.  Y.  27,  2  N.  E.  383,  immediately,  and  before  a,  proper 
8  Civ.  Pro.   141.  time  had  elapsed.     '  Convenient,'   as 

41.  Howes  V.  Woodruff,  (Sup.  here  used,  must  mean  such  a  time 
1839)  21  Wend.  640;  Newsam  v.  for  doing  the  act,  as,  under  all  the 
Finch,  (Sup.  G.  T.  185Y)  25  Barb.  circumstances  of  the  case,  should  be 
175   (holding  for  this  reason  that  the  reasonable." 

extension   of   the  time    for   the   pay-  42.    Bottum   v.    Moore,    (Com.   PI. 

ment  of  a  debt  until  "  convenient  "  1886)   13  Daly  464,  466. 

discharged  a  nonconsenting  surety).  43.    Bottum   v.    Moore,    (Com.    PI. 

In  Howes  V.  Woodruff,  (Sup.  18,39)  1886)    13  Daly  464. 
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of  tlie  payment  of  a  simple  contract  debt  may  be  extended  by  an 
oral  agreement,  so  that  no  action  will  lie  for  its  recovery  until 
the  expiration  of  the  extended  time,  where  the  agreement  to  extend 
is  founded  on  a  good  consideration.^*  And  this  effect  is  given  to 
an  oral  agreement  to  extend  the  time  of  payment  of  a  debt  evi- 
denced by  a  contract  under  seal,  where  the  agreement  was  not 
made  until  after  the  maturity  of  the  debt.*^  Such  an  agreement, 
it  is  said,  is  not  one  varying  the  terms  of  the  sealed  instrument, 
so  as  to  require  it  to  be  under  seal,  but  rather  an  agreement  to 
hold  such  contract  in  abeyance  until  the  expiration  of  the  time 
fixed  by  the  new  contract.*^  And  a  fortiori  in  case  of  a  mortgage 
where  the  agreement  for  extension  is  executed  by  the  debtor  by 
the  payment  of  the  consideration  for  the  agreement  to  extend,  a 
court  of  equity  should  permit  it  to  be  set  up  in  defense  of  a  suit 
to  foreclose  the  mortgage.^' 

Entire  and  Divisible  Contracts 

§  861.  In  General. — A  contract  is  entire  when  the  parties  intend 
that  the  promise  by  one  party  is  conditional  on  entire  performance 
by  the  other  party  of  his  part  of  the  contract,^*  and  is  divisible 
when  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  or  compensation  to  be 
paid  by  the  other  is  apportioned  to  each  item  without  a  full  per- 
formance of  the  several  items  being  made  a  condition  precedent 
to  a  recovery  of  the  price  or  compensation  apportioned  to  each 
item.*'  Different  rights  arise  from  the  part  performance  of  the 
contract  according  to  whether  the  contract  is  entire  or  divisible.  If 
the  contract  is  entire  and  performance  a  condition  precedent  to 
the  right  to  the  agreed  compensation,  no  recovery  can  be  had  for  a 

44.  Dodge  v.  Crandall,  (1864)  30  Foote,  (1902)  172  N.  Y.  327,  339, 
N.  Y.  294,  305.  65  N.  E.  176. 

45.  Dodge  v.  Crandall,  (1864)  30  49.  Ming  v.  Corbin,  (1894)  142 
N'-  Y.  294.  N".  Y.  334,  340,  59  State  Rep.  14,  37 

46.  Dodge  V.   Crandall,    (1864)    30  N.  E.   105.     See  also  Kinney  v.  Mc- . 
N.  Y.  294,  304.     As  to  the  modifica-  Bride,   (Sup.  1903)   88  App.  Div.  92, 
tion  of  contracts  generally,  see  supra,  97,  84  N.  Y.  S.  958;  Alden  Speare's 
section  788  et  seq.  Sons  Co.  v.  Casein  Co.,    (Sup.  1907) 

47.  Bodge  v.  Crandall,  (1864J  30  122  App.  Div.  22,  106  N.  Y.  S.  980; 
N.  Y.  294.  Silberman    v.    Fretz,     (Sup.    Tr.    T. 

48.  Ming  V.  Corbin,  (1894)  142  1896)  16  Misc.  449,  451,  73  State 
N.    Y.    334,   340,    59    State    Rep.    14,  Rep.  339,  38  N.  Y.  S.  151. 

37   N.   E.    105.      See   also    Stokes   y. 
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part  performance  without  an  excuse  for  the  failure  to  perform 
fully.^"  On  the  other  hand,  if  a  contract  calling  for  the  perform- 
ance of  several  acts  or  continued  action  on  the  part  of  one  party 
is  divisible,  and  there  is  a  performance  of  one  of  such  acts,  a  recov- 
ery may  be  had  therefor  though  the  party  is  in  default  in  the  full 
performance  of  the  contract.^^  The  difficulty  is  to  determine  when 
the  contract  is  entire  and  when  divisible.  This  is  always  a  ques- 
tion of  construction,  depending  on  the  terms  of  the  contract,  its 
subject  matter,  and  the  circumstances  under  which  it  was  made, 
or,  in  other  words,  the  apparent  intention  of  the  parties.^^  If  the 
contract  is  in  writing,  and  its  terms  consequently  not  a  subject  of 
dispute,  the  question  whether  it  is  entire  or  divisible  is  ordinarily 
a  matter  of  law  for  the  determination  of  the  court/^  Where  the 
benefit  to  be  derived  is  entire  the  contract  will  ordinarily  be  inter- 
preted as  entire.^*    Divisibility  of  the  subject  matter  is  not  a  con- 


50.  Hudson  River  Power  Trans- 
mission Co.  V.  United  Traction  Co., 
(Sup.  1904)  98  App.  Div.  568,  575, 
91  N.  Y.  S.  179;  Starr  v.  Liftchild, 
(Sup.  G.  T.  1863)  40  Barb.  541;  Sil- 
berman  v.  Fretz,  (Sup.  Tr.  T.  1896) 
16  Misc.  449,  450,  73  State  Rep.  339, 

38  N.  Y.  S.  151;  Manda  v.  Sullivan 
County  Club,  (Sup.  App.  T.  1896)  16 
Misc.  366,  74  State  Rep.  377,  38  N. 
Y.  S.  55;  Cohen  v.  Moshkowitz, 
(Sup.  App.  T.  1896)      17  Misc.  389, 

39  N.  Y.  S.  1084.  See  infra,  section 
948  et  seq. 

51.  Tipton  V.  Feitner,  (1859)  20 
N.  Y.  423;  Husted  v.  Craig,  (1867) 
36  N.  Y.  221,  1  Trans.  App.  331; 
Walsh  V.  New  York,  etc.,  Co.,  (Sup. 
1903)  88  App.  Div.  477,  483,  85  N. 
Y.  S.  83;  Rollins  v.  Sidney  B.  Bow- 
man Cycle  Co.,  (Sup.  1904)  96  App. 
Div.  365,  89  N.  Y.  S.  289;  Alden 
Speare's  Sons  Co.  v.  Casein  Co., 
(Sup.  1907)  122  App.  Div.  22,  106 
N.  Y.  S.  980;  Snook  v.  Fries.,  (Sup. 
G.  T.  1855)  19  Barb.  313;  Sharpe  v. 
Johnson,  (Sup.  G.  T.  1871)  60  Barb. 
144,  41  How.  Pr.  400,  3  Lans.  520; 
Ming  V.  Corbin,  (Sup.  G.  T.  1893) 
68  Hun  161,  168,  52  State  Rep.  71, 
22  N.  Y.  S.  647 ;  Hudson  River  Power 
Transmission  Co.  v.  United  Traction 
Co.,  (Sup.  Sp.  T.  1904)  43  Misc.  205, 


88  N.  Y.  S.  448,  modified  98  App. 
Div.  568,  91  N.  Y.  S.  179;  Wilkinson 
V.  McLeod,  (Sup.  App.  T.  1913)  80 
Misc.  220,  140  N.  Y.  S.  1031;  Rapid 
Addressing  Mach.  Co.  v.  Benson, 
(Sup.  App.  T.  1912)  133  N.  Y.  S. 
1053. 

52.  Tipton  v.  Feitner,  ( 1859 )  20  N. 
Y.  423,  431  (per  Selden  J.)  ;  Ming  v. 
Corbin,  (1894)  142  N.  Y.  334,  341, 
59  State  Rep.  14,  37  N.  E.  105;  Clark 
v.  West,  (Sup.  1910)  137  App.  Div. 
23,  28,  122  N.  Y.  S.  380,  aifirmed  on 
other  grounds  201  N.  Y.  569,  95  N. 
E.  1125;  Silberman  v.  Fretz,  (Sup. 
Tr.  T.  1896)  16  Misc.  449,  451,'  73 
State  Rep.  339,  38  N.  Y.  S.  151; 
Dawley  v.  Schiflfer,  (Com.  PI.  G.  T. 
1891)  36  State  Rep.  869,  872,  13  N. 
Y.  S.  552. 

53.  Tipton  v.  Feitner,  (1859)  20 
N.  Y.  423,  433  (per  Selden,  J.).  See 
also  Ming  v.  Corbin,  (1894)  142  N. 
Y.  334,  341,  59  State  Rep.  14,  37  N. 
E.  105. 

54.  Wilkinson  v.  McLeod,  (Sup. 
App.  T.  1913)  80  Misc.  220,  140  N. 
Y.  S.  1031.  See  also  Kumberger  v. 
Hartford,  (Sup.  App.  T.  1909)  114 
N.  Y.  S.  808  (contract  to  remodel  and 
install  engine  held  entire  though  com- 
pensation for  remodeling  and  for  in- 
stallation was  separately  itemized). 
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elusive  test,^^  and  though  the  fact  that  several  acts  are  to  be  done 
at  different  times  has  been  said  to  be  strong  as  an  interpretive 
suggestion  of  a  divisible  contract  unless  the  consideration  is  entire,^" 
this  does  not  necessarily  exclude  a  contrary  conclusion."  In  case 
of  a  contract  with  a  municipality  for  different  kinds  of  street  work, 
if  it  is  entire  and  the  municipal  officer  had  no  authority  to  con- 
tract for  a  part  of  the  work  included  therein,  it  is  unenforceable 
as  a  whole  and  the  other  party  cannot  maintain  an  action  for  a 
refusal  by  the  municipality  to  permit  him  to  do  the  work  for  the 
doing  of  which  the  authorities  had  power  to  contract.^*  As  regards 
the  statute  of  limitations  the  question  sometimes  arises  whether 
several  items  for  services  or  the  like  constitute  a  single,  entire 
cause  of  action,  or  whether  they  are  respectively  different  and  dis- 
tinct claims.  In  the  solution  of  this  question  the  courts  must,  it 
has  been  said,  bring  somewhat  to  their  aid  considerations  of  expedi- 
ency of  reasonable  enforcement,  of  usage,  and  of  what  may  be 
supposed  to  have  been  the  intent  of  the  parties.^'  Sometimes  a 
contract  is  spoken  of  as  entire  in  the  sense  that  the  cause  of  action 
for  its  breach  of  performance  cannot  be  split  and  several  actions 
maintained  thereon;  as  used  in  this  sense  a  contract  may  be  such 
that  a  party  performing  in  part  could  have  recovered  for  such  part 
performance,^"  though  he  could  not  maintain  separate  actions  on 
the  contract  for  items  constituting  separate  breaches  by  the  other 
party,  or  for  items  arising  out  of  his  perforhiance  of  separate 
stipulations.**    The  right  to  recover  for  the  part  performance  of 

55.  Clark  v.  West,  (Sup.  1910)  137  60.  McCargo  v.  Jergens,  (1912) 
App.  Div.  23,  28,  122  N.  Y.  S.  380.  206  N.  Y.  363,  99  N.  E.  838,  reversing 

56.  Clark  v.  West,  (Sup.  1910)  137  149  App.  Div.  537,  133  N.  Y.  S.  956. 
App.  Div.  23,  28,  122  N.  Y.  S.  380.  61.  Secor  v.  Sturgis.,   (1858)   16  N. 

57.  Catlin  v.  Tobias,  (1863)  26  N.  Y.  548;  Carvill  v.  Mirror  Films,  (Sup. 
Y.  217,  219;  Clark  v.  West,  (Sup.  1917)  178  App.  Div.  644,  165  N.  Y. 
1910)  137  App.  Div.  23,  28,  122  N.  S.  676,  reversing  98  Misc.  650,  163 
Y-  S.  380.  K    Y.    S.    268;    Howard   v.    Hunter, 

58.  Rodgers  v.  New  York,  (Sup.  (Sup.  App.  T.  1906)  50  Misc.  576,  99 
Tr.  T.  1906)  51  Misc.  119,  100  N.  Y.  N.  Y.  S.  542;  Welch  v.  Buchana  Soap 
S.  745,  affirmed  120  App.  Div.  880  Corp.,  (Sup.  App.  T.  1907)  56  Misc. 
mem.,  105  N.  Y.  S.  1141,  which  is  689,  107  N.  Y.  S.  616;  Banzer  v. 
affirmed  192  N.  Y.  545  mem.,  84  N.  Richter,  (Sup.  Sp.  T.  1910)  68  Misc. 
^-  1120.  192,    123   N.   Y.    S.    678.      Where   a 

59.  Shafer  v.  Pratt,  (Sup,  1903)  series  of  notes  was  given  for  the  pur- 
79  App.  Div.  447,  450,  80  N.  Y.  S.  chase  of  property  and  it  was  provided 
109;  Cully  V.  Isham,  (Sup.  1908)  125  that  on  the  nonpayment  of  one  of  the 
App.  Div.  97,  109  N.  Y.  S.  92,  scries  the  balance  of  the  notes  should 
affirmed  194  N.  Y.  584  mem.,  88  N.  E.  become  due  and  payable,  without  an 
m^-  option   given   the    seller   in   this   re- 
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a  divisible  contract  is  subject  to  the  right  of  the  defendant  to 
recoup  his  damages  resulting  from  the  nonperformance  by  the 
plaintiff  of  the  other  parts  of  the  contract ;  ^'  but  where  the  dam- 
ages resulting  from  the  failure  to  perform  fully  are  less  than  the 
additional  compensation  which  would  have  become  payable  if  the 
contract  had  been  so  performed,  the  party  for  whom  the  work  is 
done  is  not  damnified  by  such  failure  and  therefore  has  nothing 
to  set  off  or  recoup  against  the  claim  of  the  plaintiff  for  the  per- 
formance of  the  divisible  part  of  the  contract  which  had  been  per- 
formed.52  Thus  where  work  in  the  repair  of  a  building  is  done 
under  a  divisible  contract  by  which  the  contractor  is  to  be  paid  a 
pro  rata  part  of  the  compensation  as  the  work  progresses,  and  after 
work  has  been  done  entitling  the  contractor  to  a  particular  pay- 
ment he  fails  further  to  perform  his  contract,  and  the  damages 
from  such  failure  are  less  than  the  expense  of  completing  the  work 
and  what  would  become  owing  the  contractor  as  an  additional 
payment  if  the  contract  had  been  fully  performed,  it  has  been  held 
that  there  exists  no  counterclaim  which  can  be  set  off  against  the 
claim  for  the  instalment  earned.** 

§  862.  Application  of  Rule  as  to  Divisibility  of  Contract. — As 
a  general  rule  where  several  distinct  and  separate  items  of  property 
are  sold  or  separate  and  distinct  services  are  to  be  rendered,  and 
the  price  to  be  paid  is  apportioned  to  each  article  or  service  or  is 
left  to  be  implied  by  law,  the  contract  is  deemed  severable  unless 
the  express  condition  is  attached  that  the  price  or  compensation 
shall  only  become  payable  on  a  delivery  of  all  the  property  or  a 
rendition  of  all  of  the  services.*^  As  said  by  Bischoff,  J. :  "A  eon- 
tract  is  held  to  be  severable  when  the  part  to  be  performed  by  one 
party  '  consists  of  several  distinct  and  separate  items,  and  the 
price  to  be  paid  by  the  other  is  apportioned  to  each  item  to  be 

spect,  it  was  held  that  on  such  non-       Y.    423;    Sickels   v.   Pattison,    (Sup. 

payment  all  the  notes  become  payable        1835)   14  Wend.  257. 

and    the   seller   must   in   his   action  63.  Walker  v.  Millard,    (1864)   29 

claim  a   recovery   on   all   the   notes;        ^-  ^-  ^'^• 

,,         .       ,,  .  .„,   „^,.j.  64.  Walker  v.  Millard,     1864)    29 

otherwise  there  is  a  wrongful  split-  '    *         ' 

ting  of  the  cause  of  action,  and  con-  "g^ "  ^.^     ^    ^^^^.^^  ^^^  ^_ 

sequently  a  recovery  on  one  of  the  ^    33^^   gg  g^^^  ^^^    ^^^  3^  jj_  p, 

notes  precludes   a   subsequent  action  jgg.  Oowley  v.  Shiffer,   (Com.  PI.  G. 

on  the  other  notes.     Banzer  v.  Rich-  ^    jggi)   gg  gj-^te  Rep.  869,  13  N.  Y. 

ter,  (Sup.  Sp.  T.  1910)  68  Misc.  192,  s.  552   (contract  to  wire  building  for 

123  N.  Y.  S.  678.  a  certain  price  and  also  to  furnish 

62.  Tipton  v.  Feitner,  (1859)  20  N.  electric  light). 


1296  NEW  YORK  LAW  OF   CONTRACTS  [§  862 

performed  or  is  left  to  be  implied  by  law.  .  .  .  And  the  same  rule 
holds  where  the  price  to  be  paid  is  clearly  and  distinctly  appor- 
tioned to  different  parts  of  what  is  to  be  performed,  although  the 
latter  is  in  its  nature  single  and  entire. '  " ««  And  this  is  espe- 
cially true  as  regards  the  sale  of  property  where  different  times 
for  the  delivery  of  each  kind  of  property  or  article  are  fixed,  and 
separate  payments  are  to  be  made  according  to  the  several  deliv- 
eries," or  where  a  large  amount  of  a  single  commodity  is  to  be 
delivered  in  instalments,  payment  for  each  instalment  to  be  sepa- 
rate ;  °*  and  the  seller  or  employee  may  recover  for  one  article  or 
kind  of  service  though  he  is  in  default  in  the  full  performance  of 
the  contract.  Thus  where  by  one  contract  a  seller  sold  slaughtered 
hogs  to  be  delivered  immediately,  and  also  live  hogs  at  a  different 
price  to  be  delivered  later,  each  to  be  paid  for  on  delivery,  it  was 
held  that  the  contract  was  divisible  and  recovery  could  be  had  for 
the  slaughtered  hogs  though  they  were  delivered  without  exacting 
payment  in  cash  and  though  the  seller  was  in  default  in  the  deliv- 
ery of  the  live  hogs.^'  So  where  the  assets  of  a  business  were  sold 
for  a  stated  consideration  to  be  paid  in  the  future,  and  for  an  addi- 
tional consideration  the  seller  agreed  not  to  engage  in  such  busi- 
ness in  competition -with  the  buyer,  it  was  held  that  the  contract 
was  divisible  and  that  the  breach  of  the  agreement  as  to  non- 
competition was  not  a  bar  to  an  action  for  the  price  of  the  assets.™ 
But  where  a  merchant  sold  carpets  for  a  number  of  the  rooms  in 
a  building  and  agreed  to  lay  them  all,  a  finding  that  the  contract 
was  entire  was  upheld,  and  where  some  of  the  carpets  did  not  fit 
properly,  due  to  the  negligence  of  the  seller,  it  was  held  that  the 
buyer  could  on  a  return  of  the  carpets  avoid  all  liability  on  the 
purchase.'^  A  contract  of  employment  for  a  fixed  period,  the  com- 
pensation to  be  paid  weekly  or  the  like,  is  divisible  as  regards  the 
several  periodical  periods,  and  a  recovery  may  be  had  for  each 
periodical  period  though  the  servant  is  in  default  in  serving  for 

66.  Dowley  V.  Schiffer,  ( Com.  PI.  G.  68.     Pope   v.    Porter,     (1886)    102 
T.  1891)    36  State  Rep.  869,  871,  13       N.  Y.  366,  370,  7  N.  E.  304. 

N.  Y.  S.  552,  quoting  with  approval  69.     Tipton  v.  Feitner,    (1859)   20 

from   Parsons   on   Contracts,   vol.    2,  N.   Y.   423. 

517.  70.  Kinney     v.      McBride,      (Sup. 

67.  Tipton  v.  Feitner,    (1859)    20  1903)    88  App.  Biv.  92,  84  N.  Y.  S. 
N.  Y.  423;  Pierson  v.  Crooks,  (1889)  958. 

115   N.   Y.   539,   26   State  Rep.   492,  71.     Husted  v.  Craig  (1867)  36  N. 

22  N.  E.  349;   H.  Leonard  Simmons       Y.  221,  1  Trans-.  App.  331. 
Co.  V.  Goldfarb,   (Sup.  App.  T.  1914) 
150  N.  Y.  S.  547. 
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the  full  period ;  '^  but  as  regards  the  monthly  or  similar  periods 
the  contract  is  entire,  and  if  the  servant  wrongfully  quits  during 


72.  Tipton  v.  Feitner,  (1859)  20 
N.  Y.  423,  429;  Bowdish  v.  Briggs, 
(Sup.  1896)  5  App.  Div.  529,  39  N. 
Y.  S.  371 ;  Walsh  v.  New  York,  etc., 
Co.,  (Sup.  1903)  88  App.  Div.  477, 
85  N.  Y.  S.  83. 

In  this  connection  O'Brien,  J.,  says : 
"  The  rule  undoubtedly  is,  where  the 
contract  is  entire  and  performance 
of  the  entire  contract  is  a  condition 
precedent  to  the  receipt  of  any  money 
under  it,  that  there  the  failure  of 
the  person  to  show  that  he  has  fully 
performed  the  contract  or  has  by  the 
wrongful  act  of  the  defendant  been 
prevented  from  fulfilling  it,  will  bar 
a  recovery  even  from  time  actually 
spent  in  its  part  performance.  Thus 
a  florist  engaged  for  a  season  to  raise 
flowers  for  a  spring  market  and  aban- 
doning his  contract  before  the  expira- 
tion of  the  term,  at  which  latter  time 
he  was  to  be  paid;  or  an  architect 
employed  to  plan  and  direct  the  con- 
struction of  a  building,  whose  com- 
mission was  to  be  paid  only  when 
the  building  is  completed;  or  a,  sea 
captain  who  has  undertaken  to  com- 
mand a  sliip  between  ports  —  in  these 
and  like  instances,  the  contract  be- 
ing entire,  the  entire  performance  is 
a  condition  precedent  to  a  recovery 
for  services  rendered.  The  same  rule, 
however,  does  not  apply  to  a  con- 
tract of  ordinary  service  for  a  speci- 
fied time  payable  in  instalments 
where  there  is  nothing  in  the  nature 
of  the  work  which  shows  that  its  en- 
tire performance  was  required  and 
contemplated  in  order  to  bind  the  em- 
ployer to  pay  any  part  of  the  stated 
compensation.  In  England  the  rule 
may  be'  otherwise,  for  there  the  doc- 
trine of  entirety  of  contract  has  in 
some  cases  been  carried  to  the  extent 
of  refusing  to  allow  anything  for 
services  actually  rendered  under  a 
contract  for  a  stated  period  and  al- 
though periodical  payments  were  stip- 
ulated to   be   made."     And   after   re- 


viewing cases  in  our  state  he  contin- 
ues: '■  The  rule  deducible  from  these 
as  well  as  from  all  the  cases  in  this 
state  that  we  have  examined,  is  that 
even  where  a  contract,  is  made  for 
a  year,  but  there  is  provision  for 
periodical  payments  during  the  time 
and  the  contract  in  its  nature  does 
not  necessarily  contemplate  entire 
performance  as  a  condition  precedent 
to  compensation,  the  servant  when 
discharged  for  cause  is  entitled  to 
recover  the  amount  due  for  the  month 
or  his  monthly  wages  as  wages 
earned,  subject  to  recoupment  by  the 
master  for  any  damages  suffered  by 
him  hy  reason  of  the  neglect,  unskill- 
fulness  or  nonperformance  of  the  ser- 
vant." Walsh  V.  New  York,  etc.,  Co., 
(Sup.  1903)  88  App.  Div.  477,  483, 
85  N.  Y.  S.  83. 

In  McMillan  v.  Vanderlip,  (Sup. 
1815)  12  Johns.  165,  there  is  dictum 
to  the  effect  that  as  the  value  of  a 
farmhand's  services  are  not  the  same 
for  each  month  of  the  year,  if  ,i 
farmer  hires  a  man  for  a  year  at  a 
monthly  wage,  the  servant  cannot,  if 
he  wrongfully  quits  the  employinent 
prior  to  the  expiration  of  the  term, 
recover  unpaid  wages  for  the  months 
served,  leaving  the  employer  to  the 
poor  resort  of  a  suit  for  damages. 

And  in  Carvill  v.  Mirror  Films, 
(Sup.  1917)  178  App.  Div.  644,  646, 
reversing  98  Misc.  650,  163  N.  Y.  S. 
268,  it  is  said  that  "  a  contract  for 
hire  of  a  person  for  a  specified  period 
for  a  certain  sum  payable  at  fixed 
intervals  during  the  period  is  entire 
and  indivisible."  This  statement  is 
made  in  regard  to  the  right  of  the 
employee  to  split  his  cause  of  action 
for  damages  for  the  employer's  breach 
of  the  contract  by  a  wrongful  dis- 
charge and  confuses  the  divisibility 
of  the  contract  in  its  proper  sense 
and  the  divisibility  of  the  cause  of 
action  for  damages. 
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such  a  period,  or  is  rightfully  discharged  by  the  master,  no  recovery 
can  be  had  for  the  portion  of  such  period  during  which  the  services 
were  furnished.''^  "Where  the  plaintiff  agreed  to  transport  to  market 
for  a  season  all  the  defendant 's  lumber,  at  a  certain  price  per  piece 
of  lumber  carried,  without  stating  the  time  for  the  payment  for 
the  services,  and  it  appeared  that  transportation  at  different  times 
was  contemplated,  it  was  held  that  compensation  was  payable  at 
the  time  each  separate  load  or  lot  of  lumber  was  delivered,  and  the 
contract  was  divisible,  so  as  to  entitle  the  plaintiff  to  recover  for 
the  lumber  transported  though  he  did  not  fully  perform  the  con- 
tract.'* Also  where  the  plaintiff  agreed  to  make  for  the  defendant 
during  the  season  a  large  number  of  brick,  to  be  paid  for  at  a 
certain  price  per  thousand  as  fast  as  the  brick  were  burned,  it  was 
held  that  the  contract  was  severable,  and  that  a  recovery  could 
be  had  for  a  kiln  of  brick  burned  though  the  plaintiff  thereafter 
abandoned  the  work.'^  The  same  view  has  been  taken  as  regards 
a  contract  to  compile  a  card  list  of  names  and  addresses  of  certain 
classes  of  persons  in  various  cities,  the  compensation  being  fixed 
at  so  much  per  card  and  name.'^  The  severability  of  the  contract 
is  not  affected  by  the  fact  that  one  part  of  the  contract  may  have 
been  an  inducement  to  the  entering  into  the  other  part."  Thus 
the  fact  that  the  defendant  may  have  been  induced  to  enter  into  a 
contract  for  the  wiring  of  his  house  by  the  additional  promise  of 
the  plaintiff  to  furnish  electric  light  does  not  prevent  the  contract 

73.  Walsh  V.  New  York,  etc.,  Co.,  this  can  be  had  for  the  days  in  that 

(Sup.    1903)    88   App.   Div.   477,    85  month  during  which  the  services  may 

N.  Y.  S.  83.     See  also  Hochberg  Con-  have  been  performed,  and  for  the  rea- 

tracting  Co.  v.  F.  &  P.  Auto  Transp.  son  that  the  contract  is  an  entirety 

Co.,    (Sup.  App.  T.   1916)    158  N.  Y.  as  to  each  month  and  a  recovery  for 

S.  879,  where  the  plaintiff  agreed  to  any  portion  thereof  could  be  had  not 

furnish  an  auto  truck  for  a  certain  in  an  action  for  wages,  but  only  in 

number  of  days  at  a  per  diem  rate  an  action  for   damages  for  breach." 

payable  at  the  end  of  each  fourteen  Walsh  v.  New  York,  etc.,  Co.,   (Sup. 

days.  1903)    88  App.  Div.  477,  485,  85  N. 

In  this  respect  the  contract  as  re-  Y.  S.  83. 

gards  the  several  periods  is  regarded  74..   Sickles     v.     Pattiton,      (Sup. 

as  a  contract  to  serve  a  fixed  period  1835)   14  Wend  257. 

for  a  lump  sum.     See  the  following  75.  Snooks  v.   Fries,    (Sup.   G.  T. 

section.  1855)    19   Barb.   313. 

In    this     connection     O'Brien,     J.,  76.  Rapid  Addressing  Macljine  Co. 

says:  "Where  during  the  month  and  v.  Benson,    (Sup.  App.  T.  1912)   133 

before  the   salary   becomes   due   and  N.  Y.  S.  1053.                              , 

payable  under  the  contract,  a  servant  77.  Dcwley  v.   Schiffer,    ( cim.  PI. 

is  discharged,  then  under  the  authori-  G.  T.  1891)  36  State  Rep.  Ssd,  13  N. 

ties  no  recovery  in  an  action  such  as  Y.  S.  552.                                     ' 
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.for  the  wiring  and  for  the  furnishing  of  the  light  from  being 
treated  as  severableJ'  Where  a  building  contract  contains  no  pro- 
vision for  extra  work  and  the  contractor  performs  extra  work  at 
the  request  of  the  other  party,  such  contract  is  distinct  from  the 
main  contract,  and  a  recovery  for  the  extra  work  may  be  had 
though  the  contractor  is  in  default  in  the  performance  of  the  main 
contract  and  for  such  reason  cannot  recover  thereon.'^ 

§  863.  Indivisibility   of    Contract. — A    contract   for   the 

sale  of  several  distinct  and  separate  items  of  property  is  entire 
where  the  price  to  be  paid  is  a  lump  sum  without  apportionment 
to  the  several  items  j'"  or  even  though  there  is  such  an  apportion- 
ment, if  the  obligation  of  the  buyer  to  pay  is  expressly  made  con- 
ditional on  the  delivery  of  all  the  property, ^^  and  the  fact  that  a 
large  quantity  of  a  commodity  is  sold  by  the  weight  or  the  like, 
payment  to  be  made  only  after  a  delivery  of  all  the  property,  will 
not  necessarily  render  the  contract  divisible  so  as  to  entitle  the 
seller  to  recover  for  the  part  delivered  when  he  is  in  default  in 
making  full  performance.*^  Thus  in  an  early  case  where  the  seller 
sold  a  large  quantity  of  pressed  hay  to  be  paid  for  at  a  specified 
price  per  ton,  part  in  advance  and  the  residue  when  the  whole 
quantity  should  be  delivered,  a  delivery  of  the  whole  quantity  at 
one  time  not  being  contemplated,  and  the  seller  delivered  only 
about  half  of  the  specified  quantity  and  without  any  excuse  for  the 
nondelivery  of  the  balance  sued  for  the  amount  delivered,  it  was 
held  that  he  was  not  entitled  to  recover,  as  the  contract  was  entire 
and  the  delivery  of  the  full  amount  a  condition  precedent  to  a 
recovery.'^  And  where  the  contract  of  a  seller  was  to  furnish  all 
of  the  materials  required  for  the  erection  of  a  building  and  separate 
prices  were  placed  on  the  different  kinds  of  material,  it  was  held 

78.  Dowley  v.  Schiflfer,  (Com.  PI.  Y.  366,  370,  7  N.  E.  304;  Ming  v. 
G.  T.  1891)  36  State  Rep.  869,  13  Gorbin,  (1894)  142  N.  Y.  334,  59 
N.  Y.  S.  552.  State  Rep.  14,  37  N.  E.  105,  affirming 

79.  Mitchell    v.    Dunmore    Realty  68   Hun   161,   52   State   Rep.   71,   22 
Co.,   (Sup.  1913)    156  App.  Div.  117,  N.    Y.    S.    647.    See    also   Catlin    v. 
141  N.  Y.  S.  89,  affirmed  213  N.  Y.  Tobias,   (1863)   26  N.  Y.  217,  219. 
669  mem.,  107  N.  E.  1081.  82.  Mead  v.  Degolyer,   (Sup.  1837) 

80.  Kelso  V.  Ellis,  (1918)  224  N.  16  Wend.  632;  Champlin  v.  Rowley, 
Y.  528,  121  N.  E.  364,  reversing  171  (Ct.  Err.  1837)  18  Wend.  187,  affirm- 
App.    Div.   912   mem.,    155    N.   Y.   S.       ing  13  Wend.  258. 

1117;    Ming  v.   Corbin,    (Sup.   G.   T.  83.  Champlin  v.  Rowley,   (Ct.  Err. 

1893)  68  Hun  161,  168,  52  State  Rep.  1837)     18    Wend.    187,   affirming    13 

71,  22  N.  Y.  S.  647.  Wend.  258. 

81.  Pope  V.  Porter,   (1886)    102  N. 

19 
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that  the  contract  was  entire  so  as  to  entitle  the  seller  to  put  an  end 
to  the  contract  and  refuse  to  fill  orders  for  one  kind  where  the 
buyer  had  refused  to  take  other  kinds  ordered  by  him.'*  A  con- 
tract to  perform  a  particular  service  for  a  lump  compensation  is 
ordinarily  regarded  as  entire  though  the  service  consists  of  sepa- 
rate items  or  the  compensation  is  fixed  on  the  basis  of  the  amount 
of  the  work,'^  and  this  may  be  true  though  in  arriving  at  the  com- 
pensation an  estimate  is  placed  on  the  several  items.**  So  a  con- 
tract by  an  employee  to  serve  for  a  fixed  period  for  a  certain  com- 
pensation to  be  paid  at  the  end  of  such  period  is  entire  and  the 
whole  service  must  be  performed,  or  full  performance  excused  or 
waived  by  the  employer,  to  entitle  the  employee  to  any  recovery 
on  the  contract."  And  in  an  early  case  where  the  servant  agreed 
to  work  for  eight  months  for  ' '  $104  or  $13  per  month, ' '  it  was  held 
that  the  contract  was  entire  and  service  for  the  full  year  a  con- 
dition precedent  to  any  right  to  recover,  and  that  therefore  no 
•  recovery  could  be  had  where  the  servant,  after  a  few  months'  serv- 
ice, quit  without  cause.**  Again,  where  a  salesman  agreed  to  serve 
for  a  year,  for  a  periodical  compensation  and  a  bonus  at  the  end 
of  the  year  if  his  sales  exceeded  a  certain  amount,  he  must  serve  to 
the  end  of  the  year  to  entitle  him  to  the  bonus,  though  at  the  time 
he  quit  his  sales  exceeded  the  specified  amount.*'  The  fact  that 
the  compensation  is  not  a  fixed  definite  amount  does  not  prevent  a 
contract  of  employment  from  being  entire,  as  where  A  agrees  to 
work  for  B  for  ten  and  a  half  months  spinning  yam  at  three  cents 


84.  Miller  v.  Leo,  (iSup.  1898)  35  (Sup.  App.  T.  1896)  16  Misc.  366, 
App.   Div.  589,  55  N.  Y.   S.   165.  74  State  Rep.  377,  38  N.  Y.  S.  55. 

85.  Stewart  v.  Newbury,  (1917)  87.  Tipton  v.  Eeitner,  (1859)  20 
220  N.  Y.  379,  115  N.  E.  984;  Sharpe  N.  Y.  423,  429;  McMillan  v.  Vander- 
V.  Johnson,  (Sup.  G.  T.  1871)  60  lip,  (Sup.  1815)  12  Johns.  165; 
Barb.  144,  41  How.  Pr.  400,  3  Lans.  Thorpe  v.  White,  (Sup.  1816)  13 
520;  Manda  v.  Sullivan  County  Club;  Johns.  53;  Reab  v.  Moor,  (Sup.  1822) 
(Sup.  App.  T.  1896)  16  Misc.  366,  74  19  Johns  337;  Scheuei  v.  Monash, 
State  Rep.  377,  38  N.  Y.  S.  55;  Cohen  (Sup.  App.  T.  1901)  35  Misc.  276,  71 
V.  Moshkowitz,  (Sup.  App.  T.  1896)  N.  Y.  S.  818;  Oosten  v.  Decker,  (Sup. 
17  Misc.  389,  39  N.  Y.  S.  1084;  G.  T.  1886)  3  State  Rep.  429,  25 
Pearse  V.  Divver,  (Sup.  App.  T.  1898)  Wkly.  Dig.  231. 

23  Misc.  691,  52  N.  Y.  S.  87;  Homan  88.  Reab  v.  Moor,    (Sup.  1822)   19 

V.  Cameron,   (City  Ct.  1875)   1  Wkly  Johns.     337.     See     also     Casten    v. 

Dig.  103;   Dauchy  v.  Tutt,    (Sup.  G.  Decker,    (Sup.   6.   T.   1886)    3  State 

T.  1884)  19  Wkly.  Dig.  490  (contract  Rep.  429,  25  Wkly.  Dig.  231. 

for   insertion   of  advertisement  in   a  89.  Scheuer  v.  Monash,  (Sup.  App. 

number  of  papers  for  stated  time).  T.   1901)    35  Misc.  276,  71  N.  Y.  S. 

86.  Manda  v.  Sullivan  County  Club,  818. 
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per  run ;  ^o  and  this  was  also  said  to  be  true  in  an  early  case  where 
the  contract  of  hiring  was  for  the  period  of  a  year  at  a  certain  rate 
per  day,"  and  in  a  recent  case  a  contract  to  pay  an  expert  a  per 
diem  compensation  to  testify  in  regard  to  a  financial  report  he  had 
prepared  has  been  held  an  entire  contract  so  as  to  preclude  his 
recovery  of  any  compensation  where  he  wrongfully  refused  to 
complete  his  testimony  and  was  forced  to  do  so  under  subpoena.'^ 
Likewise  a  contract  to  make  a  number  of  models,  without  specify- 
ing the  price  or  time  of  payment  or  delivery  except  that  they  should 
be  made  without  delay,  regarded  as  a  contract  for  work  and  labor, 
was  held  to  be  entire,  and  a  recovery  for  part  of  the  models  was 
held  unauthorized  where  there  was  a  failure  without  excuse  fully 
to  pei-form  the  contract.'^  A  teacher's  agreement  to  instruct  a 
pupil  for  a  lump  sum  for  a  season  or  the  like  is  regarded  as  entire." 
Thus  it  is  held  that  a  contract  to  board  and  instruct  a  pupil  during 
a  specified  term  is  entire,  and  no  recovery  can  be  had  for  a  part 
performance  if  a  full  performance  is  not  excused.'^  And  a  contract 
for  instructions  in  aviation  under  which  the  plaintiff  was  to  pay 
$250,  $150  in  advance  and  $100  after  he  had  received  the  instruc- 
tions and  was  able  to  fly,  has  been  held  entire  so  as  to  entitle  the 
plaintiff  to  recover  the  entire  advance  payment  where  the  defend- 
ant was  in  default  in  completing  the  course  of  instruction.^^  Also 
a  teacher's  agreement  to  instruct  and  qualify  a  pupil  to  pass  a 
certain  examination  has  been  held  entire,  and  where  the  pupil  was 
properly  suspended  a  recovery  by  him  of  any  part  of  the  com- 
pensation paid  in  advance  was  denied."  And  where  the  teacher 
was  willing  to  perform  the  contract,  but  the  pupil  was  withdrawn 
from  the  school  without  cause,  a  recovery  for  the  entire  compen- 

90.  McMillan  v.   Vanderlip,  (Sup.       71  N.  Y.  S.  767;  Jansen  v.  Schneider, 

1815)    12  Johns.  165.  (Sup.   App.    T.    1912)    78    Misc.    48, 

91    Thorpe  v.  White,    (Sup.  1816)        138  N.  Y.  S.  144;   William  v.  Stein, 

13  Johns.  53.  (Sup.  App.  T.  1917)    100  Misc.  677, 

92.  Wilkinson  v.  McLeod,  (Sup.  166  N.  Y.  S.  836.  See  also  Hart- 
App  T  1913)  80  Misc.  220,  140  N.  Y.  ridge  School  v.  Riordan,  (Sup.  App. 
S.  1031.  T.  1908)   112  N.  Y.  S.  1089. 

93.  Sharpe  v.  Johnson,  (Sup.  G.  T.  95.  Starr  v.  Liftchild,  (Sup.  G.  T. 
1871)  60  Barb.  144,  41  How.  Pr.  400,        1863)    40  Barb.  541. 

3  Lan.s    520  96.      Jansen    v.    Schneider,     (Sup. 

94.  Starr  v.  Liftchild,  (Sup.  G.  T.  App.  T.  1912)  78  Misc.  48,  138  N.  Y. 
1863)  40  Barb.  541;  Kabus  v.  Seftner,       S.  144. 

(Sup.   App.   T.    1901)    34   Misc.   538,  97.  Kabus  v.  Seftner,    (Sup.   App. 

69    N.   Y.    S.    983;    Center   v.    Rush,       T.   1901)    34  Misc.  538,  C9  N.  Y.  S. 
(Sup.   App.   T.    1901)    35   Misc.   294,       983. 
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sation  lias  been  allowed.'*  A  similar  view  as  to  the  entirety  of 
the  contract  has  been  taken  as  to  a  contract  for  landscape  garden- 
ing, though  in  the  estimate  submitted  a  separate  price  was  placed 
on  the  different  items,  such  as  labor,  trees,  etc. ; ''  a  contract  to 
finish  a  certain  number  of  cut  garments  to  be  paid  for  when  the 
entire  work  was  done ;  ^  to  paint  a  number  of  buildings  for  a  lump 
sum ;  2  to  make  a  suit  of  clothes  for  a  lump  sum,  where  the  tailor 
was  in  default  in  making  the  trousers  though  the  coat  and  vest 
were  delivered ;  ^  a  contract  by  a  real  estate  agent  to  sell  a  number 
of  houses  for  a  percentage  of  the  aggregate  price  over  a  certain 
amount  received  for  all  the  houses ;  *  and  a  contract  for  the  employ- 
ment of  an  actor  to  take  the  leading  part  in  a  moving  picture, 
because  only  a  partial  performance  by  the  star  of  a  moving  picture 
would  destroy  the  value  of  the  portion  already  performed,  as  it 
would  be  necessary  to  take  new  pictures  of  all  scenes  in  which  the 
star  appeared.'  A  contract  to  furnish  rooms  and  board  has  been 
held  entire,  and  not  separate  contracts,  the  one  for  the  rooms  and 
the  other  for  the  board,  though  the  boarder  agreed  to  pay  a  certain 
price  for  the  rooms  and  another  for  the  board,  so  as  to  authorize 
the  boarder  to  terminate  the  contract  for  a  default  in  furnishing 
board.*  In  a  recent  ease  where  an  author  agreed  to  write  a  series 
of  textbooks  for  a  publisher,  payments  to  be  made  at  a  certain  rate 
per  page  on  delivery  of  the  manuscript  and  an  additional  sum  out 
of  a  fund  to  arise  from  the  net  profits  of  the  series  as  a  whole, 
it  was  held  that  the  contract  was  entire,  and  that  to  entitle  the 
author  to  recover  the  additional  payment  he  must  either  fully  per- 
form his  contract  or  show  a  valid  excuse  for  not  doing  so.' 

§  864.  Severance  of  Entire  Contract  in  Its  Performance. — 
Though  the  contract  in  the  first  instance  is  entire,  and  a  full  per- 

98.  William  V.  Stein,  (Sup.  App.  T.  4.  Mayer    v.    Haaren,    (Super.    Ct. 

1917)    100   Misc.   677,   166   N.   Y.   S.       1889)    57    Super.    Ct.    574,   25    State 


836. 


Rep.  696,  5  N.  Y.  S.  436. 


99.    Manda  v.  Sullivan  Countv  Club,  5.  Corrigan  v.  E.  M.  P.  Producing 

(Sup.   App.  T.    1896)    16  Misc.   366,  Corp.,     (Sup.    1917)     179    App.   Div. 

74  State  Rep.  377,  38  N.  Y.  S.  55.  glO,  167  N.  Y.  S.  206. 

1.  Cohen     V.     Moshkowitz,      (Sup.  6.  Wilson  v.  Martin,  (Sup  1845)  1 
App.  T.  1896)   17  Misc.  389,  39  N.  Y.  Denio  002. 

^-   1<^84-  7.  Clark  v.  West,   (Sup.  1910)   137 

2.  Pearse  v.  Divver,   (Sup.  App.  T.  App.  Div.  23,  122  N.  Y.  S.  380    af- 
1898)    23  Misc.  891,  52  N.  Y.  S.  87.  firmed  on   other  grounds   201  N.  Y. 

3.  Schneider  v,   Klar,    (Sup.   App.  569,  95  N.  E.   1125. 
T.   1899)   26  Mis(^  767,  56  N.  Y.  S. 

1023. 
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formance  by  one  party  a  condition  precedent  to  his  recovery 
thereon,  it  may  be  made  severable  by  the  subsequent  agreement  of 
the  parties  or  conduct  in  the  performance,*  or  one  party  may  waive 
a  right  founded  on  its  entirety  so  as  to  permit  a  recovery  though 
the  contract  is  not  thereafter  fully  performed.'  And  if  one  party, 
with  full  knowledge  of  the  inability  of  the  other  to  perform  fully, 
requests  and  accepts  a  part  performance,  this  will  ordinarily 
operate  as  a  severance  or  as  an  excuse  for  the  failure  to  perform 
the  contract  in  full  and  will  entitle  the  party  so  performing  to 
recover  for  the  part  performance."  Thus  though  a  contract  for 
the  sale  of  a  large  quantity  of  a  commodity  was  in  the  first  instance 
entire,  the  acceptance  by  the  buyer  of  a  delivery  of  a  part  with 
notice  of  inability  to  deliver  the  balance  in  accordance  with  the 
contract  and  acts  evidencing  a  waiver  of  an  entire  delivery  will 
operate  as  a  severance  and  enable  the  seller  to  recover  for  the  part 
delivered.'^^  This  view  was  also  taken  in  an  early  case  involving 
a  contract  of  employment  for  a  fixed  term  which  was  in  the  first 
instance  entire,  and  which  would  have  required  a  full  performance 
by  the  servant  to  entitle  him  to  recover  thereon,  and  during  the 
term  of  the  employment  the  master  gave  the  servant  a  note  for  a 
pro  rata  part  of  the  entire  compensation.^^  And  in  a  later  case, 
where  a  contract  for  certain  work  in  the  repair  of  a  building  was 
in  the  first  instance  entire  and  full  performance  a  condition  pre- 
cedent to  a  recovery  for  the  work,  the  giving  of  a  note  by  the  party 
for  whom  the  work  was  being  done  for  a  pro  rata  part  of  the  com- 


8.  Winne  v.  McDonald,   (1868)   39  Y.  69,  45  State  Rep.   606,  31  N.  E. 

N.  Y.  233,  6  Trans.  App.  207;  Avery  256. 

V.   Willson,    (1880)    81    N.    Y.    341;  9.  Walker   v.   Willard,    (1864)    29 

Brady  v.  Cassidy,    (1895)    145  N.  Y.  N.    Y.    375;    Hall   v.   New   Hartford 

171,  64  State  Rep.  582,  39  N.  B.  814;  Canning  Co.,    (Sup.   1912)    153  App. 

Silberman  v.  Pretz,    (Sup.   1896)    12  Div.  562,   138  N.  Y.  S.  866;   Thorpe 

App.  Div.  328,  42  N.  Y.  S.  559,  af-  v.  White,   (Sup.  1816)   13  Johns.  53. 

finning  16  Misc.  449,  73  State  Rep.  See  also  Hochberg  Contracting  Co.  v. 

339,  38  N.  Y.  S.  151;  Ming  v.  Corbin,  F.  &  P.  Auto  Transp.  Co.,  (Sup.  App. 

(Sup.  G.   T.    1893)    68  Hun  161,  52  T.  1916)   158  N.  Y.  S.  879,  882. 
State  Rep.  71,  22  N.  Y.  S.  647,  af-  10.  Bracco  v.   Tighe,    (Sup.   G.  T. 

firmed  142  N.  Y.  334,  59  State  Rep.  1894)  75  Hun  140,  58  State  Rep.  589, 

14,   37   N.   E.    105,   on   prior   appeal,  27  N.  Y.  S.  34. 

32  State  Rep.  1002,  10  N.  Y.  S.  641 ;  11.  Silberman  v.   Fretz,    (Sup.   Tr. 

Stokes  V.  Reeknagel,    (Super.   Ct.  G.  T.  1896)   16  Misc.  449,  73  State  Rep. 

T.    1874)     38    Super    Ct.    368,    384;  339,  38  N,  Y.  S.  151,  affirmed  12  App. 

Blake  V.   Voight,    (Com.   PI.    Sp.    T.  Div.  328,  42  N.  Y.  S.  559. 
1890)    16   Daly   398,    34   State   Rep.  12.  Thorpe  v.  White,   (Sup.  1816) 

295,  11  N.  Y.  S.  716,  affirmed  134  N.  13  Johns.  53. 
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pensation  to  the  extent  of  the  work  then  done  was  held  a  waiver 
to  this  extent  of  an  objection  which  might  have  been  founded  on 
the  entirety  of  the  contract,  so  as  to  enable  the  contractor  to  recover 
on  the  note  though  thereafter  he  did  not  fully  perform  the  con- 
tract." The  fact,  however,  that  where  a  contract  of  employment 
is  entire  the  master  advances  cash  to  the  servant  on  account  of  the 
compensation  to  be  earned  by  a  full  performance  cannot,  it  was 
decided  at  an  early  date,  have  the  effect  of  severing  the  contract 
and  destroying  its  entirety,"  as  where  an  employee  agreed  to  serve 
for  a  fixed  term  in  spinning  yarn  at  three  cents  per  run,  and  the 
employer  made  cash  advancements."  And  where  a  contract  for 
the  sale  of  a  number  of  different  articles  is  entire  and  delivery  is 
to  precede  payment,  the  mere  fact  that  a  part  of  the  articles  are 
delivered  and  accepted  does  not  constitute  a  severance  so  as  to 
entitle  the  seller  to  recover  the  value  of  those  delivered,  where, 
without  excuse,  he  fails  to  deliver  the  balance.^* 

Dependent  and  Independent  Promises 

§  865.  In  General. — 'The  mutual  stipulations  of  the  parties  to 
a  contract  are  said  to  be  independent  when  performance  by  one 
party  is  in  no  way  dependent  on  his  right  to  demand  or  compel 
performance  by  the  other,  the  result  being  that  one  party  may 
maintain  an  action  for  the  failure  of  the  other  to  perform  without 
any  necessity  for  performance  by  the  plaintiff,  leaving  the  remedy 
of  the  defendant  for  the  plaintiff's  failure  to  perform  to  the  bring- 
ing of  a  separate  action  or  the  recoupment  or  counterclaim  of  his 
damages  in  the  plaintiff's  action;  but  if  the  promises  are  depend- 
ent, neither  party,  if  himself  in  default,  can  maintain  an  action 
against  the  other,  though  the  latter  has  also  failed  to  perform." 
There  is  considerable  conflict  and  confusion  in  the  cases  on  the 
question  as  to  when  mutual  promises  are  to  be  considered  independ- 
ent and  when  dependent.  In  the  early  English  cases  mutual  stipu- 
lations were  held  independent  to  what  was  soon  considered  an 
absurd  extent,"  and  in  some  of  our  cases,  especially  the  earlier 

13.  Walker  v.  Millard,  (1864)  29  528,  121  N.  E.  364,  reversing  171 
N.  Y.  375.  App.   Div.   912   mem.,    155   N.   Y.   S. 

14.  McMillan  v.  Vanderlip,    (Sup.       1117. 

1815)   12  Johns.  165.  17.  Rosenthal    Paper    Co.    v.    Na- 

15.  McMillan  v.  Vanderlip,  (Sup.  tional  Folding  Box,  etc.,  Co.,  (1919) 
1815)   12  Johns.  165.  226  N.  Y.  313,  322,  123  N.  E.  766. 

16.  Kelso  V.  Ellis,  (1918)  224  N.Y.  18.  See     McMillan     v.     Vanderlip, 
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ones,  the  view  that  the  promises  involved  were  independent  has 
been  carried  to  what  later  has  been  considered  an  improper 
length,"  and  the  view  has  been  adopted  from  quite  an  early  date 
that  contracts  are  to  be  construed  in  this  respect  according  to  the 
real  intention  of  the  parties  and  to  promote  substantial  justice.^" 
As  said  by  Martin,  J.,  in  reference  to  contracts  for  the  sale  of 
land :  ' '  While  an  examination  displays  a  want  of  harmony  in  the 
authorities  upon  this  question  when  particular  cases  are  examined 
and  compared,  yet  it  is  quite  obvious  that  they  all  recognize  the 
principle  that  the  intention  of  the  parties  is  to  control  in  deter- 
mining the  question  of  the  dependence  or  independence  of  the 
covenants  in  such  contracts. ' '  ^^  And  in  a  recent  case,  Collin,  J., 
says :  ' '  By  a  long  series  of  decisions,  the  rule  has  been  established 
that  the  question  whether  covenants  are  to  be  held  dependent  or 
independent  of  each  other  is  to  be  determined  by  the  intention 
and  meaning  of  the  parties  as  expressed  by  them,  and  by  the  appli- 
cation of  common  sense  to  each  case  submitted  for  adjudication. 
.  .  .  The  efforts  put  forth  in  judicial  opinions  and  by  text  writers 
to  define  or  formulate  the  distinctions  of  dependence  and  independ- 
ence of  promises  or  covenants  have  revealed  their  comparative 
futility  and  served,  in  the  main,  to  strengthen  the  rule. ' '  ^^  And 
it  is  said  that  there  is  a  strong  tendency  on  the  part  of  the  courts 
at  the  present  day  to  treat  mutual  covenants  as  dependent  unless 
the  clear  language  of  the  contract  is  to  the  contrary,  on  the  ground 
that  such  a  construction  will  in  general  produce  the  most  fair  and 
just  results.^'     It  is  also  said  that  promises  are  to  be  deemed 

(Sup.  1815)    12  Johns.  165,  166,  and  Clark,     (Sup.    1920)    191    App.    Div. 

Tompkins  v.   Elliott,    (Sup.   1830)    5  625,   181  N.  Y.  S.  756;   McMillan  v. 

Wend.  496,  referring  to  several  late  Vanderlip,     (Sup.    1815)     12    Johns. 

English  cases.  165,   166;   Tompkins  v.  Elliot,    (Sup. 

19.  See  Grant  v.  Johnson,  (1851)  1830)  5  Wend  496,  499;  Pearsoll  v. 
5  N.  Y.  247,  reversing  6  Barb.  337,  5  Frazer,  (Sup.  G.  T.  1853)  14  Barb. 
Barb.  161,  disapproving  earlier  cases  564,  569;  Merritt,  etc.,  Derrick,  etc., 
including:  Sears  v.  Fowler,  (Sup.  Co.  v.  Terry,  etc.,  Co.,  (Sup.  Tr.  T. 
1807)  2  Johns  272;  Havens  v.  Bush,  1919)  106  Misc.  247,  174  N.  Y.  S. 
(Sup.  1807)  2  Johns  387;  Wilcox  381;  Merchant  v.  Rawson,  (Ch. 
V.  Ten  Eyck,    (Sup.   1809)    5   Johns.  1839)  1  Clarke  123,  128. 

78;  Bennet  v.  Pixley,   (Sup.  1810)   7  21.  Glenn  v.   Rossler,    (1898)    156 

Johns.  249.  N.  Y.  161,  168,  50  N.  E.  785. 

20.  Grant  v.  Johnson,   (1851)   5  N.  22.  Rosenthal    Paper    Co.    v.    Na- 
Y.  247,  252;  Glenn  v.  Rossler,  (1898)  tional  Folding  Box,  etc.,  Co.,   (1919) 
156  N.   Y.    161,    168,   50  N.   E.   785,  226  N.  Y.  313,  320,  123  N.  E.  766. 
aflSrming  88  Hun  74,  68  State  Rep.  23.  Rosenthal    Paper    Co.    v.    Na- 
531,   34   N.   Y.   S.   608;    Cleveland  v.  tional  Folding  Box,  etc.,   Co.,    (Sup. 
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dependent  when  it  appears  that  one  party  relies  on  the  perform- 
ance by  the  other  party  of  his  promise,  and  independent  when 
it  appears  that  the  reliance  is  on  the  promise  of  the  other  party 
and  a  remedy  to  recover  damages.^*  Though  it  was  said  in  an 
early  case  that  if  the  mutual  agreements  are  to  be  construed  as 
independent  as  to  one  party  they  are  necessarily  so  as  to  the  other 
party,^^  this  was  soon  thereafter  characterized  as  an  "  entire  mis- 
take, ' '  ^  and  it  does  not  necessarily  follow,  because  one  party  can 
sue  for  the  failure  of  the  other  party  to  perform  without  alleging 
a  performance  on  his  part,  that  the  other  party  has  an  equal  right; 
in  other  words,  the  performance  by  one  party  may  be  made  a 
condition  precedent  to  his  right  to  sue  for  a  failure  of  the  other 
party  to  perform,  though  performance  by  the  latter  is  not  a  con- 
dition precedent  to  his  right  to  sue  for  the  failure  of  the  former 
to  perform."  Thus  it  was  established  at  an  early  date  as  regards 
contracts  of  employment  that  if  no  time  for  the  payment  of  the 
wages  is  stated  or  the  rendition  of  the  services  is  to  precede  pay- 
ment therefor,  the  rendition  of  the  services  is  a  condition  precedent 
to  the  liability  of  the  master  to  pay,^*  while  in  such  a  case  the 
master  can  undoubtedly  sue  for  the  failure  of  the  servant  to  per- 
form without  showing  a  payment  or  offer  to  pay  the  compensation 
which  would  be  payable  after  the  rendition  of  the  services.^'    So 


1916)    175   App.   Div.   606,   609,   162  26.  Dey    v.    Dox,     (Sup.     1832)  9 

N.  Y.  S.  814,  reversing  95  Misc.  235,  Wend.  129,  133. 

158  N.  Y.  S.  845,  which  reversed  91  27.  Dey    v.    Dox,     (Sup.    1832)     9 

Misc.    405,    155    N.    Y.    S.    367.     See  Wend.  129,  133. 

also  Hudson  River  Power  Transmis-  28.  McMillan   v.   Vanderlip,    (Sup. 

sion  Co.  V.  United  Traction  Co.,  (Sup.  jgigj   12  Johns    165 

1904)    98  App.  Div.  568,  575,  91  N  ^^    5,^^,   ^    p^^j         (g         ^^^^^ 

Y.    S.     179;     Hudson    River    Water  j^  ^^^^    219,  220. 

Power   Co.   v.    Glens   Falls   Portland  t     ^i        ,  ,  ,,       , 

Cement   Co.,    (Sup.    1905)    107   App.  ,   ^"  ^^^   above  case,   where  the  de- 

Div    548    95  N    Y    S    421  •    Gail  v  lenaant  agreed  to  render  services  and 

Gaii,  (Sup.  1908)  127  App.  Div.  892,"  *^^  employer  agreed  to  furnish  him  a 

897    112  N.  Y.  S    96.  house  to  live  in  and  pay  him  a  certain 

24.  Clark  v.  West,  (Sup.  1910)  137  compensation  quarterly,  the  view  was 
App.  Div.  23,  29,  122  N.  Y.  S.  380-  taken  that  the  whole  consideration 
Rosenthal  Paper  Co.  v.  National  ^I'en  taken  together  should  be  con- 
Folding  Box,  etc.,  Co.,  (Sup.  1916)  strued  as  a  distinct  and  independent 
175  App.  Div.  606,  162  N.  Y.  S.  814;  stipulation  and  that  therefore  the  em- 
Tompkins  v.  Elliot,  (Sup.  1830)  5  ployer  could  sue  for  the  failure  of  the 
Wend.  496,  499.  See  also  Barhydt  v.  servant  to  render  the  services  with- 
Ellis,  (1871)  45  N.  Y.  107,  111.  out  alleging  performance  of  his  agree- 

25.  Dox  V.  Dey,  (Sup.  1829)  3  ment  to  furnish  the  servant  a  house 
Wend.  356,  361.  to  live  in. 
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in  case  of  a  contract  for  the  sale  of  merchandise  where  delivery  is 
to  precede  payment  of  the  price,  though  the  buyer  may  sue  for  a 
failure  to  make  delivery  without  payment  or  offer  to  pay  the  price, 
the  seller  cannot  sue  for  the  price  if  he  is  in  default  in  making 
delivery.^"  The  fact  that  some  of  the  promises  contained  in  a  con- 
tract are  independent  will  not  necessarily  render  others  independ- 
ent ;  that  is,  a  contract  may  contain  both  dependent  and  independ- 
ent promises.^^ 

§  866.  Special  Contracts  Considered. —  Where  a  contract  with  a 
railroad  contractor  provided  that  he  was  to  subscribe  for  an  amount 
of  stock  in  the  railroad  company  equal  to  a  certain  percentage  of 
the  ' '  amount  received  ' '  for  work  done  under  the  contract,  it  was 
held  that  this  was  not  a  contract  to  pay  him  in  stock  of  the  com- 
pany but  an  independent  agreement  on  the  contractor's  part  to 
subscribe  for  stock,  and  that  therefore  his  failure  to  subscribe  was 
not  a  bar  to  a  recovery  by  him  for  the  full  amount  to  be  paid  for 
the  work  done.^^  In  case  of  a  license  for  the  exclusive  right  in  a 
limited  territory  to  manufacture  and  sell  a  patented  device,  it  has 
been  held  that  the  agreement  of  the  licensee  to  pay  royalties  with 
a  minimum  limit  and  of  the  licensor  to  protect  the  patent  from 
infringements  were  concurrent  dependent  stipulations,  and  that 
therefore  where  the  licensor  assigned  the  patent  he  thereby  ren- 
dered himself  unable  to  perform  his  agreement  and  consequently 
released  the  licensee  from  liability  to  pay  the  agreed  minimum 
royalties,  and  that  it  was  immaterial  that  there  was  no  substantial 
infringement  of  the  patent  and  that  the  licensee  continued  to 
manufacture  the  device.^  In  an  executory  contract  for  the  sale  or 
manufacture  of  an  article  with  a  warranty  as  to  its  quality  or  the 
like,  the  warranty  is  in  a  qualified  sense  independent  of  the  buyer's 
promise  to  pay.  In  such  a  case  the  buyer  may  refuse  to  accept 
the  article  if  it  is  not  as  warranted,  or  may,  in  some  instances, 
receive  the  article  and  rely  on  his  remedy  by  way  of  damages  for 
a  breach  of  the  warranty ;  ^  he  cannot,  however,  receive  the  article 

30.  Dey  v.  Dox,  (Sup.  1832)  9  33.  Rosenthal  Paper  Co.  v.  Na- 
Wend.   129.  tional  Folding  Box,  etc.,  Co.,    (Sup. 

31.  Grant  v.  Johnson,  (1851)  5  1916)  175  App.  Div.  606,  162  N.  Y. 
N.  Y.  247,  252;  Glenn  v.  Roasler,  S.  814,  reversing  95  Misc.  235,  158 
(1898)  156  N.  Y.  161,  167,  50  N.  E.  N.  Y.  S.  845,  which  reversed  91  Misc. 
785.  See  also  Johnson  v.  Wygant,  405,  155  N.  Y.  S.  367,  and  reversed  on 
(Sup.  1833)   11  Wend.  48.  other  grounds,  226  N.  Y.  313,  123  N. 

32.  McMahon  v.  New  York,  etc.,  R.  E.  766. 

Co.,  (1859)  20  N.  Y.  463.  34.  MuUer  v.  Eno,  (1856)  14  N.  Y. 
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and  set  up  the  breach  of  warranty  in  bar  of  an  action  for  the 
agreed  price.'^  Where  persons  exchange  their  notes  or  checks, 
each  obligation  is  a  good  consideration  for  the  other,'^  and  the 
obligations  of  the  parties  though  mutual  are  independent  and  each 
may  enforce  the  instrument  given  to  him,  irrespective  of  his  pay- 
ment of  the  instrument  given  the  other  party,  the  remedy  of  the 
latter  in  case  he  holds  the  instrument  given  to  him  being,  if  it  is 
due,  by  way  of  a  counterclaim."  "Where  a  note  is  given  for  the 
purchase  money  on  an  executory  contract  for  the  sale  of  lands  or 
chattels,  the  law  is  the  same  as  obtains  in  a  case  where  the  only 
promise  to  pay  is  in  the  contract  of  sale  itself,  provided  the  action 
is  between  the  original  parties.^*  Where  on  the  sale  of  an  auto- 
mobile chassis  and  a  special  body,  the  seller  loans  the  buyer  an 
inferior  body  until  the  special  body  can  be  delivered,  the  obliga- 
tion of  the  buyer  to  return  the  body  loaned  is  independent  of  the 
obligation  of  the  seller  to  deliver  the  special  body,  and  a  return 
of  the  borrowed  body  is  not  a  condition  precedent  to  the  buyer's 
right  to  sue  for  the  seller's  failure  to  deliver  the  special  body.^' 
§  86T.  Apportionment  of  Consideration  as  Test  of  Dependency. 
— As  a  general  rule,  if  a  covenant  by  one  party  goes  to  the  whole 
consideration  of  a  promise  by  the  other  party  and  its  performance 
is  to  precede  or  be  concurrent  with  performance  by  the  latter,  the 
promises  are  dependent  and  performance  or  tender  of  perform- 
ance by  the  former  is  a  condition  precedent  to  liability  on  the  part 
of  the  other  party  to  perform.^"    But  if  the  promise  of  one  party 

597;  Bounce  v.  Dow,  (1874)  57  N.  Y.  fer  Co.,    (Sup.  App.  T.  1919)   174  N. 

16,  on  second  appeal  64  N.  Y.  411;  Y.  S.  152. 

Gurneyv.  Atlantic,  etc.,  R.  Co.,  (1874)  40.  Clark    v.    West,     (Sup.    1910) 

58  N.  Y.  358 ;  Brigg  V.  Hilton,  (1885)  137   App.  Div.   23,   29,   122  N.  Y.  S. 

99  N.  Y.  517;  Day  v.  Pool,   (Sup.  G.  380;  Genung  v.  Hawkes,  (Sup.  1913) 

T.   1872)    63   Barb.   506,  affirmed  52  159  App.  Div.  30,  143  N.  Y.  S.  1015; 

N.  Y.  416.  Dakin  v.  Williams,    (Sup.   1833)    11 

35.  Central  Bureau  of  Engraving  Wend.  67;  Gorse  v.  Lynch,  (Sup. 
V,  Pratt  Co.,  (Sup.  App.  T.  1908)  App.  T.  1901)  36  Misc.  150,  72  N.  Y. 
60  Misc.  120,  111  N.  Y.  S.  561.  S.    1054,  reversing  35   Misc.   848,  72 

36.  See  supra,  section  313.  N.  Y.  S.  1105;  Fox  v.  Satterlee,  (Sup. 

37.  Shannon  v.  Horley  (Sup.  Tr.  G.  T.  1890)  29  State  Rep.  918,  56 
T.  1900)  32  Misc.  623,  66  N.  Y.  S.  Hun  640,  8  N.  Y.  S.  879;  Duncan 
471.  V.  Edgerton,   (Super.  Ct.  G.  T.  1860) 

38.  Ewing  v.  Wightman,  (1901)  19  Super.  Ct.  36.  See  also  Matheson 
167  N.  Y.  107,  60  N.  E.  322;  Kelso  v.  Wharton,  (Sup.  G.  T.  1895)  89 
V.  Ellis,  (1918)  224  N.  Y.  528,  121  Hun  409,  69  State  Rep.  829,  35  N.  Y. 
N.  E.  364,  reversing  171  App.  Div.  S.  417,  affirmed  on  opinion  below  153 
912  mem.,  155  N.  Y.  S.  1117.  N.  Y.  661,  48  N.  B.  1105. 

39.  Watkin  v   Interhorough  Trans- 
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goes  only  to  a  part  of  the  consideration  for  the  promise  of  the 
other  party,  though  performance  by  the  former  is  to  precede  per- 
formance by  the  latter  or  be  concurrent  therewith,  the  promises 
will  be,  it  has  been  said,  considered  independent.^^  This  rule  is 
thus  formulated  by  Sergeant  Williams:  "  "When  a  covenant  goes 
only  to  a  part  of  the  consideration  on  both  sides,  and  a  breach  of 
such  covenant  may  be  paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  maintained  for  a  breach  of  the 
covenant  on  the  part  of  the  defendant,  without  averring  perform- 
ance in  the  declaration. '  '*^  And  as  so  announced  the  rule  has  been 
referred  to  with  approval  by  our  courts."  This,  however,  does  not 
necessarily  preclude  the  promises  from  being  considered  depend- 
ent." "  It  expresses,"  says  Collin,  J.,  "  one  of  the  weighty  con- 
siderations by  which  to  determine  whether  covenants  were  intended 
as  dependent  or  independent.  It  is  inferior  and  submissive,  how- 
ever, to  the  rule  that  the  expressed  intention  of  the  parties  is  con- 
trolling. ' '  *°  And  in  this  connection  it  has  been  said  that  in  the 
cases  in  which  the  rule  that  covenants  are  to  be  deemed  independ- 
ent when  they  go  only  to  a  part  of  the  consideration  has  been 
properly  applied,  great  injustice  would  have  been  done  by  holding 
the  covenants  to  be  dependent,  and  that  it  was  only  for  the  purpose 
of  preventing  injustice  that  the  rule  was  applied.^'  Thus  where  a 
vendor  in  a  contract  for  the  sale  of  land  agreed  to  give  immediate 
possession,  payments  by  the  purchaser  to  be  made  thereafter  in 
instalments,  and  also  agreed  that  after  a  certain  part  of  the  pay- 
ments had  been  made  he  would  convey  the  premises,  it  was  held 
that  the  promises  of  the  seller  to  convey  and  of  the  buyer  to  pay 
instalments  accruing  after  the  time  fixed  for  the  conveyance  were 
dependent,  and  consequently  the  refusal  or  failure  of  the  vendor 

41.  Paine  v.  Brown,   (1867)   37  N.  42.  See  note  to  Cordage  v.  Cole,  1 

Y.  228,  233,  4  Trans  App.  195;  Bell  Saund.   319. 

V.  Pfadenhauer,   (Sup.  1900)  51  App.  43.  Paine  v.  Brown,    (1867)   37  N. 

Div.  244,  64  N.  Y.  S.  977;    Storz  v.  Y.    228,    233,    4    Trans.    App.    195; 

Kinzler,    (Sup.    1902)    73   App.   Div.  Tompkins  v.   Elliott,    (Sup.   1830)    5 

372,  77  N.  Y.  S.  64;   Clark  v.  West,  ^end.   496,   499;    Pepper  v.   HaigW, 

,o        ^n^,,^    lo^    A         T1-       OQ     oQ  ( Sup.  G.  T.  1854 )  20  Barb  429. 

(Sup.    1910      137   App.   Div.   23,   29,  ^    ./  „        ,         -r  ,             ,iqki\   k  w 

,       „    „     '      ^        .         T..  ,  44.  Grant  V.  Johnson,     1851)  5  N. 

122  N.  Y.  S.  380;   Bennet  v.  Pixley,  ^  ^^^   ^52 

(Sup.  1810)   7  Johns.  249;  Tompkins  '^g    '  Ro^g^thal   Paper   Co.   v.   Na- 

v.  Elliot,   (Sup.  1830)    5  Wend.  496;  ^ional  Folding  Box,  etc.,  Co.,   (1919) 

Pearsall  v.  Frazer,  (Sup.  G.  T.  1853)  226  N.  Y.  313,  322,  123  N.  E.  766. 

14    Barb.    564;     Pepper    v.    Haight,  46.  Evans  v.  Harris,    (Sup.   G.  T. 

(Sup.  G.  T.  1854)   20  Barb.  429.  1853)  19  Barb.  416,  422. 
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to  convey  was  a  defense  to  an  action  for  such  subsequent  instal- 
ment." And  in  case  of  a  sale  of  chattels  where  part  of  the  price 
was  to  be  paid  before  a  delivery  of  all  of  the  property,  and  the 
balance  after  the  time  fixed  for  delivery,  it  was  held  that  the 
buyer's  agreement  to  pay  the  balance  of  the  price  and  the  seller's 
agreement  to  deliver  all  of  the  property  were  not  independent,  so 
as  to  enable  the  seller  to  recover  the  full  purchase  price  where  he 
was  in  default  in  making  full  delivery.** 

§  868.  Time  of  Performance  as  Test  of  Dependency  Generally. 
—  The  time  when  the  mutual  promises  of  the  parties  are  to  be 
performed  has  frequently  been  taken  as  an  important  factor  in 
determining  whether  they  are  dependent  or  independent.*'  This 
rule  as  formulated  by  Sergeant  "Williams  is  as  follows :  "  If  a  day 
be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  acts,  and  the  day  is  to  happen,  or  may  happen,  before 
the  thing  which  is  the  consideration  of  the  money,  or  other  act, 
is  to  be  performed,  an  action  may  be  brought  for  the  money,  or 
for  not  doing  such  other  act,  before  performance,  for  it  appears 
that  the  party  relied  upon  his  remedy,  and  did  not  intend  to  make 
the  performance  a  condition  precedent. ' '  ^^  And  as  so  formulated 
the  rule  has  been  referred  to  with  approval  by  our  courts,"  and 
finds  frequent  application  in  our  cases.^^  Consequently  as  a  general 
rule,  where  performance  of  the  act  to  be  done  by  one  party,  which 
is  the  consideration  for  the  agreed  payment  by  the  other,  is  to  be 
after  the  time  specified  for  payment,  the  agreement  to  do  the  act 


47.  Grant  v.  Johnson,  (1851)  5  N.  50.  See  note  to  Pordage  v.  Cole,  1 
Y.  247,  reversing  5  Barb.  161,  6  Barb.  Saund.  319. 

337.     But  see  Goodwin  v.  Holbrook,  51.  Paine  v.  Brown,    (1867)   37  N. 

(Sup.  1830)   4  Wend.  377.  Y.  228,  232,  4  Trans.  App.  195;  Acer 

48.  Evans  v.  Harris,  (Sup.  G.  T.  v.  Hotchkiss,  (1884)  97  N.  Y.  395, 
1853)   19  Barb.  416.  408;    Dox    v.    Dey,     (Sup.    1829)    3 

49.  Paine  v.  Brown,  (1867)  37  N.  Wend.  356,  360;  Hard  v.  Seeley, 
Y.  228,  232,  4  Trans.  App.  195;  (Sup.  G.  T.  1865)  47  Barb.  428,  432; 
Raegener  v.  Hubbard,  (1901)  167  N.  Smith  v.  Betts,  (Sup.  Sp.  T.  1857) 
Y.  301,  306,  60  N.  E.  633,  affirming  16  How.  Pr.  251. 

40  App.  Div.  359,  57  N.  Y.  S.  1018;  52.  Meriden  Britannia  Co.  v.  Zing- 

Dox  V.  Dey,    (Sup.    1829)    3   Wend.  sen,   (1872)   48  N.  Y.  247;  Delcay  v. 

356;    Hard   v.    Seeley,     (Sup.    G.    T.  Bliss,   (1890)   120  N.  Y.  91,  30  State 

1865)    47   Barb.   428;    Clegg  v.  New  Rep.  820,  24  N.   E.  300,  affirming  4 

York  Newspaper  Union,   (Sup.  G.  T.  State  Rep.  728;   Gail  v.  Gail,    (Sup. 

1893)  72  Hun  395,  55  State  Rep.  464,  1908)    127   App.   Div.    892,   898,   112 

25  N.  Y.  S.  565.     See  also  Carpenter  N.  Y.  S.  96;  Barruso  v.  Madan,  (Sup. 

v.  Catlin,  (Sup.  G.  T.  1865)  44  Barb.  1807)  2  Johns.  145;  Morris  v.  Sliter, 

75,  29  How.  Pr.  423.  (Sup.  1845)  1  Denio  59;  Schenectady 
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is  independent  and  its  perf  oi^mance  is  not  a  condition  precedent  to 
the  enforcement  of  the  payment."  This  has  also  been  held  true 
where  the  act  to  be  done  by  one  party  which  is  the  consideration 
for  an  agreed  payment  by  the  other  party  is  of  a  continuing  nature 
and  its  performance  is  to  continue  after  payment."  On  the  other 
hand,  if  the  performance  of  the  whole  or  a  part  of  the  agreement 
of  one  party  to  the  contract  is  to  precede  in  time  the  performance 
by  the  other  party  of  that  part  of  the  contract  which  the  former 
seeks  to  enforce,  then  the  right  of  the  former  to  enforce,  as  against 
the  latter,  performance  of  the  contract  is  dependent  on  his  prior 
performance  of  his  part  of  the  contract  or  tender  thereof.^^    As 


County  V.  McQueen,  (Sup.  G.  T.  1878) 
15  Hun  551;  MuUin  v.  Langley, 
(Sup.  App.  T.  1902)  37  Misc.  789, 
76  N.  Y.  S.  947;  Electrical  Equip- 
ment, etc.,  Co.  V.  Scheelenberg,  (Sup. 
App.  T.  1906)  50  Misc.  167,  98  N.  Y. 
S.  225;  Merritt,  etc..  Derrick,  etc., 
Co.  \.  Terry,  etc.,  Co.,  (Sup.  Tr.  T. 
1919)  106  Misc.  247,  174  N.  Y.  S. 
381;  Jlerchant  V.  Rawson,  (Ch.  1839) 
1  Clarice  123;  Bruce  v.  Carter,  (App. 
1878)  1  City  Ct.  380,  72  N.  Y.  616 
mem.,  affirming  7  Daly  37. 

53.  Paine  V.  Brown,  (1867)  37  N.  Y. 
228,  232,  4  Trans.  App.  195;  Acer  v. 
Hotchldss,  (1884)  97  N.  Y.  395,  408; 
Kirtz  V.  Peck,  (1889)  113  N.  Y.  222, 
22  State  Rep.  733,  21  N.  E.  130,  af- 
firming 10  State  Rep.  796,  27  Wkly. 
Dig.  263;  Deamond-Dunne  Co.  v. 
Friedman-Doscher  Co.,  (1900)  162 
N.  Y.  486,  56  N.  E.  995,  affirming  16 
App.  Div.  141;  45  N.  Y.  S.  Ill; 
Raegner  v.  Hubbard,  (1901)  167  N. 
Y.  301,  60  N.  E.  633,  affirming  40 
App.  Div.  359,  57  N.  Y.  S.  1018; 
Alden  Spcare's  Sons  Co.  v.  Casein  Co., 
(Sup.  1907)  122  App.  Div.  22,  106 
N.  Y.  S.  980;  Northrup  v.  Northrup, 
(Sup.  1826)  6  Cow.  296;  Slocum  v. 
Despard,  (Sup.  1832)  8  Wend.  615; 
Morris  v.  Sliter,  (Sup.  1845)  1  Denio 
59;  Selden  v.  Pringle,  (Sup.  G.  T. 
1854)  17  Barb.  458;  Mullin  v. 
Langley,  (Sup.  App.  T.  1902)  37 
Misc.  789,  76  N.  Y.  S.  947. 

In  Kirtz  v.  Peck,  (1889)   113  N.  Y. 


222,  22  State  Rep.  733,  21  N.  E.  130, 
tbe  defendant  agreed  to  make  a  pay- 
ment at  a  certain  time  and  tlie  plain- 
tiff agreed  that  "  when  "  the  payment 
is  made  he  would  execute  certain  re- 
leases, it  was  held  that  as  the  pay- 
ment was  to  precede  the  making  of 
the  releases  the  plaintiff  could  sue 
therefor  without  having  offered  to 
execute  the  releases. 

In  Alden  Speare's  Sons  Co.  v. 
Casein  Co.,  (Sup.  1907)  122  App. 
Div.  22,  106  N.  Y.  S.  980,  where  the 
plaintiff  agreed  to  sell  and  the  de- 
fendant to  buy  the  former's  stock  in 
a  corporation  and  the  seller  also 
agreed  that  another  stockholder 
would  also  sell  his  stock  to  the  de- 
fendant for  the  same  price,  it  was 
held  that  the  latter  agreement  of  the 
plaintiff  was  independent  of  the  de- 
fendant's agreement  to  buy  the  plain- 
tiff's stock  and  could  be  enforced 
though  the  third  person  refused  to 
sell  his  stock. 

54.  Kinney  v.  McBride,  (Sup.  1903) 
88  App.  Div.  92,  98,  84  N.  Y.  S. 
958;  Hard  v.  Seeley,  (Sup.  G.  T. 
1865)   47  Barb.  428. 

55.  Gail  v.  Gail,  (Sup.  1908)  127 
App.  Div.  892,  898,  112  N.  Y.  S.  96; 
Rosenthal  v.  Rubin,  (Sup.  1911)  148 
App.  Div.  44,  132  N.  Y.  S.  1053; 
Beauford  v.  Patterson,  (Com.  PI.  G. 
T.  1882)  10  Daly  333,  63  How.  Pr. 
81.  But  see  Goodwin  v.  Holbrook, 
(Sup.  1830)   4  Wend.  377. 
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said  by  Sergeant  Williams,  where  a  day  is  appointed  for  the  pay- 
ment of  money  or  the  doing  of  an  act  and  the  day  is  to  happen 
after  the  thing,  which  is  the  consideration  of  the  money,  etc.,  is  to 
be  performed,  no  action  can  be  maintained  for  the  money,  etc., 
before  the  performance  of  that  which  is  its  consideration."^  In  case 
of  a  subsequent  failure  to  perform  the  act  which  constitutes  the 
sole  consideration  for  the  payment,  or  vice  versa,  then  there  arises 
a  failure  of  consideration,  and  this  may  be  set  up  in  defense  of  an 
action  to  recover  the  payment  or  for  nonperformance  of  the  act." 
Where  a  note  is  given  by  a  buyer  in  payment  or  part  payment  for 
goods  thereafter  to  be  delivered,  the  promise  to  pay  as  evidenced 
by  the  note  is  ordinarily  to  be  considered  an  independent  promise 
even  though  the  time  of  delivery  is  to  arrive  before  the  maturity 
of  the  note,  and  full  performance  by  the  seller  in  making  delivery 
is  not  necessarily  a  condition  precedent  to  his  right  to  recover  on 
the  note.^*  But  the  fact  that  a  note  or  other  obligation  is  given 
payable  at  the  time  fixed  for  the  conveyance  by  a  vendor  does  not, 
according  to  the  view  taken  in  our  state,  prevent  the  piirchaser's 
agreement  to  pay  and  the  vendor's  agreement  to  convey  from  being 
considered  as  concurrent,  dependent  stipulations  in  so  far  as  the 
vendor's  right  to  recover  on  the  note  without  an  offer  to  convey 
is  concerned.^' 

§  869. Application  of  Rule. —  Where  in  a  contract  for  the 

sale  of  merchandise  the  property  is  deliverable  on  demand  and 
payment  is  to  be  made  at  a  fixed  day,  the  contract  of  the  seller  to 
make  delivery  and  that  of  the  buyer  to  pay  at  the  time  fixed  are 
independent,  and  the  buyer  may  sue  for  a  nondelivery  without 
alleging  an  offer  to  pay,*"  and  this  was  held  true  in  an  early  case 
though  the  demand  for  delivery  was  not  in  fact  made  until  after 
the  time  fixed  for  payment.*^  Also  where  in  a  contract  for  the 
sale  of  land  the  purchase  money  or  an  instalment  thereof  is  pay- 

56.  See  note  to  Pordage  v.  Cole,  See  also  Devine  v.  Devine,  (Sup.  G. 
1  Saund.  319.  See  also  Paine  v.  T.  1870)  58  Barb.  264;  Hoag  v.  Parr, 
Brown,  (1867)  37  N.  Y.  228,  232,  (Sup.  G.  T.  1878)  13  Hun  95.  But 
4  Trans.  App.  195.  see  Lewis  v.  McMillen,    (Sup.  6.  T. 

57.  See  supra,  section  354  et  seq.  1863)  41  Barb.  420  (taking  a  differ- 
as  to  the  failure  of  consideration  ent  view  from  tliat  on  prior  appeal 
generally.  31  Barb.  395). 

58.  Pratt  v.  Gulick,  (Sup.  G.  T.  60.  Dox  v.  Dey,  (Sup.  1829)  3 
1852)   13  Barb.  297.  Wend.  356. 

59.  Ewing  v.  Wightman,  (1901)  61.  Dox  v.  Dey,  (Sup.  1829)  3 
167  N.  Y.  107,  60  N.  E.  322,  aflRrming  Wend.  356. 

52  Ad».  Div.  416.  65  N.  Y.  S.   187. 
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able  before  the  time  for  the  execution  of  a  conveyance  by  the 
vendor,  an  offer  by  the  latter  to  convey  is  not  a  condition  precedent 
to  his  right  to  sue  for  such  instalment.^^  But  the  rule  as  now- 
adopted  in  our  state  is  that  even  though  the  purchase  money  is 
payable  in  instalments,  part  of  which  are  to  become  dtie  and  pay- 
able before  the  time  fixed  for  the  delivery  of  the  subject  matter  of 
the  sale  or  the  conveyance,  if  the  seller  or  vendor  awaits  the 
maturity  of  the  instalment  on  the  payment  of  which  delivery  or 
conveyance  is  due,  the  payment  of  the  overdue  purchase  money 
and  the  deliveiy  of  the  property  or  conveyance  then  become  con- 
current, dependent  stipulations,  and  the  vendor  cannot  maintain 
an  action  for  the  purchase  money  without  first  offering  to  convey ;  ^' 
and  it  is  held  that  this  rule  applies  even  though  purchase  money 
notes  are  given  for  the  several  instalments.**  And  where  a  widow 
agreed  to  quitclaim  to  the  heirs  her  interest  in  the  real  estate  of 
the  decedent  without  the  time  for  the  execution  of  the  conveyance 
being  specified,  and  as  a  consideration  for  such  conveyance  the 
heirs  agreed  to  make  certain  monthly  payments  to  the  widow  dur- 
ing her  life,  the  payments  to  commence  at  a  stated  time,  it  was  held 
that  as  regards  instalments  falling  due  after  a  reasonable  time 
for  the  execution  of  the  conveyance,  the  obligation  on  the  part  of 
the  widow  to  convey  and  of  the  heirs  to  pay  were  dependent,  and 
she  therefore  could  not  recover  for  stich  an  instalment  where  she 

62.  Paine  v.  Brown,    (1867)   37  N.  A  contrary  view  was  taken  in  the 

Y.  228,  4  Trans.  App.  195;   Roble  v.  early   case   of   Wilcox  v.   Ten  Eyck, 

Montgomery,    (Sup.   1822)    20  Johns  (Sup.    1809)     5    Johns.    78,    for    the 

15;   Morris  v.  Sliter,    (Sup.   1845)    1  reason    that    "if    the    covenants    be 

Denio   59;    Clarke   v.   Hughes,    (Sup.  once   established   to    be    independent 

Gr  T   1852)   13  Barb.  147.  covenants,  they  continue  so  througli- 

'es!  Beecher  v.  Conradt,    (1855)    13  out,  although  the  plaintiff  had  cov- 

N  Y  108;  Eddy  V.  Davis,  (1889)  116  enanted   to    do    certain    acts    on   his 

N   Y    247    26  State  Rep.  701,  22  N.  part,   in   the    intermediate  time,   be- 

E.  362;  Glenn  v.  Rossler,  (1898)   156  tween  the  performance  of  the  differ- 

N    Y    161     50   N.   E.    785,   affirming  ent  acts  to  be   done  by  the  defend- 

88   Hun   74,   68   State   Rep.   531,    34  ant."     But  as  said  in  the  later  case 

N    Y    S    608;    Ewing  v.  Wightman,  of  Evans  v.  Harris,    (Sup.  1853)    19 

(1901)   167  N   Y    107    60  N.  E.  322,  Barb.   416,   it  is   no   longer  the   rule 

affirming  52  App.  Div.  416,  65  N.  Y.  that  if  covenants  be  once  established 

S     187-     Booth    v.    MiUiken,     (Sup.  as  independent  they  in  all  cases  re- 

1908 )  127  App.  Div.  522,  111  N.  Y.  S.  main  so  throughout. 

791,   affirmed   on   other   grounds    194  64.    Ewing   v.    Wightman,    (1901 ) 

N.  Y.  553,  87  N.  E.  1115;  Johnson  v.  167  N.  Y^107    60  K  K  322,  affirming 

Wygant,    (Sup.  1833)    11  Wend.  48;  52  App.  Div.  416,  65  N.  Y.  S.  187. 
Evans  v.  Harris,    (Sup.  G.  T.  1853) 
19  Barb.  416. 
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was  in  default  in  executing  the  conveyance.*^  Where  in  a  sale  of 
a  secret  formula,  the  price  to  be  paid  in  instalments  at  fixed  times, 
the  seller  covenanted  not  to  disclose  the  formula  to  others,  it  has 
been  held  that  the  covenant  on  the  part  of  the  seller  and  the  agree- 
ment of  the  buyer  to  make  the  stipulated  payment  are  independent, 
and  the  seller  may  sue  for  the  price  without  alleging  a  perform- 
ance of  his  covenant  not  to  disclose  the  secret.^  The  view  has  also 
been  taken,  it  seems,  that  the  covenant  of  an  employee  not  to  com- 
pete with  his  employer  after  the  termination  of  the  employment 
is  independent  of  the  agreement  of  the  employer  to  keep  the 
employee  in  his  employ,  and  may  be  enforced  even  though  the 
employer  may  have  wrongfully  discharged  the  employee.*' 

§  870.  Concmrent  Promises  as  Dependent. — As  a  general  rule 
where  the  mutual  promises  of  the  parties,  the  one  the  considera- 
tion for  the  other,  are  to  be  performed  simultaneously,  they  are 
concurrent  dependent  stipulations,  and  performance  or  an  offer  to 
perform  by  one  is  necessary  to  place  the  other  in  default  and  to 
enable  the  former  to  maintain  an  action  for  its  breach.*'  And  an 
averment  in  the  complaint  merely  that  the  plaintiff  was  ready  and 
willing  to  perform  is  not  sufficient  to  show  an  offer  on  his  part  to 
do  so.*'    Thus  in  contracts  for  the  purchase  of  property,  real  or 

65.  Gail  V.  Gail,  (Sup.  1908)  127  N.  Y.  231,  88  N.  B.  53;  Thompson  v. 
App.  Div.  892,  112  N.  Y.  S.  96,  re-  Easton,  (Sup.  1902)  73  App.  Div. 
versing  57  Misc.  545,  108  N.  Y.  S.  114,  76  N.  Y.  S.  567,  reversing  31 
647.  Misc.  627,  66  N.  Y.  S.  75;   Gail  v. 

66.  Hard  v.  Seeley,  (Sup.  G.  T.  Gail,  (Sup.  1908)  127  App.  Div.  892, 
1865)  47  Barb.  428.  898,    112    N.    Y.   S.    96;     Rosenthal 

67.  Mutual  Miik,  etc.,  Co.  v.  Heldt,  Paper  Co.  v.  National  Folding  Box, 
(Sup.  1907)  120  App.  Div.  795,  105  etc.,  Co.,  (Sup.  1916)  175  App.  Div. 
N.  Y.  S.  661.  In  this  case  the  em-  606,  162  N.  Y.  S.  814;  Cleveland  v. 
ployment  was  terminated  by  the  em-  Clark,  (Sup.  1920)  191  App.  Div. 
ployer  without  giving  the  required  625,  181  N.  Y.  S.  756.  Payne  v. 
week's  notice.  The  employer  did,  Lansing,  (Sup.  1829)  2  Wend.  525; 
however,  offer  to  give  the  employee  Johnson  v.  Wygant,  (Sup.  1833)  11 
credit  for  a  week's  salary  on  his  ac-  Wend.  48 ;  Williams  v.  Healey,  (Sup. 
counting,  which  the  court  says  placed  1846)  3  Denio  363;  Draper  v.  Jones, 
the  employee  in  a,  better  position  (Sup.  G.  T.  1851)  11  Barb.  263; 
than  if  a  week's  notice  alone  had  Northrup  v.  Scott,  (Sup.  Sp.  T.  1914) 
been  given.  85    Misc.    515,    148    N.    Y.    S.    846; 

68.  Ziehen  v.  Smith,  (1896)  148  N.  Hogan  v.  Burton,  (Sup.  G.  T.  1888) 
Y.  558,  561,  3  N.  Y.  Annot.  Cas.  21,  16  State  Rep.  60. 

42  N.  E.  1080;  Vandegrift  v.  Cowlea  69.  Lester  v.  Jewett  (1854)   11  N. 

Engineering  Co.,    (1900)    161   N.   Y.  Y.   453,   reversing   on  other  grounds 

435,  443,  55  N.  E.  941,  reversing  33  12    Barb.    502;    Parker   v.    Parmele, 

App.  Div.  148,  53  N.  Y.  S.  478;  Dela-  (Sup.  1822)   20  Johns.  130;  Johnson 

ware  Trust  Co.  v    "aim,   (1909)   195  v.  Wygant,  (Sup.  1833)  11  Wend.  48; 
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personal,  where  there  is  no  stipulation  for  credit  or  delay  on  either 
side,  payment  of  the  consideration  and  the  delivery  of  the  prop- 
erty or  its  conveyance,  where  it  is  of  a  nature  to  pass  by  grant, 
are  concurrent  dependent  stipulations,  and  neither  party  can  sue 
for  a  breach  without  having  offered  performance  on  his  part.'"  "A 
different  construction,"  says  Justice  Thompson,  "  would  in  many 
eases  lead  to  the  greatest  injustice,  and  a  purchaser  might  have 
payment  of  the  consideration  money  enforced  upon  him,  and  yet 
be  disabled  from  procuring  the  property  for  which  he  paid  it. ' '  '^ 
And  as  a  general  rule  where  property  is  to  be  delivered  in  instal- 
ments and  the  price  is  not  a  lump  sum,  but  is  according  to  the 
bushel  or  the  like,  or  a  separate  price  is  placed  on  each  article, 
and  there  is  no  provision  for  an  extension  of  credit,  the  delivery 
of  the  property  and  payment  of  the  pro  rata  part  of  the  price  are 
concurrent  dependent  stipulations.''^  Also  where  a  vendor  agrees 
to  convey  land,  the  purchase  money  to  be  paid  in  instalments  and 
the  conveyance  expressly  or  impliedly  to  be  made  when  the  last 
instalment  or  an  intermediate  instalment  is  paid,  the  agreement 
of  the  p\u'chaser  to  pay  the  last  instalment  or  the  intermediate 
instalment  and  that  of  the  vendor  to  convey  are  concurrent  depend- 
ent conditions,  and  a  conveyance  or  an  offer  by  the  vendor  to 
convey  is  a  condition  precedent  to  his  right  to  sue  for  such  instal- 
ment ;  '^  it  has  been  held  otherwise,  however,  where  it  is  expressly 

Williams  v.   Healey,    (Sup.   1846)    3  Crouch,  (Sup.  Sp.  T.  1918)  105  Misc. 

Denio  363.  268,  172  N.  Y.  S.  729;  Frost  Veneer 

70.  Dunham  v.  Pettee,   (1853)  8  N.  Seating  Co.  v.  Atlantic  Cabinet  Co., 

Y.  508,  reversing  Seld.  Notes  154,  4  (Sup.  App.  T.  1919)  174  N.  Y.  S.  15; 

B.   D.   Smith  500;    Lester  v.  Jewett,  Kelley  v.  Upton,    (Super.   Ct.   1856) 

(1845)    11   N.   Y.   453,   reversing  on  12  Super.  Ct.  336,  12  How.  Pr.  140; 

other  grounds  12  Barb.  502.  Tipton  v.  Hoyt  v.  Hall,  (Super.  Ct.  G.  T.  1858) 

Feilner,    (1859)    20  N.  Y.  423,  425;  16   Super.   Ct.  42;    Fickett  v.  Brice, 

Ewing  V.  Wightman,    (1901)    167  N.  (Sup.  Sp.  T.  1861)  22  How.  Pr.  194; 

Y.  107,  110,  60  N.  B.  322;  Delaware  Frey  v.  Johnson,   (Sup.  Sp.  T.  1861) 

Trust  Co.  v.  Calm,   (1909)   195  N.  Y.  22  How.  Pr.  316. 

231,  88  N.  E.  53,  reversing  122  App.  71-     Columbia     Bank    v.     Hagner, 

Div    560    107   N.   y.  S.   313;   Green  (1828)    1  Pet.  455,  465,  7  U.  S,  (L. 

V     Reynolds,     (Sup.    1807)    2   Johns.  ed.)    219.     This  statement  is  quoted 

207-    Jones  v.  Gardner,    (Sup.  1813)  with  approval  in  Delaware  Trust  Co. 

10  Johns  266;  Porter  v.  Rose,   (Sup.  v.  Calm,   (1909)    195  N.  Y.  231,  237, 

1815)  12  Johns.  209;  Gazley  v.  Price,  88  N.  E.  53. 

(Sup.  1819)  16  Johns.  267;  Parker  V.  72.   Tipton  v.   Feitner,    (1859)    20 

Parmele,   (Sup.  1822)   20  Johns.  130;  N.  Y.  423. 

Coonley  v.  Anderson,    (Sup.  1841)    1  73.  Grant  v.  Johnson,   (1851)   5  N. 

Hill  519;   Taylor  v.  Blair,    (Sup.  G.  Y.  247,  reversing  5  Barb.  161,  6  Barb. 

T.  1891)   59  Hun  347,  36  State  Rep.  337;  Beecher  v.  Conradt,    (1855)    13 

528,    13   N.   Y.  S.    154;    Whitney  v.  N.     Y.     108;     Morange    v.     Morris, 
20 
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provided  that  payment  of  the  purchase  money  shall  precede  the 
execution  of  the  eonveyance.'*  Where  concurrent  promises  are 
mutual  and  dependent,  as  neither  party  can  be  deemed  in  default 
in  the  absence  of  an  offer  by  the  other  to  perform,  a  tender  of 
performance  by  one  party  at  the  time  fixed  for  performance  is 
not,  it  seems,  necessary  to  enable  him  to  maintain  an  action  on  the 
contract,  provided  a  tender  is  made  before  the  action  is  com- 
menced.''' Thus  where  in  consideration  of  one  party's  subscribing 
for  certain  stock  the  other  agreed  to  purchase  from  him  a  certaiu 
portion  of  the  stock  at  a  certain  time,  the  transfer  of  the  stock  and 
the  payment  of  the  price  being  concurrent  dependent  stipulations, 
it  was  held  that  the  failure  of  the  seller  to  tender  performance  at 
the  time  fixed  did  not  preclude  him  from  suing  on  the  contract, 
provided  a  tender  was  made  before  the  commencement  of  his 
action.'^ 

§  871.  Burden  of  Proof  of  Performance  as  Test  of  Dependency. 
—  When  a  condition  precedent  exists  in  a  contract  which  is  to  bo 
performed  by  the  plaintiff,  he  must  aver  and  prove  performance 
on  his  part  before  he  can  recover  for  a  breach  of  the  same  contract 
by  the  defendant ;  but  if  the  provision  is  an  independent  covenant 
or  promise,  and  the  defendant  wishes  to  avail  himself  of  its  breach 
as  a  partial  defense,  the  burden  is  on  him  to  plead  and  prove  non- 
performance on  the  part  of  the  plaintiff.  And  it  has  been  said  that 
the  rule  as  to  which  party  has  the  burden  of  pleading  and  proving 
a  breach  of  a  stipulation  affords  a  very  good  test  as  to  whether  it 
is  a  condition  precedent  or  an  independent  covenant  or  promise.''' 
This  necessity  as  to  pleading  and  proving  performance  is,  how- 
ever, the  direct  result  of  the  dependency  or  independency  of  the 
stipulations,  and  it  is  difficult  to  see  its  value  as  a  test  of  depend- 
ency or  independency. 

(1866)   3  Keyes  48,  3  Abb.  App.  Dec.  Y.  S.  980;  Nortkrup  v.  Scott,   (Sup. 

314,  32  How.  Pr.  178;  Eddy  v.  Davis,  Sp.  T.  1914)    85  Misc.  515,  517,  148 

(1889)    116  N.  Y.  247,  26  State  Rep.  N.  Y.   S.   846.     See  also  Schmidt  v. 

701;  22  N.  E.  362;  Glenn  v.  Rossler,  Reed,  (1892)   132  N.  Y.  108,  43  State 

(1898)    156  N.  Y.  161,  50  N.  E.  785,  Rep.  490,  30  N.  E.  373. 
affirming  88  Hun  74,  68  State  Rep.  76.    Hendrickson   v.   Callan,    (Sup. 

531,    34    N.   Y.   S.    608;    Johnson    v.  1911)   147  App.  Div.  480,  131  N.  Y.  S. 

Wygant,  (Sup.  1833)   11  Wend.  48.  839,  reversing  70  Misc.  342,  128  N.  Y. 

74.  Morris  v.  Sliter,   (Sup.  1845)  1  S.  980. 

Denio  59;  Adams  v.  Wadhams,  (Sup.  77.  Clegg  v.  New  York  Newspaper 

a  T.  1862)  40  Barb.  225.  Union,    (Sup.    G.   T.    1893)    72   Hun 

75.  Hendrickson  v.  Callan,  ( Sup.  395,  400,  55  State  Rep.  464,  25  N.  Y. 
1911)  147  App.  Div.  480,  131  N.  Y.  S.  S.  565  (per  Follett,  J.).  ' 
839,   reversing  70  Misc.  342,   128  N. 
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Duration  of  Conteacts 
§  872.  In  General 

873.  Contingencies  for  Duration  or  Termination 

874.  Usage  or  Custom  as  Fixing  Duration 

875.  Construction    of    Particular    Contracts    as    to    Duration 

Generally 

876.  —  Contracts  for  Sale  and  Removal  of  Timber  and  the  Like 

877.  —Options 

878.  Indefinite  Contracts  of  Employment  Generally 

879.  —  Effect  of  Fixing  Yearly  Salary  or  the  Like 

880.  Provisions  for  Termination  of  Contract  Generally 

881.  —  Conditions  Attached  to  Right  to  Terminate  Generally 

882.  — ■  Service  and  Form  of  Notice  to  Terminate 

883.  —  Provision  for  Termination  in  Case  of  Dissatisfaction  of 

Party  or  the  Like  Generally 

884.  — Feigned  Dissatisfaction  Insufficient 

885.  — Provision  that  Contract  Shall  Be  Void  or  the  Like  on 

Default  of  Party 

886.  — -Provision  Authorizing  Changes  in  Plans,  etc.,  of  Build- 

ing, etc. 

887.  —  Effect  of  Exercise  of  Option  to  Terminate  Generally 

888.  — Restitution  on  Exercise  of  Right  to  Terminate 

889.  Implied  Conditions  Abrogating  Contract  Generally 

890.  — Death  or  Sickness  of  Party 

891.  — Dissolution  of  Corporate  Party 

892.  Renewals  and  Extensions  Generally 

893.  —  Compliance  with  Conditions  to  Right  of  Renewal 

894.  —  Implied  Renewals  Generally 

895.  ■ — •  Implied  Renewal  of  Employment  Contracts  Generally 

896.  —  Original  Term  More  or  Less  than  a  Year  as  Affecting 

Implied  Renewal 

897.  — Continuance  in  Employ  of  Successor  of  Original  Em- 

ployer as  Implied  Renewal 

§  872.  In  General. —  The  duration  of  a  contract  of  a  continuing 
nature  is  primarily  determined  by  the  express  provisions  of  the 
contract,  and  for  the  purpose  of  arriving  at  the  intention  of  the 
parties,  which  is  the  criterion  in  case  of  doubt,  the  contract  is  to 

[1317] 
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be  construed  as  a  whole  and  in  the  light  of  the  practical  construc- 
tion placed  thereon  by  the  parties  prior  to  any  dispute  between 
them.i  Where  a  hiring  is  for  a  definite  period  it  will  be  presumed 
to  continue  during  such  period  until  afftrmative  proof  of  its  ter- 
mination is  given,^  and  where  the  services  are  to  be  rendered  as 
directed  by  the  employer  an  abandonment  of  the  employment  or 
discharge  of  the  employee  cannot  be  presumed  from  the  mere 
neglect  of  the  employer  to  require  actual  services  to  be  rendered.' 
Where  an  agreement  between  a  number  of  merchants  regulating 
the  method  for  the  transaction  of  their  several  businesses  provides 
that  it  shall  continue  for  a  certain  time  or  until  notice  is  given  by 
any  party  of  his  desire  to  withdraw  from  the  same,  the  agreement 
is  terminated  as  to  all  of  the  parties  by  notice  of  any  one  party  of 
his  intention  to  withdraw.*  While  a  contract  of  a  continuing 
nature  which  specifies  no  definite  or  fixed  time  for  its  duration 
will  continue  until  put  an  end  to  by  either  party,^  it  may,  as  a 
general  rule,  be  terminated  by  either  party  at  will  upon  giving 
reasonable  notice.'  Thus  a  contract  for  the  sale  of  not  to  exceed 
a  certain  number  of  boxes  of  beer  per  week,  which  does  not  fix 
any  limit  of  time  for  its  duration,  is  terminable  by  the  seller  at 
will  and  there  is  no  obligation  on  his  part  to  fill  orders  sent  in  by 
the  buyer  after  notice  of  its  termination.'  The  same  is  true  as  to 
a  contract  with  the  overseers  of  the  poor  for  the  boarding  of  a 

1.  Java  V.  Southern  Imp.  Co.,  652,  31  State  Rep.  649,  24  N.  E.  810, 
(Sup.   G.  T.   1893)    68  Hun  559,   52       2  Silv.  App.  599. 

State   Rep.   565,  22  N.  Y.  S.   1031;  4.  McCullough's  Lead  Co.  v.  Strong, 

Anderson  v.  Dickinson,    (Sup.   G.  T.  (1874)    56   N.   Y.   660,   affirming  36 

1893)  72  Hun  556,  55  State  Rep.  233,  Super.  Ct.  571,  mem. 

25  N.  Y.  S.  533,  on  second  appeal  88  6.  Liftehild  v.  Johnson,  (Super.  Ct. 

Hun  614,  68  State  Rep.  293,  34  N.  Y.  G.  T.  1869)  31  Super.  Ct.  459. 

S.  510,  which  is  affirmed  on  opinion  6.  Bailey  v.  Stafford,    (Sup.  1917) 

below,  157  N.  Y.  698,  51  N.  E.  1089;  178  App.  Div.  811,  815,  166  N.  Y.  S. 

Armour   v.    Cayuga   Lake   Ice   Line,  79;    Palmer  v.   Vandenbergh,    (Sup. 

(Sup.  G.  T.  1891)  40  State  Rep.  709,  1829)   3  Wend.  193;  M'Lees  v.  Hale, 

61  Hun  624,  16  N.  Y.  S.  26;  Gible  v.  (Sup.   1833)    10  Wend.  426;   Gilbert 

McCoy,    (Sup.  G.  T.  1892)    47  State  v.  Quinlan,  (Sup.  1891)  59  Hun  508, 

Rep.  75,  19  N.  Y.  S.  755.  37  State  Rep.  290,  13  N.  Y.  S.  671; 

2.  Berg  V.  Carroll,  (Com.  PI.  1890)  Comora  v.  Mariano,  (Sup.  App.  T. 
16  Daly  73,  30  State  Rep.  675,  9  N.  1898)  24  Misc.  755,  53  N.  Y.  S.  856. 
Y.  S.  509.  Depew  v.  Krulewitch,   (Sup.  App.  T. 

3.  Berg  v.  Carroll,  (Com.  PI.  1890)  1903)   84  N.  Y.  S.  242. 

16   Daly   73,    30   State    Rep.    675,   9  7.  Comora  v.  Mariano,   (Sup.  App. 

N.  Y.  S.  509.  See  also  Abbott  v.  New  T.   1898)    24  Misc.  755,  53  N.  Y.  S. 

York,  etc.,  R.  Co.,  (Sup.  G.  T.  1887)  856. 
12  State  Rep.  565,  affirmed  120  N.  Y. 
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pauper,*  or  a  contract  of  employment  indefinite  as  to  its  duration, 
including  a  contract  under  which  one  party  is  made  the  exclusive 
sales  agent  of  the  other  party.^  And  where  a  contract  between 
two  individuals,  one  of  whom  contemplated  the  purchase  of  the 
interest  of  a  member  of  a  firm,  stipulated  for  the  formation  of  a 
corporation  to  carry  on  the  business  of  the  firm  and  the  transfer 
of  the  firm's  assets  to  such  corporation,  and  provided  generally 
that  one  of  the  parties  to  the  contract  should  devote  his  whole  time 
to  the  management  of  the  business  without  stating  any  time  for 
which  he  should  so  serve  the  corporation,  it  was  held  that  he  could 
leave  the  service  at  will,  without  any  liability  to  the  other  party 
to  the  contract.  "  Even  when,"  says  Vann,  J.,  "  the  contract  is 
read  in  the  light  of  the  surrounding  circumstances  that  the  defend- 
ant had  much  experience  in  the  business  and  the  plaintiff  none, 
it  does  not  change  the  hiring  from  an  unspecified  into  a  specified 
period  of  service,  or  to  one  for  a  reasonable  time. ' '  ^°  Also,  where 
a  broker  agreed  to  pay  a  commission  on  all  transactions  made  for 
customers  introduced  by  the  other  party  and  no  time  for  the 
duration  of  the  contract  was  specified,  it  has  been  held  that  the 
broker  may  terminate  the  contract  in  good  faith  after  a  reasonable 
notice,  and  that,  where  he  does  so,  he  is  not  precluded  from  accept- 
ing further  business  from  a  customer  theretofore  introduced  to  him 
under  the  penalty  of  being  liable  for  commissions  on  such 
business."  A  contract  for  certain  services  ' '  for  the  ensuing  year  ' ' 
is  a  contract  to  last  for  the  year  and  not  one  terminable  at  will, 
though  the  compensation  is  fixed  at  a  sum  payable  monthly .^^ 

§  873.  Contingencies  for  Duration  or  Termination. —  The  dura- 
tion of  a  contract  may  be  made  to  depend  on  the  happening  of 
some  future  event."    Thus  a  contract  for  the  purchase  and  sale  of 

8.  Palmer  v.  Vandenbergh,  (Sup.  ing  181  App.  Div.  939,  167  N.  Y.  S. 
1829)  3  Wend.  193.  M'Lees  v.  Hale,  1097;  Potter  v.  New  York,  (Sup. 
(Sup.  1833)    10  Wend.  426;  1901)    59  App.  Div.  70,  68  N.  Y.  S. 

9.  See  infra,  section  878  et  seq.  1039;    Crotty  v.   Erie   R.   Co.,    (Sup. 

10.  Watson  v.  Gugino,  (1912)  204  1912)  149  App.  Div.  262,  133  N.  Y.  S. 
N.  Y.  535,  98  N.  E.  18,  reversing  140  696;  Commercial  Telegram  Co.  v. 
App.  Div.  33,  124  N.  Y.  S.  321.  Smith,    (Sup.   G.   T.    1888)    47   Hun 

11.  Gilbert  v,  Quinlan,  (Sup.  G.  T.  494,  15  State  Rep.  19;  Mitchell  v. 
1891)  59  Hun  508,  37  State  Rep.  290,  Musical  Mut.  Protective  Union, 
13  N.  Y.  S.  671.  (Sup.  App.  T.  1917)  168  N.  Y.  S.  22; 

12.  Manhattan  Carting  Co.  v.  Ceballos  v.  Munson  Steamship  Line, 
Keen's  English  Chop  House,  (Sup.  (Sup.  1904)  93  App.  Div.  593,  87 
App.  T.  1920)    180  N.  Y.  S.  409.  N.  Y.  S.  811,  reversing  42  Misc.  22, 

13.  Ehrenworth  V.  Stuhmer,  n920)  85  N.  Y.  S.  530,  which  considered, 
229  N.  Y.  210,  128  N.  E.  108,  revers-       however,  the   event  upon  which  the 
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merchandise,  to  last  so  long  as  the  parties  remain  in  business,  is 
valid  and  cannot  be  terminated  at  the  will  of  either  party."  And 
it  has  been  held  that  a  contract  by  a  stock  exchange,  giving  to  a 
person  the  same  rights  with  respect  to  the  reporting  of  the  trans- 
action on  the  exchange  as  those  enjoyed  by  another  company,  will 
continue  so  long  as  the  latter  company  is  permitted  to  enjoy  such 
privilege.^"  A  contract  may  also  be  made  to  terminate  prior  to 
the  term  fixed  for  its  duration,  on  the  happening  of  some  con- 
tingency, and  the  happening  of  such  contingency  will  itself  put 
an  end  to  the  contract."  In  the  latter  case,  however,  the  contract 
will  continue  in  force  until  the  expiration  of  the  time  stated  unless 
the  contingency  specified  occurs."  It  is  no  objection  to  the  validity 
of  a  contract  that  it  may  last,  if  the  contingency  does  not  occur, 
during  the  lifetime  of  one  of  the  parties." 

§  874.  Usage  or  Custom  as  Fixings  Duration. — A  usage  or  custom 
in  the  trade  or  business  in  relation  to  which  a  contract  is  made 
may  be  resorted  to  in  order  to  determine  the  duration  of  the  con- 
tract in  case  of  doubt.^^  Thus  a  usage  or  custom  in  the  theatrical 
business  has  been  given  effect  to  render  definite  as  a  contract  for 
a  year  of  fifty-two  weeks  an  agreement  to  give  an  actor  a  weekly 
salary  for  a  "  regular  engagement,"  the  theatre  in  which  his 
services  were  to  be  rendered  being  of  the  class  which  ran  through- 
out the  year.^"  Likewise  a  custom  may  be  sufficient  to  render 
definite  a  contract  to  employ  an  actor  or  actress  for  the 
"  season.  "^^ 

contract    was   to    terminate    too    in-  229  N.  Y.  210,  128  N.  E.  108,  revers- 

definite  to  constitute  a  contract  for  ing  181  App.  Div.  939,  167  N.  Y.  S. 

a  definite  term.  1097. 

14.  Ehrenworth  V.  Stuhmer,  (1920)  19.  Hart  v.  Thompson,  (Sup.  1896) 
229  N.  Y.  210,  128  N.  E.  108,  revers-  10  App.  Div.  183,  75  State  Rep.  1279, 
ing  181  App.  Div.  939,  167  N.  Y.  S.  41  N.  Y.  S.  909,  on  second  appeal  39 
1097.  App.  Div.  668,  57  N.  Y.  S.  334;  Lewis 

15.  Commercial  Telegram  Co.  v.  v.  Blackwood,  (Sup.  1912)  153  App. 
Smith,  (Sup.  G.  T.  1888)  47  Hun  Div.  36,  137  N.  Y.  S.  1061.  See  also 
494,  15  State  Rep.  19.  Briscoe  v.  Litt,   (Sup.  App.  T.  1896) 

16.  Hill  v.  Palmer,  (Sup.  1910)  18  Misc.  742,  75  State  Rep.  1472,  41 
137  App.  Div.  20,  122  N.  Y.  S.  185  N,  Y.  S.  1107,  affirmed  19  Misc.  5,  42 
(provision    for    termination   of    con-  N.  Y.  S.  908. 

tract  to  furnish  coal  on  the  discon-  20.     Lewis     v.     Blackwood,     (Sup. 

tinuance   by  the   seller  of   his   busi-  1912)   153  App.  Div.  36,  137  N.  Y.  S. 

ness).  1061. 

17.  Sichweinburg  v.  Altman,  (Sup.  21.  Briscoe  v.  Litt,  (Sup.  App.  T. 
1911)  145  App.  Div.  377,  130  N.  Y.  S.  1896)  18  Misc.  742,  75  State  Rep. 
37.  1472,  41  N.  Y.  S.   1107,  affirmed  19 

18.  Ehrenworth  v.  Stuhmer,  (1920)  Misc.  5,  42  N.  Y.  S.  908. 
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§  875.  Construction  of  Particular  Contracts  as  to  Duration 
Generally. —  Some  cases  have  called  for  the  construction  of  indefi- 
nite expressions  as  to  the  duration  of  the  contract.  A  contract 
for  the  employment  of  an  actor  for  the  "  run  "  of  a  certain  play 
cannot  be  construed  as  a  contract  for  the  entire  theatrical  season 
irrespective  of  how  long  the  play  may  run.^^  And  it  has  been  held 
that  the  employment  of  a  musical  director  for  the  "  season  "  of 
a  play  terminates  on  the  abandonment  of  the  enterprise.^^  Also 
a  contract  for  the  employment  of  the  plaintiff  as  theatrical  manager 
for  an  opera  company  "  until  the  close  of  the  season,"  which  the 
contract  declared  "  will  not  last  longer  than  the  middle  of  May," 
was  held  to  terminate  with  the  abandonment  of  the  venture  owing 
to  the  illness  of  the  leading  actress,  the  chief  attraction  of  the 
venture,  this  construction  being  in  accordance  with  the  conduct  of 
the  manager,  who  in  making  contracts  with  the  other  performers 
inserted  in  such  contracts  a  provision  authorizing  a  termination 
of  their  contracts  in  case  of  an  abandonment  of  the  venture  on 
account  of  the  illness  of  the  leading  actress.^*  The  term  of  employ- 
ment in  case  of  a  contract  for  the  employment  of  a  traveling  sales- 
man, entered  into  after  the  first  of  January  "  for  the  year,"  is 
for  the  balance  of  the  year.^^  To  constitute  a  contract  of  employ- 
ment one  for  a  fixed  period,  as  distinguished  from  a  general  or 
indefinite  employment  which  may  be  terminated  at  will,  the  dura- 
tion need  not  be  fiLxed  by  any  specific  number  of  weeks,  months, 
etc.,  but  may  be  made  to  depend  on  the  happening  of  some  future 
event.^'  And  the  contract  may  be  for  a  definite  or  fixed  term 
though  the  compensation  of  the  employee  is  fixed  at  a  per  diem 
rate."  Thus  a  contract  with  an  engineer  to  superintend  the  con- 
struction of  any  sewers  which  might  lawfully  be  authorized  within 
a  certain  time  for  a  per  diem  compensation  was  held  to  be  a  con- 
tract for  a  fixed  period  and  therefore  not  terminable  at  the  will 


22.  Hart  v.  Thompson,  (Sup.  1896)  25.  Sabin  v.  Kendrick,  (Sup.  1899) 

10  App.  Div.  183,  75  State  Rep.  1279,  36  App.  I>iv.  443,  55  N.  Y.  S.  840. 

41  N   Y.  S.  909,  on  second  appeal  39  26.    Potter    v.    New    York,     (Sup. 

App.  Div.  668,  57  N.  Y.  S.  334.  1901)    59  App.  Div.  70,  68  N.  Y.  S. 

23  Newcomer  v.  Blaney,  (Sup.  1039;  Crotty  v.  Erie  R.  Co.,  (Sup. 
App.  T.  1900)  33  Misc.  95,  67  N.  Y.  1912)  149  App.  Div.  262,  133  N.  Y. 
S.  170.  S.  696. 

24  Strakosch  v.  Strakoscli,  (City  27.  Potter  v.  New  York,  (Sup. 
Ct.  Tr.  T.  1890)   32  State  Rep.  238,  1901)    59  App.  Div.  70,  68  N.  Y.  S. 

11  N.  Y.  S.  251.  1039. 
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of  the  employer.^  Language  of  an  employer  expressive  merely 
of  a  hope  that  the  employment  will  continue  for  a  fixed  time  is 
not  sufficient,  it  seems,  to  make  the  contract  one  for  a  definite  term 
as  distinguished  from  an  employment  at  will.^'  Thus  a  statement 
by  an  employer  in  engaging  an  actor  that  if  the  employee  should 
accept  the  employer's  offer  of  employment  for  an  indefinite  term, 
he,  the  employee,  would  likely  have  a  pleasant  season,  is  not  to  be 
construed  as  rendering  the  engagement  one  for  the  theatrical 
season.^" 

§  876.  Contracts  for  Sale  and  Removal  of  Timber  and  the 

Like. —  In  our  state,  in  case  of  contracts  for  the  sale  of  standing 
timber  and  the  like,  a  provision  with  regard  to  the  time  in  which 
the  timber  is  to  be  cut  and  removed  is  regarded  as  of  the  essence 
of  the  contract  and  in  the  nature  of  a  condition  the  nonperform- 
ance of  which  will  defeat  any  right  on  the  part  of  the  buyer  to 
cut  the  timber  and  will  revest  in  the  seller  the  title  to  all  timber 
uncut  at  the  expiration  of  the  specified  time.^^  Thus  in  a  leading 
case  the  owner  of  land  agreed  to  sell  all  the  bark  on  the  hemlock 
trees  growing  on  certain  land.  The  buyer  agreed  to  pay  seventy- 
live  cents  a  cord  for  the  bark,  $300  down  and  $500  annually,  to 
peel  a  certain  minimum  amount  of  bark  each  year  and  "  to  have 
said  bark  all  peeled  by  the  first  day  of  September,  1864,  piled, 
measured,  and  settled  for  in  full."  It  was  further  agreed  that 
the  buyer  should  have  the  right  to  enter  at  any  time  to  peel,  pile, 
and  draw  the  bark  away.  It  was  held  that  the  latter  provision  as 
to  entry  must  be  considered  as  connected  with  the  previous  part 
of  the  contract,  and  that  the  time  limited  for  having  the  bark 
peeled,  etc.,  was  of  the  essence  of  the  contract  and  in  the  nature  of 
a  condition,  and  that  after  the  expiration  of  such  time  the  buyer 


28.  Potter    v.    New    York,     (Sup.  41  N.  Y.  S.  909,  on  second  appeal  39 
1901 )    59  App.  Div.  70,  68  N.  Y.  S.  App.  Div.  668,  57  N.  Y.  S.  334. 
1039.  31.  Kellam  v.  McKinstry,    (1877) 

29.  Hart  v.  Thompson,  (Sup.  1896)  69  N.  Y.  264',  affirming  6  Hun  381; 
10  App.  Div.  183,  75  State  Rep.  1279,  Boisaubin  v.  Reed,  (App.  1866)  2 
41  N.  Y.  S.  909,  on  second  appeal  39  Keyes  323,  1  Abb.  App.  Dee.  161 ;  Mc- 
App.  Div.  668,  57  N.  Y.  S.  334;  Hirt  Neil  v.  Hall,  (Sup.  1905)  107  App. 
V.  Mayer,  (Sup.  App.  T.  1917)  165  Div.  36,  94  N.  Y.  S.  920,  affirmed 
N.  Y.  S.  200.  See  also  Sproule  v.  187  N.  Y.  549  mem.,  80  N.  E.  1113; 
Gulden,  (Sup.  App.  T.  1908)  112  Inderlied  v.  Whaley,  (Sup.  G.  T. 
N.  Y.  S.  1076.  1892)  65  Hun  407,  47  State  Rep.  554, 

30.  Hart  v.  Thompson,  (Sup.  1896)  20  N.  Y.  S.  183;  Mclntyre  v.  Barn- 
10  App.  Div.  183,  75  State  Rep.  1279,  ard,   (Chan.  Ct.  1843)  Sandf.  Ch.  52. 
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had  no  interest  or  title  in  the  nnpeeled  bark.'^  A  similar  view 
was  taken  in  an  earlier  case  where,  by  a  deed,  the  owner  of  land 
granted,  bargained,  and  sold  bark  and  pine  timber,  and  gave  the 
right  to  enter  and  occupy  the  lands  on  which  it  was  growing  for 
the  term  of  years  for  the  purpose  of  cutting  and  carrying  it  away.'^ 
And  the  same  view  has  also  been  taken  where  a  fixed  price  was 
paid  for  the  timber  at  the  time  of  the  sale.'*  The  view  has  also 
been  held  that  where  the  time  for  both  cutting  and  removing  the 
timber  is  limited,  the  buyer 's  right  to  timber  cut  but  not  removed 
ceases  on  the  expiration  of  the  time  specified.^'  And  a  fortiori 
this  is  true  where  the  contract  expressly  provides  that  the  buyer 
is  to  draw  aU  the  "  timber  "  off  the  land  by  a  certain  time  and 
after  such  time  is  to  have  no  further  right  on  or  in  any  "  timber  " 
left  thereon,  as  the  word  "  timber  "  as  so  used  includes  timber 
cut  and  not  removed  as  well  as  the  standing  timber.^ 

§  877.  Options. —  Where  the  duration  of  an  option  is  speci- 
fied in  the  contract  this  of  course  controls,  and  the  option  will 
continue  until  the  expiration  of  such  period.^'  But  if  an  option 
contract  does  not  specify  the  time  within  which  the  option 
may  be  exercised,  it  must  be  exercised  within  a  reasonable  time, 
and  after  the  lapse  of  such  a  time  without  the  exercise  of  the 


See  also  Warren  v.  Leland,  (Sup.  G.  T.  tent  of  the  value  of  the  timber  re- 

1848)    2   Barb.   613,   623;    Grange  v.  moved." 

Palmer     (Sup.   G.   T.   1890)    56  Hun  34.   Mclntyre  v.   Barnard,    (Chan. 

481,  484,  31  State  Rep.  612,  10  N.  Y.  Ct.  1843)   1  Sandf.  Ch.  52. 

g  201.  35.  Boisaubin  v.  Reed,  (App.  1866) 

32.  Kellam  v.  McKinstry,  (1877)  2  Keyea  323,  325,  1  Abb.  App.  Dec. 
69  N.  Y.  264,  affirming  6  Hun  381.  161;   Grange  v.  Palmer,   (Sup.  G.  T. 

33.  Boisaubin  v.  Reed,  (App.  1866)  1890)  56  Hun  481,  31  State  Rep.  612, 
2  Keyes  323,  1  Abb.  Dec.  161.  In  10  N.  Y.  S.  201 ;  Ind^rlied  v.  Whaley, 
this  case  Leonard,  J.,  says:  "To  (Sup.  G.  T.  1892)  65  Hun  407,  47 
hold  to  the  continuation  of  the  right  State  Rep.  554,  20  N.  Y.  S.  183. 

to  remove  the  timber  from  the  land,  36.   McNeil  v.   Hall,    (Sup.    1905) 

after  the  term  for  so  doing  has  been  107  App.  Div.  36,  94  N.  Y.  S.  920, 

agreed  on  by  the  parties,  and  has  ex-  affirmed  187  N.  Y.  549  mem.,  80  N.  E. 

pired,    is   to    disregard   their    agree-  1113. 

ment,  or  to  make  a  new  one.     Every  37.   Blumer  v.   Dyer,    (Sup.   G.   T. 

entry  upon  the   land  by  the  defend-  1895)   84  Hun  91,  65  State  Rep.  240, 

ant,   to   carry   away  timber   or   logs,  32  N.  Y.  S.  78,  affirming  9  Misc.  235, 

after  the  expiration  of  the  term,  was  61   State  Rep.  299,  30  N.  Y.  S.  119 

an  entry  without  license,  and  a  clear  (construing    contract   for   option   on 

trespass :   and  if  he  or  his  servants  exclusive  license  to  use  patent  for  the 

carried    away    timber    the    plaintiffs  manufacture  of  yeast  from  the  waste 

could  be  made  good  for  the   injury  product  of  a  starch  manufactory  as 

committed  only  by  damages  to  the  ex-  to  the  commencement  of  the  period 
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option,  the  contract  ipso  facto  terminates. ^^  Thiis  in  case  of  an 
option  given  by  a  corporation  to  exchange  stock,  issued  for  the 
purchase  of  property,  for  bonds  of  the  corporation  if  any  should 
be  issued,  the  stockholder  is  required  to  exercise  his  option  within 
a  reasonable  time  after  the  issuance  of  the  bonds,^'  and  it  has  been 
held  that  the  corporation  is  not  required,  where  the  bonds  are 
ready  for  issuance,  to  give  notice  to  the  stockholder  that  he  must 
exercise  his  option  within  a  reasonable  time,^"  and  where  the  stock- 
holder failed  to  make  any  attempt  to  exercise  his  option  for  nine 
years  and  until  the  insolvency  of  the  corporation  this  has  been 
held  an  unreasonable  delay."  Where  a  vendor  of  land  agrees  that 
in  case  the  purchaser  cannot  sell  the  land  within  a  certain  time 
for  a  minimum  price  he  will  repurchase  the  land  for  the  price 
paid  with  interest,  at  the  option  of  the  purchaser,  the  latter  must 
exercise  his  option  to  resell  within  a  reasonable  time  after  the 
expiration  of  the  stated  time."  Where  a  seller  agrees  to  fill  orders 
for  certain  goods  given  before  the  expiration  of  a  certain  time,  the 
option  given  the  buyer  extends  until  the  expiration  of  the  time 
stated,  and  the  seller  is  bound  to  fill  orders  given  before  the 
expiration  of  such  time  though  they  are  not  'given  in  time  to  enable 
the  seller  to  make  delivery  within  such  time.^' 

§  878.  Indefinite  Contracts  of  Employment  Generally. —  In 
England  the  rule  was  adopted  at  an  early  date,  influenced  to  some 
extent  by  the  statute  of  23  Edw.  Ill,  ch.  1,  that  in  case  of  domestic 
servants,  farm  laborers  and  the  like,  a  general  hiring,  no  period 
of  service  being  specified,  was  a  hiring  for  a  year.^*  This  view, 
however,  has  not  been  adopted,  as  a  general  rule,  in  this  country, 

for    which    the    option    was    to    run  N.  Y.  441,  31  State  Rep.  532,  24  N.  E. 

which  was  dependent  upon  an  experi-  941. 

mental    plant    being    in    "successful  41.  Catlin  v.  Green,   (1890)   120  N. 

operation.")  Y.  44l,  31.  State  Rep.  532,  24  N.  E. 

38.  Catlin  v.  Green,   (1890)   120  N.  941,  affirming  5  State  Rep.  866. 

Y.  441,  31  State  Rep.  532,  24  N.  E.  42.  Maier  v.  Rebs-tock,  (Sup.  1904) 

941,  affirming  5  State  Rep.  866;  Elec-  92  App.  Div.  587,  87  N.  Y.  S.  85. 

trie  Fireproofing  Co.  v.  Smith,   (Sup.  43.     Lucas    v.     East    Stroudsburg 

1906)   113  App.  Div.  615,  99  N.  Y.  S.  Glass  Co.,   (Sup.  G.  T.  1886)   38  Hun 

37.      See    also   Gaboon    v.    Bellinger,  581. 

(Sup.  G.  T.  1888)   16  State  Rep.  488,  44.  Rex  v.   Worfield,    (1794)    5  T. 

48  Hun  619,  1  N.  Y.  S.  814.  R.  506.     See  also  Watson  v.  Gugino, 

39.  Catlin  v.  Green,  (1890)  120  N.  (1912)  204  N.  Y.  535,  540,  98  N.  E. 
Y.  441,  31  State  Rep.  532,  24  N.  E.  18,  wherein  Vann,  J.,  says:  "The 
941,  affirming  5  State  Rep.  866.  effect  of  a  general  contract  of  hiring, 

40.  Catlin  v.  Green,  (Sup.  G.  T.  no  time  being  specified,  varies  in  dif-, 
1886)   5  State  Rep.  866,  affirmed  120       ferent  jurisdictions.    In  England  it  ia I 
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and  in  our  state  contracts  of  employment  are  regarded  as  at  will 
where  no  term  of  employment  is  fixed.''^  And  where  a  contract  of 
hiring  is  general  or  indefinite  as  to  its  duration,  it  is  prima  facie 
a  hiring  at  will,  and  the  burden  rests  on  the  party  alleging  it  to 
prove  that  the  hiring  was  for  a  fixed  term.'"'  An  indefinite  hiring 
cannot  be  considered  a  hiring  for  a  reasonable  time.  "  When  the 
parties,"  says  Vann,  J.,  "  contracted  for  a  hiring  at  will  it  is  pre- 
sumed that  they  meant  a  hiring  at  will,  and  that  if  they  had 
intended  a  hiring  for  a  reasonable  time  they  would  have  said  so. ' '  " 
Consequently  where  a  commission  merchant  or  broker  is  engaged 
as  the  exclusive  sales  agent  of  the  other  party,  without  any  term  of 
employment  being  fixed,  the  contract  may  be  terminated  by  either 
party  at  will.*^  The  payment  of  the  compensation  for  the  services 
rendered  is  not  a  condition  precedent  to  the  right  to  terminate  an 
indefinite  contract  of  employment."    If  the  contract  clearly  shows 


presumed  to  be  a  hiring  for  a  year 
regardless  of  the  nature  of  the  serv- 
ice, unless  there  is  a  custom  relating 
to  the  subject  and  it  appears  that 
the  contract  was  made  with  refer- 
ence to  the  custom." 

45.  Martin  v.  New  York  L.  Ina. 
Co.,  (1895)  148  N.  Y.  117,  2  N.  Y. 
Annot.  Cas.  387,  42  N.  E.  416,  affirm- 
ing 73  Hun  496,  56  State  Rep.  149, 
26  N.  Y.  S.  283;  Watson  v.  Gugino, 
(1912)  204  N.  Y.  535,  98  N.  E.  18, 
reversing  140  App.  Div.  33,  124  N.  Y. 
S.  321;  Fisher  v.  Sanchez,  etc.,  Co., 
(Sup.  1899)  44  App.  Div.  629,  60 
N.  Y.  S.  1138;  Outerbridge  v.  Camp- 
bell, (Sup.  1903)  87  App.  Div.  597, 
84  N.  Y.  S.  537;  Crotty  v.  Erie  E. 
Co.,  (Sup.  1912)  149  App.  Div.  262, 
133  N.  Y.  S.  696;  Higgins  v.  Apple- 
baum,  (Sup.  1919)  186  App.  Div. 
682,  174  N.  Y.  S.  807;  Tucker  v. 
Philadelphia,  etc.,  Coal,  etc.,  Co., 
(Sup.  G.  T.  1889)  53  Hun  139,  25 
State  Rep.  318,  6  N.  Y.  S.  134;  Jagau 
V.  Goetz,  (Com.  PI.  G.  T.  1895)  11 
Misc.  380,  65  State  Rep.  292,  32  N. 
Y.  S.  144;  Zender  v.  Seliger  Toothill 
Co.,  (Sup.  App.  T.  1896)  17  Misc. 
126,  39  N.  Y.  S.  346,  reversing  16 
Misc.  296,  74  State  Rep.  569,  38  N. 
Y.  S.   116;    Dunbar  v.   Cuban  Land, 


etc.,  Co.,  (City  Ct.  G.  T.  1902)  37 
Misc.  360,  75  N.  Y.  S.  498;  Messerrio 
V.  Atchison,  etc.,  R.  Co.,  (Sup.  App. 
T.  1906)  50  Misc.  317,  98  N.  Y.  S. 
647 ;  Rosengarten  v.  Zipser,  ( Sup. 
App.  T.  1916)  162  N.  Y.  S.  255; 
Rosen  v.  Vienna  Roll  Baking  Co., 
(Sup.  App.  T.  1917)  163  N.  Y.  S.  90; 
Hirt  V.  Mayer,  (Sup.  App.  T.  1917) 
165  N.  Y.  S.  200;  Daveny  v.  Shat- 
tuck,  (Com.  PI.  1880)  9  Daly  66; 
Condon  v.  Callaghan,  (City  Ct.  G.  T. 
1880)    9  Abb.  N.  Cas.  407. 

46.  Watson  v.  Gugino,  (1912)  204 
N.  Y.  535,  98  N.  E.  18;  Frank  v. 
Manhattan  Maternity,  etc.,  (Sup. 
App.  T.  1907)  107  N.  Y.  S.  404;  see 
also  Rosengartner  v.  Zipser,  (Sup. 
App.  T.  1916)   162  N.  Y.  S.  255. 

47.  Watson  v.  Gugino,  (1912)  204 
N.  Y.  535,  542,  98  N.  B.  18. 

48.  Outerbridge  v.  Campbell,  (Sup. 
1903)  87  App.  Div.  597,  84  N.  Y.  S. 
537;  Bailey  v.  Staflford,  (Sup.  1917) 
178  App.  Div.  811,  166  N.  Y.  S.  79. 
See  also  Clover  Condensed  Milk  Co. 
V.  Cushman  Bros.  Co.,  (Sup.  1898) 
31  App.  Div.  108,  52  N.  Y.  S.  769. 

49.  Dunbar  v.  Cuban  Land,  etc.,  Co., 
(City  Ct.  G.  T.  1902)  37  Misc.  360, 
75  N.  Y.  S.  498. 
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that  it  was  the  intention  of  the  parties  to  contract  for  services  for 
a  fixed  time  it  will  be  given  this  effect,  though  it  is  not  expressly 
stated  that  the  employment  is  for  such  term.^"  And  it  has  been 
held,  where  the  contract  provided  in  substance  that  the  employee 
should  not  be  discharged  without  a  hearing  and  full  investigation, 
with  an  opportunity  to  present  witnesses  in  his  behalf,  and,  if 
found  blameless  after  suspension,  should  receive  full  pay  for  time 
lost,  that  it  should  be  construed  to  mean  that  the  employment 
should  continue  until  dereliction  of  duty  on  the  part  of  the 
employee  was  established  after  a  hearing.  Hence  a  breach  of  such 
a  contract  is  shown  by  an  allegation  that  the  plaintiff  was  dis- 
charged without  a  hearing  or  full  investigation  and  opportunity 
to  present  witnesses  in  his  behalf  ."^  It  has  been  held  that  a  hiring 
for  a  period  "  not  to  exceed  "  a  certain  time  is  for  an  indefinite 
period  and  not  for  the  stated  period,  and  therefore  may  be  termi- 
nated by  either  party  before  the  expiration  of  the  time  so  stated.^^ 
On  the  other  hand,  a  hiring  for  a  certain  time  "  or  more,"  if 
mutually  agreeable  or  the  like,  is  a  hiring  for  at  leasl^the  specified 
time,  and  therefore  is  not  terminable  by  either  party  before  the 
expiration  of  the  time  stated.^'  And  a  hiring  for  ' '  not  longer  ' ' 
than  a  certain  term  unless  a  further  term  is  agreed  on  has  been 
held  to  continue  until  the  stated  time,  as  it  was  the  evident  intent 
of  the  parties  that  the  hiring  should  continue  until  such  time  and 
not  longer  unless  so  agreed."  Also  a  contract  of  employment ' '  for 
any  period  less  than  ten  months  at  the  option  of  either  party," 
read  in  connection  with  a  further  provision  for  the  termination  of 
the  contract  by  either  party  on  two  weeks'  notice,  has  been  held  a 
contract  to  continue  for  ten  months,  with  the  option  to  terminate 
after  the  specified  notice,  and  not  a  contract  terminable  at  will.°^ 
A  contract  of  employment  whether  definite  or  indefinite  continues 
until  it  is  put  an  end  to  by  mutual  agreement  in  the  one  case  or 


50.    Hotchkiss    v.    Godkin,     (Sup.  G.   T.    1893)    3   Misc.   516,   52   State 

1901)   63  App.  Div.  468,  71  N.  Y.  S.  Rep.  495,  23  N.  Y.  S.  333,  reversing 

629;   Mitchell  v.   Musical  Mut.   Pro-  3   Misc.   144,   51   State  Rep.   494,   23 

tMi^ve  Union,    (Sup.  App.  T.  1917)  N.  Y.  S.  312. 


168  N.  Y.  S.  22;  Manhattan  Carting  53.  Gartlan  v.  Searle,   (Marine  Ct. 

Co.   V.  Keen's   English   Chop   House,  Tr.  T.  1881)    1  City  Ct.  349. 

(Sup.  App.  T.  1920)  180  N.  Y.S.  409.  54.     Rosner     v.    Waldman,     (Sup. 

51.  Crotty  v.   Erie   R.    Co.,    (Sup.  App.  T.  1919)   179  N.  Y.  S.  109. 
1912)  149  App.  Div.  262,  133  N.  Y.  S.  55.  Howe  v.   Robinson,    (Com.   PI. 
696.  G.  T.  1895)    13  Misc.  256,  68  State 

52.  Campbell  v.  Jimenes,  (Com.  PI.  Rep.  87,  34  N.  Y.  S.  85. 
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by  one  of  the  parties  in  the  other.^^  Still  an  indefinite  contract  is 
to  be  regarded  as  terminated,  and  a  new  contract  entered  into  where 
the  employer  offers  and  the  employee  accepts  another  inferior  posi- 
tion at  a  lesser  salary." 

§  879.  Effect  of  Fixing  Yearly  Salary  or  the  Like- 
Ordinarily  a  contract  of  employment  is  regarded  in  onr  state  as 
one  at  the  will  of  either  party,  though  the  employment  is  at  a  cer- 
tain fixed  amount  per  month  or  year,  the  construction  being  that  it 
is  an  employment  at  the  rate  specified  for  the  actual  period  of  the 
service,  which  is  terminable  at  the  will  of  either  party.^*  "  It  is 
too  well  settled  in  this  state,"  says  Leventritt,  J.,  "  to  require 
extended  citation  that  '  a  hiring  at  so  much  a  day,  week,  month, 
or  year,  no  time  being  specified,  is  an  indefinite  hiring,  and  no 
presumption  attaches  that  it  was  for  a  day  even,  but  only  at  the 
rate  fixed  for  whatever  time  the  party  may  serve. '  "  '^  Thus  in 
a  leading  case  the  defendant  corporation  employed  the  plaintiff 
to  take  charge  of  its  real  estate  department  at  a  fixed  yearly  salary. 
Subsequently  his  salary,  which  was  paid  monthly,  was  i-aised.  It 
was  held  that  the  contract  was  at  will  and  could  be  terminated 


56.  Bolles  V.  International  Special- 
ties Co.,  (Sup.  App.  T.  1908)  110  N. 
Y.   S.   882. 

57.  Egan  v.  Chabot,  (Sup.  1908) 
124  App.  Div.  593,  109  N.  Y.  S.  110. 

58.  Martin  v.  New  York  L.  Ins.  Co., 

(1895)  148  N.  Y.  117,  42  N.  E.  416, 
2  N.  Y.  Annot.  Cas.  387;  Watson  v. 
Gugino,  (1912)  204  N.  Y.  535,  541, 
98   N.   E.    18;    Cuppy  v.   Stollwerek, 

(1916)  216  N.  Y.  591,  594,  111  N.  E. 
249,  approving  as  to  this  but  revers- 
ing on  other  grounds  158  App.  Div. 
628,  143  N.  Y.  S.  967;  Bulkley  v. 
Kaolin  Products  Co.,  (Sup.  1919) 
187  App.  Div.  103,  175  N.  Y.  S.  219 

(agreement  to  superintend  the  con- 
struction of  a  manufacturing  plant 
"  at  a  retainer  of  $7,500  per  year  ")  ; 
Copp    V.    Colorado    Coal,    etc.,    Co., 

(City  Ct.  G.  T.  1897)  20  Misc.  702, 
46  N.  Y.  S.  542;  Granger  v.  Ameri- 
can Brewing  Co.,  (Sup.  App.  T. 
1899)  25  Misc.  701,  55  N.  Y.  S.  695, 
reversing  25  Misc.  302,  54  N.  Y.  S. 
590  (contract  to  employ  a  person  as 
superintendent     "at     a     salary     of 


$5,000  per  year,"  from  May  1,  1894)  ; 
Summers  v.  Phenix  Ins.  Co.,  (Sup. 
App.  T.  1906)  50  Misc.  181,  98  N.  Y. 
S.  226;  Stein  v.  Kooperstein,  (Supp. 
App.  T.  1907)  52  Misc.  481,  102  N.  Y. 
S.  578;  Sutherland  v.  Connecticut 
Mut.  L.  Ins.  Co.,  (Sup.  Tr.  T.  1914) 
87  Misc.  383,  391,  149  N.  Y.  S.  1008; 
Prankel  v.  Central  R.  Co.,  (Sup.  App. 
T.  1909)  114  N.  Y.  S.  137;  Feiber  v. 
Home  Silk  Mills,  (Sup.  App.  T.  1913) 

143  N.  Y.  S.  1014,  reversed  on  rear- 
gument  on  other  grounds  148  N.  Y.  S. 
259;  Gibney  v.  National  Jeweler's 
Board  of  Trade,  (Sup.  App.  T.  1913) 

144  N.  Y.  S.  321;  Leifer  v.  Schein- 
man,  (Supp.  App.  T.  1916)  159  N.  Y. 
S.  40;  Hirt  v.  Mayer,  (Sup.  App.  T. 
1917)  165  N.  Y.  S.  200;  Eeiss  v. 
Usona  Shirt  Co.,  (Sup.  1916)  174 
App.  Div.  181,  159  N.  Y.  S.  1031. 
See  also  Douglass  v.  Merchants'  Ins. 
Co.,  (1890)  118  N.  Y.  484,  29  State 
Rep.  944,  23  N.  E.  806. 

59.  Frank  v.  Manhattan  Maternity, 
etc.,  (Sup.  App.  T.  1907)  107  N.  Y. 
S.  404,  405. 
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at  any  time  by  either  party.  Bartlett,  J.,  speaking  for  the  court, 
adopted  the  language  used  by  Mr.  Ward  in  his  work  on  Master 
and  Servant,  section  136,  as  follows:  "  In  England  it  is  held  that 
a  general  hiring,  or  a  hiring  by  the  terms  of  which  no  time  is  fixed, 
is  a  hiring  by  the  year.  .  .  .  "With  us,  the  rule  is  inflexible  that 
a  general  or  indefinite  hiring  is  prima  facie  a  hiring  at  will;  and 
if  the  servant  seeks  to  make  it  out  a  yearly  hiring,  the  burden  is 
upon  him  to  establish  it  by  proof.  A  hiring  at  so  much  a  day, 
week,  month  or  year,  no  time  being  specified,  is  an  indefinite  hir- 
ing, and  no  presumption  attaches  that  it  was  for  a  day  even,  but 
only  at  the  rate  fixed  for  whatever  time  the  party  may  serve.  .  .  . 
A  contract  to  pay  one  $2500  a  year  for  services  is  not  a  contract 
for  a  year,  but  a  contract  to  pay  at  the  rate  of  $2500  a  year  for 
services  actually  rendered,  and  is  determinable  at  will  by  either 
party.  Thus  it  will  be  seen  that  the  fact  that  the  compensation 
is  measured  at  so  much  a  day,  month,  or  year  does  not  necessarily 
make  such  hiring  a  hiring  for  a  day,  month,  or  year,  but  that  in 
all  such  eases  the  contract  maj^  be  put  an  end  to  by  either  party 
at  any  time,  unless  the  time  is  fixed,  and  a  recovery  had  at  the 
rate  fixed  for  the  services  actually  rendered. ' '  *°  And  it  has  been 
held  that  a  contract  of  employment  by  which  the  defendant  agreed 
to  pay  the  plaintiff  at  a  certain  rate  for  the  first  six  months  ($780), 
' '  being  thirty  dollars  per  week,  payable  weekly, ' '  and  at  a  certain 
other  rate  ($910)  for  the  second  six  months,  "being  thirty-five 
dollars  per  week,  and  as  for  his  salary,  payable  weekly,"  was  an 
indefinite  hiring  and  not  for  the  period  of  a  year.*^  On  the  other 
hand,  if  the  contract  as  a  whole  shows  that  the  intention  of  the 
parties  is  to  contract  for  a  definite  period,  the  fact  that  the  com- 
pensation to  be  paid  is  at  a  certain  rate  per  annum  or  the  like,  this 
effect  should  be  given  to  the  contract  rather  than  a  eonstructioji 
rendering  it  terminable  at  will.*^    And  where  the  employer  agreed 

60.  Maj-tin  v.  New  York  L.  Ins.  Co.,  eases  might  seem,  upon  a  casual  read- 

(1895)    148  N.  Y.  117,  42  N.  E.  416,  ing,  to  justify  a  contrary  contention." 

2  N.  Y.  Annot.  Gas.  387,  affirming  73  61.    iStein    v.    Kooperstein,     (Sup. 

Hun  496,   56   State  Rep.   149,  26  N.  App.  T.   1907)    52  Misc.  481,  102  N. 

Y.  S.  283,  which  based  its  decision  on  Y.  S.  578. 

another  ground.     In  reference  to  the  62.    Cuppy    v.    StoUwerck,    (1916) 

case    of    Adams   v.    Fitzpatrick,    125  216  N.  Y.  591,  111  N.  E.  249,  revers- 

N.  Y.  124,  34  State  Rep.  859,  26  N.  E.  ing  158  App,  Div.  628,  143  N.  Y.  S. 

143,   the   court   says   that   this    case  967    (correspondence   considered   and 

"  does  not  decide  the  point  in  ques-  contract  f  ot  a  year  held  established 

tion,  although  certain  expressions  in  thereby)  ;    Greasing    v.    Musical    In- 

the  opinion  and  reference  to  English  strument    &    Sales    Co.,    (1918)    222 
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to  pay  a  certain  sum  "  for  one  year's  service,"  and  it  was  alFO 
provided  that  the  sum  should  be  paid  ' '  in  twelve  monthly  instal- 
ments," this  was  held  an  employment  for  the  term  of  one  year 
though  the  contract  did  not  expressly  so  state.*^  And  where  a  con- 
tract appointing  one  to  a  certain  position  provided  for  the  pay- 
ment of  a  certain  salary  "  for  the  first  year  "  and  an  increased 
salary  "  for  the  second  year  and  thereafter,"  this,  it  seems,  was 
considered  not  to  be  a  contract  for  an  indefinite  period,  but  a  con- 
tract which  would  continue  for  at  least  two  years."  Where  the 
employment  was  "  from  month  to  month  "  at  a  monthly  salary, 
it  has  been  held  that  it  is  a  contract  for  definite  monthly  periods, 
and  cannot  be  terminated  at  will  by  either  party  during  a  monthly 
period.*^  Where  an  instrument  is  designated  as  an  "  agreement  " 
and  under  it  an  employee  "  agrees  "  to  serve  for  a  certain  time, 
and  the  employer  agrees  to  pay  for  the  services  at  a  certain  rate, 
there  is  implied  a  promise  by  the  employer  to  retain  the  employee 
for  the  stated  time,  thereby  rendering  the  contract  one  for  a  defi- 


N.  Y.  215,  118  N.  E.  627,  reversing 
169  App.  Div.  38,  154  N.  Y.  S.  420; 
Marshall  v.  Sackett,  etc.,  Co.,  (Sup. 
1915)  166  App.  Div.  141,  151  N.  Y.  S. 
1045;  Cudney  v.  Phillips  Mfg.  Co., 
(Sup.  1917)  181  App.  Div.  257,  168 
N.  Y.  S.  268;  Hebberd  v.  American 
Sheet  Metal  Lath  Co.,  ( Sup.  App.  T. 
1915)  90  Misc.  350,  152  N.  Y.  S.  1083, 
on  prior  appeal,  150  N.  Y.  S.  72. 

63.  Hotchkiss  v.  Godkin,  (Sup. 
1901)  63  App.  Div.  468,  71  N.  Y.  S. 
629.  But  in  Leifer  v.  Scheinman, 
(Sup.  App.  T.  1916)  159  N.  Y.  S.  40, 
where  an  employer  agreed  to  employ 
a  person  "  at  a  yearly  salary "  of  a 
certain  amount,  payable  in  a  certain 
amount,  "  on  Friday  of  each  week," 
it  was  held  an  employment  at  will 
and  not  for  a  year.  On  a  second  ap- 
peal (162  N.  Y.  S.  1086)  this  con- 
clusion was  reannounced,  and  on  ap- 
peal to  the  Appellate  Division  (179 
App.  Div.  665)  was  approved  by  the 
court,  though  the  case  was  reversed 
on  the  ground  that  though  the  con- 
tract was  in  writing  oral  evidence 
was  admissible  to  show  that  it  was 
the    mutual     understanding    of    the 


parties  that  the  employment  was  for 
a  year. 

64.  Mason  v.  New  York  Produce 
Exeh.,  (Sup.  1908)  127  App.  Div. 
282,  111  N.  Y.  S.  163,  affirmed  196 
N.  Y.  548  mem.,  89  N.  E.  1104.  In 
Reiss  V.  Usona  Shirt  Co.,  (Sup.  1916) 
174  App.  Div.  181,  159  N.  Y.  S.  1031, 
however,  under  a  contract  appointing 
the  plaintiff  treasurer  of  a  corpora- 
tion which  provided  that  he  should 
receive  as  compensation  a  certain 
amount  a  week  "  for  the  first "  year, 
namely  from  a  certain  date  to  a  cer- 
tain date,  and  another  amount  a 
week  "  for  the  next "  year,  and  that 
thereafter  he  should  receive  a  certain 
salary  a  week,  the  view  was  taken 
that  prima  facie  the  term  of  employ- 
ment was  indefinite  and  not  for  a 
period  of  two  years,  and  was  there- 
fore terminable  by  the  employer  at 
virill,  though  extrinsic  evidence  was 
admissible  to  show  that  it  was  the 
mutual  understanding  of  the  parties 
that  the  contract  should  continue  for 
a  definite  term. 

65.  Bozzone  v.  Stafford,  (Sup.  App. 
T.  1914)  85  Misc.  53,  146  N.  Y.  S. 
1076. 
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nite  period.^  Though  the  contract  is  in  writing  it  seems  that  the 
parol  evidence  rule  does  not  preclude  a  party  from  showing  that 
it  was  the  mutual  understanding  of  the  parties  that  it  should  con- 
tinue for  a  fixed  period."  There  has  been  a  suggestion  that  a  con- 
tract for  an  indefinite  hiring  at  an  agreed  compensation  per  week 
is  only  terminable  by  the  employer  at  the  end  of  any  week.**  This, 
however,  cannot  on  principle  be  true ;  otherwise,  a  contract  for  a 
year,  at  a  salary  fixed  at  so  much  per  year,  would  likewise  be  ter- 
minable only  at  the  end  of  a  year,  whereas  as  stated  above  the  con- 
tract is  regarded  as  one  at  will.  And  it  is  held  that  a  hiring  at  a 
certain  rate  a  month  is  not  a  hiring  for  a  month  but  is  terminable 
at  will  at  any  time  during  a  month  and  not  only  at  the  close  of  a 
month.^^ 

§  880.  Provisions  for  Termination  of  Contract  Generally. —  In 
case  of  contracts  of  a  continuing  nature  the  terms  of  the  contract 
of  course  determine  its  duration,  and,  as  a  general  rule,  the  courts 
will  not  read  into  the  contract  by  implication  conditions  terminat- 
ing it  or  authorizing  its  termination  in  opposition  to  its  express 
terms.'"  Thus  where  the  defendant  agreed  to  allow  the  plaintiff 
to  dig  sand  on  the  land  of  the  defendant  at  places  to  be  designated 

ee.    Moran    v.    Standard    Oil    Co.,  1913)    140   N.   Y.   S.   394.      See   also 

(1914)    211    N.    Y.    187,    105   N.    E.  Gibney  v.  National  Jewelers  Board  of 

217,    reversing    153    App.    Div.    894  Trade,    (Sup.   App.  T.   1913)    144  N. 

mem.,  137  N.  Y.  S.  1130.     As  to  the  Y.  S.  321. 

implication  of  a  promise  by  one  party  70.  Hurd  v.  Gill,   (1871)   45  N.  Y. 

to  obviate  the   objection   of   a  want  341. 

of  mutuality,  see  supra,  section  314.  In   Hannay   v.   Zerban,    (Com.   PI. 

67.  Leifer  v.  Scheinman,  (Sup.  1890)  16  Daly  372,  11  N.  Y.  S.  577, 
1917)  179  App.  Div.  665,  167  N.  Y.  S.  33  State  Rep.  653,  reversing  28  State 
105,  reversing  162  N.  Y.  S.  1086.  See  Rep.  145,  8  N.  Y.  S.  97,  there  was 
also  Martin  v.  New  York  L.  Ins.  Co.,  involved  a  contract  for  employment 
(1895)  148  N.  Y.  117,  121,  42  N.  E.  drawn  up  in  sections  separately  num. 
416;  Watson  v.  Gugino,  (1912)  204  bered  which  stated  the  duration  of 
N.  Y.  535,  541,.  98  N.  E.  18;  De  the  contract  and  the  several  duties 
Carlton  v.  Glaser,  (Sup.  1916)  172  of  the  employees.  The  sixth  clause 
App.  Div.  132,  134,  158  N.  Y.  S.  271;  provided  that  "without  any  just 
Reiss  V.  Usona  Shirt  Co.,  (Supp.  cause  of  complaint"  the  contract 
1916)  174  App.  Div.  181,  183,  159  was  for  one  year.  The  tenth  clause 
N.  Y.  S.  1031.  was  as  follows:     "Monthly  notice  re- 

68.  Dunbar  v.  Cuban  Land,  etc.,  quired  of  either  party,"  without  stat- 
Co.,  (City  Ct.  G.  T.  1902)  37  Misc.  ing  the  purpose  of  the  notice.  It 
360,  361,  75  N.  Y.  S.  498.  was    held    that    this    could    not    be 

69.  Frankel  v.  Central  R.  Co.,  construed  as  authorizing  the  termina- 
(Sup.  App.  T.  1909)  114  N.  Y.  S.  tion  of  the  contract  on  a  month's 
137 ;  Alger  v.  New  York  Post  Gradu-       notice. 

ate   Medical    School,    (Sup.   App.   T. 
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by  him,  the  digging  to  commence  in  the  spring  on  the  opening  of 
navigation  and  to  end  at  its  close,  and  the  plaintifE  dug  sand  at  a 
place  designated  by  the  defendant  until  the  sand  was  exhausted  at 
that  place,  it  was  held  that  the  exhaustion  of  the  sand  at  the  place 
so  designated  did  not  put  an  end  to  the  contract,  the  season  of 
navigation  not  having  ended,  and  it  was  therefore  the  duty  of  the 
defendant  to  designate  another  place.^^  The  right  to  terminate  the 
contract  may  by  express  provision  be  conferred  on  a  party,  and 
where  a  custom  in  a  particular  trade  or  business  is  relied  on  as 
rendering  definite  the  term  of  an  employment,  a  custom  authoriz- 
ing the  termination  of  the  contract  on  a  certain  notice  is  equally 
effective.  Thus  where  it  is  claimed  that  a  contract  for  the  employ- 
ment of  the  plaintiff  as  an  actor  was  for  a  season,  which  according 
to  custom  in  the  theatrical  business  meant  a  period  of  forty  weeks, 
it  may  also  be  shown  by  the  defendant  that  according  to  the  custom 
of  such  business  contracts  of  this  kind  are  terminable  by  either 
after  a  certain  notice.'^  In  case  of  an  employment  contract  giving 
either  the  right  to  terminate  it  in  case  of  a  "  disagreement  " 
between  the  parties,  the  fact  of  a  bona  fide  disagreement  is  all 
that  is  necessary  to  entitle  either  party  to  put  an  end  to  the  con- 
tractJ'  An  agreement  giving  the  right  or  license  to  use  a  patented 
device  in  consideration  of  a  certain  periodical  royalty  is  analogous 
to  a  lease,  and  it  has  been  held  that  while  an  assignee  of  the 
licensee 's  right  to  use  the  machine  becomes  liable  to  the  licensor  to 
pay  the  agreed  royalty,''^  the  right  given  the  licensee  to  terminate 
the  agreement  will  also  pass  to  such  assignee.'"  A  contract  for 
refrigeration  was  by  its  terms  to  continue  for  a  certain  time,  with 
the  privilege  to  the  party  to  whom  the  refrigeration  was  to  be  fur- 
nished to  renew  for  another  like  period,  and  contained  a  further 
provision  that  it  was  to  continue  in  force  after  the  expiration  of 
the  time  above  mentioned  until  either  party  has  given  a  thirty  day 
notice  of  a  desire  to  terminate  the  same.  It  was  held  that  this 
provision  for  termination  did  not  apply  to  the  original  or  the 


71.  Hurd  V.  Gill,    (1871)   45  N.  Y.  N.  Y.  S.  908,  affirming  18  Misc.  742, 
341.  75  State  Rep.  1472,  41  N.  Y.  S.  1107, 

72.  Hart     v.     Thompson,      (Sup.  73.   Gates  v.   Davenport,    (Sup.   G. 
1896)     10    App.    Div.    183,    75    State  T.   1859)    29  Barb.  160. 

Rep.   1279,   41   N.  Y.   S.  909,  on  sec-  74..    Wilde    v.    Smith,     (Com.    PI, 

ond  appeal  39  App.  Div.  668,  57  N.  Y.  1879)    8  Daly  196. 

S.    .334.      See    also    Briscoe    v.    Litt,  75.     Wilde    v.    Smith,     (Com.    PI. 

(Sup.  App.  T.   1896)    19  Misc.  5,  42  1879)  8  Daly  196. 
21 
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renewal  term  but  only  to  the  time  after  their  expiration.™  A  pro- 
vision in  the  by-laws  of  a  corporation  authorizing  the  removal  of 
its  officers  does  not  authorize  the  termination  of  an  independent 
contract  of  employment  entered  into  with  an  officer."'  The  right 
given  a  party  to  terminate  the  contract  bn  the  failure  of  the  other 
party  to  comply  with  its  terms  is  cumiilative  and  does  not  deprive 
him  of  the  right  to  sue  for  damages  for  the  failure  of  the  other 
party  to  perform.^* 

§  881.  Conditions  Attached  to  Rig'ht  to  Terminate  Gen- 
erally.—  The  right  or  option  given  a  party  to  terininate  the  con- 
tract can,  as  a  general  rule, '  be  exercised  only  on  the  conditions 
attached.''  And  where  it  is  expressly  provided  that  if  a  contract 
of  employment  is  terminated  under  an  option  given  the  employer 
he  shall  pay  to  the  other  party  a  certain  sum,  the  liability  to  pay 
.such  sum  on  the  exercise  of  the  optioii  is  absolute,  and  is  recover- 
able under  the  terms  of  the  contract  and  not  as  damages  as  for  a 
breach  of  the  contract.*"  A  provision  giving  an  employer  the  right 
to  terminate  the  contract  in  case  of  the  "  incompetency  "  of  the 


76.  .Tacob  Dold  Packing  Co.  v. 
Kings  County  Refrigerating  Co., 
(Sup.   1917)    176  App.  Div.  407,  162 

N.  Y.  S.  1035. 

77.  Cuppy  V.  Stollwerck,  (1916) 
216  N.  Y.  591,  111  N.  E.  249,  revers- 
ing 158  App.  Div.  628,  143  N.  Y.  S. 
967. 

78.  Bernard  v.  Golden  Gate  Mfg. 
Co.,  (Sup.  1919)  187  App.  Div.  542, 
175  N.  Y.  S.  741. 

79.  Fox  V.  International  Hotel  Co., 
(Sup.    1899)    41    App.   Div.    140,    58 

N.  Y.  S.  441;  Griffin  v.  Brooklyn 
Ball  Club,  (Sup.  1902)  68  App.  Div. 
566,  73  N.  Y.  S.  864,  affiried  174 
N.  Y.  535  mem.,  66  N.  E.  1109; 
Johnson  v.  Tyng.  (Sup.  G.  T.  1890) 
58  Hun  501,  35  State  Rep.  570,  12 
N.  Y.  S.  630;  Hecht  v.  Brandus, 
(Com.  PI.  G.  T.  1893)  4  Misc.  58,  53 
State  Rep.  191,  23  N.  Y.  S.  865,  1004, 
affirming  2  Misc.  471,  51  State  Rep. 
137,  21  N.  Y.  S.  1034;  Brandt  v. 
Godwin,  (City  Ct.  Sp.  T.  1889)  24 
State  Rep.  305,  3  N.  Y.  S.  807, 
affirmed  15  Daly  456,  29  State  Rep. 


143,  8  N.  Y.  S.  339;  Hall  v.  Bennett, 
(Super.  Ct.  1882)   48  Super.  Ct.  302: 

80.  Heeht  v,  Brandus,  ( Com.  PI. 
G.  T.  1893)  4  Misc.  58,  53  State  Rep. 
191,  23  N.  Y.  S.  865,  1004,  affirm- 
ing 2  Misc.  471,  51  State  Rep.  137, 
21  N.  Y.  S.  1034.  See  also  Fox  v. 
International  Hotel  Co.,  (Sup.  1899) 
41  App.  Div.  140,  58  N.  Y.  S.  441. 

To  render  a  party  liable  for  the 
stipulated  payment  in  case  of  the  ex- 
ercise of  his  right  to  terminate  the 
contract,  this  right  must  in  f a.ct.  be  ex- 
ercised. Where  the  right  is  also  given 
to  suspend  the  work  under  the  con- 
tract, the  exercise  of  this  right,  thotigh 
for  an  unreasonable  time,  is  not  the 
equivalent  of  the  exercise  of  the  right 
of  termination,  and  while  it  may  ren- 
der the  party  liable  for  damages  for 
a  breach  of  the  contract,  does  not 
render  him  liable  for  the  amount  to 
be  paid  in  case  the  contract  is  ter- 
minated. Curnan  v.  Delaware,  etc., 
R.  Co.,  (1893)  138  N.  Y.  480,  53 
State  Rep.  25,  34  N.  E.  201,  modify- 
ing as  to  this  44  State  Rep.  923,  17 
N.  Y.  S.  714. 
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employee  does  not,  it  seems,  authorize  a  tei'mination  merely  because 
of  the  temporary  disability  of  the  employee  to  render  the  required 
services  due  to  sickness  or  the  like.*^  The  right  to  terminate  the 
contract  must  be  exercised  within  the  time  expressly  limited  for 
so  doing,*^  and  where  an  option  is  given  to  terminate  the  contract 
at  a  certain  stated  time  the  termination  must  be  at  the  time  stated ; 
it  cannot  be  terminated  under  such  an  option  at  either  an  earlier 
or  a  later  date.*^  "Where  the  contract  authorizes  its  termination 
after  a  specified  notice,  the  required  notice  must  be  given  in  order 
to  terminate  it.**  Where  the  contract  authorizes  its  termination 
by  one  party  for  the  default  of  .the  other  after  a  certain  notice,  it 
cannot  be  terminated  for  such  default  prior  to  the  expiration  of 
the  specified  notice,  and  until  such  expiration  it  is  the  duty  of  the 
party  so  attempting  to  terminate  to  continue  performance.*"  A  pro- 
vision authorizing  an  employer  to  terminate  the  contract  in  case 
of  the  "  incompetency  "  of  the  employee  to  render  the  services 
stipulated  for  does  not  authorize  the  employer  to  terminate  the 
contract  merely  because  of  dissatisfaction.**  Thus  where  a  con- 
tract for  the  employment  of  a  singer  authorizes  the  employer  to 
terminate  the  contract  in  case  of  the  "  incompetency  "  of  the 
employee  and  provides  that  the  employer's  musical  director  shall 
be  the  sole  judge  of  the  fact  and  extent  of  incompetency,  it  was 
held  that  a  notice  of  the  employer's  termination  of  the  contract 

81.  Brandt  v.  Godwin,  (City  Ct.  83.  Schweinburg  v.  Altman,  (Sup. 
Tr.  T.  1889)  24  State  Rep.  305,  3  N.  1911)  145  App.  Div.  377,  130  N.  Y. 
Y.  S.  807,  affirmed  15  Daly  456,  29  S.  37.  See  also  Gibb  v.  McCoy,  (Sup. 
State  Rep.  143,  8  N.  Y.  S.  339.  6.  T.  1892)  47  State  Rep.  75,  65  Hun 

82.  Ferree  v.  Moquin-Oflferman-Hes-  619,  19  N.  Y.  S.  755. 

senbuttel  Coal  Co.,  (Sup.  App.  T.  84.  Griffin  v.  Brooklyn  Ball  Club, 
1899)  29  Misc.  624,  61  K  Y.  S.  120,  (Sup.  1902)  68  App.  Div.  566,  73 
affirming  27  Misc.  837  mem.,  58  N.  Y.  N.  Y.  S.  864,  affirmed  174  N.  Y.  535 
S.  1140  (holding  that  an  option  to  mem.,  66  N.  E.  1109;  Howe  v.  Rob- 
terminate  an  advertising  contract  inson,  (Com.  PI.  G.  T.  1895)  13  Misc. 
"in  three  months"  does  not  author-  256,  68  State  Rep.  87,  34  N.  Y.  S. 
ize  its  termination  after  three  months  85 ;  Railway  Advertising  Co.  v.  Pos- 
have  expired);  Railway  Advertising  ner,  (Sup.  App.  T.  1901)  35  Misc. 
Co.  V.  Posner,  (Sup.  App.  T.  1901)  285,  71  N.  Y.  S.  742. 
35  Misc.  285,  71  N.  Y.  S.  742  (hold-  85.  Johnson  v.  Tyng,  (Sup.  G.  T. 
ing  that  under  a  provision  in  an  ad-  1890)  58  Hun  501,  35  State  Rep. 
vertisement  contract  for  a  period  570,  12  N.  Y.  S.  630. 
commencing  Dec.  1,  1899,  authorizing  ge.  Brandt  v.  Godwin,  (City  Ct. 
its  termination  at  the  end  of  three  Sp.  T.  1889)  24  State  Rep.  305,  3  N. 
months  by  giving  thirty  days'  notice,  y.  S.  807,  affirmed  15  Daly  456,  29 
that  the  last  day  for  giving  the  no-  State  Rep.  143,  8  N.  Y.  S.  339. 
tice  was  Jan.  30,  1900). 
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because  the  employee's  services  were  not  "  satisfactory  "  to  the 
employer's  musical  director  was  not  sufficient  to  put  an  end  to  the 
contract."  Notice  to  terminate  a  contract  of  employment  as  author- 
ized by  its  terms  is  not  rendered  ineffectual  for  such  purpose  by 
the  subsequent  offer  of  the  employer  to  retain  the  employee  in  his 
service  on  terms  thereafter  to  be  agreed  on.'* 

§  882.  Service  and  Form  of  Notice  to  Terminate. —  Where 

the  contract  does  not  state  the  manner  in  which  the  notice  to  termi- 
nate it  is  to  be  given,  the  notice  must  be  personal  or  actually 
brought  to  the  knowledge  of  the  other  party.*'  And  where  the 
contract  in  question  involved  the ,  employment  of  an  actress,  the 
posting  of  a  notice  in  the  green-room  of  the  theater  has  been  held 
insufficient  where  it  was  not  brought  to  her  knowledge.'"  On  the 
other  hand,  the  required  notice  need  not  be  served  personally,  if 
in  fact  it  is  brought  to  the  knowledge  of  the  party  to  be  notified. 
For  instance,  a  notice  sent  by  mail  may  be  sufficient,  and  as  in 
other  eases  of  letters  duly  mailed  it  will  be  presumed,  prima  facie, 
that  the  notice  was  received  by  the  addressee.'^  And  it  has  been 
held  that  it  will  be  presumed  that  a  written  notice  left  at  the  resi- 
dence of  the  party  to  be  notified,  with  a  member  of  the  household 
of  mature  age,  is  brought  to  the  knowledge  of  such  party.'^  Though 
the  contract  requires  a  written  notice  the  necessity  for  such  a  notice 

87.  Brandt  v.  Godwin,  (City  Ct.  member  of  the  ballet  to  be  daily 
Sp.  T.  1889)  24  State  Rep.  305,  3  scanning  the  walls  of  the  green-room 
N.  Y.  S.  807,  affirmed  15  Daly  456,  29  for  notices  of  their  discharge,  when 
State  Rep.  143,  8  N.  Y.  S.  339.  the  more  agreeable  and  easy  method 

88.  Watters  v.  Plumbers'  Trade  of  personal  communication  was  at  all 
Journal  Pub.  Co.,  (Sup.  App.  T.  times  present.  The  plaintiff  was  a, 
1914)  86  Misc.  38,  148  N.  Y.  S.  52.  member  of  the  defendants'  company, 

89.  De  Gellert  v.  Poole,  (City  Ct.  under  their  constant  command  and 
G.  T.  1888)  18  State  Rep.  1008,  2  N.  direction,  and  personal  notice  was  so 
Y.   S.  651.  easy  of   communication  that  we  are 

90.  De  Gellert  v.  Poole,  (City  Ct.  satisfied  that  both  parties  contem- 
G.  T.  1888)  18  State  Rep.  1008,  2  N.  plated  it.  Under  our  construction  of 
Y.  S.  651,  the  court  in  this  case  says:  the  contract,  the  notice,  not  having 
"  Notifying  a  lady  of  confessed  talent  been  brought  home  to  the  plaintiff, 
that  she  is  discharged,  by  posting  the  was  insufficient  to  effect  her  discharge 
fact  in  the  green-room,  would  hardly  from  employment  under  the  con- 
be  an  agreeable  form  of  notification  tract." 

to  an  artist  of  ordinary  feelings,  nor  91.  McCoy  v.  New  York,    (Sup.  G. 

do  we  believe  that  the  plaintiff  ever  T.  1887)    46  Hun  268,  269,  11  State 

contemplated   that    such    a    form    of  Rep.  504. 

notice  should  be  given  to  her  under  92.  New  York  v.  Moore,    (Sup.  G. 

the  contract.     It  would  be  unreason-  T.  1889)    52  Hun  139,  23  State  R«p. 

able    to    expect    every    chorister    or  385,  4  N.  Y.  S.  855. 
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may  be  waived  by  the  party  to  be  notified,'^  and  his  acceptance  of 
and  acquiescence  in  a  vei-bal  notice  will  constitute  such  a  waiver.'* 
"Where  a  contract  of  employment  was  terminable  by  the  employer 
on  two  weeks'  notice,  a  notice  given  on  Monday  that  the  contract 
would  terminate  on  Saturday  of  the  following  week  was  held  a 
substantial  compliance  with  the  requirement  as  to  notice  and  suffi- 
cient to  terminate  the  contract  where  at  the  time  no  objection  was 
made  by  the  employee  as  to  the  length  of  the  notice.^^  Where  the 
right  to  terminate  a  contract  for  the  use  of  a  patented  machine  in 
consideration  of  a  periodical  royalty  is  given  the  licensee  on  a  cer- 
tain notice  of  his  "  intention  and  wish  to  terminate  "  the  same, 
a  notice  stating  that  the  writer  desires  to  give  ' '  the  notice  required 
by  the  contract, "  as  it  is  his  ' '  present  intention  to  discontinue  the 
use  of  the  machine  ' '  after  a  certain  date,  has  been  held  a  sufficient 
compliance  with  the  requirement.'^ 

§  883.  Provision  for  Termination  in  Case  of  Dissatisfac- 
tion of  Party  or  the  Like  Generally. —  Frequently  contracts  of 
employment  and  the  like  expressly  authorize  the  employer  to  ter- 
minate the  contract  in  ease  of  his  dissatisfaction  with  the  services 
rendered,  and  this  effect  is  given  to  a  stipulation  by  the  employee 
to  perform  his  services  to  the  satisfaction  of  the  employer."    Such 

93.  Mason  v.  United  Press,  (Sup,  Sons  Co.,  (Sup.  App.  T.  1915)  89 
1904)  94  App.  Div.  617,  88  N.  Y.  S.  Misc.  418;  151  N.  Y.  S.  872;  Dia- 
99.  See  also  Mendelson  v.  Bronner,  mond  v.  Mendelsohn,  (Sup.  App.  T. 
(Sup.  1908)  124  App.  Div.  396,  108  1912)  132  N.  Y.  S.  770;  Seitless  v. 
N.  Y.  S.  807.  Goldstein,    (Sup.  App.  T.   1917)    164 

94.  Mason  v.  United   Press,    (Sup.  N.  Y.  S.  682. 

1904)    94  App.  Div.  617,'  88  N.  Y.  S.  In  Beiner  v.  Goetz,    (Sup.  App.  T. 

99.  1913)   81  Misc.  244,  142  N.  Y.  S.  530, 

95.  Leslie  v.  Robie,  (Sup.  App.  T.  hovpever,  it  is  said  to  be  very  doubt- 
1903)  84  N.  Y.  S.  289.  ful  whether  a  recital  in  the  contract 

96.  Wilde  v.  Smith,  (Com.  PI.  that  the  employer  represents  that  he 
1879)    8  Daly  196.  is  competent  to  render  the  required 

97.  Crawford  v.  Mail,  etc.,  Pub.  services  to  the  satisfaction  of  the 
Co.,  (1900)  163  N.  Y.  404,  57  N.  E.  employer,  and  a  further  stipulation 
616;  Ginsberg  v.  Friedman,  (Sup.  on  the  employee's  part  that  he  "  will 
1911)  146  App.  Div.  779,  131  N.  Y.  render  the  services  in  a  satisfactory 
S.  517,  reversing  125  N.'y.  S.  473;  manner,"  were  sufficient  to  confer  on 
Diamond  v.  Mendelsohn,  (Sup.  1913)  the  employer  the  right  to  terminate 
156  App  Div.  636  141  N.  Y.  S.  775,  the  contract  because  of  dissatisfac- 
reversing  on  other' grounds  132  N.  y!  tion  with  the  services  rendered.  And 
S.  770;  Beck  v.  Only  Skirt  Co.,  (Sup.  it  is  expressly  held  in  Heller  v.  Bo- 
1917)  176  App.  Div.  867,  163  N.  Y.  S.  denslek,  (Sup.  App.  T.  1913)  81  Misc. 
786;  Spring  v.  Ansonia  Clock  Co.,  222,  142  N.  Y.  S.  496,  that  a  recital 
(Sup.    G.    T.     1881)     24    Hun    175;  in  a  contract  that  the  employee  "  is 

Daversa    v.    William    H.    Davidow's       desirous    of    obtaining    and    filling" 
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a  provision,  as  a  general  rule,  authorizes  the  termination  of  the 
contract  if  there  is  in  fact  a  bona  fide  dissatisfaction,  irrespective 
of  whether  there  were  reasonable  grounds  for  such  dissatisfaction 
or  not,'^  especially  where  the  question  whether  the  employer  is 
satisfied  involves  taste,  fancy,  interest,  personal  satisfaction  or 
judgment.^'  And  it  is  error  in  such  a  case  to  submit  to  the  jury 
the  question  whether  the  employer  ought  to  have  been  satisfied, 
if  in  fact  he  was  dissatisfied.^  The  employer  may  overlook  unsatis- 
factory service  on  the  part  of  the  employee  without  thereby  being 
precluded  from  afterward  asserting  that  his  services  as  a  whole 
are  in  fact  dissatisfactory.^    It  has  also  been  held,  in  ease  of  a  con- 


the  position  in  view  "  to  the  satis- 
faction "  of  the  employer,  should  not 
be  construed  as  giving  the  employer 
the  right  to  terminate  the  contract 
if  dissatisfied  with  the  services  ren- 
dered. 

As  regards  the  performance  of  con- 
tracts to  the  satisfaction  of  a  party 
or  a  third  person,  see  infra,  sections 
924  et  seq.  and  932  et  seq. 

98.  Crawford  v.  Mail,  etc.,  Pub. 
Co.,  (1900)  163  N".  Y.  404,  57  N.  E. 
616,  reargument  denied  164  N".  Y. 
568,  58  N.  E.  1086,  reversing  22  App. 
Div.  54,  81  N".  Y.  S.  747,  47  N.  Y.  S. 
747,  which  followed  decision  in  prior 
appeal  9  App.  Div.  481,  75  State  Rep. 
740,  41  N.  Y.  S.  325;  Ginsberg  v. 
Friedman,  (Sup.  1911)  146  App.  Div. 
779,  131  N.  Y.  S.  517,  reversing  125 
N.  Y.  S.  473;  Diamond  v.  Mendel- 
sohn, (Sup.  1913)  156  App.  Div.  636, 
642,  141  N.  Y.  S.  775,  reversing  on 
other  grounds  132  N.  Y.  S.  770; 
Waldt  V.  Goodwin  Mfg.  Co.,  (Sup. 
1914)  165  App.  Div.  244,  150  N.  Y. 
S.  831;  Beck  v.  Only  Skirt  Co.,  (Sup. 
1917)  176  App.  Div.  867,  163  N.  Y. 
S.  786;  Tyler  v.  Ames,  (Sup.  G.  T. 
1872)  6  Lans.  280;  Spring  v.  An- 
sonia  Clock  Co.,  (Sup.  G.  T.  1881) 
24  Hun  175;  Glyn  v.  Miner,  (Com. 
PI.  G.  T.  1894)  6  Misc.  637,  56  State 
Rep.  341,  27  N.  Y.  S.  341;  Parker  v. 
Hyde,  etc..  Amusement  Co.,  (Sup. 
App.  T.  1907)  53  Misc.  549,  103  N.  Y. 
S.  731 ;  Daversa  v.  William  H.  Davi- 
dow's  Sons  Co.,   (Sup.  App.  T.  1915) 


89  Misc.  418,  151  N.  Y.  S.  872; 
Zahler  v.  Mann,  (Sup.  App.  T.  1916) 
97  Misc.  19,  160  N.  Y.  S.  1085;  Dia- 
mond V.  Mendelsohn,  (Sup.  App.  T. 
1912)  132  N.  Y.  S.  770;  Seitless  v. 
Goldstein,  (Sup.  App.  T.  1917)  164 
N.  Y.  S.  682;  Studner  v.  H.  &  N.  Car- 
buretor Co.,  (Sup.  App.  T.  1918)  169 
N.  Y.  S.  1001,  reversed  on  other 
grounds  185  App.  Div.  131,  172  N.  Y. 
S.  836;  Rosen  v.  Druss,  (Sup.  App. 
T.  1919)  178  N.  Y.  S.  259;  Johnson 
V.  Bindseil,  (Com.  PI.  G.  T.  1890) 
16  Daly  232,  31  State  Rep.  280,  10 
N.  Y.  S.  321,  denying  reargument  15 
Daly  492,  28  State  Rep.  881,  8  N.  Y. 
S.  485.  See  also  Zeiss  v.  Ainerican 
Wringer  Co.,  (Sup.  1901)  62  App. 
Div.  463,  70  N.  Y.  S.  1110;  Daveny 
v.  Shattuck,'  (Com.  PI.  1880)  9  Daly 
66. 

99.  Crawford  v.  Mail,  etc..  Pub. 
Co.,  (1900)  163  N.  Y.  404,  57  N.  E. 
616,  reargument  denied  164  N.  Y. 
568,  58  N.  E.  1086,  reversing  22  App. 
Div.  54,  81  State  Rep.  747,  47  N.  Y. 
S.  747,  which  followed  decision  in 
prior  appeal  9  App.  Div.  481,  75  State 
Rep.  740,  41  N.  Y.  S.  325;  Beck  v. 
Only  Skirt  Co.,  (Sup.  1917)  176  App. 
Div.  867,  163  N.  Y.  S.  786.  See  also 
Mackay  v.  Hammerstein's  Produc- 
tions, (Sup.  App.  T.  1917)  164  N.  Y. 
S.  164. 

1.  Ginsberg  v.  Friedman,  (Sup. 
1911)  146  App.  Div.  779,  131  N.  Y. 
S.  517,  reversing  125  N.  Y.  S.  473. 

2.  Ginsberg     v.     Friedman,     (Sup 
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tract  by  a  manufacturer  for  the  employment  of  a  silk  finisher, 
under  which  the  employee  agreed  that  his  work  should  be  ' '  satis- 
factory to  the  trade  and  customers,"  and  which  expressly  gave 
the  employer  the  right  to  terminate  the  contract  if  the  employee's 
work  was  not  done  satisfactorily  to  the  trade  and  customers,  that 
the  employer  could  terminate  the  contract  if  in  fact  the  customers 
were  not  satisfied  with  the  employee's  work,  without  regard  to 
whether  they  had  good  reason  to  be  satisfied  or  not.'  If  the  abso- 
lute right  of  discharge  is  given  the  employer  in  case  the  services 
are  unsatisfactory,  the  right  may  be  exercised  at  any  time  without 
previous  notice.*  A  provision  authorizing  the  discharge  of  an 
operatic  singer  in  case  he  proves  incompetent  and  declaring  that 
the  musical  director  of  the  opera  shall  be  the  sole  judge  of  the  fact 
and  extent  of  the  incompetency  does  not  authorize  the  arbitrary 
discharge  of  the  employee  for  reasons  other  than  that  of  incom- 
petency.^ Also,  in  the  case  of  a  contract  for  the  sale  of  a  large 
quantity  of  paving  block  to  be  delivered  as  required  by  the  buyer, 
a  provision  for  its  termination  on  a  default  by  the  seller  in  making 
deliveries  or  "  if  in  the  judgment  "  of  the  buyer's  engineer  "  the 
seller  is  manifestly  unable  to  furnish  the  block,"  does  not,  where 
there  has  been  no  default  in  making  deliveries,  authorize  an  arbi- 
trary termination  under  a  claim  of  the  inability  of  the  seller  to 
deliver.^  On  the  other  hand,  where  a  contract  of  employment  by 
railway  contractors  provided  that  the  contract  could  be  terminated 
by  the  employers  at  any  time  for  incompetence  or  whenever  the 
employee's  dismissal  shall  be  for  the  best  interests  of  the  employers 

1911)    146  App.  Div.  779,  131  N.  Y.  108   N.   Y.   S.   683.     See  also  Parker 

S.   517,   reversing   125  N.  Y.  S'.   473,  v.  Hyde,  etc.,  Amusement  Co.,    (Sup. 

holding  that  in  a  case  of  this  char-  App.  T.  1907 )  53  Misc.  549,  103  N.  Y. 

acter  it  was  error  to  refuse  to  charge  S.  731. 

as  follows :   "  The  master  may  over-  5.  Walton  v.  Godwin,    ( Sup.  G.  T. 

look  breaches  of  duty  in  the  servant,  1890)   58  Hun  87,  33  State  Rep.  886, 

hoping  for  reformation,  but  if  he  is  11   N.  Y.  S.  391,  reargiiment  denied 

disappointed    and    the    servant    con-  35  State  Rep.  991,  58  Hun  610  mem., 

tinues   his   course   of   unfaithfulness,  12  N.  Y.  S.  436.     See  also  Brand  v. 

the   master  may  act  in  view  of  the  Godwin,  (Com.  PI.  1890)  15  Daly  456, 

entire  course  of  conduct  of  the  ser-  29   State  Rep.   143,   8  N.   Y.   S.   339, 

vant  in  determining  whether  the  con-  affirming  24  State  Rep.  305,  3  N.  Y. 

tract  of   employment   should  be  ter-  807. 

minated."  6.  Connecticut  Valley  Granite,  etc., 

3.  Messmer  v.  Henry  W.  Boettger  Co.  v.  New  York,  etc..  Bridge,  (Sup. 
Silk  Finishing  Co.,  (Sup.  1914)  160  1898)  32  App.  Div.  83,  52  N.  Y.  S. 
App.  Div.  519,  145  N.  Y.  S.  560.  667,  appeal  dismissed  159  N.  Y.  543 

4.  Saxe  v.  Shubert  Theatrical  Co.,  mem.,  53  N.  E.  1124. 
(Sup.    App.   T.    1908)    57   Misc.   620. 
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or  the  railway  company,  and  that  the  decision  of  the  employers  as 
to  the  occasion  for  the  dismissal  of  the  employee  shall  be  final,  it 
was  held  that  the  employers  could  arbitrarily  terminate  the  con- 
tract at  any  timeJ  Under  a  contract  of  employment  providing  for 
the  payment  of  a  certain  salary  "  for  the  first  year,"  and  an 
increased  salary  "  for  the  second  year  and  thereafter  "  if  the 
services  rendered  during  the  first  year  were  satisfactory,  it  has 
been  held  that  this  does  not  confer  on  the  employer  the  right  to 
terminate  the  contract  after  the  expiration  of  the  first  year  if  the 
services  rendered  are  unsatisfactory  to  him,  as  the  provision  as  to 
the  services  being  satisfactory  does  not  refer  to  the  term  of  employ- 
ment but  merely  to  an  increase  in  salary.* 

§  884.  Feigned   Dissatisfaction   InsuflBcient. —  The   broad 

view  has  been  taken  in  some  cases,  it  seems,  that  under  a  provision 
authorizing  the  employer  to  terminate  the  contract  if  the  services 
rendered  are  unsatisfactory  to  him,  he  is  the  sole  arbiter  as  to 
whether  the  services  are  satisfactory  or  not,  and  inferentially  that 
the  employee  is  remediless  even  though  the  expressed  dissatisfac- 
tion was  assumed  or  feigned  and  not  real.'  And  it  has  been 
expressly  held  that  the  question  of  good  faith  is  not  material  where 
the  services  are  of  a  class  involving  taste,  fancy,  interest,  personal 
satisfaction  or  judgment.^"  According  to  the  better  view,  however, 
such  a  provision  does  not  authorize  an  arbitrary  discharge  of  the 
employee  if  there  was  no  dissatisfaction  with  his  services;  there 
must,  as  a  general  rule,  be  in  such  a  case  a  bona  fide  dissatisfaction 
on  the  part  of  the  employer."    And  a  fortiori  this  is  true  where 

7.  Dineen  V.  May,  (Sup.1912)  149  11,  Summers  v.  Colver,  (Sup.  1899) 
App.  Div.  469,  134  N.  Y.  S.  7,  3  Civ.  38  App.  Div.  553,  56  N.  Y.  S.  624; 
Pro.  N.  S.  296.  Diamond  v.  Mendelsohn,   (Sup.  1913) 

8.  Mason  v.  New  York  Produce  156  App.  Div.  636,  141  N.  Y.  S.  775, 
Exch.,  (Sup.  1908)  127  App.  Div.  reversing  132  N.  Y.  S.  770;  Beck  v. 
282,  111  N.  Y.  S.  163,  affirmed  196  Only  Skirt  Co.,  (Sup.  1917)  176  App. 
N.  Y.  548  mem.,  89  N.  E.  1104.  Div.  867,  163  N.  Y.  S.  786;  Studner 

9.  Spring    v.    Ansonia    Clock    Co.,  v.    H.    &    N.    Carburetor    Co.,    (Sup. 

(Sup.  G.  T.  1881)   24  Hun  175.     See  1918)    185  App.  Div.  131,  172  N.  Y. 

also    Smith    v.    Buffalo    St.    R.    Co.,  S.  836,  reversing  169  N.  Y.  S.  1001, 

(Sup.  G.  T.  1885)   35  Hun  204,  207.  and  affirmed  230  N.  Y.  534,  130  N.  E. 

See   also    Maekay   v.    Hammerstein's  883 ;  Haehnel  v.  Trostler,  ( Sup.  App. 

Productions,  (Sup.  App.  T.  1917)  164  T.  1907)   54  Misc.  262,  104  N.  Y.  S. 

N.  Y.  S.   164;   Tyler  v.  Ames,    (Sup.  533;  Beiner  v.  Goetz,   (Sup.  App.  T. 

G.  T.  1872)   6  Lans.  280.  1913)  81  Mise.  244,  142  N.  Y.  S.  530; 

10.  Saxe  V.  Shiibert  Theatrical  Co.,  Zahler  v.  Mann,  (Sup.  App.  T.  1916) 
(Sup.  App.  T.  1908)  57  Misc.  620,  97  Mis*.  19,  160  N.  Y.  S.  1085;  Rosen 
108  N.  Y.  S.  683  (contract  for  em-  v.  Druss,  (Sup.  App.  T.  1919)  178 
ployment  of  actress).  N.  Y.  S.  259;  Hydeeker  v.  Williams, 
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the  provision  authorizes  the  discharge  of  the  employee  if  the  em- 
ployer feels  satisfied  ' '  in  good  faith  ' '  that  the  employee  is  incom- 
petent or  the  like ;  in  such  a  ease  the  employer,  having  contracted 
to  act  in  good  faith,  will  be  held  to  his  agreement.i^  But  it  would 
seem  that  the  insertion  of  such  a  phrase  does  not  affect  the  em- 
ployer's right  to  terminate  the  contract,  as  the  element  of  good 
faith  will  be  implied.^^ 

The  question  whether  the  expressed  dissatisfaction  was  real  or 
feigned  is  ordinarily  one  for  the  determination  of  the  jury  where 
there  is  evidence  legitimately  tending  to  show  that  the  dissatisfac- 
tion expressed  was  feigned  and  not  real."    And  where  the  employer 


(Com.  PI.  G.  T.  1892)  45  State  Rep. 
637,  18  N.  Y.  S.  586  (where  the  jury 
found  that  in  fact  the  employer  was 
satisfied  with  the  employee's  services 
and  terminated  the  contract  merely 
because  business  was  dull).  See  also 
Ginsberg  \.  Friedman,  (Sup.  1911) 
146  App.  Div.  779,  131  N.  Y.  S.  517; 
Walton  V.  Godwin,  (Sup.  G.  T.  1890) 
58  Hun  87,  33  State  Rep.  886,  11  N. 
Y.  S.  391,  reargument  denied  58  Hun 
610  mem.,  35  State  Rep.  991,  12  N. 
Y.  S.  436. 

It  is  somewhat  difficult  to  say  what 
is  the  conclusion  reached  in  the  case 
of  Crawford  v.  Mail,  etc.,  Pub.  Co., 
(1900)  163  N.  Y.  404,  57  N.  E.  616, 
reargument  denied  164  N.  Y.  568,  58 
N.  E.  1086,  reversing  22  App.  Div. 
54,  47  N.  Y.  S.  747,  which  followed 
decision  on  prior  appeal  9  App.  Div. 
481,  75  State  Rep.  740,  41  N.  Y.  S. 
325.  In  parts  of  the  opinion  by  the 
majority  of  the  court  there  is  un- 
doubtedly suggestion  that  the  em- 
ployer could  terminate  the  contract 
though  the  expression  of  his  dissatis- 
faction was  not  in  good  faith.  It 
seems,  however,  that  the  decision  does 
not  go  beyond  holding  that  if  he 
was  in  fact  dissatisfied,  it  was  im- 
material whether  he  had  good  reason 
to  be  dissatisfied  or  not,  the  court 
assuming  that  he  was  in  fact  dissat- 
isfied and  that  there  was  no  proof 
that  the  dissatisfaction  was  feigned, 
and  this  is  borne  out  to  some  extent 


by  the  direction  for  a  new  trial. 
Vann,  J.,  however,  in  his  dissenting 
opinion,  upholding  the  view  of  the 
trial  court,  places  his  dissent  on  the 
ground  that  a  feigned  dissatisfaction 
would  not  authorize  the  termination 
of  the  contract,  and  that  under  the 
circumstances  the  question  whether 
there  was  a  bona  fide  dissatisfaction 
was  one  of  fact  which  should  not  be 
decided  against  the  verdict  of  the 
jury  and  the  conclusion  of  the  Appel- 
late Division. 

The  view  that  this  is  the  effect  of 
the  decision  of  the  majority  of  the 
court  is  taken  in  later  cases.  See  for 
instance  Ginsberg  v.  Friedman,  (Sup. 
1911)  146  App.  Div.  779,  781,  131  N. 
Y.  S.  517;  Beck  v.  Only  Skirt  Co., 
(Sup.  1917)  176  App.  Div.  867,  163 
N.  Y.  S.  786;  Studner  v.  H.  &  N. 
Carburetor  Co.,  (Sup.  1918)  185  App. 
Div.  131,  172  N.  Y.  S.  836. 

12.  Smith  V.  Robson,  (1896)  148 
N.  Y.  252,  42  N.  E.  677,  2  N.  Y.  An- 
not.  Cas.  393,  reversing  6  Misc.  639 
mem.,  26  N.  Y.  S.  1131,  and  affirm- 
ing 6  Misc.  604,  56  State  Rep.  606, 
26  N.  Y.  S.  884 ;  Grinnell  v.  Kiralfy, 
(Sup.  G.  T.  1890)  55  Hun  422,  29 
State  Rep.  362,  8  N.  Y.  S.  623. 

13.  See  Crawford  v.  Mail,  etc..  Pub. 
Co.,  (1900)  163  N.  Y.  404,  57  N.  B. 
616   (dissenting  opinion  of  Vann,  J.). 

14.  Crawford  v.  Mail,  etc.,  Pub. 
Co.,  (1900)  163  N.  Y.  404,  57  N.  E. 
616  (dissenting  opinion  of  Vann,  J.)  ; 
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at  the  time  of  diseliargmg  the  employee  stated  other  reasons  there- 
for than  dissatisfaction  with  his  services,  and  on  the  trial,  as  a 
seeming  after-thought,  claimed  that  the  discharge  was  in  fact  for 
the  reason  that  the  services  were  unsatisfactory,  it  has  been  held 
that  a  verdict  that  the  expressed  dissatisfaction  was  feigned  should 
be  sustained.^^  If,  however,  there  is  no  evidence  on  which  the  jury 
could  properly  find  want  of  good  faith  on  the  employer's  part,  the 
question  should  not  be  submitted  to  them,  and  if  so  submitted  their 
finding  as  to  the  existence  of  bad  faith  cannot  be  sustained." 

§  885.  Provisioii  that  Contract  Shall  Be  Void  or  the  Like 

on  Default  of  Party. — As  a  general  rule,  where  a  contract  provides 
that  it  shall  become  void  or  of  no  effect  or  the  like,  in  case  of  the 
default  of  a  party  to  perform  some  covenant  or  stipulation,  on  his 
part,  it  becomes  voidable  only  on  the  claim  and  at  the  option  of 
the  party  for  whose  benefit  the  provision  was  inserted  and  who 
is  injured  by  the  default."  Any  other  construction  would  con- 
travene the  fundamental  maxim  of  the  law  that  "  no  man  shall 
take  advantage  of  his  own  wrong. ' '  ^^  Thus  it  is  well  settled  under 
the  law  relating  to  landlord  and  tenant  that  a  provision  in  the 
lease  that  it  shall  become  void  on  the  failure  of  the  tenant  to  per- 
form his  covenant  and  agreement  is  intended  for  the  benefit  of  the 
landlord  and  renders  the  lease  voidable  at  his  option  only.  The 
rule  is  not  restricted,  however,  to  leases,  but  applies  to  executory 
contracts  generally,  such  as  a  contract  or  license  for  the  use  of  a 

Summers  v.   Colver,    (Sup.   1899)    38  (Sup.  1914)    165  App.  Div.  244,  150 

App.  Div.  553,  56  N.  Y.  S.  624;  Dia-  N.  Y.  S.  831;  Daversa  v.  William  H. 

mond    V.    Mendelsohn,     (Sup.    1913)  Davidow's   Sons   Co.,    (Sup.   App.  T. 

156  App.  Div.  636,  141  N.  Y.  S.  775,  1915)    89    Misc.    418,    151    N    Y.   S 

reversing  132  N.  Y.  S.  770;  Beck  v.  872. 

Only  Shirt  Co.,  (Sup.  1917)   176  App.  l'?.  Born   v.    Schrenkeisen,    (1888) 

Div.  867,  163  N.  Y.  S.  786;   Studner  UO  N.  Y.  55,  16  State  Rep.  412,  17 

v.H.&N.  Carburetor  Co.,  (Sup.  1918)  N.   E.   339;    Morris   v.   Green,    (Sup. 

185  App.  Div.  131,  172  N.  Y.  S.  836,  1901)    62  App.  Div.  460,  70  N.  Y.  S. 

reversing  169  N.  Y.  S.  1001;   Beiner  1096;     Canfield    v.    Westcott,     (Sup. 

V    Gortz,     (Sup     App.    T.    1913)    81  1826)    5   Cow.   270;    Hyatt  v.   Wait, 

Misc    244,  142  N.  Y.  S.  530;   Zahler  (Sup.  G  T.  1862)  37  Barb.  29;  Hard 

y     Mann,     (Sup.    App.    T.    1916)    97  v.  Seeley,   (Sup.  G  T.  1865)  47  Barb. 

Misc.  19,  160  N.  Y.  S.  1085.  428 ;  Bushnell  v.  National  Bank  (Sup. 

...t  ^'^™°°'^  v^Mendelsohn,    (Sup.  G.  T.  1877)   10  Hun  378,  affirmed  74 

1913)    156  App.  Div.  636,  141  N.  Y.  N.  Y.  290.    See  also  Hoffman  v.  Hoff- 

S.  775,  reversing  132  N.  Y.  S.  770.  man,   (Sup.  1900)    52  App    Div   297, 

See  also  Beck  v.  Only  Skirt  Co.,  ( Sup.  65  N.  Y.  S.  76. 

1917)    176  App.  Div.  867,  163  N.  Y.  18.  Hard    v.   Seelej,    (Sup.    G.   T. 

S-  786.  1865)   47  Barb.  428,  434. 
16.  Waldt   V.    Goodwin    Mfg.    Co., 
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patent  on  payment  of  a  minimum  royalty  which  provides  that  it 
shall  become  void  on  the  failure  of  the  licensee  to  perform  his 
agreement ;  "  or  a  contract  for  the  sale  of  a  secret  process  of  manu- 
facture, with  the  exclusive  right  to  make  use  of  the  same  for  a 
consideration  to  be  paid  in  instalments,  which  provides  that  the 
agreement  is  to  be  void  if  the  buyer  fails  to  perform  his  agree- 
ment.^"  So  a  provision  in  a  contract  for  the  sale  of  land  that  in 
the  event  of  a  default  in  the  payment  of  any  instalment  of  the 
purchase  price  each  previous  instalment  "  shall  become  and  be 
forfeited  by  the  party  of  the  second  part  [the  purchaser]  to  the 
party  of  the  first  part  [the  vendor]  as  fixed  and  liquidated  damages 
and  be  irrevocable  and  beyond  demand  by  the  party  of  the  second 
part,  and  this  agreement  shall  determine  and  be  of  no  further 
effect  or  virtue, ' '  is  intended  for  the  benefit  of  the  vendor  and  does 
not  entitle  the  purchaser  to  claim  that  the  contract  was  avoided 
by  his  default  and  thus  escape  liability  to  complete  the  purchase.''' 
Similarly  in  case  of  a  contract  for  the  sale  of  oil,  which  was  in  the 
following  form:  "  Sold  to  Mr.  T.  A.  Shaw  ...  for  account  of  B., 
ten  thousand  (10,000)  barrels  of  crude  petroleum  .  .  .  oil,  to  be 
delivered  at  buyer's  option,  at  any  time  from  the  24th  day  of  Sep- 
tember, 1874,  to  the  31st  day  of  December,  1874,  ...  to  be  paid 
for  in  cash  as  delivered,  with  ten  days'  notice  from  buyer  to  seller, 
...  if  no  notice  is  given  contract  to  expire  on  the  31st  day  of 
December,  1874,"  it  was  held  that  the  meaning  of  the  provision 
that  if  no  notice  was  given  the  contract  was  to  expire  December  31, 
1874,  was  that  the  right  to  call  for  the  oil  on  ten  days'  notice,  and 
the  consequent  obligation  to  deliver  it,  should  end  on  that  day. 
It  was  not  intended  to  provide  that  the  obligations  of  the  purchaser 
should  be  annulled  by  a  failure  to  give  the  notice,  and  that  there 
should  be  no  remedy  thereafter  for  breaches  existing  on  that  day.^^ 
A  provision  in  a  contract  under  which  one  party  guarantees  to 
sell  property  for  the  other  at  not  less  than  a  certain  price  and  to 
account  to  the  latter  for  the  proceeds,  that  at  the  time  for  such 
accounting  the  "  agreement  and  all  it  contains  shall  become  null 
and  void,"  is  not  to  be  given  the  unreasonable  construction  that 
at  such  time  all  liabilities  on  the  part  of  the  promisor  are  to  cease, 

19.  Born   v.    Schrenkeisen,    (1888)  21.  Morris  v.   Green,    (Sup.   1901) 
no  N.  Y.  55,  16  State  Rep.  412,  17  62  App.  Div.  460,  70  N.  Y.  S.  1096. 
N.  E.  339.  22.  Bushnell     v.     National     Bank, 

20.  Hard    v.    Seeley,    (Sup.    G.   T.  (Sup.  G.  T.   1877)    10  Hun  378,  af- 
1865)  47  Barb.  428.  firmed  74  N.  Y.  290. 
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irrespective  of  whether  he  has  performed  his  contract  or  not,  as 
such  a  construction  would  in  effect  nullify  the  contract  and  be 
opposed  to  the  clear  intention  of  the  parties,  and  the  promisor's 
obligation  as  fixed  at  that  date  is  not  affected  by  the  provision.^^ 

§  886.  Provision  Authorizing  Changes  in  Plans,  etc.,  of 

Building,  etc. — A  provision  in  a  contract  for  construction  work 
to  be  paid  for  on  the  basis  of  the  amount  of  work  done,  authorizing 
the  employer  to  make  changes  in  the  specifications  and  plans  of 
the  work,  gives  the  employer  the  right  to  make  such  changes 
although  the  result  is  to  lessen  the  amount  of  work  to  be  done  or 
even  to  dispenre  with  some  of  the  most  profitable  part  of  the  work.^* 
Such  a  provision  does  not,  however,  authorize  the  employer  under 
a  claim  of  a  change  to  stop  the  work  in  an  unfinished  state  and  thus 
arbitrarily  annul  the  contract.^'  Likewise  a  provision  authorizing 
the  employer  to  suspend  work  in  the  execution  of  the  contract, 
with  the  qualification  that  the  contractor  is  to  be  allowed  to  com- 
plete the  work  when  it  is  again  resumed,  does  not  entitle  the  em- 
ployer arbitrarily  to  annul  the  contract  and  have  the  work  done 
by  another  person. ^^  So  in  case  of  contracts  for  the  construction 
of  buildings  or  the  like,  or  the  furnishing  of  the  materials  therefor, 
a  provision  authorizing  the  party  for  whom  the  work  is  to  be  done 
to  make  such  changes  as  he  may  deem  proper  in  the  plans  and 
specifications  should  not  be  construed  to  authorize  a  change  in  the 
general  character  of  the  building  so  that  it  would  not  be  the  same 
contracted  for.  In  this  connection  Earl,  C,  says:  "  It  is  difficult, 
probably  impossible,  to  draw  in  advance  a  precise  line  between 
what  is  authorized  by  such  a  reservation  and  what  is  not.  It  author- 
izes such  changes  as  frequently  occur  in  the  process  of  constructing 
buildings,  in  matters  of  taste,  arrangements  and  details;  but  it 
does  not  authorize  a  change  in  the  general  character  of  the  build- 
ing. If  it  does,  a  contract  carefully  entered  into  could  be  mainly 
if  not  entirely  frustrated. ' '  "  And  in  case  of  a  contract  to  furnish 
the  cut  stone  for  a  building,  it  has  been  held,  where  the  plans  called 
for  the  construction  of  a  building  the  front  of  which  was  to  be  of 

23.  Gause  v.  Commonwealth  Trvist  Barb.  288.  iSee  also  Danolds  v.  State, 
Co.,  (Sup.  1906)  111  App.  Div.  530,  (1882)  89  N.  Y.  36,  affirming  14 
97  N.  Y.  S.   1091.  Wkly.  Dig.  268. 

24.  Clark  v.  New  York  (1850)  4  26.  Danolds  v.  State,  (1882)  89  N. 
N.  Y.  338,  341.  Y.  36,  affirming  14  Wkly.  Dig.  268. 

25.  Clark  v.  New  York,  (1850)  4  27.  McMaster  v.  State,  (1888)  108 
N.  Y.  338,  342,  affirming  as  to  this  N.  Y.  542,  551,  13  State  Rep.  674, 
hut    reversing    on    other    grounds    3  15  N.  E.  417. 
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sandstone,  that  a  change  to  a  brick  building  with  sandstone  facing 
was  not  authorized.^' 

§  887.  Effect  of  Exercise  of  Option  to  Terminate  Gen- 
erally.—  Ordinarily  where  the  right  to  terminate  the  contract  is 
an  absolute  one  it  may  be  exercised  without  any  further  liability 
to  the  other  party  and  irrespective  of  the  motive  for  so  doing.^'  It 
is  a  general  principle  of  law,  as  has  been  said  in  an  early  case,  that 
if  a  man  has  an  election  to  do  or  demand  one  of  two  things  and  he 
determines  his  election,  it  shall  be  determined  forever.^"  And  where 
the  time  has  arrived  for  determining  whether  a  party  will  exercise 
his  option  or  not,  to  terminate  the  contract,  the  expression  of  his 
determination  not  to  exercise  the  option  is  binding  on  him  and 
he  loses  all  right  thereafter  to  terminate  the  contract. ^^  Also  where 
one  of  the  parties  to  a  contract  of  a  continuing  nature  exercises 
his  right  to  terminate  it  by  giving  due  notice  to  the  other  party, 
the  effect  of  this  is,  as  a  general  rule,  to  put  an  end  to  the  contract, 
and  it  cannot  thereafter  be  considered  as  in  force  for  any  purpose.'^ 
xAnd  the  party  so  terminating  the  contract  cannot  be  held  liable 
for  its  further  performance.^^  The  mere  continuance  of  similar 
business  transactions  between  the  parties  cannot  be  considered  as 
a  retraction  of  the  exercise  of  the  option  to  terminate  the  con- 
tract.^^  Thus  where  a  contract,  under  the  terms  of  which  goods  are 
to  be  shipped  by  one  party  to  the  other  who  is  to  sell  them  as  agent 
for  the  shipper,  is  terminated  by  notice  in  accordance  with  a  pro- 
vision therefor  in  the  contract,  the  fact  that  the  parties,  subsequent 
to  such  termination,  continue  the  one  to  ship  goods  and  the  other 
to  sell  them  does  not  constitute  a  retraction  and  revive  the  eon- 
tract.^'     It  has  been  held,  however,  in  case  of  a  license  to  use  a 

28.  JIcMaster  v.  State  (1888)  108  1892)  1  Misc.  288,  48  State  Rep.  759, 
N.  Y.  542,  13  State  Rep.  674,  15  N.  20  N.  Y.  S.  695,  reversing  40  State 
E.  417.  Rep.  973,  16  N.  Y.  S.  206. 

29.  Gallo  V.  New  York,  (Sup.  32.  Clover  Condensed  Milk  Co.  v. 
1897)  15  App.  Div.  61,  78  State  Cushman  Bros.  Co.,  (Sup.  1898)  31 
Rep.  143,  44  N.  Y.  S.  143 ;  Smith  v.  App.  Div.  108,  52  N.  Y.  S.  769. 
Buffalo  St.  R.  Co.,  (Sup.  G.  T.  1885)  33.  Willcox,  etc..  Sewing  Maeh.  Co. 
35  Hun  204;  Willis  v.  Rose,  (Sup.  v.  Himes,  (Sup.  G.  T.  1895)  90  Hun 
App.  T.  1899)  29  Misc.  Ill,  60  N.  Y.  347,  70  State  Rep.  368,  35  N.  Y.  S. 
S.  271;   Fagan  v.  Aborn,    (Sup.  App.  861. 

T    1906)    50  Misc.   666,  99  N.  Y.   S.  34.  Clover   Condensed  Milk  Co.   v. 

479  Cushman  Bros.  Co.,    (Sup.   1898)    31 

30.  New  York  Firemen  Ins.  Co.  v.  App.  Div.  108,  52  N.  Y.  S.  769. 
Lawrence,   (Sup.  1816)   14  Johns.  46,  35.  Clover   Condensed  Milk  Co.  v. 
55  Cushman  Bros.  Co.,    (Sup.   1898)    31 

31.  Riley  v.  Black,  (Com.  PI.  G.  T.  App.  Div.  108,  52  N.  Y.  S.  769. 
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patent  in  consideration  of  royalties  to  be  paid  on  the  product 
manufactured,  under  which  a  right  is  reserved  by  the  patentee  to 
terminate  the  contract  for  a  noncompliance  by  the  licensee  with 
the  terms  of  the  agreement,  that  if  the  patentee  serves  notice  of 
the  termination  of  the  license  for  such  noncompliance,  and,  notr 
withstanding  such  notice,  the  licensee  continues  to  manufacture 
under  his  license,  the  patentee  may  treat  the  license  as  still  con- 
tinuing and  recover  the  agreed  royalty  on  products  manufactured 
after  the  notice  of  the  termination  of  the  license.^''  The  termina- 
tion of  the  contract  does  not  affect  the  liabilities  of  a  party  thereto- 
fore accrued,  and  this  is  true  though  the  liability  accrued  on  the 
day  on  which  the  notice  terminating  the  contract  was  given."  Thus 
where  a  person  was  employed  to  act  as  the  representative  of  a 
foreign  manufacturer  in  the  general  management  of  its  business, 
the  sale  of  its  products,  and  the  collection  of  the  purchase  price, 
on  a  commission  basis  on  the  goods  sold  and  collections  made,  he 
was  held  entitled,  after  a  termination  of  the  contract  by  the  manu- 
facturer, to  commissions  on  sales  made  before  such  termination, 
though  deliveries  and  collections  were  not  made  until  thereafter.^* 
So  where  the  defendant,  a  factor,  agreed  to  pay  a  commission  to 
the  plaintiff  on  all  goods  consigned  to  him,  the  factor,  for  sale 
through  the  influence  of  the  plaintiff,  with  the  reserved  right  to 
terminate  the  contract  at  a  certain  time,  it  was  held  that  in  case 
of  the  termination  of  the  contract  at  such  time  the  factor  was  liable 
for  the  commission  on  all  goods  consigned  to  him  for  sale  through 
the  plaintiff's  influence,  though  the  goods  so  consigned  had  not 
been  then  sold.''  Also,  as  a  general  rule,  when  the  compensation  of 
an  agent  is  dependent  on  the  success  of  his  efforts  in  procuring  a 
contract  for  his  principal,  and  his  subsequent  performance  of  the 
work,  the  principal  will  not  be  permitted  to  stimulate  his  efforts 
with  the  promise  of  reward,  and  then,  when  the  contract  is  obtained 

36.  Union  Mfg.   Co.  v.   Lounsbury,        Co.,    (Sup.  1912)    148  App.  Div.  860, 
(1869)    41    N.    Y.    363,    affirming   42        133  N.  Y.  S.  501. 

Barb.    125    (Grover,    J.,   with   whom  38.  Jacquin   v.   Boutard,    (Sup.   G. 

Woodruff,  J.,  concurs,  dissents  on  the  T.  1895)   89  Hun  437,  70  State  Rep. 

ground  that  the  notice  given  by  the  I*'',    35    N.    Y.    S.    496,    affirmed   on 

patentee    ipso   facto    terminated    the  opinion  below  157  N.  Y.  686,  51  N.  E. 

license,   and  the  remedy  of  the  pat-  1091. 

entee    was    to    proceed    against    the  ^^-  ^^'^^^    ^-    Voight,     (Com.    PI. 

i-                          ...                ,       ,  1890)     16    Daly    398,    34    State   Rep. 

hcenaee  as  an  m  rznger  and  not  un-  .^^^  [^  ^  ^    ^   ^^g'  ^^^^^^  ^3^  ? 

der  the  contract.)  Y.   69,  45  State  Rep.   606,  31   N.  E. 

37.  Quereau    v.    Computing    Scale       256. 
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and  the  compensation  assured  after  construction,  terminate  the 
agency  for  the  sole  purpose  of  securing  to  himself  the  agent's 
profits.  At  any  time  before  there  is  a  reasonable  assurance  that 
the  contract  will  be  obtained,  the  plaintiff  may  terminate  the 
agency.  But  after  it  is  obtained,  and  his  right  to  such  profits  as 
might  accrue  has  become  assured,  it  cannot  be  put  at  an  end  in 
bad  faith  and  as  a  mere  device  to  deprive  the  agent  of  the  fruit  of 
his  labors.*" 

§  888.  Restitution  on  Exercise  of  Right  to  Terminate. — 

The  broad  rule  has  been  laid  down  that  where  one  party  puts  g,n 
end  to  the  contract,  which  has  been  in  part  performed  by  the  other 
party,  under  an  express  provision  giving  him  the  right  to  do  so 
on  the  default  of  the  other  party,  there  is  no  implied  obligation  on 
his  part  to  return  payments  made  to  him  by  the  party  in  default 
in  such  performance."  The  reason  given  for  this  is  that  the  ter- 
mination in  such  a  case  is  not  in  disaffirmance  of  the  contract,  but 
the  action  proceeds  on  its  provisions  and  seeks  enforcement  of  its 
express  stipulations.*^  And  in  such  a  case  it  has  been  held  that 
relief,  when  necessary  to  carry  out  the  stipulations  of  the  parties, 
may  be  granted  in  equity  without  requiring  the  party  seeking  such 
relief  to  make  restitution.''^  Thus  where  a  contract  for  the  sale 
of  letters  patent,  which  were  assigned  to  the  buyer,  provided  that 
on  the  default  of  the  latter  in  making  the  stipulated  payments  the 
contract  may  at  the  option  of  the  seller  be  terminated  and  all  right 
of  the  buyer  to  the  patent  shall  cease  and  be  reassigned  to  the 
seller,  the  seller  has  been  permitted  to  sue  in  equity  for  a  reassign- 
ment without  being  required  to  return  part  payments  made  to 
him.**  On  the  other  hand,  in  a  case  where  a  contract  for  the  sale 
of  land  under  which  the  purchaser  was  let  into  possession  was 
terminated  by  the  vendor  under  a  provision  in  the  contract  author- 
izing him  to  declare  the  contract  void  in  case  of  a  default  by  the 
purchaser  in  making  the  stipulated  payments,  it  was  held  that  the 
purchaser  was  entitled  to  recover  the  payments  made  by  him.*^ 

40.  Warren  Chemical,  etc.,  Co.  v.  43.  Gibb  v.  Redway  Mfg.  Co.,  ( Sup. 
Holbrook,  (1890)  118  N.  Y.  586,  592,  Sp.  T.  1897)  20  Misc.  43,  45  N.  Y.  S. 
29  State  Rep.  848,  23  N.  E.  908.  329.     See  infra,  section  1007  et  seq., 

41.  Gibb  V.  Redway  Mfg.  Co.,  ( Sup.  as  to  rescission  generally. 

Sp.  T.  1897)   20  Misc.  43,  45  N.  Y.  S.  44.  Gibb  v.  Redway  Mfg.  Co.,  (Sup. 

329.  Sp.  T.  1897)  20  Misc.  43,  45  N.  Y.  S. 

42.  Gibb  V.  Redway  Mfg.  Co.,  (Sup.       329. 

Sp.  T.  1897)    20  Misc.  43,  45  N.  Y.  45.  Utter  v.  Stuart,    (Sup.  Sp.  T. 

S.  329.  1858)    30  Barb.  20. 
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§  889.  Implied  Conditions  Abrogating  Contract  Generally. — 

The  mere  happening  of  unforeseen  events,  which  renders  the  eon- 
tract  more  burdensome  to  one  party  and  more  profitable  to  the 
other,  does  not  as  a  general  rule  put  an  end  to  or  abrogate  the 
contract."  Certain  contracts,  however,  are  considered  by  the  courts 
as  entered  into  on  an  implied  condition  that  a  certain  state  of 
facts,  on  the  basis  of  which  the  parties  acted,  continues  to  exist, 
and  if  such  state  of  facts  ceases  to  exist  the  contract  is  brought 
to  an  end  or,  as  is  sometimes  said,  performance  of  the  contract  is 
excused."  Thus  where  a  contract  provides  for  the  furnishing  by 
one  party  of  the  personal  services  of  a  third  person,  there  is  an 
implied  condition  that  such  third  person  shall  not  be  disabled 
through  death  or  sickness  from  rendering  the  contemplated  serv- 
ices, and  this  is  abrogated  if  the  third  person  is  so  disabled.**  For 
example,  the  defendants  contracted  with  the  plaintiffs,  who  were 
proprietors  of  a  theater,  to  furnish  the  ' '  Wachtel  Opera  Troupe  ' ' 
to  give  a  certain  number  of  performances,  the  parties  to  divide 
the  receipts  in  specified  proportions.  The  company  so  styled  was 
well  known.  Wachtel,  from  whom  it  took  its  name,  was  the  leader 
and  chief  attraction.  His  connection  with  the  company  was  the 
inducement  to  the  plaintiffs  to  enter  into  the  contract.  "Wachtel 
because  of  illness  was  unable  to  sing,  and  in  consequence  defendants 
did  not  perform.  In  an  action  to  recover  damages  for  breach  of 
the  contract,  it  was  held  that  the  presence  of  Wachtel  was  the 
principal  thing  contracted  for,  and  was  of  the  essence  of  the  con- 
tract; that  the  plaintiffs  would  not  have  been  bound  to  accept  the 
services  of  the  troupe  without  him;  and  that  his  sickness  and  dis- 
ability, having  occurred  without  the  fault  of  the  defendants,  con- 
In  Battle  V.  Rochester  City  Bank,  46.  Tanenbaum  v.  Josephi,  (Sup. 
(1849)  3  N.  Y.  88,  however,  where  1904)  93  App.  Div.  341,  87  N.  Y.  S. 
under  a  special  contract  a  credit  was  839.  See  infra,  section  973  et  seq.,  aa 
indorsed  hy  the  vendor  on  a  contract  to  where  an  unforeseen  or  fortuitous 
for  the  sale  of  land,  without  any  event  excuses  nonperformance, 
money  being  actually  paid,  and  there-  47.  Spalding  v.  Rosa,  (1877)  71 
after  the  contract  for  the  sale  of  the  N.  Y.  40;  Odell  v.  Wells,  (Sup.  1918) 
land  was  terminated  under  a  special  183  App.  Div.  242,  171  N.  Y.  S.  345; 
provision  in  the  contract  authorizing  Babcock  v.  Goodrich,  (Sup.  G.  T. 
the  vendor  to  do  so  for  a  default  by  1879)  3  How.  Pr.  N.  S.  52,  55.  As 
the  purchaser  in  making  an  instal-  to  excuses  for  failure  to  perform  con- 
ment  payment,  it  was  held  that  the  tract  generally,  see  infra,  section  965 
purchaser  was  not  entitled  to  recover       et  seq. 

the  amount  so  indorsed   as  paid  on  48.  Spalding  v.  Rosa,  (1877)  71  N. 

the  contract,  y.  40. 
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stituted  a  valid  excuse  for  nonperformance  and  a  good  defense  to 
the  action."  For  the  same  reason  an  executory  contract  for  the 
sale  of  a  specific  chattel  is  regarded  as  entered  into  on  the  implied 
condition  that  the  chattel  continues  to  exist  at  the  time  fixed  for 
the  delivery,  and  if  it  is  destroyed  without  the  fault  of  the  seller 
the  contract  is  terminated.^"  It  has  also  been  held  that  where  a 
perton  agrees  with  another,  having  a  contract  with  the  state  to 
build  the  locks  of  a  canal,  to  furnish  the  needed  material  for  the 
performance  of  such  contract,  the  arbitrary  termination  by  the 
state  of  the  contract  for  such  work  terminates  also  the  contract 
to  furnish  the  material  for  such  work.=^  And  it  has  been  held,  in 
case  of  a  contract  to  give  a  course  of  physical  exercises,  that  if  the 
party  to  whom  the  services  are  to  be  rendered  is,  on  account  of 
physical  weakness,  unable  to  receive  or  take  the  exercises,  there  is 
a  want  of  consideration  for  the  promise  to  pay  the  agreed  com- 
pensation and  no  recovery  can  be  had  therefor.^^ 

§  890.  Death  or  Sickness  of  Party. —  Executory  contracts 

are  not  necessarily  terminated  by  the  death  of  a  party,  but  the 
obligation  to  perform  will,  as  a  general  rule,  unless  the  contract  is 
personal  in  its  nature,  survive  against  such  party's  estate.^'  Thus 
an  executory  contract  for  the  sale  of  property  is  not  terminated  by 
the  death  of  either  party  before  the  time  for  delivery,  and  in  such 
a  case  the  obligation  of  the  buyer  to  receive  and  pay  for  the  prop- 
erty, or  that  of  the  seller  to  deliver  on  payment  of  the  purchase 
price,  would  survive  against  his  estate.  It  is  also  held  that  a  con- 
tract by  which  a  person  agrees  to  take  at  his  own  expense  all  law- 
ful means  for  the  prosecution  of  a  claim  against  the  government 
in  consideration  of  a  share  of  the  amount  recovered  is  not  termi- 
nated by  the  death  of  the  claimant;  and  the  party  by  whom  the 
services  are  to  be  rendered  has  been  permitted  to  recover  damages 
against  the  claimant's  estate  for  the  refusal  of  the  claimant's  per- 
sonal representatives  to  permit  him  to  continue  the  performance 
of  the  contract."    If,  however,  the  contract  is  personal  in  its  nature, 

49.  Spalding  v.  Rosa,  (1877)  71  N.  53.  Baldwin  v.  Kohler,   (Sup.  App. 

Y.  40.  T.  1916)   94  Misc.  142,  158  N.  Y.  S. 

50    Dexter    v.    Norton,     (1871)    47  278;    Hall   v.    Bennett,     (Super.    Ct. 

N.  Y.  62.  1882)   48  Super.  Ct.  302. 

51.  Hildreth  v.  Buell,    (Sup.  G.  T.  54.  Grapel  v.  Hodges,    (1889)    112 
1854)   18  Barb.  107.  N.  Y.  419,  21  State  Rep.  845,  20  N.  E. 

52.  Samuel  v.   Harris,    (Sup.  App.  542,  affirming  49  Hun  107,  17  State 
Div.  1919)   187  App.  Div.  783,  176  N.  Rep.  83,  1  N.  Y.  S.  823. 

Y.  S.  378. 

22 
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the  death  of  a  party  will  terminate  it.^^  And,  as  a  general  rule, 
if  a  contract  is  so  far  personal  that  the  representative  of  one  of  the 
parties  to  it  is  not  responsible  in  damages  for  refusing  to  complete 
its  performance,  the  representative  of  the  other  party  is  not  so 
responsible  for  a  like  failure.^^  Though  it  is  very  doubtful  whether 
the  personal  representative  is  required  to  perform  the  contract 
of  the  proprietor  of  a  boarding  school  for  the  board  and  education 
of  pupils,  still  if  he  does  so  in  good  faith  he  is  not  to  be  charged 
with  losses  resulting  therefrom."  At  common  law  the  relation 
of  master  and  servant  was  considered  personal  in  its  nature,  and 
contracts  of  employment  were  terminated  by  the  death  of  either 
party,  though  the  term  of  employment  had  not  then  expired;  and 
it  is  well  settled  in  our  state  that  a  contract  for  services  personal 
in  their  nature,  or  requiring  skill,  or  which  can  be  performed  only 
by  the  particular  person  named,  are  not  in  their  nature  of  abso- 
lute obligation  under  all  circumstances,  but  are  subject  to  the 
implied  condition  that  the  person  named  shall  be  able  to  perform 
at  the  time  specified,  and  if,  without  fault  on  his  part,  through 
sickness  or  the  like,  he  becomes  unable  to  perform,  the  contract  is 
extinguished  or  terminated.^'  The  view  is  also  taken  that  con- 
tracts of  employment  which  are  personal  in  their  nature  are  ter- 
minated by  the  death  of  the  employer,"'  and  this  is  true  though  the 
contract  is  one  for  unskilled  labor ;  *"  and  if  the  employer  is  a 
copartnership,  it  is  terminated  by  the  dissolution  of  the  firm  by 

55.  Lacy  v.  Getman,  (1890)  119  119  N.  Y.  109,  114,  28  State  Rep. 
N.  Y.  109,  28  State  Rep.  546,  23  N.  E.  546,  23  N.  E.  452.  See  also  Fahy  v. 
452;  Matter  of  Daly,  (Sup.  1901)  North,  (Sup.  G.  T.  1855)  19  Barb. 
58   App.   Div.  49,   68  N.  Y.   S.   596;  341. 

Arming    v.    Steinway,    (Sup.    Tr.    T.  59.  Lacy   v.    Getman,     (1890)    119 

1901)   35  Misc.  220,  71  N.  Y.  S.  810;  N.  Y.  109,  28  State  Rep.  546,  23  N. 

Babcock    v.    Goodrich,     (Sup.    G.    T.  E.  452;  Greenburgv.  Early,  (Com.  PI. 

1879)     3    How.    Pr.    N.    S.    52,    54;  G.  T.  1893)  4  Misc.  99,  53  State  Rep. 

O'Rourke    v.    Granger,    (Sup.    G.    T.  130,  23  N.  Y.  S.  1009,  30  Abb.  N.  Cas. 

1886)  23  Wkly.  Dig.  432  (contract  to  300 ;  Arming  v.  Steinway,   (Sup.  Tr. 

support   a   child    as    promisor's   own  x.   1901)    35   Misc.  220    71  N    Y    S 

child,  until    it    reaches    the    age    of  810  (contract  to  teach  pupils  selected 

twenty-one  years  held  terminated  by  by  other  party)  ;    Babcock  v.   Good- 

the  death  of  the  promisor).  rich,    (Sup.  G.  T.  1879)    3  How.  Pr. 

56.  Babcock  v.  Goodrich,  (Sup.  G.  N.  S.  52  (contract  for  employment  of 
T.  1879)  3  How.  Pr.  N.  S.  52,  54.  cutter  in  employer's  tailor  shop). 

57.  Gilman  v.  Wilber,  (Surr.  Ct.  60.  Lacy  v.  Getman,  (1890)  119  N, 
1882)  1  Dem.  547,  13  Abb.  N.  Cas.  67.  Y.  109,  28  State  Rep.  546,  23  N,  E. 

58.  Spalding   v.    Rosa,     (1877)    71  452. 
N.   Y.  40;    Lacy  v.   Getman,    (1890) 


§  891]  DURATION  OF   CONTRACTS  1349 

the  death  of  a  member."  "  The  same  reasoning,"  says  Pinch,  J., 
"  which  relieves  the  servant's  estate  relieves  also  the  master's,  for 
the  relation  constituted  is  personal  on  both  sides  and  contemplates 
no  substitution. "  82  Thus  where,  in  an  action  against  executors, 
it  appeared  that  the  decedent  had  hired  the  plaintiif  to  serve  as 
an  ordinary  farm  hand  for  a  year,  and  he  died  during  the  year, 
and  the  plaintiff  continued  to  labor  on  the  decedent's  farm  for  the 
balance  of  the  year,  under  the  direction  of  the  widow  to  whom  the 
farm  was  devised,  it  was  held  that  the  contract  of  employment 
was  terminated  by  the  master's  death,  and  a  recovery  could  be  had 
against  the  estate  only  for  the  services  rendered  to  the  date  of  the 
employer's  death,  and  not  the  agreed  compensation  for  the  entire 
year.^^ 

§  891.  Dissolution  of  Corporate  Party.— The  view   has 

been  taken  as  to  certain  contracts  with  a  corporation  that  it  is  to 
be  presumed  that  they  were  entered  into  on  the  basis  of  the  con- 
tinued existence  of  the  corporation,  and  the  dissolution  of  the  cor- 
poration has  been  held  to  terminate  the  contract  and  preclude  any 
claim  against  it  or  its  funds  for  any  breach  resulting  from  its 
dissolution.*''  This  has  been  held  true  as  regards  a  contract  between 
a  life  insurance  corporation  and  a  general  agent  for  the  services 
of  the  latter  in  conducting  business  for  the  company,  and  on  a 
dissolution  of  the  corporation  at  the  suit  of  the  state  the  agent  has 
been  denied  any  right  to  damages  resulting  from  such  breach  j*^ 

61.  Greenburg  v.  Early,  (Com.  PI.  Co.  v.  Davega,  (Sup.  1908)  127  App. 
G.  T.  1893)  4  Misc.  99,  53  State  Rep.       Div.  222,  111  N.  Y.  S.  363. 

130,  23  N.  Y.  S.  1009,  30  Abb.  N.  C.  65.   People  v.   Globe  Mut.   L.   Ins. 

300.  See  also  United  States  v.  United  Co.,  (1883)  91  N.  Y.  174,  64  How.  Pr. 

States  Fidelity,  etc.,  Co.,  (Sup.  1910)  485.      In   this   case   Finch,   J.,   says: 

139  App.  Div.  262,  123  N.  Y.  S.  938;  "What  had  happened  was  a  dissolu- 

Mason  v.  Secor,   (Sup.  G.  T.  1894)  76  tion  of  the  contract  by  the  sovereign 

Hun  178,  57  State  Rep.  333,  27  N.  Y.  power    of    the   state,    rendering   per- 

S.  570.  formance   on   either   side   impossible. 

62.  Lacy  v.  Getman,  (1890)  119  And  this  result  was  within  the  con- 
N.  Y.  109,  115,  28  State  Rep.  546,  23  templation  of  the  parties,  and  must 
N.  E.  452.  be  deemed  an  unexpressed  condition  of 

63.  Lacy  V.  Getman,  (1890)  119  N.  their  agreement.  One  party  was  a 
Y.  109,  28  State  Rep.  546,  23  N.  E.  corporation.  It  drew  its  vitality 
452,  reversing  17  State  Rep.  603,  1  from  the  grant  of  the  state,  and  could 
N.  Y.  S.  883,  which  followed  the  de-  only  live  by  its  permission.  It  ex- 
cision on  prior  appeal  35  Hun  46,  re-  isted  within  certain  defined  limita- 
versing  3  How.  Pr.  N.  S.  250.  tions,  and  must  die  whenever  its  cre- 

64.  People  v.  Globe  Mut.  Ins.  Co.,  ator  so  willed.  The  general  agent 
(1883)  91  N  Y.  174,  64  How.  Pr.  who  contracted  with  it  did  so  with 
485.     See  also  New  York  Phonograph  knowledge    of    the    statutory    condi- 
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and  the  same  view  has  been  taken  as  to  the  contract  of  an  insur- 
ance company  to  pay  commissions  on  the  renewal  premiums  paid, 
and  it  is  held  that  such  a  contract  is  impliedly  conditioned  on  the 
continued  existence  of  the  company  and  its  ability  to  renew  policies 
and  receive  premiums  thereon,  and  is  extinguished  or  terminated 
by  the  dissolution  of  the  company  at  the  suit  of  the  state.*^  It  has 
also  been  held  in  a  special  case  that  a  contract  guaranteeing  the 
payment  of  certain  dividends  by  a  corporation  for  a  certain  period 
was  subject  to  the  implied  condition  that  the  corporation  continue 
to  exist,  and  that  therefore  its  dissolution  at  the  suit  of  the  state 
terminates  the  contract  in  the  absence  of  any  responsible  agency 
of  either  party  for  the  causes  which  led  to  the  dissolution." 

§  892.  Renewals  and  Extensions  Generally. —  Provisions  are 
frequently  inserted  in  contracts  of  a  continuing  nature  giving  one 
of  the  parties  the  option  to  renew  the  contract  on  the  expiration 
of  the  original  term.  This  right  of  renewal  is  fully  recognized  as 
a  contract  right  and  an  action  may  be  maintained  for  the  refusal 
of  a  party  to  perform  his  agreement  to  renew ;  '*  but  of  course  the 
mere  option  given  a  party  to  renew  or  extend  the  contract  does 
not,  in  case  he  fails  to  exercise  his  option,  impose  any  obligation 
on  him  beyond  the  original  term  of  the  contract.^'  The  terms  of 
the  original  contract  are  as  a  general  rule  carried  into  the  contract 
on  its  renewal.'"    Thus  where  a  contract  with  a  traveling  salesman 

tions,  and  these  must  be  deemed  to  66.      Hepburn      v.       Montgoipery, 

have  permeated   the   agreement,   and  (1884)   97  N.  Y.  617,  reversing  judg- 

constituted    elements    of   the   obliga-  ment  5  Civ.  Pro.  244. 

tion.     .     .     .     The    contract     in     its  67.  Lorillard  v.  Clyde,    (1894)    142 

own  nature  was  dependent  upon  the  N.  Y.  456,  59  State  Rep.  781,  37  N. 

continued  life  of  both  parties.    With  E.  489,  reversing  61   Super.  Ct.  428, 

the  natural  death  of  one,  or  the  eor-  48  State  Rep.  575,  20  N.  Y.  S.  433, 

porate  death  of   the  other,  the   con-  wliich  affirmed  on  the  opinion  below 

tract  must  inevitably  end.     So  that,  15  N.  Y.  S.  809.    See  infra,   section 

in   its   own   inherent  nature,  by   the  981. 

unexpressed     conditions     subject     to  68.   Herman   v.   William  B.  Pierce 

which  it  was  made,  and  by  the  decree  Co.,    (Sup.   1905)    105   App.  Div.  16, 

enjoining  both  parties   at  the   same  93  N.  Y.  S.  413. 

moment    from    further    performance,  69.  St.  Cyr  v.  Sothern,  (Sup.  1910) 

the  contract  was  terminated  and  no  140  App.  Div.  888,  125  N.  Y.  S.  10. 

breach  existed."     The  court  also  ex-  70.    Charlop    v.    Waldman,     (Sup. 

presses  the  opinion  that  the  fact  that  App.    T.    1909)    117    N.    Y.    S.    910; 

the  dissolution  of  the  corporation  is  Kings   County   Water   Supply  Co.  v. 

owing  to  the  improper  conduct  of  its  Coney  Island  Jockey  Club,   (City  Ct. 

officers  does  not  affect  the  result,  as  G.   T.   1887)    11   State  Rep.  282,  re- 

the  general  agent  impliedly  assumed  versed    on    other    grounds    14    State 

this  risk.  Rep.  696. 
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for  the  sale  of  merchandise  on  commission  called  for  advance 
weekly  payments,  but  provided  that  if  such  advances  should  after 
a  certain  date  exceed  the  commissions  earned  the  employer  should 
have  the  right  to  refuse  to  make  further  advances,  it  was  held 
that  this  provision  was  carried  into  the  contract  as  renewed  under 
a  provision  for  its  renewal  for  another  year  unless  a  stated  notice 
of  the  intention  not  to  renew  was  given  by  a  party."  Provisions, 
however,  in  the  original  contract  inconsistent  with  the  express 
terms  of  the  extension  or  renewal  are  regarded  as  abandoned.  Thus 
where  a  contract  of  employment  for  an  indefinite  period  terminable 
by  either  party  after  a  certain  notice  is  expressly  ' '  extended  ' '  for 
a  fixed  period,  it  has  been  held  that  as  the  provision  for  termination 
is  inconsistent  with  the  fixed  period  for  the  duration  of  the  new 
contract  it  is  not  to  be  considered  a  part  of  the  new  contract.'^ 
Where  the  chartering  of  a  vessel  was  for  a  certain  voyage  and 
for  a  certain  time,  a  further  general  provision  for  an  extension 
beyond  the  time  stated  was  held  merely  to  authorize  an  extension 
for  the  voyage  stated  and  not  to  authorize  a  general  extension  for 
independent  voyages.''  "Where  a  contract  provides  that  it  is  to  be 
taken  as  renewed  for  a  further  period  unless  written  notice  is  given 
of  the  intention  of  one  party  not  to  renew,  if  such  party  himself 
breaks  the  contract  during  the  first  period  and  gives  notice  that  he 
will  not  perform  it  as  to  such  period,  the  failure  thereafter  to  give 
notice  also  of  his  intention  not  to  renew  cannot  operate  as  a  renewal 
for  the  additional  period.'* 

§  893.  Compliance  with  Conditions  to  Right  of  Renewal. 

—  As  a  general  rule  the  party  asserting  the  right  to  renew  a  eon- 
tract  must  of  course  comply  with  all  the  conditions  precedent  to 
his  right  to  a  renewal.  The  necessity  for  the  required  notice  of 
the  intention  to  renew  may  be  waived  by  the  party  to  whom  such 
notice  is  to  be  given,  and  the  subsequent  conduct  of  the  parties  in 
treating  the  contract  as  renewed  will  ordinarily  constitute  such  a 
waiver.''  The  right  given  a  party  to  renew  a  contract  is  in  the 
nature  of  an  option  and  for  his  benefit,  and  even  in  the  absence  of 
any  provision  therefor  in  the  contract  it  would  seem  that,  as  a 

71.    Chariop    v.    Waldman,     (Sup.  73.  Flagler  v.  Hearst,   (Sup.  1901) 

App.  G.  1909)    117  N.  Y.  S.  910.  62  App.  Div.  18,  70  N.  Y.  S.  956 


72.    Daniel   v.    Manhattan   L.    Ins. 


74.  Custen  v.  Robison,  (Sup.  1917) 
180  App.  Div.  384,  167  N.  Y.  S.  1013. 


Co.,    (Sup.  1907)    116  App.  Div.  780,  75^   Kerker   v.    Lederer,    (Sup.    Sp, 

102  N.  Y.  S.  27,  affirmed  191  N.  Y.       t.   1900)    30  Misc.   651,  64  N.  Y.  S 
541  mem.,  84  N.  E.  1112.  50G, 
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general  rule,  he  should,  at  some  time  before  the  expiration  of  the 
original  term,  give  notice  of  his  exercise  of  the  option.  The  view, 
however,  has  been  taken  that  if  the  contract  does  not  require  any 
notice  of  the  exercise  of  the  privilege  to  renew,  the  continuance 
by  the  party  given  such  privilege  to  act  under  the  contract  after 
the  expiration  of  the  original  term  constitutes  a  sufficient  exercise 
of  the  privilege  though  no  notice  of  the  intention  to  renew  was 
given.  Thus  where  a  contract  to  furnish  refrigeration  through  a 
system  of  pipes  in  a  manner  somewhat  similar  to  the  usual  method 
of  furnishing  water  is  to  run  for  a  certain  time,  with  the  privilege 
of  a  further  renewal,  it  has  been  held  that  the  conduct  of  the 
person  to  be  served  in  accepting  continued  service  and  payiag  in 
accordance  with  the  terms  of  the  contract  constituted  a  sufficient 
exercise  of  his  right  to  renew,  though  no  notice  of  his  intention  to 
renew  was  given  prior  to  the  expiration  of  the  original  term.'' 
The  view  has  also  been  taken,  in  assumed  analogy  to  the  rule 
adopted  in  regard  to  leases,  that  where  a  contract  of  employment 
gives  the  employer  the  right  to  renew  the  contract  for  two  or  more 
years  on  the  giving  of  written  notice  a  certain  time  before  the 
expiration  of  the  original  term,  the  continuance  of  the  employ- 
ment, without  the  giving  of  notice  or  any  express  further  agree- 
ment, will  operate  as  an  implied  renewal  of  the  contract  for  the 
additional  term  binding  on  the  employer,  irrespective  of  the 
statute  of  frauds.'"  In  such  a  case,  says  Laughlin,  J.,  "it  is 
immaterial  whether  the  election  of  the  defendant  [the  employer] 
was  exercised  in  the  manner  prescribed  in  the  agreement,  for,  by 
continuing  to  employ  the  plaintiff  after  the  expiration  of  the  year, 
the  agreement  having  been  in  writing  and  under  seal,  and  contain- 
ing a  provision  for  its  continuance  for  three  years  longer,  the 
defendant  should  be  deemed  estopped  from  questioning  the  regu- 
larity of  its  continuance. ' ' "" 

76.  Jacob    Dold    Packing    Co.    v.       Laundry  Co.,   (1902)    171  N.  Y.  584, 
Kings     County     Refrigerating     Co.,       64    N.    E.    504;    Voege    v.    Ronalds, 

(Sup.  1917)    176  App.  Div.  407,  162  (Sup.   G.   T.   1894)    83   Hun   114,  63 

N.  Y.  S.  1035,  reargument  denied  177  State  Rep.  837,  31  N.  Y.  S.  353;  In 

App.  Div.  896,  162  N.  Y.  S.  1151.  re    Rubenatein,     (Super.    Ct.    Tr.  T. 

77.  Mendelson   v.    Bronner.    (Sup.  1887)    13  State  Rep.  891. 

1908)  124  App.  Div.  306,  lOS  N.  Y.  S.  78.   Mendelson   v.    Bronner,    (Sup. 

807.  1908)    124   App.   Div.   396,   400,   108 

As    to    leases    see,     for    instance,  N.   Y.  S.   807.     In  this   ease  Clarke, 

Long  V.   Stafford,    (1886)    103  N.  Y.  J-,   concurs  with  Laughlin,   J.;    Pat- 

274,  283,   3   State   Rep.   87,   8   N.   E.  terson  and  Scott,  JJ.,  concur  in  re- 

522;     Probst     v.     Rochester     Steam  versal   on   the   groun''   that  at  least 
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§  894.  Implied  Renewals  Generally. —  Where  the  parties 

to  a  contract  continue  to  act  under  it  after  the  termination  of  the 
period  fixed  for  its  duration,  the  law  will  ordinarily  presume  that 
the  general  terms  of  the  original  contract  apply  to  the  continued 
transaction.''  Thus  where  a  contract  by  a  merchant  to  furnish 
another  with  goods  provides  that  the  title  to  the  goods  shall  remain 
in  the  seller  until  paid  for,  and  after  the  term  specified  in  the 
contract  the  parties  continue  their  dealings  without  any  further 
agreement,  it  will  be  presumed  that  the  provision  of  the  original 
contract  for  the  retention  of  title  by  the  seller  applies  to  such 
further  transactions.*"  So  where  under  a  contract  of  employment 
for  a  specified  period  at  fixed  salary  the  employee  continues  to 
render  services'  after  such  period  without  any  further  agreement, 
his  employment  is  presumed  to  continue  on  the  same  terms,*^  and 
in  so  far  as  his  salary  is  concerned  this  is  held  true,  though  the 
employee  does  not  in  fact  perform  the  identical  services  which  he 
performed  under  the  original  contract.*^  And  it  has  been  held 
that  though  ordinarily  a  contract  of  employment  is  terminated  by 
the  death  of  the  employer,  the  parties  may  nevertheless  expressly 
contract  for  the  continued  rendition  of  services  by  the  employee 
in  the  care  of  the  employer's  property  until  the  appointment  of 
an  administrator,  and  it  has  been  held  in  such  a  case  that  in  the 
absence  of  any  express  agreement  to  the  contrary  the  presumption 
is  that  the  salary  paid  during  the  employer's  lifetime  shall  be  paid 
for  such  continued  services.*^  So  where  a  traveling  salesman 
employed  for  a  fixed  time  to  sell  goods  on  commission  continues 
after  the  expiration  of  the  period  so  fixed,  at  the  request  of  the 
employer,  to  solicit  orders  by  letters,  he  has  been  held  entitled  to 
recover  the  stipulated  commissions  on  the  orders  so  obtained.'* 
It  has  been  held,  however,  that  a  contract  to  furnish  gas  or  water 

there   was   a   renewal   for   one   year;  81.  Huntingdon  v.  Claflin,    (1868) 

and  McLaughlin,  J.,  concurs  on  this  38  N.  Y.  182,  6  Trans.  App.  168;  Vail 

ground,  but  dissents  as  to  the  opera-  v.  Jersey  Little  Falls  Mfg.  Co.,  (Sup. 

tion    of    the    statute    of    frauds,    if  G-  T.  1860)   32  Barb.  564. 

pleaded,   as   a  defense  to   a   renewal  82.  Vail  v.  Jersey  Little  Falls  Mfg. 

for  the   stated  period  of  more   than  Co.,   (Sup.  G.  T.  1860)   32  Barb.  564. 

one  year.  83.  Ross  v.  Hardin,    (1879)    79  N. 

79.  Dutton  V.  Gale  Mfg.  Co.,   (Sup.  Y.  84. 

G   T   1887)  43  Hun  198,  4  State  Rep.  84.  Dewey  v.  Brown,    (Sup.   1891) 

4^Q  59  Hun  37,  35  State  Rep.  159,  12  N. 

80.  Dutton  V.  Gale  Mfg.  Co.,  (Sup.  Y.  S.  661. 
G.  T.  1887)  43  Hun  198,  4  State  Rep. 

410,  25  Wkly.  Dig.  561. 
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to  a  municipality  for  a  year  is  not  in  its  nature  a  continuing  one, 
and  that  if  the  gas  or  water  company,  after  the  contract  period 
has  expired,  continues  to  furnish  gas  or  water  to  the  municipality, 
there  is  no  inference  that  the  old  rates  of  compensation  are  to 
govern.^  The  law  will  not,  as  a  general  rule,  imply  the  renewal 
of  a  contract  for  any  definite  term  merely  because  the  parties  con- 
tinue to  act  under  it  after  the  expiration  of  the  time  specified  for 
its  duration.*'  Under  the  law  relating  to  landlord  and  tenant  in 
case  of  a  lease  of  real  estate  for  a  term  of  years,  if  the  tenant 
holds  over  after  the  termination  of  the  lease  the  rule  is  adopted  in 
our  state  that  the  landlord  has  the  option  to  treat  the  tenant  as  a 
tenant  for  another  year ; "  and  if  he  accepts  rent  or  otherwise 
assents  to  the  holding  over,  then  the  tenant  has  the  rights  of  a 
tenant  for  another  year.  This,  however,  is  a  technical  rule  apply- 
ing only  to  a  lease  of  real  estate,  and  does  not  apply  to  a  hiring 
of  personal  property  or  the  like.**  So  where  the  parties  entered 
into  a  contract  by  which  the  one,  a  street  railway  company,  in 
consideration  of  a  specified  yearly  rate,  payable  monthly,  granted 
to  the  other  the  privilege  of  placing  advertisements  in  its  ears  for 
a  certain  term,  and  after  the  expiration  of  such  term  the  latter, 
without  any  further  agreement,  continued  to  keep  his  advertise- 
ments in  the  cars  and  made  the  stipulated  monthly  payments,  it 
was  held  that  this  did  not  constitute  a  renewal  of  the  contract  for 
another  year,  and  that  the  company  could,  therefore,  terminate  it 
at  any  time.*^  It  has  also  been  held  that  an  instrument  by  which 
the  owner  of  a  building  gives  to  another  a  right  to  use  the  roof 
for  the  purpose  of  erecting  a  bulletin  board  to  display  advertise- 
ments for  a  term  of  years,  at  a  yearly  rental,  with  access  to  the 
roof  during  business  hours  to  erect  and  maintain  the  signs,  reserv- 
ing in  the  owner  a  right  to  enter  and  make  improvements  at  any 
time,  does  not  create  the  conventional  relation  of  landlord  and 
tenant,  although  the  words  "  let  "  and  "  landlord  "  are  used; 
and  that  as  such  an  agreement  merely  gives  a  right  to  erect  and 
maintain  the  sign  during  the  period  stated,  the  owner,  having  been 

85.  Harlem   Gaslight   Co.   v.   New  87.   Schuyler  v.   Smith,    (1873)    51 
York,    (1865)    33  N.  Y.  309;   Queeois       N.  Y.  309. 

County    Water    Co.    v.    New    York,  88.   Chamberlain  v.   Pratt,    (1865) 

(Sup.  1919)    186  App.  Div.  512,  174  l^  ^'J-  f''  S^^f «  ^-  Second  Ave.  R. 

^^gggg  Co.,   (1884)  97N.Y.-384. 

JM.  X.  43.  oD».  gg    pjj^^g  ^    Second   Ave.   R.   Co., 

86.  Chase  v,   Second   Ave.   R.   Co.,  (i884)    97    N.   Y.   384,   affirming  48 
(1884)  97  N.  Y.  384.  Super.  Ct.  220. 
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notified  prior  to  the  expiration  of  the  term  that  the  licensee  will 
no  longer  occupy  the  premises,  cannot  treat  him  as  holding  over 
for  another  year  by  reason  of  his  failure  to  remove  the  signboard 
before  the  expiration  of  the  term.'*' 

§  895.  Implied  Renewal  of  Employment  Contracts  Gener- 

*^y- —  The  view  is  taken,  in  case  of  contracts  of  employment  for 
a  year  on  a  yearly  salary,  though  payable  monthly  or  the  like, 
that  if  after  the  expiration  of  the  term  the  employment  is  con- 
tinued without  further  agreement,  a  re-employment  or  renewal  of 
the  contract  for  another  year  on  the  same  terms  as  the  original 
contract  will  be  presumed.'^     This  presumption  is,  however,  one 


90.  United  Merchants'  Realty,  etc., 
Co.  V.  New  York  Hippodrome,  (Sup. 
]9'Q9)  133  App.  Div.  582,  118  N.  Y. 
S.  128,  reversing  61  Misc.  308,  113 
N.  Y.  S.  740,  and  affirmed  201  N.  Y. 
601  mem.,  95  N.  E.  1140. 

91.  Huntingdon  v.  Claflin,  (1868) 
38  N.  Y.  182,  6  Trans.  App.  168; 
Adams  v.  Fitzpatrick,  (1891)  125 
N.  Y.  124,  34  State  Rep.  859,  26  N 
E.  143,  affirming  56  Super.  Ct.  580, 
23  State  Rep.  203,  5  N.  Y.  S.  181; 
Brightson  v.  H.  B.  Claflin  Co.,  (Sup 
1903)  84  App.  Div.  557,  82  N.  Y.  S. 
667,  affirm'ed  as  to  this  but  reversed 
on  other  grounds  180  N.  Y.  76,  72  N. 
E.  920;  Baker  v.  Appleton,  (Sup. 
1905)  107  App.  Div.  358,  95  N.  Y.  S. 
125,  affirmed  187  N.  Y.  548  mem.,  80 
N.  E.  1104;  Mendelson  v.  Bronner, 
(Sup.   1908)    124  App.  Div.  396,  108 

_N.  Y.  S.  807;  Mason  v.  New  York 
Produce  Exch.,  (Sup.  1908)  127  App. 
Div.  282,  HI  N.  Y.  S.  163,  affirmed 
196  N.  Y.  548  mem.,  89  N.  E.  1104; 
Vail  V.  Jersey  Little  Falls  Mfg.  Co., 
(Sup.  G.  T.  1860)  32  Barb.  564; 
Wallace  v.  Devlin,  (Sup.  G.  T.  1885) 
36  Hun  275;  Mason  v.  Seeor,  (Sup. 
G.  T.  1894)  76  Hun  178,  57  State 
Rep.  333,  27  N.  Y.  S.  570;  Lichten- 
stein  V.  Fisher,  (Sup.  1895)  87  Hun 
397,  2  N.  Y.  Annot.  Cas.  156,  68 
State  Rep.  428,  34  N.  Y.  S.  304,  on 
second  appeal  6  App.  Div.  385,  39  N. 
Y.  S.  553;  Copp  v.  Colorado  Coal, 
etc.,  Co.,    (City   Ct.   G.  T.   1897)    20 


Misc.  702,  703,  46  N.  Y.  S.  542;  Wood 
v.  Miller,  (Sup.  App.  T.  1912)  78 
Misc.  377,  138  N.  Y.  S.  562;  Pomer- 
antz  V.  Polonsky,  (Sup.  App.  T, 
1918)  103  Misc.  346,  170  N.  Y.  S.  43; 
Greer  v.  People's  Telephone,  etc.,  Co., 
(Super.  Ct.  G.  T.  1884)  50  Super. 
Ct.  517;  Hodge  v.  Newton,  (Com.  PI. 
1888)  14  Daly  372,  13  State  Rep.  139, 
But  see.  Tucker  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  (Sup.  G.  T.  1889)  53 
Hun  139,  25  State  Rep.  318,  6  N.  Y. 
S.  134. 

In  Hodge  v.  Newton,  (Com.  PI. 
1888)  14  Daly  372,  it  appeared  that 
the  plaintiff  was  hired  by  the  de- 
fendants by  oral  contract  for  one 
year,  the  services  to  commence  at  a 
fixed  date  some  days  after  the  mak- 
ing of  the  contract.  At  the  end  of 
the  year  he  continued  in  the  defend- 
ant's employ  in  the  same  capacity, 
receiving  the  same  wages,  for  three 
months,  when  he  was  discharged 
without  cause.  It  was  held  that  the 
first  contract  was  continued  for  an- 
other year  by  plaintiff's  holding  over 
by  the  implied  consent  of  the  defend- 
ants; that  the  new  contract  could  not 
be  affected  by  the  alleged  invalidity 
of  the  old  one  as  in  violation  of  the 
statute  of  frauds;  and  that  the  ques- 
tion of  the  invalidity  of  the  first  con- 
tract on  such  ground  could  not  be 
raised,  the  contract  having  been  fully 
performed. 
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of  fact  and  not  of  law/^  and  while  it  will  control  in  the  absence 
of  any  evidence  of  a  different  understanding  between  the  parties, 
it  may  be  rebutted  and  a  continuance  of  the  employment  on  a 
different  basis  shown.'^  If  the  original  contract  is  for  no  definite 
period  it  cannot  be  regarded  as  renewed  for  any  definite  period 
irrespective  of  the  length  of  the  continuance  of  service.  Thus  a 
contract  of  employment  is  not  for  a  fixed  term,  though  the  salary  is 
to  be  paid  at  a  certain  rate  per  annum,  and  the  continuance  of  the 
employment  after  a  year  will  not  create  by  implication  a  renewal  for 
another  year  certain,  but  merely  a  renewal  or  continuance  of  the 
contract,  on  the  same  terms,  that  is,  a  contract  for  an  indefinite 
period  and  therefore  terminable  at  will.'*  On  the  other  hand, 
where  the  contract  provided  for  the  payment  of  a  certain  salary 
"  for  the  first  year,"  and  an  increased  salary  "  for  the  second  year 
and  thereafter  ' '  if  the  services  rendered  during  the  first  year  were 
satisfactory,  it  was  held  that  if  the  employee  held  over  in  the 
employment  during  the  third  year  the  contract  was  thereby  re- 
newed for  such  year,  the  court  construing  the  contract  as  a  hiring 
from  year  to  year.'"  And  where  the  contract  is  to  run  "  from 
month  to  month  "  at  a  monthly  salary,  it  is  a  contract  for  monthly 

92.  Adams  v.  Fitzpatrick,  (1891)  95.  Mason  v.  New  York  Produce 
125  N.  Y.  124,  34  State  Rep.  859,  26  Exch.,  (Sup.  1908)  127  App.  Div.  282, 
N.  E.  143;  Brown  v.  Actors'  Fund,  m  N.  Y.  S.  163,  affirmed,  196  N.  Y. 
(Sup.  Tr.  T.  1918)  103  Misc.  578,  548,  mem.,  89  N.  E.  1104.  To  sus- 
171  N.  Y.  S.  682.  tain  this  decision  it  is  necessary,  it 

93.  Scanlon  v.  Clafin  Co.,  (Com.  would  seem,  to  treat  the  contract  in 
PI.  1893)  6  Misc.  595,  56  State  Rep.  the  first  instance  as  a  contract  for 
344,  25  N!  Y.  S.  1149;  Summers  v.  two  definite  terms  of  employment, 
Phenix  In.s.  Co.,  (Supp.  App.  T.  namely  for  the  first  and  for  the  sec- 
1906)   50  Misc.  181,  98  N.  Y.  S.  226.  ond  year.     If  this  is  so  the  holding 

94.  Copp  V.  Colorado,  Coal,  etc.,  over  into  the  third  year  would  un- 
Co.,  (City  Ct.  G.  T.  1897)  20  Misc.  doubtedly  be  a  renewal  of  the  con- 
702,  46  N.  Y.  S.  542.  See  also  Doug-  tract  for  a  third  year.  If,  however, 
lass  V.  Merchants'  Ins.  Co.,  (1890)  the  term  of  the  original  contract  is  to 
118  N.  Y.  484,  29  State  Rep.  944,  23  he  considered  as  an  indefinite  con- 
N.  E.  806;  Tucker  v.  Philadelphia,  tract  of  hire  at  a  certain  annual  rate 
etc..  Coal,  etc.,  Co.,  (Sup.  G.  T.  1889)  a-nd  as  such  terminable  at  will  (see 
53  Hun  139,  25  State  Rep.  318,  6  N.  supra,  section  879),  the  decision  is 
Y.  S.  134;  Summers  v.  Phenix  Ins.  not  based,  it  would  seem,  on  a.  good 
Co.,  ( Sup.  App.  T.  1906 )  50  Misc.  foundation.  Also  if  the  original  con- 
181,  98  N.  Y.  S.  226.  tract  is  regarded  as  in  the  first  in- 

As  to  whether  a  contract  fixing  the  stance  a  contract  for  a  single  term  of 
compensation  as  so  much  per  year  or  two  years,  the  conclusion  that  it  was 
the  like  is  a  contract  for  a  definite  renewed  by  the  holding  over  is  op- 
period  or  one  for  an  indefinite  period,  posed  to  the  authorities  referred  to 
see  supra,  section  879.  in  the  following  section. 
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periods  automatically  renewed  by  the  continuance  of  the  employ- 
ment after  the  termination  of  any  month  and  is  not  terminable 
by  either  party  during  a  monthly  period.'^ 

§  896.  Original  Term  More  or  Less  than  a  Year  as  AfFect- 

ing  Implied  Renewal. —  If  the  original  contract  of  employment  is 
in  writing  and  for  a  period  of  several  years,  a  renewal  of  the  con- 
tract for  the  same  term  cannot  be  implied,  as  this  would  violate 
the  provision  of  the  statute  of  frauds  requiring  contracts  not  to  be 
performed  within  a  year  to  be  in  writing."  And  it  has  been  held 
that  where  the  original  term  of  the  hiring  is  for  a  period  of  two  or 
more  years  a  renewal  of  the  contract  for  one  year  cannot  be  implied 
from  a  holding  over  in  the  employment  after  the  expiration  of  the 
term  stated.'*  It  has  been  held,  however,  that  though  the  original 
contract  was  for  a  term  of  several  years  at  a  yearly  salary,  and 
without  further  agreement  the  employment  was  continued  from 
year  to  year,  a  renewal  of  the  employment  for  yearly  periods 
would  be  presumed,  so  as  to  preclude  the  employer  from  putting 
an  end  to  the  employment  during  a  current  year.''  And  though 
the  original  contract,  which  was  verbal,  was  for  a  few  days  over 
a  year  but  for  a  yearly  salary,  and  intended  by  the  parties  as  a 
yearly  employment,  it  was  held  that  a  renewal  for  another  year 
would  be  presumed  from  the  continuance  of  the  employment  with- 
out any  further  understanding.^  If  the  original  contract  is  for  less 
than  a  year,  and  the  employee  holds  over  in  his  employment  after 
the  expiration  of  the  original  term,  the  view  has  been  taken  that 
no  presumption  arises  of  a  renewal  for  a  similar  period.^  Thus 
where  it  appeared  that  the  plaintiff  was  employed  sometime  in 
January,  the  term  of  service  to  begin  on  March  1st  and  end  on 

96.  Bozzone  v.  Stafford,  (Sup.  App.  on  the  ground  that  as  the  complaint 
T.  1914)  85  Misc.  53,  146  N.  Y.  S.  alleged  a  renewal  for  the  full  period 
1076.  of  the   original   contract   a   recovery 

97.  Brightson  v.  H.  B.  Claflin  Co.,  could  not  be  had  on  the  ground  of  an 
(1904)    180  N.  Y.  76,  72  N.  E.  920;  implied  renewal  for  a  year. 

Schott    V.    La    Compagnie    Generale,  1.    Adams    v.    Fitzpatriclc,     (1891) 

(Sup.  Tr.  T.  1906)   52  Misc.  236,  102  125  N.  Y.  124,  34  State  Rep.  859,  26 

N     Y     S     901.        See    also   Chase   v.  N.    E.    143,   affirming    56   Super.    Ct. 

Second  Ave.  R.  Co.,   (1884)   97  N.  Y.  580,  23  State  Rep.  203,  5  N.  Y.  S.  181. 

3g4  2.  Barnes  v.  Summit  Sillc  Mfg.  Co., 

98.  Schott  V.  La  Compagnie  Gen-  (Sup.  App.  T.  1909)  113  N.  Y.  S. 
erale  (Sup  Tr.  T.  1906)  52  Misc.  977;  Moskowitz  v.  Mawhinney,  (Sup. 
236,  102  N.  Y.  S.  901.  App.  T.  1912)   137  N.  Y.  S.  903.     See 

99    Brightson  v.  H.  B.  Claflin  Co.,       also  Caldwell  v.  Caldwell  Co.,    (Sup. 
(Sup.    1903)    84    App.    Div.    557,    82       App.  T.  1904)   88  N.  Y.  S.  970. 
N.  Y.  S.  667,  reversed  180  N.  Y.  76, 
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January  1st,  and  he  held  over  in  his  employment  until  January 
31st  of  the  following  year,  it  was  held  that  there  was  no  presump- 
tion of  a  renewal  of  the  contract  for  another  ten  months.^  Like- 
wise where  the  hiring  was  for  six  months  with  the  privilege  of 
renewal  at  the  option  of  the  employee  for  another  six  months, 
which  was  exercised,  and  after  the  latter  six  months  the  employee 
held  over  in  the  employment,  it  was  held  that  a  second  renewal 
for  an  additional  six  months  would  not  be  implied.^ 

§  897. Continuance  in  Employ  of  Successor  of  Original 

Employer  as  Implied  Renewal. — ^Where  a  person  was  in  the  employ 
of  an  individual  under  a  yearly  contract,  and  a  partnership  was 
formed  to  carry  on  his  employer's  business,  and  the  employee 
without  any  further  agreement  continued  to  work  for  the  firm, 
it  has  been  held  that  no  renewal  of  the  contract  by  the  firm  for 
another  year  can  be  implied.^  It  would  be  otherwise,  it  would 
seem,  if  the  firm  had  expressly  assumed  the  obligation  of  the 
individual  member  on  the  employment  contract.  And  where  a 
corporation  was  formed  to  succeed  to  the  business  of  a  partner- 
ship, assuming  the  business  engagements  of  the  firm  as  a  part 
consideration  for  the  transfer  of  the  firm's  assets,  and  it  appeared 
that  the  plaintiff  had  been  in  the  employ  of  the  firm  on  a  contract 
for  a  year  which  had  been  impliedly  renewed  from  year  to  year 
by  his  holding  over  in  the  firm's  employ,  and  the  plaintiff  con- 
tinued in  the  employ  of  the  corporation  without  any  further  agree- 
ment, it  was  held  that  as  the  corporation  assumed  all  the  business 
engagements  of  the  firm,  the  plaintiff  was  in  effect,  as  regards  the 
corporation,  in  the  position  of  one  having  with  it  a  contract  of 
employment  for  a  year  which  was  impliedly  renewed  each  year 
by  his  holding  over  in  the  employ  of  the  corporation.' 

3.  Barnes  v.  Summit  Silk  Mfg.  Co.,  holding  over  might  constitute  a  re- 
(Sup.  App.  T.  1909)  113  N.  Y.  S.  newal  for  another  year.  This  ques- 
977.  tion    was    not,    however,    raised    by 

4.  Moskowitz  v.  Mawhinney,   (Sup.  counsel  or  considered  by  the  court. 
App.  T.  1912)    137  N.  Y.  S.  903.  5.    Mason    v.    Secor,     (Sup.    G.    T. 

It  is  suggested  that  in  a  case  of  1894)     76    Hun    178,    57    State    Rep. 

this  character  it  is  possible  that  by  333,  27  N.  Y.  S.  570.. 
reason   of   the   first   renewal  for   six  6.  Baker  v.  Appleton,    (Sup.  1905) 

months,  the  original  term  of  employ-  107  App.  Div.  358,  95  N.  Y.  S.  125, 

ment  could  be  considered  as  a  hiring  affirmed  187  N.  Y.  548  mem.,  80  N. 

for   iL  year,   and   that   therefore   the  E.  1104. 
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General  Matters 
§  898.  In  General. —  Performance  of  a  contract  consists  in  doing 
the  thing  agreed  to  be  done/  and  must,  as  a  general  rule,  conform 
to  the  terms  of  the  contract.^  The  burden  of  proving  performance 
is  on  the  party  whose  duty  it  is  to  perform,^  or  to  show  the  facts 
excusing  his  nonperformance.^  Where  the  act  to  be  performed  is 
the  obtaining  of  the  consent  of  the  federal  government  to  the  land- 
ing and  maintenance  of  a  foreign  cable  in  this  country,  it  is  not 
performed  by  ascertaining  that  the  government's  consent  is  un- 
necessary and  cannot  be  given  by  the  executive  authorities.^     If 

1.  McElraevy,  etc.,  Co.  v.  St.  Jos-  Misc.  663,  165  N.  Y.  S.  399;  Mc- 
eph's  Home,  (N.  Y.  Munic.  Ct.  1913)  Elraevy,  etc.,  Co.  v.  St.  Joseph's 
143  N.  Y.  S.  235,  238.  Home,   (N.  Y.  Munic.  Ct.  1913)  143  N. 

2.  Duplex  Safety  Boiler  Co.  v.  Car-  Y.  S.  235;  Mittnacht  v.  Wolf,  (Sup. 
den,  (1886)  101  N.  Y.  387,  389,  1  G.  T.  1886)  6  State  Rep.  44;.  Hills 
State  Rep.  51,  4  N.  E.  749;  Howell  v.  Stillman,  (Sup.  G.  T.  1859)  18 
V.  Long  Island  R.   Co.,    (Sup.   G.   T.  How.  Pr.  58. 

1885)   37  Hun  381    (to  maintain  sta-  4.  Anderson  v.  Steitz,   (Sup.  G.  T. 

tion    on    certain    land  —  removal    of  1894)  75  Hun  347,  56  State  Rep.  769, 

station  to  other  land ) .  27   N.   Y.   S.   65.     See   infra,  section 

3.  Cobb  V.  Williams,  (Sup.  1810)  965  et  seq.  as  to  excuses  for  nonper- 
7  Johns  24;  Commercial  Cable  Co.  v.  formance. 

Philipp    Bauer    Co.,     (Sup.    App.    T.  5.    DeCastro    v.    Compagnie    Fran- 

1918)    102   Misc.    699,    169   N.   Y.   S.        caise,  (Sup.  G.  T.  1895)   85  Hun  231, 
450,  reversing  on  other  grounds  100        66  State  Rep.  391,  32  N.  Y.  S.  960, 
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the  performance  by  one  party  is  in  accordance  with  the  terhis  of 
the  contract  it  is  immaterial  that  it  results  in  no  benefits  to  the 
other  party.  For  instance,  if  a  contract  to  sink  a  well  is  performed 
according  to  its  terms,  it  is  immaterial  whether  or  not  the  well, 
when  finished,  is  useful  to  the  party  for  whom  the  work  is  done  or 
fitted  for  the  purpose  of  its  intended  use.' 

"Where  work  is  to  be  done  for  a  party  on  his  own  premises  there 
is  an  implied  obligation  on  his  part  to  give  to  the  contractor  reason- 
able access  to  the  premises  to  enable  him  to  do  the  work  and  not 
to  interfere  unreasonably  therewith.'  It  is  not  always  easy  to 
determine,  where  several  contractors  are  Avorking  together  in  the 
erection  of  a  building,  where- each  contract  is  made  with  a  knowl- 
edge of  the  existence  of  the  other  contracts,  and  where  there  is  an 
understanding  that  they  must  be  carried  on  at  the  same  time,  just 
how  far  the  owner's  duty  to  one  contractor  to  provide  him  with 
a  reasonable  opportunity  for  doing  his  work,  and  with  proper 
access  to  the  premises  for  that  pmpose,  is  modified  by  the  existence 
of  the  other  contracts  and  the  necessity  of  all  being  carried  on 
together.  It  is  clear,  however,  that  where  the  owner,  either  by 
himself  or  by  his  employee,  retains  the  control  as  to  the  manner 
in  which  the  other  contracts  are  to  be  perfoi-med,  he  is  bound  to 
use  such  control  in  a  way  that  will  not  render  the  performance  of 
any  of  the  contracts  unnecessarily  burdensome  or  expensive  upon 
the  contractoi".* 

So  long  as  a  contractor  produces  work  which  satisfies  the  require- 
ments of  the  contract  he  may,  in  the  interest  of  economy,  choose  his 
own  methods  of  work.'  As  said  by  Blackmar,  J. :  "  This  is  not 
only  law  but  common  sense;  for  when  a  contractor  bids,  his  esti- 
mates, which  influence  the  bid,  are  necessarily  based  on  his  own 
methods  of  work  so  long  as  those  methods  are  not  controlled  by 
the  specifications. ' ' "     And  a  general  provision  in  the  contract 


affirmed  .on  opinion  below  155  N.  Y.  43  N.  Y.  S.  8,  affirmed  162  N.  Y.  614 

688,  50  N.  E.  1116.  mem.,  57  N.  E.  1108. 

6.  Chapin  v.  Candee,  (City  Ct.  G.  9.  Del  Genovese  v.  Third  Ave.  R. 
T.  1895)  14  Misc.  453,  70  State  Rep.  Co.,  (Sup.  1897)  13  App.  Div.  412, 
741,  35  N.  Y.  S.  1018.  43  N.  Y.  S.  8,  affirmed  162  N.  Y.  614 

7.  Del  Genovese  v.  Third  Ave.  R.  mem.,  57  N.  E.  1108;  Meads  v.  New 
Co.,  (Sup.  1897)  13  App.  Div.  412,  York,  (Sup.  1920)  191  App.  Div.  365, 
43  N.  Y.  S.  8,  affirmed  162  N.  Y.  614  181  N.  Y.  S.  704. 

mem.,  57  N.  E.  1108.  10.    Meads    v.    New    York,     (Sup. 

8.  Del  Genovese  v.  Third  Ave.  R.  1920)  191  App.  Div.  365,  370,  181  N. 
Co.,    (Sup.   1897)    13  App.  Div.  412,  Y.  S.  704. 
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requiring  the  work  to  be  done  to  the  satisfaction  of  the  architect 
or  engineer  under  whose  supervision  the  work  is  to  be  done  does 
not  authorize  him  to  interfere  with  the  contractor's  chosen  method 
of  doing  the  work.^^ 

In  the  performance  of  building  contracts  and  the  like,  the  con- 
tractor assumes  the  risk  of  unforeseen  conditions  not  due  to  any 
act  or  omission  of  the  other  party,  rendering  the  work  more 
expensive  than  anticipated ; "  and  where  evidence  has  been  intro- 
duced showing  a  failure  by  the  contractor  to  perform  his  contract 
in  a  workmanlike  manner  it  is  error  to  admit  evidence  on  his 
behalf  that  it  would  have  cost  more  than  the  agreed  compensation 
to  have  done  so.^^  The  contractor  does  not,  however,  assume  the 
risk  of  conditions  caused  by  the  wrongful  acts  or  omissions  of  the 
other  party."  And  in  case  of  a  contract  for  the  construction  of  a 
new  state  canal,  paralleling  an  old  canal,  the  contractor  does  not 
assume  the  risk  of  seepage  from  the  old  canal  rendering  the  work 
more  costly,  where  such  seepage  is  due  to  the  failure  of  the  state 
to  perform  its  duty  in  keeping  the  old  canal  in  a  proper  state  of 
repair.-'"  A  contract  to  drive  a  well,  the  pipe  to  be  driven  until 
it  "  has  reached  water  bearing  gravel,"  is  performed  when  water 
bearing  gravel  is  reached,  irrespective  of  whether  the  water  is 
potable  or  not,  though  the  contractor  knew  that  water  for  domestic 
purposes  was  desired.^'  In  case  of  a  contract  to  put  a  motor  car 
in  good  running  order,  the  party  for  whom  the  work  is  to  be 
done  is  entitled  to  a  reasonable  opportunity  to  examine  the  work 
done  and  to  test,  if  necessary,  whether  the  contract  has  been 
performed." 

§  899.  Alternative  Stipulations. —  Covenants,  it  is  said,  are  in 
the  alternative,  in  the  proper  sense  of  the  term,  where  they  give  an 
election  to  the  party  bound  by  them  to  perform  one  or  the  other  of 

11.  Meads  v.  New  York,  (Sup.  strom  v.  State,  (1914)  213  N.  Y.  68, 
1920)  191  App.  Div.  365,  181  N.  Y.  S.       106  N.  E.  924. 

704.  15.    Sundstrom    v.    State,     (1914) 

12.  Sundstrom  v.  State,  (Sup.  213  N.  Y.  68,  106  N.  E.  924,  revers- 
1913)  159  App.  Div.  241,  144  N.  Y.  ing  159  App.  Div.  241,  144  N.  Y.  S. 
S.   390,  approved  as  to  this  but  re-  390. 

versed  on   other   grounds   213  N.   Y.  16.    SweeSy    v.    O'Rourke,     (1919) 

68,  106  N.  E.  924.     See  infra,  section  226  N.  Y.  378,  123  N.  E.  752,  modify- 

973  et  seq.  ing   as   to  this,    173   App.   Div.   947, 

13.  Williams  V.  Keech,  (Sup.  1843)  158  N.  Y.  S.  1132   (salt  water). 

■4  Hill  168,  17.  Kehoe  v.  Newman,    (Sup.  App 

14.  Horgan  v.  New  York,    (1899)        T.  1918)   169  N.  Y.  S.  71. 
.16Q,N.  Y.  516,  55  N.  E.  204;   Sund- 

23 
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the  acts  to  wliich  they  relate,  and  by  the  filling  of  one  covenant 
to  discharge  himself  wholly  from  the  performance  of  the  other. ^^ 
Therefore,  where  a  carrier  agrees  to  transport  property  for  a 
certain  charge  and  deliver  it  at  the  point  of  destination  v/ithin  a 
certain  time,  and  that  for  each  day's  delay  he  will  deduct  a  certain 
amount  from  the  stated  charge,  it  has  been  held  that  this  is  not 
strictly  a  case  of  alternative  covenants,  as  by  the  first  the  duty  to 
transport  the  property  within  the  stated  time  is  imposed,  and  the 
second,  instead  of  relieving  the  carrier  conditionally  from  this 
duty,  fixes  merely  the  measure  of  damages  for  its  breach,  and  that 
consequently,  in  an  action  for  a  breach  of  the  covenant  to  trans- 
port within  the  stated  time,  it  is  only  necessary  to  allege  in  the 
complaint  its  breach  without  an  allegation  that  no  reduction  in 
the  charge  was  made.^' 

It  is  the  general  rule  that  where  a  promise  is  in  the  alternative 
or  disjunctive  it  may  be  discharged  by  the  performance  of  either 
of  the  alternative  acts  at  the  election  of  the  promisor.^"  Thus 
where  a  lessor  agrees  in  the  lease  to  renew  or  sell  the  premises  at 
their  then  market  value,  without  binding  the  lessee  either  to  pur- 
chase or  to  renew,  the  right  to  elect  which  the  lessor  will  do  is 
given  him.  In  this  connection  O'Brien,  J.,  says:  "  We  think  such 
a  covenant  is  analogous  to  the  common  covenant  whereby  a  land- 
lord agrees  to  renew  the  term  or  pay  for  the  improvements  on  the 
property.  Both  reason  and  authority  favor  the  view  that  such  a 
covenant  leaves  it  optional  with  the  landlord  as  to  whether  he 
will  renew  the  lease  or  purchase  the  buildings.  By  parity  of 
reasoning,  a  similar  conclusion,  it  seems  to  us,  should  flow  from  an 
optional  contract  such  as  this,  wherein  the  landlord  agrees  to  do 
one  of  two  things,  and  where  the  tenant  agrees  to  do  neither.  It 
must  be  remembered  that  the  tenant  here  assumes  no  obligation; 
he  neither  agrees  to  renew  the  term  nor  to  purchase;  the  covenant 
is  one  entirely  on  the  part  of  the  landlord,  and  it  would  thus 
seemingly  be  necessary  that  the  option  should  be  with  her. ' ' " 

18.  Harmony  v.  Bingham,  (Super.  Bamman  v.  Binzen,  (Sup.  G.  T. 
Ct.  1852)    8  Super.  Ct.  209,  230.  1892)    65  Hun  39,  47  State  Rep.  67, 

19.  Harmony  v.  Bingham,  (Super.  19  N.  Y.  S.  627,  affirmed  on  opinion 
Ct.  1852)  8  Super.  Ct.  209,  affirmed  below  142  N.  Y.  636,  37  N.  E.  566; 
12  N.  Y.  99.  Stephens  v.  Howe,   (Super.  Ct.  G.  T. 

20.  Hurd  V.  Kelly,  (1879)  78  N.  Y.  1873)    34   Super.   Ct.    133.      See  also 
588,    595;    McNitt    v.    Clark,     (Sup.  Fox   v.    Coggeshall,    (Sup.    1904)    95 
1811)    7   Johns.  465;    Smith  v,   San-  App.  Div.  410,  88  N.  Y.  S.  676. 
born,     (Sup.    1814)     11    Johns.    59;  21.   Bamman   v.   Binzen,    (Sup.  G. 


§  S99]      PERFORMANCE  AND  BREACH  GENERALLY       1365 

And  where  the  plaintiff  agreed  to  make  three  or  four  models  for 
the  defendant,  it  was  held  that  the  privilege  of  determining 
whether  three  or  four  should  be  made  was  given  to  the  plaintiff.^^ 
Likewise  Avhere  a  promisor  agreed  to  pay  for  services  at  a  certain 
i-ate  in  gold  coin,  or  at  another  rate  in  currency,  it  was  held  that 
he  had  the  right  in  the  first  instance  to  elect  as  to  the  medium  of 
payment.25  Also  where  a  creditor  agrees  to  renew  a  note  for  two 
or  three  months,  he  has  the  right  to  elect  whether  the  renewal 
shall  be  for  two  or  for  three  months.^*  If  a  party  is  bound  to  make 
an  election  by  performing  one  or  the  other  alternative  by  a  certain 
time  and  he  suffers  the  day  to  pass  without  performing  either,  the 
other  party  may  then  elect  for  himself  which  alternative  shall  be 
performed.^  Thus  in  an  early  case  where,  by  the  condition  of  a 
bond,  the  obligor  had  an  election  to  pay  six  hundred  dollars  for  a 
patent  right,  at  the  end  of  twelve  months,  or  to  account  to  the 
obligee  for  the  profits,  etc.,  and-  the  obligor  sold  the  right  to  a 
third  person,  and  made  no  election  within  twelve  months,  it  was 
held  that  the  obligor  having  failed  to  make  his  election  or  to  per- 
form any  part  of  the  condition  of  the  bond  within  the  time  speci- 
fied, he  had  lost  his  election,  and  the  obligee  might  elect  which  he 
would  demand,  and  hold  the  obligor  for  the  payment  of  the  six 
hundred  doUars.^^  The  right  of  election,  in  the  first  instance,  may 
be  conferred  on  the  promisee,^'  and  such  effect  will  be  given  to  the 
language  used  where  this  clearly  appears  to  have  been  the  inten- 
tion of  the  parties,  though  the  right  of  election  is  not  in  express 
terms  given  to  the  promisee.  Thus  where  the  assets  of  a  savings 
bank  had  become  impaired  and  a  bond  was  executed  to  it  for  the 
purpose  of  being  exhibited  to  the  banking  department  so  as  to 
enable  the  bank  to  continue  business,  by  the  terms  of  which  the 
several  obligors  agreed  to  pay  to  the  bank  a  certain  and  separate 
sum  of  money  on  a  day  specified  "  or  six  months  after  demand," 

T.   1892)    65  Hun  39,  47   State  Rep.  123   N.   B.    865,    affirming    175    App. 

67,    19    N.    Y.   S.    627,    affirmed    on  Div.   980,   162  N.  Y.  S.   1120. 
opinion  below  142  N.  Y.  636,  37  N.  25.  McNitt  v.  Clark,    (Sup.   1811) 

E_  566.  7    Johns.    465;     Stephens    v.    Howe, 

22.  Sharp  v.  Johnson,    (Sup.  G.  T.  (Super.    Ct.   G.   T.    1873)    34   Super. 
1871)  60  Barb.  144,  41  How.  Pr.  400,  Ct.  133. 

3  Lans.  520.  26.  McNitt  v.  Clark,    (Sup.  ISll) 

23.  Stephens  v.  Howe,    (Super.  Ct.       7  Johns.  465. 

G.  T.  1873)    34  Super.  Ct.  133.  27.  B.  P.  Dueas  Co.  v.  Bayer  Co., 

24.  Gallagher  v.  Ancient  Order  of        (Sup.  Tr.  T.  1916)    163  N.  Y.  S.  32, 
Hibernians,    (1919)    226   N.   Y.    667,       41. 
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it  was  held  that  the  right  to  elect  as  to  the  time  of  payment  was 
conferred  on  the  bank,  and  that  therefore  an  action  on  the  bond 
brought  six  months  after  demand  but  before  the  specified  day  was 
not  premature. 2*  And  where  one  merchant  agreed  to  sell  to  another 
a  commodity  to  the  extent  of  the  latter 's  "  requirements,  .  .  . 
estimated  at  from  sixty  to  seventy -five  barrels,"  this  was  con- 
sidered as  conferring  on  the  buyer  the  right  to  demand  the  maxi- 
mum amount  if  such  amount  was  required  for  his  business,  but  it 
was  also  held  that  to  entitle  the  buyer  to  demand  a  delivery  of 
such  maximum  amount  he  must  show  that  his  business  required  it.^' 

After  there  has  been  an  election  as  to  which  alternative  is  to  be 
performed,  this  is  binding,  and  the  party  so  electing  has  no  right 
to  change  his  election.^"  Where  the  promise  is  in  the  alternative 
the  fact  that  one  part  of  the  alternative  is  not  binding  on  the 
promisor  is  no  reason  why  he  should  be  relieved  from  performing 
the  other  if  it  is  valid  and  binding.^^  Thus  where  a  lease  provides 
that  the  lessor  shall  renew  for  a  rental  to  be  agreed  on  by  the 
parties,  or  that  he  shall  pay  the  value  of  the  buildings  erected  by 
the  lessee,  the  fact  that  the  provision  for  renewal  is  unenforceable 
because  of  uncertainty  as  to  the  rent  does  not  relieve  the  lessor 
from  liability  to  pay  for  the  improvements.'^ 

§  900.  Duty  to  Perform  Personally. —  Where  the  subject  of  the 
contract  involves  no  personal  relation  or  confidence  between  the 
parties  or  the  exercise  of  personal  skill  or  diligence,  it  is  not  neces- 
sary that  its  performance  be  by  the  promisor  personally ;  he  may 
procure  its  performance  through  third  persons  or  subcontractors, '^ 
or  by  associating  another  with  him,'*  and  as  is  shown  elsewhere, 
such  a  contract  may  be  assigned  so  as  to  entitle  the  assignee  to 
perform  it  and  recover  the  compensation.'^    This  is  true  generally 


28.  HuM  V.  Kelly,  (1879)  78  N.  Y.  Y.    659;    Ocorr,    etc.,    Co.    v.    Little 
588,  affirming   17   Hun  327.  Falls,   (Sup.  1902)   77  App.  Div.  592, 

29.  B.  P.  Ducas  Co.  v.  Bayer  Co.,  79  N.  Y.  S.  251,  affirmed  178  N.  Y. 
(Sup.  Tr.  T.  1916)    163  N.  Y.  S.  32.  622  mem.,  70  N.  E.  1104;  Wetter  v. 

30  Strauss  v.  Hammerstein,    (Sup.  Kleinert,    (Sup.  1910)    139  App.  Div. 

1912)  152  App.  Div.  128,  136  N.  Y.  S.  220,  123  N.  Y.  S.  755.  See  also  Gast 

613;    Stephens  v.  Howe,    (Super.  Ct.  v.   Johnston,    (City  Ct.  G.  T.   1886) 

6.  T.  1873)  34  Super.  Ct.  133.  3  State  Rep.  258. 

31.  Greason    v.    Keteltas,     (1858)  34.  Cramer  v.  Metz,   (1874)    57  N. 
17  N.  Y.  491.  Y.  659;  Nixon  v.  Zuricalday,  (1895) 

32.  Greason  v.  Keteltas,   (1858)   17  144  N.  Y.  300,  63  State  Rep.  703,  39 
N.  Y.  491.  N.  E.  340. 

33.  Cramer  v.  Metz,   (1874)    57  N.  35.  See  supra,  section  760. 


§  901]  PEEFOEilANC'E  AND  BREACH  GENERALLY  136J- 

as  to  a  building  or  construction  contract,^^  one  for  the  demolition 
and  removal  of  a  building,^'  or  for  the  furnishing  of  building 
materials.'*  And  it  is  held  that  an  express  provision  in  a  building 
contract  that  no  part  of  the  work  is  to  be  sublet  will  not  prevent  a 
recovery  by  the  contractor  who  has  sublet  the  work  or  a  part 
thereof,  where  the  owner  allows  the  subcontractor  to  perform  the 
work.''  It  has  also  been  held  that  the  provision  of  the  General 
Municipal  Law  (Gen.  Munic.  Law,  i§  86;  23  McKinney's  Cons. 
Laws,  p.  80),  prohibiting  a  contractor  to  whom  a  contract  has 
been  let  by  a  municipality  from  assigning,  transferring,  conveying, 
subletting  or  otherwise  disposing  of  the  same  without  the  consent 
of  the  authorities,  was  intended  to  prevent  a  contractor  from 
assigning  the  whole  or  a  substantial  part  of  the  contract  to  some 
one  else  and  thus  relieve  himself  from  responsibility  in  respect 
thereto,  and  did  not  prevent  a  practical  mason  who  obtains  a  con- 
tract to  erect  a  school  building  in  a  city  from  subletting  the 
carpenter  work  to  a  practical  carpenter.^"  If  the  contract  involves 
a  matter  of  personal  skill  it  must  be  performed  personally;  for 
example,  where  an  artist  is  employed  to  paint  a  picture  the  party 
for  whom  the  work  is  to  be  done  is  entitled  to  the  labor  and  skill 
of  the  artist  selected,  and  is  not  required  to  accept  a  picture  painted 
by  another  artist,  however  competent  the  latter  may  be.*^  Under 
an  allegation  of  performance  generally,  performance  through  an 
agent  or  third  person  may  be  shown.^^ 

§  901.  Insolvency  or  General  Assignment  as  Breach  of  Con- 
tract.—  Where  the  subject  of  the  contract  involves  no  personal 
relation  or  confidence  between  the  parties,  or  the  exercise  of  per- 
sonal skill  or  science,  and  there  are  no  words  restraining  its  assign- 
ment, the  right  of  a  party  to  assign  his  rights  under  the  contract 
is  upheld."    And  a  general  assignment  does  not  constitute  a  breach 

36.  Devlin  v.  New  York,  (1875)  63  son,  (Sup.  G.  T.  1888)  15  State  Rep. 
N.  Y.  8,  50  How.  Pr.  1;  New  England  227,  aflBrmed  on  opinion  below  119 
Iron  Co.  V.  Gilbert  El.  R.  Co.,  (1883)        N.  Y.  658,  23  N.  E.  1150. 

91  N.  Y.  153.  40.  Oeorr,  etc.,  Co.  v.  Little  Falls, 

37.  Wetter  v.  Kleinert,  (Sup.  (Sup.  1902)  77  App.  Div.  592,  79  N. 
1910)  139  App.  Div.  220,  123  N.  Y.  Y.  S.  251,  aflBrmed  178  N.  Y.  622 
S.  755.  mem.,  70  N.  E.  1104. 

38.  Van  Fleet  v.  New  Era  Constr.  41.  Francois  v.  Ochs,  (Com.  PI. 
Co.,    (Sup.  1911)    142  App.  Div.  517,       1854)  2  E.  D.  Smith  417. 

127  N.  Y.  S.  19.  42.  Van  Fleet  v.  New  Era  Constr. 

39.  Lewis  v.  Yagel,  (Sup.  G.  T.  Co.,  (Sup.  1911)  142  App.  Div.  517, 
1894)   77  Hun  337,  60  State  Rep.  23,       127  N.  Y.  S.  19. 

28  N.  Y.  S.  833;   Beinhauer  v.  Glea-  43.  See  supra,  section  760. 
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by  the  assignor  of  his  contract  by  reason  merely  of  the  insolvency, 
which  such  an  act  implies/*  and  this  is  true  though  the  assignment 
is  for  the  benefit  of  creditors.''^  And  even  in  case  of  an  executory 
contract  of  sale  on  credit,  the  insolvency  of  the  buyer  is  not  ground 
for  a  rescission  of  the  contract  by  the  seller,  though  it  does 
authorize  him  to  demand  payment  on  delivery,  thus  abrogating 
the  provision  as  to  extending  credit;**  Likewise  a  transfer  of  his 
business  by  a  manufacturer  does  not  itself  constitute  a  breach  of 
his  executory  contract  to  sell  and  deliver  products  of  his  manu- 
factory.*' 

§  902.  Right  of  Contractor  to  Remedy  Defects  in  Performance. 
—  If  in  the  course  of  the  performance  of  a  building  contract  there 
has  been  a  failure  on  the  part  of  the  contractor  to  comply  with 
the  plans  and  specifications  or  to  do  work  in  a  workmanlike  manner, 
which  unless  corrected  would  constitute  a  breach  of  contract  on 
his  part,  the  contractor  has  the  right  to  correct  such  defects  if  the 
time  limited  for  the  completion  of  the  work  has  not  expired,**  and 
consequently  this  does  not  entitle  the  party  for  whom  the  work  is 
being  done  to  stop  the  contractor  in  the  performance  of  it,  where 
he  offers  to  remedy  the  defect  and  proceed  with  the  work.*'* 

§  903.  Performance  to  Meet  Certain  Test. —  If  the  contract, 
requires  that  the  performance  meet  certain  tests  this  requirement 
must  of  course  be  complied  with  in  order  to  show  a  due  perform- 
ance.""  Thus  where  a  person  agrees  to  buy  a  gas  governor  on 
condition  that  it  makes  a  certain  saving  "to  be  demonstrated  " 
by  a  test  of  burners  "  with  and  without  "  the  governor,  it  cannot 
be  said  that  a  fair  test  has  been  made  where  the  seller,  after  a  test 
made  with  the  governor  in  operation,  refuses  to  remove  it,  and 

44.  Vandegrift  v.  Oowles  Engineer-  Y.  434,  58  N.  E.  516,  reversing  on 
ing  Co.,  (1900)  161  N.  Y.  435,  444,  other  grounds  22  App.  Div.  33,  47 
55    N.    E.    941.      See    also    National       N.  Y.  S.  824. 

Surety  Co.  v.  Winston,    (Sup.   1914)  48.   Fallon  v.  Lawler,    (1886)    102 

161  App.  Div.  594,  146  N.  Y.  S.  825,  N.  Y.  228,  1  State  Rep.  397,  6  N.  E. 

affirmed  217  N.  Y.  725  mem.,  112  N.  392. 

E.  1066.  49.   Fallon  v.   Lawler,    (1886)    102 

45.  Devlin  v.  New  York,  (1875)  63  N.  Y.  228,  1  State  Rep.  397,  6  N.  E. 
N.  Y.  8,  50  How.  Pr.  1;   Vandegrift  392. 

V.    Cowles    Engineering    Co.,     (1900)  50.    American   Gas   Control   Co.  v. 

161  N.  Y.  435,  444,  55  N.  E.  941;  In  Von  Raitz,    (Sup.  App.  T.   1897)    '?1 

re  Carter,   (Sup.  1897)   21  App.  Div.  Miac.  55,  46  N.  Y.  S.  986;  American 

118,   47    N.   Y.    S.   383,   affirmed   155  Gas    Control    Co.    v.    Kramer,    (Sup. 

N.  Y.  627  mem.,  49  N.  E.  1094.  App.  T.  1897)   21  Misc.  57,  46  N.  Y. 

46.  See  infra,  section  1010.  S.  871. 

47.  Ellis  v.  Miller,    (1900)    164  N. 
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subsequently  makes  no  further  test.^i  As  a  general  rule  the  party 
to  whom  performance  is  due  has  the  right  to  an  opportunity  to  be 
present  when  the  specified  test  is  made.^^  The  party  for  whose 
benefit  the  test  is  to  be  made  may  waive  the  necessity  therefor,^' 
or  a  departure  from  the  mode  of  making  the  test,=*  and  where  he 
is  present  when  a  test  is  made  and  makes  no  objection  thereto, 
this  constitutes  a  waiver  of  an  objection  that  the  prescribed  mode 
of  making  the  test  was  not  foUowed.^^  Where  a  person  contracts 
to  install  air  propellers  for  removing  smoke  from  the  tempering 
room  of  a  manufactory,  to  be  run  with  power  furnished  by  the 
manufacturer  and  to  meet  a  certain  test,  the  refusal  of  the  manu- 
facturer to  furnish  the  power  to  make  the  test  excuses  the  non- 
making  of  the  test.^^  And  where  a  buyer  agrees  to  purchase  prop- 
erty and  pay  the  price  provided  that  the  subject  matter  of  the  sale 
answers  a  certain  test,  which  he  agrees  to  make,  it  is  a  condition 
precedent  to  his  liability  to  pay  that  the  property  meet  the  required 
test ;  but  if  after  a  delivery  of  the  property  he  fails  for  an  un- 
reasonable time  to  make  the  tests,  this  constitutes  a  waiver  of  the 
condition  and  renders  him  liable  for  the  price."  Where  parties 
stipulate  that  articles  to  be  manufactured  shall  be  of  a  particular 
kind  and  quality,  and  at  the  same  time  stipulate  that  they  shall 
be  tested  by  some  person  selected  by  the  purchaser  before  delivery 
to  ascertain  whether  they  are  of  the  specified  kind  and  quality, 
and  such  test  is  in  fact  made  by  him,  and  the  goods  are  thereupon 
delivered  and  accepted,  no  remedy  by  action  can  be  had  on  the 
contract,  although  the  goods,  or  some  portion  of  them,  are  sub- 
sequently ascertained  not  to  be  equal  to  the  warranty.  In  the 
absence  of  fraud  and  of  collusion  between  the  manufacturer  and 
the  person  selected,  his  decision  on  the  test  that  the  articles  are 
such  as  the  contract  requires  is  conclusive  against  the  purchaser 


51.  American  Gas  Control  Co.  v.  55.  Bennett  v.  Edison  Electric  11- 
Von  Raitz,  (Sup.  App.  T.  1897)  21  luminating  Co.,  (Sup.  1898)  26  App. 
Misc.  55,  46  N.  Y.  S.  980.  Div.   363,   49  N.   Y.   S.   833,   affirmed 

52.  American   Gas    Control   Co.   v.  164  N.  Y.  131,  58  N.  E.  7. 

Von  Raitz,    (Sup.  App.  T.   1897)    21  56.  Howard  v.  American  Mfg.  Co., 

Misc.  55,  46  N.  Y.  S.  986.  (1900)    162  N.  Y.  347,  56  N.  E.  986, 

53.  Howard  V.  American  Mfg.  Co.  affirming  15  Misc.  4,  71  State  Rep. 
(1900)    162  N.  Y.  347,  56  N.  E.  986.  481,  36  N.  Y.  S.  430. 

54.  Bennett  v.  Edison  Electric  11-  57.  McDonald  v.  Pierson,  (Sup.  G. 
luminating  Co.,   (Sup.  1898)   26  App.  T.  1862)    38  Barb.   128. 

Div.   363,   49   N.   Y.   S.   833,   afKrmed 
164  N.  Y.  131,  58  N.  E.  7. 
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who  subsequently  receives  them.^*  A  guaranty  that  a  heating 
plant  will  heat  a  house  which  is  in  the  course  of  construction 
refers  as  to  the  test  to  a  finished  house  and  a  completed  heating 
plant,  and  nonperformance  thereof  is  not  shown  by  a  test  made 
before  the  doors  are  hung  or  the  plaster  dried  and  before  the  plant 
is  completed.^' 

§  904.  Performance  on  Account  of  Party  in  Default. —  Build- 
ing and  construction  contracts  frequently  provide  that,  on  the 
default  of  the  contractor  duly  to  perform  the  contract,  the  other 
party  may  take  over  the  work  and  complete  it  on  the  contractor's 
account.  Such  a  provision  is  held  valid.'"  And  where  the  party 
for  whom  the  work  is  being  done  exercises  this  right,  this  is  to  be 
regarded  as  in  effect  a  completion  by  the  contractor  in  so  far  as 
his  right  to  compensation  is  concerned,  the  expense  of  completion 
to  be  deducted  from  the  agreed  price. '^  And  if  the  cost  of  com- 
pleting the  work  exceeds  the  unpaid  balance  of  the  compensation, 
this  excess  may  be  recovered  from  the  contractor.*^  The  burden  is 
on  the  party  for  whom  the  work  is  to  be  done  to  show  the  expense 
of  completing  the  work,"  but  the  parties  may  expressly  agree  that 
the  certificate  of  the  architect  or  engineer,  under  whose  super- 
vision the  work  is  to  be  completed,  shall  be  conclusive  as  to  the 
expense  of  so  doing,  and  in  the  absence  of  fraud  or  bad  faith  full 
effect  is  given  to  the  certificate.*^    It  is  not  incumbent  on  the  party 

58.  McParlin  v.  Boynton,  (Sup.  State  Rep.  463,  12  N.  Y.  S.  720;  Edi- 
G.  T.  1876)  8  Hun  449,  affirmed  71  son  Electric  Illuminating  Co.  v. 
N.  Y.  604  mem.  Seo  also  New  York  Guastavino  Fire  Proof  Constr.  Co., 
State  Monitor  Milk  Pan  Co.  v.  Rem-  (Sup.  1897)  16  App.  Div.  358,  44 
ington,  (Sup.  G.  T.  1886)  41  Hun  N.  Y.  S.  1022;  White  v.  Livingston, 
218,  4  State  Rep.  181.  (Sup.    1902)    69    App.    Div.    361,   75 

59.  Wheeler  v.  Mowers,  (County  N.  Y.  S.  466;  Hall  v.  Long,  (Sup. 
Ct.  1896)  16  Misc.  143,  74  State  Sp.  T.  1901)  34  Misc.  1,  68  N.  Y.  S. 
Rep.  540,  38  N.  Y.  S.  950.  522;    Amsterdam  Bldg.   Co.  v.   Nils- 

60.  Phelan  v.  Albany,  etc.,  R.  Co.,  son,  (Sup.  App.  T.  1918)  171  N.  Y.  S. 
(Sup.  G.  X.  1869)   1  Lans.  258.    Wil-  391. 

son  V.  Curran,   (Sup.  1920)   190  App.  62.  Jones  v.  New  York,    (Sup.  Tr. 

Div.  581,  180  N.  Y.  S.  337.  T.   1900)    32  Misc.  211,  65  N.  Y.  S. 

61.  Van  Cleef  v.  Van  Vechten,  747,  affirmed  60  App.  Div.  161,  which 
(1892)   130  N.  Y.  571,  42  State  Rep.  is  affirmed   174  N.  Y.  517  mem.,  66 

736,  29  N.  E.  1017,  reversing  55  Hun  N.  E.  1113. 

467,   29   State  Rep.   378,  8  N.  Y.   S.  63.    Edison    Electric    Illuminating 

760;  Crouch  v.  Gutmann,  (1892)   134  Co.  v.  Guastavino  Fire  Proof  Constr. 

N.  Y.  45,  45  State  Rep.  470,  31  N.  E.  Co.,  (Sup.  1897)  16  App.  Div.  358,  44 

271;   Weeks  v.   O'Brien,    (1894)    141  N.  Y.  S."l022. 

N.  Y.  199,  56  State  Rep.  813,  36  N.  E.  64.   New   York   Bldg.,   etc.,   Co.   v. 

185,   reversing   59   Super.   Ct.   28,   35  Springfield  Elevator,  etc.,  Co.,    (Sup. 
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for  whom  the  work  is  being  done  to  exercise  his  reserved  right  to 
complete  the  work  on  account  of  the  contractor ;  this  is  a  privilege 
which  he  may  exercise  or  not  as  he  chooses ;  ^^  but  when  on  the 
abandonment  of  the  work  by  the  contractor  the  other  party  com- 
pletes it,  it  will  be  presumed  that  in  so  doing  he  was  acting  under 
a  provision  in  the  contract  giving  him  the  right  to  do  so  on  account 
of  the  contractor.**  To  entitle  the  party  for  whom  the  work  is 
being  done  to  take  it  out  of  the  hands  of  the  contractor  and  com- 
plete it  on  the  latter 's  account,  the  provisions  of  the  contract  con- 
ferring this  right  must  be  complied  with.*'  Where  the  party  for 
whom  the  work  is  being  done  is  authorized,  on  the  certificate  of 
the  architect  or  engineer  supervising  the  work  that  the  contractor 
is  not  proceeding  with  due  diligence,  to  take  it  out  of  the  hands 
of  the  contractor  and  complete  it  on  his  account,  the  certificate  of 
the  architect  or  engineer  is  conclusive,  in  the  absence  of  fraud  or 
bad  faith,  that  the  contractor  was  not  proceeding  with  the  work 
with  proper  diligence ;  **  it  is  otherwise,  however,  if  the  architect 
or  engineer  acts  arbitrarily  and  not  under  the  bona  fide  belief  that 
there  is  an  unreasonable  delay,*'  and  it  has  been  held  that  the 
action  of  the  engineer  is  to  be  deemed  arbitrary  where,  without 
any  investigation  of  the  matter,  he  acts  on  false  reports  of  his 
assistants.™     Where  the  party  for  whom  the  work  is  being  done 

1900)  56  App.  Div.  294,  67  N.  Y.  S.  Constr.  Co.,   (Sup.  App.  T.  1916)   157 

887.  N.     Y.     S.     782;     Hall    v.     Bennett, 

65.  Mitchell  v.  Williams,  (Sup.  (Super.  Ct.  G.  T.  1882)  48  Super.  Ct. 
1903)  80  App.  Div.  527,  530,  80  N.  302. 

Y.  S.  864.     See  also  Beecher  v.  Schu-  68.  Mahoncy  v.  Oxford  Realty  Co., 

back.    (Com.  PI.  G.  T.  1893)   4  Misc.  (Sup.  1909)    133  App.  Div.  656,  118 

54,    53    State    Rep.    74,   23   N.   Y.    S.  N.  Y.  S.  216;  Wakefield  Constr.  Co. 

604.  V.  New  York,   (Sup.  1913)    157  App. 

66.  Van  Clief  v.  Van  Vechten,  Div.  535,  142  N.  Y.  S.  743,  affirmed 
(1892)  130  N.  Y.  571,  42  State  Rep.  213  N.  Y.  633  mem.,  107  N.  E.  1087; 
736,  29  N.  E.  1017,  reversing  55  Hun  Jones  v.  New  York,  (Sup.  Tr.  T. 
467,  29  State  Rep.  378,  8  N.  Y.  S.  1900)  32  Misc.  211,  65  N.  Y.  S.  747, 
760.  affirmed  60  App.  Div.  161,  70  N.  Y. 

67.  Simmons  v.  Ocean  Causeway,  S.  46,  which  is  affirmed  174  N.  Y. 
(Sup.   1897)    21  App.  Div.  30,  47  N.  517  mem.,  66  N.  E.  1113. 

Y.  ,S.  360;  Cody  v,  New  York,   (Sup.  69.  Wakefield   Constr.   Co.  v.   New 

1902)    71  App.  Div.  54,  75  N.  Y.  S.  York,  (Sup.  1913)  157  App.  Div.  535, 

648;     General    Supply,    etc.,    Co.    v.  142  N.  Y.  S.  743,  affirmed  213  N.  Y. 

Goelet,    (Sup.    1912)     149   App.    Div.  033  mem.,  107  N.  E.  1087. 

80,   133   N.   Y.   S.   978;    Hagaman  v.  70.   Wakefield   Constr.   Co.  v.  New 

Rochester,  (Sup.  1918)   185  App.  Div.  York,  (Sup.  1913)  157  App.  Div.  535, 

161,  172  N.  Y.  S.  734;  Lord  v.  Wool-  142  N.  Y.  S.  743,  affirmed  213  N.  Y. 

ley,'  (Sup.  Tr.  T.  1913)  82  Misc.  656,  633  mem.,  107  N.  E.  1087. 
144   N.    Y.    S.    385;    Farber  v.   Essie 
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exercises  his  right  to  take  the  work  out  of  the  hands  of  the  con- 
tractor and  complete  it  on  the  latter 's  account,  only  the  expense 
cf  so  doing  can  be  deducted  from  the  contract  price ;  '^  but  where 
the  contract  provides  for  changes  in  the  plans,  the  cost  thereof 
to  be  added  to  or  deducted  from  the  agreed  compensation  as  the 
case  might  be,  in  completing  the  work  the  original  plans  need  not 
be  strictly  followed,  due  allowance  being  made  for  any  additional 
cost  due  to  a  departure.'^  The  contractor  has  no  reason  to  com- 
plain because  the  other  party  in  completing  the  work  did  so  in  a 
less  expensive  manner  than  the  contract  required.'' 

§  905.  Removal  of  Obstacles  to  Performance  at  Expense  of 
Party  in  Default. —  Where  a  contract  calls  for  the  performance  of 
certain  acts  by  one  party  before  the  other  can  himself  perform,  and 
the  former  refuses  to  perform  such  prior  acts,  the  latter  has  no 
right,  as  a  general  rule,  to  perform  the  acts  himself  on  account  and 
at  the  expense  of  the  party  in  default  and  then  proceed  with  per- 
formance on  his  part,  but  must  treat  the  default  as  a  breach  of  the 
contract  and  rely  on  his  recovery  of  damages  for  the  breach.'* 
"  Generally,  where  one  has  contracted  to  perform  work,  etc.,"  says 
Woodruff,  J.,  "  if  he  find  obstacles  in  the  way  which  cannot  be 
removed  without  the  payment  of  money,  and  it  is  the  duty  of  the 
party  contracted  with  to  remove  such  obstacles,  and  so  enable  him 
to  perform  his  contract,  he  may  require  such  party  to  remove  them, 
and  if  such  party  refuse  he  will  be  excused  pro  tanto  from  the 
performance  of  his  contract,  and  may  recover  his  full  profits,  but 
he  cannot  volunteer  to  pay  the  money  himself,  and  then  compel 
the  other  to  repay  that  which  he  had  refused  to  pay.  It  would  be 
strange  if  a  request  that  the  plaintiff  pay  money  could  be  implied 
from  the  refusal  of  the  defendant  to  pay  it. ' '  '^  Thus  where  a 
contract  for  making  a  connection  with  a  sewer  requires  the  person 
for  whom  the  work  is  being  done  to  procure  the  necessary  permit 

71.  Gillen  v.  Hubbard,  (Com.  PI.  N.  Y.  246,  210  State  Rep.  726,  revers- 
1859)  2  Hilt.  303.  ing  42  Hun  232,  5  State  Rep.  112,  25 

72.  Zimmerman  v.  Jourgensen,  Wkly.  Dig.  333;  Tborp  v.  Ross, 
(Sup.  G.  T.  1893)  70  Hun  222,  54  (1868)  4  Keyes  546,  4  Abb.  App.  Dec. 
State  Rep.  13,  24  N.  Y.  S.  170,  416;  New  York  Architectural  Terra- 
affirmed  144  N.  Y.  656  mem.,  39  N.  Cotta  Co.  v.  Williams,  (Sup.  1905) 
E.  859.  102  App.  Div.  1,  13,  92  N.  Y.  S.  808, 

73.  New  York  Bldg.,  etc.,  Co.  v.  affirmed  184  N.  Y.  579  mem.,  77  N.  E. 
Springfield  Elevator,  etc.,  Co.,    (Sup.       1192. 

1900)   56  App.  Div.  294,  67  N.  Y.  S.  75.  Thorp  v.  Ross,   (1868)   4  Keyeg 

887.  546,  554,  4  Abb.  App.  Dec.  416. 

74.  Parr  v.  Greenbush,   (1889)   112 
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from  the  municipal  authorities  and  pay  the  fee  exacted,  and  he 
refuses  to  do  this,  the  contractor  has  no  right  himself  to  procure 
the  permit  and  pay  the  fee  and  recover  the  amount  from  the  party 
in  default.'* 

^  906.  Contimiing  Performance  after  Breach  or  Repudiation 
by  Other  Party. — "Where  there  is  a  breach  of  contract  by  one  party, 
and  the  other  party  is  permitted  thereafter  to  perform  the  same  in 
part,  receiving  the  contract  price  for  such  part  performance,  the 
party  not  in  default  does  not  waive  or  release  his  claim  for  dam- 
ages for  the  breach ;  while  the  party  not  in  default  may  stop  and 
refuse  further  performance  and  claim  full  damages  for  the  breach, 
he  is  not  required  to  do  so,  but  may  continue  to  perform  in  so  far 
as  he  is  permitted  and  then  claim  the  damages  he  has  suffered 
from  the  breach."  Thus  where  under  a  construction  contract  the 
party  for  whom  the  work  is  being  done  agrees  to  furnish  the  neces- 
sary material  as  the  work  progresses,  the  contractor  is  not  required, 
on  the  failure  of  the  former  to  furnish  the  materials,  to  abandon 
the  contract,  but  may  continue  performance  and  recover  the  dam- 
ages resulting  from  the  suspension  of  the  work  due  to  the  failure 
to  furnish  the  materials  as  required.'*  The  same  principle  is  applied 
where  a  contractor  who  has  engaged  to  do  a  part  of  the  work  on  a 
building  is  delayed  in  his  work  by  the  failure  of  the  owner  to  per- 
form his  implied  obligation  to  have  other  work  on  the  building  so 
far  completed  as  to  enable  the  contractor  to  proceed  with  his 
work ; "  but  where  a  contractor  agrees  to  do  a  part  of  the  woi'k  in 
the  erection  of  a  structure  within  a  stated  time  provided  other 
work  necessary  to  enable  him  to  proceed  with  his  work  is  promptly 
done  so  as  to  enable  him  to  proceed  with  his  work,  he  having  knowl- 

76.  Thorp  v.  Ross,  (1868)  4  Keyes  175  App.  Div.  606,  162  N.  Y.  S.  814, 
546,  4  Abb.  App.  Dec.  416.  reversing  95  Misc.  235,  158  N.  Y.  S. 

77.  McMaster  v.  State,  (1888)  108  845,  which  reversed  91  Misc.  405, 
N.  Y.  542,  13  State  Rep.  674,  15  N.  155  N.  Y.  S.  367;  Merrill  v.  Ithaca, 
E.  417,  28  Wkly.  Dig.  400;  Byron  v.  etc.,  R.  Co.,  (Sup.  1837)  16  Wend. 
Low,  (1888)  109  N.  Y.  291,  14  State  586;  Allamon  v.  Albany,  (Sup.  G.  T. 
Rep.  823,  16  N.  E.  45;  Gearty  v.  New  1864)    43  Barb.  33. 

York,   (1902)   171  N.  Y.  61,  63  N.  E.  78.    Case   v.    Phoenix    Bridge    Co., 

804,    reversing   62   App.   Div.   72,   70  (1892)    134  N.  Y.  78,  45  State  Rep. 

N.    Y.     S.    942;     Weeks    v.    Trinity  603,  31  N.  E.  254,  affirming  as  to  this 

Church,    (Sup.    1900)    56   App.    Div.  but   reversing   on   other   grounds    58 

195,  67  N.  Y.  S.  670;  Pope  Mfg.  Co.  Super.  Ct.  435,  19  Civ.  Pro.  373,  34 

V.    Rubber    Goods    Mfg.    Co.,     (Sup.  State  Rep.  581,  11  N.  Y.  S.  724. 

1905)   110  App.  Div.  341,  97  N.  Y.  S.  79.  Allamon  v.  Albany,  (Sup.  G.  T. 

73;  Rosenthal  Paper  Co.  v.  National  1864)   43  Barb.  33. 
Folding  Box,  etc.,   Co.,    (Sup.   1916) 
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edge  that  the  contract  for  such  other  work  had  been  let  to  a  third 
person  without  any  time  limit,  it  has  been  held  that  the  party  for 
whom  the  work  is  being  done  does  not  impliedly  promise  that  the 
contractor  shall  not  be  delayed  by  the  noncompletion  of  the  work 
to  be  done  by  the  third  person,  and  consequently  cannot  recover 
damages  on  account  of  a  delay  caused  by  the  noncompletion  of  the 
other  work,  the  consequence  of  such  delay  being  merely  to  excuse 
the  contractor's  nonperformance  within  the  agreed  time.*"  Where 
a  building  or  construction  contract  requires  its  performance  to 
the  satisfaction  of  the  engineer  or  other  agent  of  the  party  for 
whom  the  work  is  to  be  done,  and  such  person  demands  that  work 
be  done  not  within  the  contract  or  that  work  be  done  over  which 
has  been  properly  done,  the  contractor  may  under  certain  circum- 
stances comply  with  such  demand  and  sue,  on  account  of  such 
wrongful  demand,  as  for  a  breach  of  the  contract.*'  In  this  con- 
nection Hiscock,  J.,  as  regards  a  contract  for  municipal  work,  says: 
"  Within  certain  limits  a  contractor  who  is  ordered  by  the  proper 
representatives  of  the  municipality  to  furnish  materials  or  do  work 
as  covered  by  his  contract,  which  the  former  thinks  are  not  called 
for  by  such  contract,  may  under  protest  do  as  directed  and  subse- 
quently recover  damages  because  he  has  been  so  required,  even 
though  it  should  turn  out  that  the  contractor  was  right  and  that 
the  official  had  no  right  to  call  on  him  to  furnish  such  materials 
and  do  such  labor.  Decisions  of  this  court  have  so  conclusively 
established  the  principle  that  under  such  circumstances  the  con- 
tractor may  treat  the  conduct  of  the  municipality  acting  through 
its  representative  as  a  breach  of  contract  and  recover  damages, 
that  it  is  only  necessary  to  summarize  these  without  argument. ' '  '^ 
Thus  where  a  contract  for  street  paving  provides  that  the  work 
shall  be  done  to  the  satisfaction  of  the  engineer  or  other  officer 
or  agent  of  the  municipality,  and  requires  the  contractor  to  take 

80.  Case  v.  Phoenix  Bridge  Co.,  v.  New  York,  (Super.  1905)  102  App. 
(1892)  134  N.  Y.  78,  45  State  Rep.  Div.  548,  557,  92  N.  Y.  S.  897, 
603,  31  N.  E.  254,  reversing  58  Super.  affirmed  185  N.  Y.  549  mem.,  77  K. 
Ct.  435,  19  Civ.  Pro.  373,  34  State  E.  1190;  Meads  v.  New  York,  (Sup. 
Rep.  581,  11  N.  Y.  S.  724.  1920)    191   App.   Div.   365,   369,   181 

81.  Gearty  v.  New  York,  (1902)  N.  Y.  S.  704.  See  also  Mulholland 
171  N.  Y.  61,  63  N.  E.  804,  reversing  v.  New  York,  (1889)  113  N.  Y.  631, 
62  App.  Div.  72,  70  N.  Y.  S.  942;  22  State  Rep.  347,  20  N.  E.  856. 
Borough  Constr.  Co.  v.  New  York,  82.  Borough  Constr.  Co.  v.  New 
(1910)  200  N.  Y.  149,  93  N.  E.  480,  York,  (1910)  200  N.  Y.  149,  153,  93 
reversing  on  other  grounds  131  App.  N.  E.  480. 

Div.  278,  115  N.  Y.  S.  697;  Lentilhon 
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up  and  relay  any  defective  work,  it  has  been  held  that  if  the  officer 
or  agent  arbitrarily  demands  that  paving'  properly  done  be  taken 
up  and  relaid,  the  contractor  is  not  required  to  stop  work  and  sue 
for  damages  as  for  a  breach  of  the  contract,  but  may  relay  the 
paving  and  sue  for  damages  on  the  ground  that  he  was  unlawfully 
compelled  to  do  the  work  a  second  time.*^  If,  however,  in  case  of 
municipal  contracts  especially,  the  demand  is  clearly  unjustified, 
the  right  to  comply  therewith  and  sue  for  damages  as  for  a  breach 
of  the  contract  is  not  recognized;  in  such  a  case  the  contractor 
must  refuse  to  comply  with  the  demand,  and  if  it  is  persisted  in, 
treat  this  as  a  breach  and  rely  on  his  action  for  damages  for  such 
breach.** 

While  a  contract  is  executory  a  party  thereto  has  the  power  to 
stop  its  further  performance  by  the  other  party,  subject  himself 


83.  Gearty  v.  New  York,  (1902) 
171  N.  Y.  61,  63  N.  E.  804,  reversing 
62  App.  Div.  72,  70  N.  Y.  S.  942. 

84.  Borough  Constr.  Co.  v.  New 
York,  (1910)  200  N.  Y.  149,  93  N.  E. 
480,  reversing  131  App.  Div.  278,  115 
N.  Y.  S.  097.  In  this  case,  Hiscock,.  J., 
says:  "  Uhile  it  has  thus  been  es- 
tablished that  a  party  may  recover 
damages  as  for  a  breach  of  contract 
when  he  has  been  unlawfully  re- 
quired to  furnish  materials  or  do 
work  not  called  for  by  his  contract, 
I  agree  with  the  counsel  for  the  ap- 
pellant that  the  principle  unless  re- 
stricted in  its  application  may  be 
made  the  source  of  grave  abuse. 
While  such  an  action  theoretically 
seeks  to  recover  damages  as  for  a 
breach  of  contract,  its  real  purpose  is 
to  secure  compensation  for  extra 
work,  and  a  municipal  representative 
and  contractor  might  by  collusion 
make  the  theory  a  ready  method  of 
saddling  the  municipality  with  extra 
work  and  materials  which  it  never 
authorized  and  of  burdening  it  with 
liabilities  which  it  never  contem- 
plated. Municipalities  ought  not  to 
be  subjected  to  any  unlimited  risk  of 
this  kind,  but  some  such  logical  and 
reasonable  limitation  should  be  placed 
on  the  operation  of  this  principle  as 
will  be  decisive  under  ordinary  cir- 


cumstances and  be  a  safeguard 
against  any  such  unfortunate  result 
as  has  been  suggested.  The  under- 
lying justice  of  the  principle  is  that 
where  a  municipal  representative 
having  authority  to  speak  for  it  and 
supposed  to  be  familiar  with  such 
matters  in  apparent  good  faith  and 
with  a  show  of  reason  requires  a  con- 
tractor to  do  certain  things  as  cov- 
ered by  his  contract,  the  contractor 
although  protesting  against  the  re- 
quirement ought  not  to  be  compelled 
to  refuse  obedience  and  incur  the 
hazard  of  becoming  a  defaulter  on  his 
contract  even  though  it  ishall  subse- 
quently turn  out  that  he  was  right 
and  the  municipal  representative 
wrong  in  the  dispute.  The  theory 
involves  the  idea  that  the  require- 
ment of  the  municipal  representative 
finds  some  reasonable  basis  in  the 
contract  and  that  the  question 
whether  his  demand  is  proper  or  im- 
proper is  one  which  may  be  the  sub- 
ject of  some  doubt  and  debate  and 
in  respect  of  which  the  contractor 
might  prove  to  be  mistaken  if  he 
should  refuse  to  do  what  was  re- 
quired of  him,  and  there  is  no  justi- 
fication for  applying  it  where  the 
municipal  representative  requires 
something  which  is  so  palpably  and 
manifestly  beyond  the  provisions  of 
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to  such  damages  as  will  compensate  such  other  party  for  being 
stopped  in  performance  on  his  part  at  that  stage  of  the  contract ; 
and  the  party  forbidden  to  continue  performance  has  no  right 
to  proceed  with  it  and  thereby  increase  his  damages  and  then 
recover  such  increased  damages  from  the  party  forbidding  the, 
performance.*^ 

Demand  for  and  Tender  of  Performance 
§  907.  Demand  for  Performance. —  Where  the  contract  is  for 
the  payment  of  money  either  at  a  specified  time  or  generally,  which 
implies  a  promise  to  pay  immediately,  no  demand  for  payment  is 
necessary  before  an  action  for  a  failure  to  make  payment  can  be' 
commenced.  And  even  though  the  promise  is  to  pay  on  demand, 
no  specific  demand  is  necessary  before  action,  the  commencement  of 
the  action  being  regarded  as  a  sufficient  demand.*^  And  where  one 
party  agrees  to  pay  the  debt  of  the  other  party,  it  is  the  duty  of  the 
promisor  to  do  so  at  once  if  the  debt  is  overdue,  or,  if  not  overdue, 
immediately  on  its  maturity,  and  no  demand  that  he  do  so  is  neces- 
sary to  enable  the  other  party  to  sue  for  a  failure  to  pay  the  debt ;  *'' 
but  where  the  promise  to  pay  is  not  an  ordinary  promise  to  pay 
money  acknowledged  to  be  due  but  in  tlie  nature  of  a  promise  to  pay 
damages  for  a  breach  of  contract,  the  amount  to  be  liquidated  in  a 

the     contract     that     the     contractor  85.  Dillon  v.  Anderson,    (1870)   43 

would  not  be   confronted  by   any  of  N.  Y.  231;  Dunham  v.  Hastings  Pav. 

the  legal  perils  of   an  erroneous  de-  Co.,    (Sup.    1904)    95  App.  Div.  360, 

cision    if   he   should   refuse  to   obey.  88  N.  Y.  S.  835,  modified  as  to  other 

These  considerations  seem  to  suggest  matters  109  App.  Div.  514,  96  N.  Y. 

the  general  rule  that  where  the  mu-  S.  313;   Napier  v.  Spielmann,    (Sup. 

nicipal    representative,    without    col-  1908)    127  App.  Div.  711,  111  N.  Y. 

lusion   and   against   the   contractor's  S.   1009,   disapproving  as  to  this  54 

opposition,  requires  the  latter  to  do  Misc.  96,  103  N.  Y.  S.  982;   Clark  v. 

something  as  covered  by  his  contract,  Marsiglia,   (Sup.  1845)   1  Denio  317; 

and  the  question  whether  the  thing  Skinner  v.  Tinker,   (Sup.  G.  T.  1861) 

required  is  embraced  within  the  con-  34    Barb.    333;     Stephens    v.    Howe, 

tract  is  fairly  debatable  and  its  de-  (Super.   Ct.   G.   T.    1873)    34   Super, 

termination     surrounded    by    doubt,  Ct.   133;    Goodwin  v.  Kirker,    (Com. 

the  contractor  may  comply  with  the  PI.  1859)  2  Hilt.  401. 

demand    under    protest    and    subse-  86.  Locklin    v.    Moore,     (1874)    57 

quently   recover   damages   even   if   it  N.  Y.  360,  362. 

turns  out  that  he  was  right  and  that  87.  Marks  v.  England,  (Sup.  1899) 

the  thing  was  not  covered  by  his  con-  37  App.   Div.   539,   56  N.   Y.  S.  278. 

tract,  and,  on  the  other  hand,  if  the  See    also    Thomas    v.    Allen,     (Sup. 

thing  required  is  clearly  beyond  the  1841)   1  Hill  145;  Churchill  v.  Hunt 

limits  of  the  contract,  the  contractor  (Sup.   1846)    3  Denio  321. 
may  not  even  under  protest  do  it  and 
subsequently    recover    damages." 


§  907] 


PEEFORMANCE  AND  BEEACH  GENERALLY 


1377 


particular  manner,  a  demand,  it  would  seem,  is  necessary.**  Wliere 
a  person  agrees  to  do  an  act  other  than  the  payment  of  money 
without  any  time  for  its  performance  being  specified,  a  demand 
by  the  other  party  for  its  performance  is  ordinarily  necessary  to 
place  him  in  default ;  *'  and  where  by  the  terms  of  a  bilateral  con- 
tract the  acts  of  the  parties  are  to  be  concurrent,  it  is  the  duty  of 
him  who  seeks  to  maintain  an  action  for  its  breach,  either  by  way 
of  damages  for  nonperformance  or  for  the  recovery  of  money  paid 
thereon,  not  only  to  be  ready  and  tender  performance  on  his  part; 
but  he  must  demand  performance  from  the  other  party.'"  The 
necessity  for  a  demand  for  performance  may  be  waived  by  the 
party  on  whom  it  is  to  be  made;  And  this  effect  is  given  to  a 
repudiation  of  the  contract  by  such  party  or  his  act  putting  it  out 
of  his  power  to  perform,  as  in  such  a  case  the  making  of  the  demand 
would  be  an  idle  ceremony  which  the  law  will  not  require.'^  Where 
the  obligation  is  to  do  a  certain  thing  on  the  happening  of  a  cer- 
tain event,  which  may  become  known  to  the  promisor  or  with  which 
he  may  make  himself  acquainted,  he  is  not  entitled  to  any  notice 
of  the  happening  of  the  event  or  demand  for  performance,  unless 
he  stipulates  for  it ;  '^  but  when  the  promise  is  to  do  a  thing  on 


88.  New  York  v.  Eeilly,  (Sup.  G. 
T.  1891)  59  Hun  501,  36  State  Eep. 
810,  13  N.  Y.  S.  521;  Bunn  v.  Lett, 
(Sup.  G.  T.  1892)  65  Hun  43,  47 
State  Eep.  77,   19  N.  Y.  S.  728. 

89.  Weller  V.  Tuthill,  (1876)  66  N. 
Y.  347,  reversing  4  Hun  811  mem.; 
Taylor  v.  Goelet,  (Sup.  1911)  142 
App.  Div.  467,  126  N.  Y.  S.  1106; 
Boutwell  V.  O'Keefe,  (Sup.  G.  T. 
1860)    32  Barb.   434;    Eutty  v.   Con- 

•solidated  Fruit  Jar  Co.,  (Sup.  G.  T. 
1889)  52  Hun  492,  24  State  Eep. 
640,  6  N.  Y.  S.  23;  Newton  v.  Wales, 
(Super.  Ct.  1865)  26  Super  Ct.  453; 
Hunt  v.  Westervelt,  (Com.  PL  1855) 
4  E.  D.  Smith  225.  See  also  Vanoe  v. 
Bloomer,    (Sup.  1838)    20  Wend.  196. 

90.  Vandegrift  v.  Cowles  Engineer- 
ing Co.,  (1900)  161  N.  Y.  435,  443, 
55  N.  E.  941;  Eutty  v.  Consolidated 
Fruit  Jar  Co.,  (Sup.  G.  T.  1889)  52 
Hun.  492,  24  State  Eep.  640,  6  N.  Y. 
S.  23. 

91.  Eobinson  v.  Frank,  (1887)  107 
N,  Y.  655,  12  State  Eep.  467,  14  N. 


E.  413,  1  Silv.  App.  560,  27  Wkly. 
Dig.  336;  Murphy  v.  Dernberg,  (Sup. 
1903)  84  App.  Div.  101,  82  N.  Y.  S. 
585;  Brooklyn  Heights  E.  Co.  v. 
Brooklyn  City  E.  Co.,  (Sup.  1912) 
151  App.  Div.  465,  135  N.  Y.  S.  990; 
MeNish  v.  Coon,  (Sup.  1834)  13 
Wend.  26;  Clark  v.  Crandall,  (Sup. 
G.  T.  1848)  3  Barb.  612;  Smith  v. 
Tiffany,  (Sup.  G.  T.  1861)  36  Barb. 
23;  Hudson  Eiver  Power  Transmis- 
sion Co.  V.  United  Traction  Co., 
(Sup.  Sp.  T.  1904)  43  Misc.  205,  88 
N.  Y.  S.  448,  modified  as  to  other 
matters  98  App.  Div.  568,  91  N.  Y. 
S.  179;  Doner  v.  Williams,  (Sup.  G. 
T.  1884)  20  Wkly.  Dig.  456.  See 
infra,  section  957  et  seq.,  as  to  the 
general  effect  of  a  refusal  to  perform 
made  prior  to  the  time  limited  for 
performance. 

92.  Genesee  College  v.  Dodge, 
(1863)  26  N.  Y.  213;  Douglass  v. 
Howland,  (Sup.  IS40)  24  Wend.  35, 
48. 
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the  happening  of  an  event  which  lies  peculiarly  within  the  knowl- 
edge of  the  other  party,  the  promisor  is  entitled  to  notice  of  the 
happening  of  such  event.'^ 

§  908.  Tender  of  Performance  Generally. —  A  tender  is  an 
attempted  performance,  and  constitutes  an  offer  to  do  what  the 
promisor  has  agi-eed  to  do,  and  of  course  an  offer  to  do  something 
else  is  not  a  good  tender,'^  and  if  the  tender  is  divergent  from  the 
promise  the  party  making  such  defective  tender  is  ordinarily  left 
in  the  same  position  as  if  no  tender  was  made.^°  Thus  if  a  vendor 
chooses  from  bad  faith,  or  any  other  motive,  to  tender  a  deed  that 
openly  or  covertly  varies  in  its  terms  from  that  called  for  by  the 
contract  of  sale,  the  fact  that  the  purchaser  may  not  discover  it 
or  may  not  specifically  point  out  the  objection  when  so  tendered 
does  not  place  the  party  tendering  the  instrument  in  any  better 
position.'*  A  tender  also  implies  not  only  an  offer  to  do  the  thing 
proposed,  but  the  power  and  willingness  then  and  there  to  do  it. 
In  no  case  is  that  a  tender  which  the  party  has  not  the  power  or 
right  to  perform  in  case  his  offer  is  accepted."  It  must  also  be 
unconditional  if  the  obligation  is  unconditional,'*  but  if  the  right 
of  the  party  to  whom  the  tender  is  made  to  require  performance 
is  subject  to  a  condition  precedent  or  concurrent  to  be  performed  by 
him,  the  tender  is  not  invalidated  because  it  is  made  subject  to  the 
performance  of  such  condition.''  Defects,  otherwise  rendering  a 
tender  insufficient,  may  be  waived  by  the  party  to  whom  it  is  made, 
and  ordinarily  if  he  bases  his  refusal  to  accept  the  tender  on  specific 
grounds  this  will  constitute  a  waiver  of  inadvertent  defects,  which 
could  have  been  remedied  by  the  party  making  the  tender.^  In 
case  of  bilateral  contracts,  if  performance  by  one  party  is  a  con- 
dition precedent  or  concurrent  to  liability  on  the  part  of  the  other 
party  to  perform,  the  former  must  tender  performance  on  his . 
part  before  the  latter  can  be  placed  in  default ;  ^  and  as  a  general 


93.  Genesee      College     v.      Dodge,  96.  Kohner  v.  Higgins,   (Super.  Ct. 
(1863)   26  N.  Y.  213,  214.  (i.  T.  1877)   42  Super.  Ct.  4. 

94.  Levy  v.  Burgesa,   (1876)   64  N.  97.  Champion  v.  Joslyn,   (1871)  44 
Y.  390,  reversing  38  Super.  Ct.  431;  N.  Y.  653,  658. 

Hamilton   v.   Ganyard,    (Sup.   G.    T.  98.  Brooklyn   Bank   v.   De   Grauw, 

1861)  34  Barb.  204,  affirmed  3  Keyes  (Sup.   1840)    23  Wend.   342. 

45,   2   Abb.   App.   Dec.    314;    Kohner  99.  Wheelock  v.  Tanner,  (1868)  39 

V.  Higgins,    (Super.  Ct.  G.  T.   1877)  N.  Y.  481. 

42  Super  Ct.  4.  1.  Miesell    v.    Globe   Mut.    L.    Ins. 

95.  Kohner  v.  Higgins,  (Super.  Ct.  Co.,   (1879)    76  N.  Y.  115. 

G.  T.  1877)  49,  Super.  Ct.  4.  8.  Babcock  v.  Stanley,  (SuD.  1814) 
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rule,  in  case  of  contracts  of  sale  of  personal  property,  delivery 
and  payment  being  concurrent  acts,  the  seller  must  tender  a  deliv- 
ery and  the  buyer  must  tender  the  price  to  place  the  other  in 
default,'  but  in  case  of  a  contract  to  manufacture  an  article  for 
the  buyer  which  he  is  to  come  and  take  away  when  notified  that 
the  article  is  finished,  the  seller  after  completing  the  article  and 
notifying  the  buyer  that  it  is  ready  for  him  does  all  that  he  is 
required  to  do  and  need  not  make  a  tender  of  the  article  to  enable 
him  to  sue  for  the  price.*  In  case  of  a  contract  to  convey  land  free 
of  incumbrances,  the  mere  existence,  on  the  day  fixed  for  perform- 
ance, of  an  incumbrance  on  the  land  which  can  be  removed  by  the 
v«ndor,  is  not  itself  a  breach  of  the  contract  by  the  vendor,  so  as 
to  place  him  in  default  and  obviate  the  necessity  for  a  tender  by 
the  purchaser.^ 

§  909.  Waiver  of  Tender. — 'Though  in  the  first  instance  per- 
formance on  the  part  of  one  party  is  a  condition  precedent  or  con- 
current to  performance  by  the  other  party,  and  a  tender  of  per- 
formance by  the  former  is  essential  to  place  the  latter  in  default; 
it  is  well  settled  that  if  a  party  repudiates  the  contract  or  refuses 
to  perform  this  will  excuse  the  necessity  for  a  formal  tender  by 
the  other  party.'    And  if  a  party  disables  himself  from  perform- 


11  Johns.  178;  Payne  v.  Lansing, 
(Sup.  1829)  2  Wend.  525;  Williams 
V.  Healey,  (Sup.  1846)  3  Denio  363; 
Kohner  v.  Higgins,  (Super  Ct.  G.  T. 
1877)  42  Super.  Ct.  4;  Chatterton  v. 
Fisk,  (Sup.  Sp.  T.  1876)  1  Abb.  N. 
Cas.  88.     See,  infra,  section  960. 

3.  Brooklyn  Oil  Refinery  v.  Brown, 
(1875)  61  N.  Y.  643,  reversing  38 
Hov.  Pr.  444.  See  supra,  section 
870. 

4.  Muckey  v.  Howenstine,  (Sup. 
1874)    3  Thomp.  &  C.  28. 

5.  Ziehen  v.  Smith,  (1896)  148  N. 
Y.  558,  3  N.  Y.  Annot.  Cas.  21,  42 
N.  E.  1080,  reversing  73  Hun  571, 
56  State  Rep.  213,  26  N.  Y.  S.  419. 

6.  Bunge  v.  Koop,  (1872)  48  N.  Y. 
225;  Collins  v.  Hall,  (1872)  50  N.  Y. 
687;  Blewett  v.  Baker,  (1874)  58  N. 
Y.  611,  affirming  37  Super.  Ct.  23; 
Howard  v.  Daly,  (1875)  61  N.  Y. 
362;  Miesell  v.  Globe  Mut.  L.  Ina. 
Co.,  (1879)  76  N.  Y.  115;  Lawrence 
V.  Miller,    (1881)    86  N.  Y.  131;  Sel- 

24 


leek  V.  Tallman,  (1881)  87  N.  Y. 
106,  affirming  11  Daly  141,  10  Wkly. 
Dig.  188;  Stokes  v.  Mackay,  (1895) 
147  N.  Y.  223,  69  State  Rep.  515,  41 
N.  E.  496,  affirming  82  Hun  449,  64 
State  Rep.  403,  31  N.  Y.  S.  706; 
DeJong  V.  Couch,  (Sup.  1898)  32 
App.  Div.  625,  52  N.  Y.  S.  1018; 
Griffin  v.  Brooklyn  Ball  Club,  (Sup. 
1902)  68  App.  Div.  566,  73  N.  Y.  S. 
864,  affirmed  174  N.  Y.  535  mem.,  66 
N.  E.  1109;  Cornell  v.  Fox,  (Sup. 
1904)  95  App.  Div.  71,  88  N.  Y.  S. 
482;  Graham  v.  Graliam,  (Sup. 
1909)  134  App.  Div.  777,  119  N.  Y. 
S.  1013;  Pettit  V.  Turner,  (Sup. 
1874)  2  Thomp.  &  C.  608;  Myers  v. 
Davis,  (Sup.  G.  T.  1858)  26  Barb. 
367,  reversed  on  other  grounds  22  N. 
Y.  489;  Skinner  v.  Tinker,  (Sup.  G. 
T.  1861)  34  Barb.  333;  Crist  v.  Ar- 
mour, (Sup.  G.  T.  1861)  34  Barb. 
378;  Whital<er  v.  Burrows,  (Sup.  G. 
T.  1893)  71  Hun  478,  54  State  Rep. 
405,    24    N.   Y.    S.    1011;    Thorne   v. 
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ing  his  part  of  the  contract  this  may  excuse  a  formal  tender  of 
performance  by  the  other  party,  though  otherwise  such  tender 
would  have  been  necessary  to  place  the  former  in  defaults  A  tender 
under  such  circumstances  would  be  an  idle  ceremony,  and  this 
the  law  does  not  require.*  Thus  where  an  employer  repudiates 
the  contract  of  employment,  the  employee  is  excused  from  making 
a  tender  of  his  services  as  a  condition  to  his  right  to  maintain  an 
action  for  a  breach  of  the  contract.'  To  excuse  a  tender  the  repudi- 
ation of  the  contract  or  refusal  to  perform  by  the  other  party 
must  be  unequivocal.^"  A  waiver  of  a  tender  of  performance  does 
not  waive,  as  a  general  rule,  the  necessity  for  proof,  as  a  basis  for 
damages,  of  the  plaintiff's  ability  and  willingness  to  perform,  or 
proof  that  by  reason  of  some  act  of  the  defendant  he  was  unable 
to  perform  that  which  but  for  such  act  he  would  have  been  able  to 
do.^^    Thus  it  has  been  held  in  case  of  a  contract  for  the  sale  of 


French,  (Super.  Ct.  G.  T.  1893)  4 
Misc.  436,  54  State  Rep.  137,  24  N: 
Y.  S.  694,  affirmed  143  N.  Y.  679 
mem.,  39  N.  E.  494;  Johnson  v. 
Friedhoflf,  (Com.  PI.  G.  T.  1894)  7 
Misc.  484,  58  State  Rep.  56,  27  N.  Y. 
S.  982,  reversing  on  other  grounds 
3  Misc.  631,  52  State  Rep.  942,  23  N. 
Y.  S.  665;  McManus  v.  Western 
Assur.  Co.,  (Sup.  Sp.  T.  1898)  22 
Misc.  269,  48  N.  Y.  S.  820,  affirmed 
on  opinion  helow  43  App.  Div.  550,  60 
N.  Y.  8.  1143,  which  is  affirmed  167 
N.  Y.  602  mem.,  60  N.  E.  1115;  Dun- 
levie  V.  Spangenberg,  (Sup.  Tr.  T. 
1910)  66  Misc.  354,  121  N.  Y.  S. 
299;  Pierson  v.  Ulitsui,  (Sup.  Tr.  T. 
1920)  111  Misc.  388,  181  N.  Y.  S. 
273;  Crane  v.  Powell,  (Com.  PI.  G. 
T.  1892)  46  State  Rep.  668,  19  N.  Y. 
8.  220,  affirmed  139  N.  Y.  379,  54 
State  Rep.  659,  34  N.  E.  911,  30  Abb. 
N.  Gas.  419;  Dana  v.  Fiedler,  (Com. 
PI.  1852)  1  E.  D.  Smith  463,  affirmed 
12  N.  Y.  40. 

7.  Hawley  v.  Keeler,  (1873)  53  N. 
Y.  114;  Woolner  v.  Hill,  (1883)  93 
N.  Y.  576,  reversing  47  Super.  Ct. 
470;  Shubert  v.  Sondheim,  (Sup. 
1910)  138  App.  Div.  800,  123  N.  Y. 
8.  529;  Davis  v.  Van  Wyck,  (Sup. 
G.   T.   1872)    64   Hun   186,   46    State 


Rep.  152,  18  N.  Y.  S.  885;  Whitaker 
V.  Burrows,  (Sup.  G.  T.  1893)  71 
Hun  478,  54  State  Rep.  405,  24  N. 
Y.  8.  1011;  Gorham  v.  Jackson,  (Sup. 
Tr.  T.  1918)  177  N.  Y.  S.  80,  affirmed 
188  App.  Div.  999  mem.,  177  N.  Y. 
S.  916. 

8.  De  Jong  v.  Couch,  (Sup.  1898) 
32  App.  Div.  625,  52  N.  Y.  S.  1018; 
Griffin  v.  Brooklyn  Ball  Club,  (Sup. 
1902)  68  App.  Div.  566,  575,  73  N. 
Y.   S.   864. 

9.  Griffin  v.  Brooklyn  Ball  Club, 
(Sup.  1902)  68  App.  Div.  566,  73 
N.  Y.  8.  864,  affirmed  174  N.  Y. 
535  mem.,  66  N.  E.  1109;  Pettit  v. 
Turner,  (Sup.  1874)  2  Thomp.  &  C. 
608. 

10.  Vogel  V.  Hawthorne,  (Sup. 
App.  T.  1904)   88  N.  Y.  8.  1046. 

11.  Nelson  v.  Plimpton  Fireproof 
Elevating  Co.,  (1874)  55  N.  Y.  480, 
reversing  8  Alb.  L.  J.  29;  Stern  v. 
McKee,  (Sup.  1902)  70  App.  Div. 
142,  75  N.  Y.  8.  157;  Booth  v.  Milli- 
ken,  (Sup.  1908)  127  App.  Div.  522, 
111  N.  Y.  S.  791,  affirmed  on  other 
grounds  194  N.  Y.  553,  87  N.  E. 
1115;  Napier  v.  Spielmann,  (Sup.  Tr., 
T.  1907)  54  Misc.  96,  109,  103  N.  Y. 
8.  982,  affirmed  127  App.  Div.  711, 
111  N.  Y.  S.  1009- 
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land  that  while  the  refusal  of  the  purchaser  to  perform,  made 
prior  to  the  time  fixed  for  performance,  will  obviate  the  necessity 
for  a  tender  of  performance  by  the  vendor,  it  will  not  dispense 
with  the  necessity  for  proof  of  ability  or  willingness  on  his  part 
to  perform  or  that  his  inability  to  perform  was  caused  by  some 
act  of  the  purchaser. ^^  If,  however,  the  party  not  in  default  would 
have  been  able  to  put  himself  in  a  position  to  perform  within  the 
time  limited,  he  may  treat  the  repudiation  of  the  contract  by  the 
other  party  as  a  present  breach  and  is  not  required  to  take  the 
steps  otherwise  necessary  to  put  himself  in  a  position  to  perform." 
Thus,  where  a  buyer  repudiates  his  contract  for  the  purchase  of 
goods  to  be  manufactured  by  the  seller,  this  may  be  treated  by  the 
seller  as  a  breach  so  as  to  enable  him  to  maintain  an  action  for 
damages  without  the  necessity  for  the  manufacture  of  the  goods 
so  as  to  enable  him  to  make  a  tender.^* 

§  910.  Effect  of  Tender. —  The  effect  of  a  tender  is  dependent 
on  the  nature  of  the  act  to  be  performed.  If  the  obligation  is  to 
pay  money,  under  the  law  relating  to  payment,  a  tender  does  not 
discharge  the  debt,  but  merely,  where  the  tender  is  kept  good, 
relieves  the  debtor  under  some  circumstances  from  liability  to  pay 
interest  or  costs  in  case  he  is  sued  for  the  debt;  but  it  has  been 
established  from  an  early  date  that  the  tender  must  be  kept  good 
and  the  money  brought  into  court  in  order  that  the  tender  may 
be  given  any  effect,  and  the  same  is  held  true  as  regards  an  obliga- 
tion to  deliver  a  note  or  other  evidence  of  an  indebtedness.^'  If, 
however,  the  promise  is  to  perform  some  other  act,  a  proper  tender 
of  performance  relieves  the  promisor  from  any  further  liability 
on  the  contract  itself,"  and  enables  him  to  maintain  an  action 
against  the  other  party  for  a  breach  of  contract,  though  perform- 
ance by  him  was  a  condition  precedent  or  concurrent  to  any  obliga- 
tion on  the  part  of  the  other  to  perform  his  side  of  the  contract. 


12.  Booth  V.  Milliken,  (Sup.  1908)  N.  Y.  S.  317;  Todd  v.  Gamble,  (Sup. 
127  App.  Div.  522,  111  N.  Y.  S.  791,  G.  T.  1893)  67  Hun  38,  51  State  Rep. 
aflBrmed  on  other  grounds  194  N.  Y.  619,  21  N.  Y.  S.  739;  Pierson  v.  Mit- 
553    87  N.  E.  1115.  aui.    (Sup.    Tr.   T.    1920)     111    Misc. 

13.  Windmuller    v.    Pope,     (1887)  388,   181   N,   Y.   S.   273. 

107  N.  Y.  674,  12  State  Rep.  292,  14  15.  Brooklyn   Bank   v.   De   Grauw, 

N.    E.'  436,    1    Silv.    App.    550.     See  (Sup.  1840)   23  Wend.  342;  Gayle  v. 

supra,  section  957  et  seq.,  as  to  an-  Suydam,    (Sup.  1840)   24  Wend.  271. 

ticipatory  breach  generally.  16.  Slingerland    v.     Morse,     (Sup. 

14.  Goepel  v.  Kurtz  Action  Co.,  1811)  8  Johns.  474,  478;  Lamb  v, 
(Sup.  1917)    179  App.  Div.  687,  167  Lathrop,  (Sup.  1834)   13  Wend.  95. 
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And  in  such  a  case  there  is  no  duty  on  the  part  of  the  promisor  to 
keep  his  tender  good,  as  in  case  of  an  obligation  to  pay  money. 
Thus,  in  the  matter  of  a  contract  for  personal  services,  if  tender  of 
the  services  is  refused  by  the  employer,  the  employee  is  not  required 
to  keep  himself  in  readiness  to  render  the  services  to  enable  him  to 
maintain  an  action  for  damages  for  the  breach  of  the  contract  by  the 
employer."  So  in  ease  of  a  contract  to  deliver  specific  articles, 
a  proper  tender  of  the  articles  discharges  the  obligation  to  make 
such  delivery,  without  any  necessity  to  keep  the  tender  good,  and 
the  relation  between  the  parties  becomes  merely  that  of  bailor  and 
bailee.^'  This,  however,  does  not  justify  the  party  making  the 
tender  to  abandon  thereafter  the  chattels  tendered;  it  is  his  duty 
as  bailee  to  care  for  them  at  the  risk  and  expense  of  the  other 
party,  and  for  his  failure  to  do  so  he  may  be  held  liable  in  dam- 
ages.^' If  a  tender  is  not  made  until  after  an  action  for  a  breach 
of  the  contract  is  commenced,  it  does  not  in  any  way  affect  the 
right  to  maintain  the  action.^ 

Accepiance  of  Incomplete  Performance;  Waiver  of  Defects 

§  911.  In  General. —  Though  there  has  not  been  a  full  or  com- 
plete performance  of  the  contract,  the  party  to  whom  this  is  due 
may  waive  a  full  performance  and  accept  as  such  the  incomplete 
performance  and  thereby  preclude  himself  from  asserting  that  there 
was  not  a  performance  in  so  far  as  the  right  of  the  other  party  to 
recover  compensation  is  concerned.^^    And  his  acts  may  be  such 

17.  Howard  v.  Daly,  (1875)  61  N.  (Sup.  1900)  51  App.  Div.  328,  64 
Y.  362.  N.  Y.  S.  884,  affirmed  172  N.  Y.  622 

18.  Slingerland  v.  Morse,  (Sup.  mem.,  65  N.  E.  1123;  Grant  v.  Pratt, 
1811)  8  Johns.  474;  Lamb  v.  Lath-  (Sup.  1900)  5'2  App.  Div.  540,  65  N. 
rop,  (Sup.  1834)  13  Wend.  95.  See  Y.  S.  486,  on  later  appeal  87  App. 
also  Coit  V.  Houston,  (Sup.  1802)  3  Div.  490,  84  N.  Y.  S.  983;  Graves 
Johns.  Cas.  243;  Brooklyn  Banlt  v.  Elevator  Co.  v.  John  H.  Parker  Co., 
De  Grauw,  (Sup.  1840)  23  Wend.  (Sup.  1904)  92  App.  Div.  456,  87 
342,   344.  N.    Y.    S.    156;    Logan   v.    Berkshire 

19.  Sheldon  v.  Skinner,  (Sup.  Apartment  House,  (Com.  PI.  G.  T. 
1830)    4  Wend.  525.  1893)  3  Misc.  296,  52  State  Rep.  132, 

20.  Ripley  v.  Wardell,  (Sup.  1803)  22  N.  Y.  S.  776,  affirming  1  Misc.  18, 
1  Caines  175.  48  State  Rep.   36,  20  N.  Y.  S.  369; 

21.  Pike  V.  Nash,  (App.  1864)  1  New  York  v.  Dexter,  (Sup.  App.  T. 
Keyes  335,  3  Abb.  App.  Dec.  610;  1908)  59  Misc.  157,  110  N.  Y.  S. 
Parke  v.  Franco- American  Trading  360;  Boutwell  v.  O'Keefe,  (Sup.  G. 
Co.,  (1890)  120  N.  Y.  51,  30  State  T.  1860)  32  Barb.  434;  Hollis  v. 
Rep.  275,  23  N.  E.  996,  reversing  7  Wagar,  (Sup.  G.  T.  1869)  1  Lans.  4; 
State    Rep.    498;    West   v.    Banigan,  Edminster    v.    Cochrane,     (Com.    PI, 
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as  to  authorize  the  party  from  whom  performance  is  due  to  treat 
them  as  an  acceptance  of  the  incomplete  performance.^^  As  a  gen- 
eral rule,  where  one  party  to  a  contract  assents  to  work  as  it  is 
being  done  by  the  other,  and  with  a  knowledge  of  a  deviation 
from  the  strict  letter  of  the  contract  fails  to  make  any  objection, 
he  cannot  afterwards  make  such  deviation  a  ground  of  refusal  to 
perform  on  his  part."  Thus  where,  in  case  of  a  contract  to  build 
a  vessel,  the  party  for  whom  the  vessel  was  being  built,  on  the 
insolvency  of  the  builder  and  an  assignment  by  him  for  the  benefit 
of  his  creditors,  took  possession  of  the  vessel  in  an  incompleted 
state  before  the  time  fixed  for  its  completion  had  elapsed,  the  view 
was  taken  that  while  the  builder  or  his  assignee  might  treat  this 
as  a  trespass  he  could  at  his  election  treat  it  as  an  acceptance  of 
the  vessel  under  the  provisions  of  the  contract.^*  Defective  per- 
formance may  be  accepted,  says  Potter,  J.,  "  subject  to  the  right 
of  the  party  damnified  to  recover  or  recoup  damages  for  the  loss 
he  has  sustained  by  reason  of  it.  In  such  ease  the  right  of  for- 
feiture is  denied  to  the  party,  his  right  exists  in  the  contract,  and 
his  remedy  for  relief  rests  in  his  assertion  and  proof  of  damages 
for  the  defective  performance  by  the  other  party,  whose  right, 
subject  to  such  claim,  remains  effectual."  ^^  Also,  as  said  by  Corn- 
stock,  J.,  "  no  doubt  a  person  may  voluntarily  accept  a  benefit 
under  a  contract  of  which  the  conditions  precedent  have  not  been 
performed  by  the  other  party,  ajid  he  may  do  this  in  such  circum- 
stances that  a  new  obligation  to  pay  for  the  benefit  will  arise."  ^' 
A  party  may  waive  a  right  founded  on  the  entirety  of  the  contract, 
and  substitute  a  different  promise,  in  whole  or  in  part,  which  will 
be  completely  obligatory  if  accepted  by  the  other  party." 

It  is  the  general  rule,  in  case  of  executory  contracts  of  sale,  that 
the  acceptance  by  the  buyer  of  the  articles  after  an  opportunity 
to  examine  them  precludes  him  from  raising  any  question  as  to 

1878)   8  Daly  138;  Baker  v.  Gleason,  55  N.  E.  941,  reversing  33  App.  Div. 

(Sup.  G.  T.  1879)   8  Wkly.  Dig.  412.  148,  53  N.  Y.  S.  478. 

„»    TT     J       -i:^            ri     ,1         T?„^  25.  Parker  V.  Franco-American  Trad- 

22.  Vandegnft  v.  Copies  Engi-  .^^  ^^^  ^^^^^^  ^^o  N.  Y.  51,  56,  30 
neering  Co.,    (1900)    161   N.  Y.  435,  g^^^^  ^^    275,  23  N.  E.  996. 

447,  55  N.  E.  941;   Kidd  v.  B«lden,  gg   gj^j^jj  y   Brady,   (1858)   17  N. 

(Sup.  G.  T.  1855)    19  Barb.  266.  y.  173,  187. 

23.  Pike  v.  Nash,  (App.  1864)  1  27.  Walker  v.  Millard,  (1864)  29 
Keyes  335,  3  Abb.  App.  Dec.  610.  N.   Y.    375.     See   supra,    section   861 

24.  Vandegrift  v.  Oowlea  Engi-  et  seq.,  as  to  entire  and  divisible 
neering  Co.,    (1900)    161   N    Y.  435,  contracts  generally. 
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defects  or  imperfections  which  were  visible  and  capable  of  dis- 
covery on  inspection,  unless  there  is  a  warranty  which  is  intended 
to  survive  the  acceptance,^'  and  this  principle  has  been  held  to 
apply  to  a  contract  for  the  sale  and  installation  of  machinery  and 
the  like.^'  In  this  connection  Ruger,  C.  J.,  says:  "An  acceptance 
by  the  vendee  of  personal  property  manufactured  under  an  execu- 
tory contract  of  sale,  after  a  full  and  fair  opportunity  of  inspec- 
tion, in  the  absence  of  fraud,  estops  him  from  thereafter  raising 
any  objection  as  to  visible  defects  and  imperfections,  whether  dis- 
covered or  not,  unless  such  delivery  and  acceptance  is  accompanied 
by  some  warranty  of  quality  manifestly  intended  to  survive  accept- 
ance. ' '  *"  An  exception  to  the  general  rule  that  the  receipt  and 
retention  of  the  subject  matter  of  an  executory  sale  constitutes  a 
waiver  of  defects  has  been  made  in  case  of  a  contract  to  print 
ballots  for  use  on  election  day,  and  where  it  was  impossible  to 
obtain  other  ballots  in  time  the  buyer  has  been  permitted  to  retain 


28.  Reed  v.  Randall,  (1864)  29  N. 
Y.  358;  Dutchess  County  v.  Harding, 
(1872)  49  N.  Y.  321;  Gurney  v. 
Atlantic,  etc.,  R.  Co.,  (1874)  58  N.  Y. 
358;  Norton  v.  Dreyfuss,  (1887)  106 
N.  Y.  90,  8  State  Rep.  570,  12  N.  E. 
428,  reversing  on  other  grounds  51 
Super.  Ct.  491;  Coplay  Iron  Co.  v. 
Pope,  (1888)  108  N.  Y.  232,  13 
State  Rep.  480,  15  N.  E.  335; 
Studer  v.  Bleistein,  (1889)  115 
N.  Y.  316,  26  State  Rep.  400,  22 
N.  E.  243,  affirming  48  Hun  577, 
15  State  Rep.  908,  1  N.  Y.  S.  190; 
Wegenaar  v.  Decho-w,  (Sup.  1898)  33 
App.  Div.  12,  53  N.  Y.  S.  240; 
Staiger  v.  Soht,  (Sup.  1907)  116 
App.  Div.  874,  102  N.  Y.  S.  342; 
Neaffie  v.  Hart,  (Sup.  G.  T.  1871)  4 
Lans.  4;  McParlin  v.  Boynton,  (Sup. 
G.  T.  1876)  8  Hun  449,  judgment 
affirmed  71  N."  Y.  604  mem. ;  Empire 
Steam  Pump  Co.  v.  Inman,  (Sup.  G. 
T.  1891)  59  Hun  230,  36  State  Rep. 
Ill,  12  N.  Y.  S.  948;  Patterson  Gas 
Governor  Co.  v.  Bayne,  (Sup.  App. 
T.  1896)  16  Misc.  69,  73  State  Rep. 
275,  37  N.  Y.  S.  656;  Miller  v.  Isaac 
H.  Blanchard  Co.,  (Sup.  App.  T. 
1903)    84  N.  y.  S.   585;    Schuchman 


V.  Winterbottom,  (Super.  Ct.  1890) 
58  Super  Ct.  105,  31  State  Rep.  184, 
9  N.  Y.  S.  733,  affirmed  on  opinion 
below  130  N.  Y.  699,  30  N.  E.  63. 

29.  Brown  v.  Foster,  (1888)  108 
N.  y.  387,  13  State  Rep.  805,  15  N. 
E.  608 ;  Chambers  v.  Lancaster,  ( Sup. 
1896)  3  App.  Div.  215,  73  State  Rep. 
862,  38  N.  Y.  S.  253;  Wiles  v.  Pro- 
vost, (Sup.  1896)  6  App.  Div.  1,  39 
N.  Y.  S.  461;  Bristol  v.  Tracy,  (Sup. 
G.  T.  1855)  21  Barb.  236;  Vacuum 
Cleaner  Co.  v.  Broadway-Cortlandt 
Co.,  (Sup.  App.  T.  1912)  78  Misc. 
174,  137  N.  Y.  S.  889;  Ball  Electric 
Light  Co.  V.  Sanderson  Bros.  Steel 
Co.,  (Sup.  G.  T.  1891)  38  State  Rep. 
640,  60  Hun  576,  14  N.  Y.  S.  429; 
Howard  v.  Hayes,  (Super.  Ct.  G.  T. 
1881)  47  Super.  Ct.  89,  affirmed  90 
N.  Y.  643  mem.  See  also  Ames  v. 
Norwich  Light  Co.,  (Sup.  1897)  22 
App.  Div.  249,  47  N.  Y.  S.  743; 
Wegner  Mach.  Co.  v.  Taylor,.  (Sup. 
1911)  143  App.  Div.  704,  128  N.  Y. 
S.  309;  Vanderbilt  v.  Eagle  Iron 
Works,   (Sup.  1841)  25  Wend.  665. 

30.  Studer  v.  Bleistein,  (1889)  115 
N.  Y..  316,  325,  26  State  Rep.  400,  22 
N.  E.  243. 
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the  baJlots  and  recover  damages  on  account  of  defective  ballots 
being  included.  Daly,  C.  J.,  says,  in  this  connection:  "When 
the  defect  was  discovered,  it  was  too  late  to  return  the  ballots  and 
get  others  printed  and  folded  in  time  for  use  on  the  day  of  the 
election.  It  was  a  matter  of  emergency  with  the  defendants  to 
have  the  ballots  ready  for  the  use  of  the  voters  on  that  day ;  and 
the  ordinary  rule  which  imposes  upon  a  party  the  duty  of  return- 
ing an  article  within  a  reasonable  time  after  its  delivery,  found  to 
be  defective,  does  not  apply  to  such  a  state  of  facts. ' '  '^  Also 
where  an  executory  contract  of  sale  calls  for  articles  of  a  certain 
quality,  etc.,  an  acceptance  of  articles  tendered  as  in  compliance 
with  the  contract  does  not  preclude  a  recovery  by  the  buyer  on 
account  of  latent  defects  not  discoverable  by  a  reasonable  inspec- 
tion.^^ And  in  case  of  building  contracts  and  the  like  an  action 
for  damages  on  account  of  latent  defects  in  construction  may  sur- 
vive an  acceptance  of  the  structure  and  payment  of  the  agreed 
compensation.''  If  there  is  a  delay  in  delivery  of  the  subject  mat- 
ter of  an  executory  sale,  the  buyer  does  not  necessarily  waive  his 
claim  for  damages  on  that  account  by  accepting  a  later  deliv- 
ery.'* The  general  rule  that  an  objection  to  the  quality  of  articles 
delivered  does  not  survive  acceptance  by  the  buyer  is  held  not  to 
apply  where  a  buyer  who  has  agreed  to. purchase  all  of  a  certain 
commodity  required  in  his  business,  when  sued  for  a  breach  of 
the  contract,  sets  up  the  defense  that  the  contract  was  first  broken 
by  the  seller  by  his  failure  to  deliver  goods  of  the  quality  called 

31.  MacGowan  v.  Whiting,  (Com.  T.  1899)  27  Misc.  548,  58  N.  Y.  S. 
PI.  1880)   9  Daly  86.  306;  White  Mfg.  Co.  v.  De  La  Vergne 

32.  Hawkins  v.  Pemberton,  (1872)  Refrigerating  Mach.  Co.,  (Sup.  App. 
51  N.  Y.  198,  44  How.  Pr.  102;  Day  T.  1903)  84  N.  Y.  S.  192;  Norris  v. 
V.  Pool,  (1873)  52  N.  Y.  416;  Gur-  La  Farge,  (Com.  PL  1854)  3  E.  D. 
ney  v.  Atlantic,  etc.,  R.  Co.,    (1874)  Smith  375. 

58  N.  Y.  358;   Carleton  v.  Lombard,  33.  Wells  v.  Selwood,    (Sup.  G.  T. 

(1896)   149  N.  Y.  137,  43  N.  E.  422;  1868)  61  Barb.  238;  Asbestolith  Mfg. 

Bell  V.   Mills,    (Sup.    1902)    78   App.  Co.  v.  Kerley,    (Sup.  App.  T.   1911) 

Div.  42,   80   N.   Y.   S.   34;    Depew  v.  129  N.  Y.   S.  512;    Bloodgood  v.   In- 

Peclc  Hardware  Co.,   (Sup.  1907)   121  goldsby,   (Com.  PI.  1857)   1  Hilt.  388. 

App    Div.   28,   105  N.  Y.  S.   390,  af-  34.  Crocker-Wheeler  Co.   v.  Varick 

firmed  197  N.'y.  528,  90  N.  E.  1158;  Realty    Co.,     (Sup.    1905)     104    App. 

Kelly   Asphalt   Block   Co.   v.   Barber  Div.  568,  94  N.  Y.  S.  23;  Chapman  v. 

Asphalt    Paving    Co.,     (Sup.     1909)  Fowler,    (Sup.   1909)    132   App.   Div. 

136  App    Div.  22,  120  N.  Y.  S.  163;  250,    116    N.    Y.    S.    962;     Raymore 

Gautier  v.  Douglass  Mfg.  Co.,    (Sup.  Realty     Co.     v.     Pfotenhauer-Nesbit 

G     T     1878)     13    Hun    514;    League  Co.,   (Sup.   1911)    145  App.  Div.  163, 

Cycle'  Co    V.  Abrahams,    (Sup.   App.  129  N    Y.  S.  1002;  Jones  v.  National 
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for  by  the  contract,  and  the  consequent  need  on  his  part  to  pur- 
chase other  goods  in  the  market  to  meet  his  immediate  demands.'" 
§  912.  Covenants  and  Warranties  Surviving  Acceptance. — 
Express  covenants  and  warranties  survive  the  acceptance  and  are, 
not  extinguished. '«  Thus  in  case  of  an  executory  contract  for  the 
sale  of  personal  property,  an  express  warranty  of  quality  or  quan- 
tity even  at  common  law  survives  an  acceptance  of  the  subject 
matter  of  the  sale ; ''  and  in  our  state  a  sale  by  sample  is  considered 


Printing  Co.,  (Com.  PI.  1885)  13 
Daly  92.  But  see  Roby  v.  Reynolds, 

(Sup.  G.  T.  1892)  65  Hun  486,  48 
State  Rep.  187,  20  N.  Y.  S.  386;  B.  T. 
Burrows  Co.  v.  Rapid  Safety  Filter 
Co.,  (Sup.  App.  T.  1906)  49  M'sc 
539,  97  N.  Y.  S.  1048,  18  N.  Y. 
Annot.    Cas.    153;     Bock    v.    Healy, 

(Com.  PI.  1878)   8  Daly  156. 

35.  Lehmaier  v.  Standard  Specialty, 
etc.,  Co.,  (Sup.  1908)  123  App.  Div. 
431,  108  N.  Y.  S.  402. 

36.  Day  v.  Pool,  (1873)  52  N.  Y. 
416;  Brigg  v.  Hilton,  (1885)  99  N. 
Y.  517,  3  N.  E.  51;  Norton  v.  Drey- 
fuss,  (1887)  106  N.  Y.  90,  8  State 
Rep.  570,  12  N.  E.  428,  reversing 
51  Super.  Ct.  491;  Ames  v.  Norwich 
Light  Co.,  (Sup.  1897)  22  App.  Div. 
249,  47  N.  Y.  S.  743;  Wells  v.  Sel- 
wood,  (Sup.  G.  T.  1868)  61  Barb 
238;  Cassady  v.  Horton,  (Sup.  App. 
T.  1900)  32  Misc.  148,  65  N.  Y.  S. 
626;  Norris  v.  La  Farge,  (Com.  PI. 
1854)    3  E.  D.  Smith  375. 

37.  Rust  V.  Eckler,  (1869)  41  N. 
Y.  488;  Conor  v.  Dempsey,  (1872)  49 
N.  Y.  665;  Day  v.  Pool,  (1873)  52 
N.  Y.  416;  Parks  v.  Morris  Axe,  etc., 
Co.,  (1874)  54  N.  Y.  586;  Dounce  v. 
Dow,  (1874)  57  N.  Y.  16;  Brigg  v. 
Hilton,  (1885)  99  N.  Y.  517,  3  N.  E. 
51;  Fairbank  Canning  Co.  v.  Metz- 
ger,  (1890)  118  N.  Y.  260,  28  State 
Rep.  775,  23  N.  E.  372;  Hooper  v. 
Story,  (1898)  155  N.  Y.  171,  49  N. 
E.  773;  Mathes  v.  McCarthy,  (1909) 
195  N.  Y.  40,  88  N.  E.  768;  Levis 
V.  Pope  Motor  Car  Co.,  (1911)  202 
N.  Y.  402,  95  N.  E.  815;  Ferguson  v. 
Netter,  (1912)  204  N.  Y.  505,  98 
N.    E.     16;     MeCormick    Harvesting 


Mach.  Co.  v.  Wariield,  (Sup.  1898) 
33  App.  Div.  513,  53  N.  Y.  S.  737; 
McCarthy  v.  Mlers,  (Sup.  1905)  107 
App.  Div.  219,  94  N.  Y.  S.  1109;  Isa- 
bell-Porter  Co.  v.  Heineman,  (Sup. 
1906)  113  App.  Div.  79,  98  N.  Y.  S. 
1018,  37  Civ.  Pro.  131;  McRea  v. 
Gotham  Rubber  Co.,  (Sup.  1906)  113 
App.  Div.  455,  99  N.  Y.  S.  373 ;  Nor- 
wich Light  Co.  V.  Ames,  (Sup.  1907) 
122  App.  Div.  319,  106  N.  Y.  S.  952; 
Golding  V.  Russell,  (Sup.  1909)  131 
App.  Div.  540,  115  N.  Y.  S.  359; 
Bedford  v.  Hoi-Tan  Co.,  (Sup.  1911) 
143  App.  Div.  372,  128  N.  Y.  S.  578; 
Powell  v.  New  England  Cotton  Yarn 
Co.,  (Sup.  1913)  154  App.  Div.  876, 
139  N.  Y.  S.  569;  Nelson  Co.  v.  Sil- 
ver, (Sup.  1913)  160  App.  Div.  445, 
145  N.  Y.  S.  124;  Waring  v.  Mason, 
(Ct.  Err.  1837)  18  Wend.  425; 
Nichols  V.  Townsend,  (Sup.  G.  T. 
1876)  7  Hun  375;  Marshuetz  v.  Mc- 
Greevy,  (Sup.  G.  T.  1881)  23  Hun 
408,  11  Wkly.  Dig.  371;  Marx  v. 
Locomobile  Co.,  (City  Ct.  Tr.  T. 
1913)  82  Misc.  468,  144  N.  Y.  S. 
937;  Interboro  Brewing  Co.  v.  Inde- 
pendent Consumers'  Ice  Co.,  ( Sup. 
App.  T.  1915)  93  Misc.  24,  156  N.  Y. 
S.  410;  Sipe  V.  National  Silk  Dyeing 
Co.,  (Sup.  App.  T.  1916)  95  Mise. 
620,  159  N.  Y.  S.  846;  Bernstein  v. 
Loomis,  (Sup.  App.  T.  1904)  87  N. 
Y.  S.  134;  Ralph  B.  Carter  Co.  v. 
Fischer,  (Sup.  App.  T.  1910)  121  N. 
Y.  S.  614;  G.  B.  Shearer  Co.  v.  Ka- 
koulis,  (County  Ct.  1913)  144  N.  Y. 
S.  1077;  English  Lumber  Co.  v. 
Smith,  (Sup.  App.  T.  1916)  157  N. 
Y.  S.  233. 
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an  express  warranty  that  the  goods  to  be  delivered  will  conform  to 
the  sample,  and  the  right  to  sue  for  its  breach  survives  an  accept- 
ance of  the  goods.'*  Where  the  defendant  agreed  to  assign  a  mort- 
gage and  further  covenanted  that  at  the  time  of  the  assignment 
the  mortgage  should  constitute  a  first  lien  on  the  property  covered 
and  that  the  property  should  be  of  a  certain  value,  it  has  been 
held  that  liability  on  the  covenant  survived  an  acceptance  of  the 
assignment  of  the  mortgage.^'  And  where  on  the  sale  of  a  chattel 
the  buyer  agreed  to  give  the  note  of  a  third  person  and  to  guarantee 
its  payment,  it  has  been  held  that  the  guaranty  survived  the  accept- 
ance of  such  third  person's  note  without  the  indorsement  thereon 
of  a  written  guaranty/"  At  common  law  implied  covenants  and 
warranties  in  the  sale  of  chattels  do  not  survive  an  acceptance  by 
the  buyer,"  and  where  an  express  warranty  is  in  legal  effect  the 


38.  Kent  v.  Friedman,  (1885)  101 
N.  Y.  616,  3  N.  E.  905;  Zabriskie  v. 
Central  Vermont  R.  Co.,  (1892)  131 
N.  Y.  72,  42  State  Rep.  629,  29  N.  E. 
1006;  Henry  v.  Talcott,  (1903)  175 
N.  Y.  385,  67  N.  E.  617,  13  N.  Y. 
Annot.    Cas.    219;    Staiger    v.    Soiht, 

(Sup.  1907)  116  App.  Div.  874,  102 
N.  Y.  S.  342,  affirmed  191  N.  Y.  527, 
84  N.  E.  1120;  Larrowe  Milling  Co. 
V.  Lyons  Beet  Sugar  Refining  Co., 
(Sup.  1910)  137  App.  Div.  732,  122 
N.  Y.  S.  567;  Altkrug  v.  William 
Whitman  Co.,  (Sup.  1919)  185  App. 
Div.  744,  173  N.  Y.  S.  669;  Smith  v. 
Foote,  (Sup.  G.  T.  1894)  81  Hun  128, 
62  State  Rep.  633,  30  N.  Y.  S.  679. 
But  see  Hardt  v.  Western  Electric 
Co.,  (Sup.  1903)  84  App.  Div.  249,  82 
N.  Y.  S.  835. 

39.  Smith  v.  Holbrook,  (1880)  82 
N.  Y.  562. 

40.  Cardell  v.  McNiel,  (1860)  21 
N.  Y.  336. 

41.  Reed  v.  Randall,  (1864)  29  N. 
Y.  358;  MeCormick  v.  Saraon,  (1871) 
45  N.  Y.  265;  Bounce  v.  Dow,  (1876) 
64  N.  Y.  411,  416;  Coplay  Iron  Co. 
V.  Pope,  (1888)  108  N.  Y.  232,  13 
State  Rep.  480,  15  N.  E.  335;  Gen- 
tilli  V.  Starace,  (1892)  133  N.  Y. 
140,  44  State  Rep.  60,  30  N.  E.  660; 
Taylor  v.  Saxe,  (1892)  134  N.  Y.  67, 


45  State  Rep.  469,  31  N.  E.  258; 
Waeber  v.  Talbot,  (1901)  167  N.  Y. 
48,  60  N.  E.  288;  Smith  v.  Coe, 
(1902)  170  N.  Y.  162,  63  N.  E.  57; 
Durbrow,  etc.,  Mfg.  Co.  v.  Cuming, 
(Sup.  1898)  35  App.  Div.  376,  54 
N.  Y.  S.  818;  Lifshitz  v.  McConnell, 
(Sup.  1903)  80  App.  Div.  289,  80 
N.  Y.  S.  253;  Ideal  Wrench  Co.  v. 
Garvin  Mach.  Co.,  (Sup.  1904)  92 
App.  Div.  187,  87  N.  Y.  S.  41, 
affirmed  181  N.  Y.  573  mem.,  74  N. 
E.  1118;  McAfee  v.  Dix,  (Sup.  1905) 
101  App.  Div.  69,  71,  91  K  Y.  S.  464; 
Cooper  V.  Payne,  (Sup.  1905)  103 
App.  Div.  118,  93  N.  Y.  S.  69,  re- 
versed on  other  grounds  (1906)  186 
N.  Y.  334,  78  N.  E.  1076;  Sprague 
V.  Blake,  (Sup.  1838)  20  Wend.  61; 
Richardson  v.  Levi,  (Sup.  G.  T. 
1893)  69  Hun  432,  52  State  Rep.  614, 
22  N.  Y.  S.  352;  Simon  v.  Wood, 
(Sup.  App.  T.  1896)  17  Misc.  607, 
75  State  Rep.  78,  40  N.  Y.  S.  675; 
H.  Herremann  Lumber  Co.  v.  Heidel- 
berg, (Sup.  App.  T.  1905)  46  Misc. 
465,  92  N.  Y.  S.  256;  E.  T.  Burrowes 
Co.  V.  Rapid  Safety  Filter  Co.,  (Sup. 
App.  T.  1906)  49  Misc.  539,  97  N.  Y. 
S.  1048,  18  N.  Y.  Annot.  Cas.  153; 
Tichnor  v.  Barley,  (County  Ct.  1911) 
72  Misc.  638,  132  N.  Y.  S.  243,  re- 
versed 149  App.  Div.  871,  134  N.  Y.  S. 


1388  NEW  YORK  LAW  OF  CONTRACTS  [§  913 

same  as  the  law  will  imply  in  the  absence  of  words  of  express  con- 
tract, the  rule  was  adopted  in  our  state  at  quite  an  early  date  that 
no  right  of  action  thereon  will  survive  an  acceptance.*^  These 
rules  are  materially  changed  by  the  Personal  Property  Law,  sec- 
tion 130  (40  McKinney's  Cons.  Laws,  p.  215),  which  provides  as 
follows:  "  In  the  absence  of  express  or  implied  agreement  of  the 
parties,  acceptance  of  the  goods  by  the  buyer  shall  not  discharge 
the  seller  from  liability  in  damages  or  other  legal  remedy  for 
breach  of  any  promise  or  warranty  in  the  contract  to  sell  or  the 
sale.  But  if,  after  acceptance  of  the  goods,  the  buyer  fails  to  give 
notice  to  the  seller  of  the  breach  of  any  promise  or  warranty  within 
a  reasonable  time  after  the  buyer  knows,  or  ought  to  know,  of  such 
breach,  the  seller  shall  not  be  liable  therefor."  And  even  in  case 
of  an  express  warranty  the  buyer,  in  order  to  preserve  his  right 
of  action,  must  give  the  notice  required  by  this  provision.^^ 

§  913.  What  Constitutes  Acceptance  or  Waiver. —  As  a  general 
rule,  under  the  law  relating  to  the  sale  of  chattels,  the  receipt  and 
retention  of  articles  delivered  after  a  reasonable  time  for  inspec- 
tion,** or  acts  inconsistent  with  the  ownership  remaining  in  the 
seller,*^  are  regarded  as  an  acceptance.    The  buyer  is  allowed,  how- 

129;  Casselli  v.  Mosso,  (Sup.  App.  T.  148;   Maggioras  v.  Edson,    (Sup.  Sp. 

1904)     90    N.    Y.    S.    371;     Levy    v.  T.    1917)     164   N.   Y.   S.    377;    Kohn 

Kornreich,     (Supp.    App.    T.     1910)  v.   J.   S.   Bailey  Co.,    (Sup.   App.   T. 

121  N.  Y.  S.  346.  1917)    167    N.    Y.   S.    382;    Hesse  v. 

42.  Reed  v.  Randall,  (1864)  29  N.  Gude  Bros-Kieffer  Co.,  (Sup.  Tr.  T. 
Y.  358;  Gaylord  Mfg.  Co.  v.  Allen,  1918)  170  N.  Y.  S.  211;  Stone  v. 
(1873)  53  N.  Y.  515;  Heath  Dry  Gas  Beim,  (Sup.  App.  T.  1919)  176  N.  Y. 
Co.  V.  Hurd,  (1908)  193  N.  Y.  255,  86  S.  25;  Levine  v.  Isler,  (Sup.  App.  T. 
N.  E.  18.  1919)   178  N.  Y.  S.  7;  Pierce  Founda- 

43.  Regina  Co.  v.  Gately  Furniture  tion  Corp.  v.  Eagle  Pipe  Supply  Co., 
Co.,  (Sup.  1916)  171  App.  Div.  817,  (Sup.  App.  T.  1920)  180  N.  Y.  S.  88. 
157  N.  Y.  S.  746;  Mastin  v.  Boland,  44.  Brown  v.  Foster,  (1888)  108 
(Sup.  1917)  178  App.  Div.  421,  165  N.  Y.  387,  13  State  Rep.  805,  15  N.  E. 
N.  Y.  S.  468;  Mendetz  v.  Wood,  608;  Mason  v.  Smith,  (1892)  130  N. 
(Sup.  App.  T.  1914)  86  Misc.  52,  148  Y.  474,  42  State  Rep.  365,  29  N.  E. 
N.  Y.  S.  92;  Buffalo  Wholesale  Hard-  749;  Wiles  v.  Provost,  (.Sup.  1896) 
ware  Co.  v.  Hodgeboom,  (Sup.  Sp.  T.  6  App.  Div.  1,  39  N.  Y.  S.  461;  Elli- 
1915)  90  Misc.  53,  152  N.  Y.  S.  900;  son  v.  Creed,  (Sup.  1898)  34  App. 
Kugelman  v.  Ritter,  (Sup.  App.  T.  Div.  15,  53  N.  Y.  S.  1054;  Geiser 
1915)  90  Misc.  279,  152  N.  Y.  S.  Mfg.  Co.  v.  Taylor,  (Sup.  1900)  55 
1027;  DeHoff  v.  Aspegren,  (Sup.  App.  Div.  638,  67  N.  Y.  S.  30;  St. 
App.  T.  1916)  96  Misc.  681,  161  N.  Dunstan  Soc.  v.  Picard,  (Sup.  App. 
Y.  S.  53;   Kaufmann  v.  Levy,    (Sup.  T.  1909)    115  N.  Y.  S.  1079. 

App.    T.    1918)     102    Misc.    689,    169  45.   Brown   v.   Foster,    (1888)    108 

N.  Y.  S.  454;  Rothenberg  v.  Shapiro,      N.  Y.  387,  13  State  Rep.  805,  15  N.  E. 
(Sup.    Sp.    T.    1913)     140    N.    Y.    S.      608;   Chambers  v.  Lancaster,   (1899) 
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ever,  a  reasonable  time  in  which  to  inspect  the  articles  to  see  if 
they  are  in  accordance  with  the  contract,  and  if  his  failure  to 
reject  them,  within  what  would  otherwise  constitute  an  unreason- 
able delay,  is  induced  by  misrepresentations  of  the  seller,  this  will 
excuse  the  delay.^  These  principles  are  carried  into  the  Per- 
sonal Property  Law  (Pers.  Prop.  Law,  §  129;  40  McKinney's  Cons. 
Laws,  p.  213),  in  which  it  is  provided  that  "  the  buyer  is  deemed 
to  have  accepted  the  goods  when  he  intimates  to  the  seller  that 
he  has  accepted  them,  or  when  the  goods  have  been  delivered  to 
him  and  he  does  any  act  in  relation  to  them  which  is  inconsistent 
with  the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a  rea- 
sonable time,  he  retains  the  goods  without  intimating  to  the  seller 
that  he  has  rejected  them."  An  acceptance  from  retention  merely 
is  not  to  be  inferred  in  case  of  a  contract  to  manufacture  an  article 
out  of  materials  to  be  furnished  by  the  other  party.  In  such  a 
case  the  party  for  whom  the  article  is  manufactured  does  not  lose 
his  title  to  the  materials,  and  cannot  reject  the  article  when  manu- 
factured without  surrendering  his  property."  Likewise  the  owner 
of  real  property,  who  employs  another  to  erect  a  building  or  do 
work  on  a  building  on  the  land,  does  not  by  taking  possession  of 
the  building  preclude  himself  from  denying  that  the  contractor  has 
performed  his  contract,**  or  waive  a  full  performance  of  the  con- 

160   N.   Y.   342,   54  N.   E.   707;   Van  Olkin,   (Sup.  App.  T.  1915)   91  Misc. 

Pub.     Co.     V.     Westinghouse,     (iSup.  17,  154  N.  Y.  S.  204;  Powell  v.  Mor- 

1902)   72  App.  Div.  121,  76  N.  Y.  S.  rell,    (Sup.  App.  T.  1910)    121  N.  Y. 

340 ;      Tompkins     v.     Lamb,      ( Sup.  S.  225 ;  Thorsen  v.  Isman,  (Sup.  App. 

1907)    121    App.   Div.   366,    367,    106  T.  1914)    148  N.  Y.  S.  254. 

N.  Y.  S.  6;  Wilson  v.  Rushville  Min.,  46.  Norton  v.  Dreyfuss,  (1887)   106 

etc.,  Co.,    (Sup.  1911)    142  App.  Div.  N.  Y.  90,  8  State  Rep.  570,  12  N.  E. 

297,  126  N.  Y.  S.  830;  Motley  v.  El-  428,    reversing    51    Super.    Ct.    491; 

menborst,   (Sup.  1911)    142  App.  Div.  Wegenaar  v.  Dechow,  (Sup.  1898)  33 

830,  127  N.  Y.  S.  625;  Wegner  Mach.  App.  Div.  12,  53  N.  Y.  S.  240;  Harri- 

Co.  v.  Taylor,    (Sup.  1911)    143  App.  son  v.   Scott,    (Sup.   1909)    135  App. 

Div.  704,  128  N.  Y.  S.  309;  Wbite  v.  Div.  546,  120  N.  Y.  6.  377,  affirmed 

Schweitzer,     (Sup.    1911)     147    App.  203  N.  Y.  369,  96  N.  E.  755. 

Div.  544,  132  N.  Y.  S.  644;  Richard-  47.  Mack  v.  Snell,    (1893)    140  N. 

son   V.   Levi,    (Sup.   G.   T.    1893)    69  Y.  193,  55  State  Rep.  576,  35  N.  E. 

Hun    432,    52    State    Rep.    614,    22  493.      See    also   Harris    v.    Rathbun, 

N.  Y.  S.  352;  Hospital  Supply  Co.  v.  (App.    1866)    2   Keyes    312,   2   Ab'b. 

O'Neill,    (Com.    PI.    G.    T.    1895)    10  App.  Dec.  326;  Metropolitan  Bindery 

Misc.  655,  64  State  Rep.  496,  31   N.  v.   Sohl,     (Sup.    App.    T.    1913)     144 

Y.    S.    792,    affirmed    155   N.    Y.    634  N.  Y.  S.  763;  Hills  v.  Stillman,  (Sup. 

mem.,  49  N.  E.  1098;  Kienle  v.  Kling-  G.  T.  1859)    18  How  Pr.  58. 

man,    (Sup.  App.  T.   1898)    24  Misc.  48.  Smith  v.  Brady,    (1858)    17  N. 

708,    53    N.    Y.    S.    788;    Solomon   v.  Y.    173;     MacKnight    Flintic    Stone 
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tract.*'    And  where  on  a  demand  by  the  contractor  for  payment 
the  objection  is  made  by  the  other  party  that  the  contract  has  not 
been  fully  performed,  the  fact  that  at  the  same  time  inability  to 
make  payment  at  the  time  is  expressed,  accompanied  with  a  state- 
ment that  he  would  make  payment  in  a  short  time,  does  not  show  a 
waiver  of  the  failure  to  perform  the  work.^"    Consequently  in  cases 
of  this  character,  as  a  full  performance  is  not  excused,  the  con- 
tractor is  not,  in  so  far  as  the  contract  is  entire,  entitled  to  recover 
for  part  performance."    In  thisi  connection  Andrews,  C.  J.,  says: 
"  The  reason  upon  which  the  doctrine  governing  executory  con- 
tracts for  the  sale  of  chattels  subsequently  delivered  rests  is  inappli- 
cable to  contracts  for  the  manufacture  of  articles  from  materials 
furnished  to  the  manufacturer  by  the  other  party  to  the  contract. 
The  title  to  the  things  manufactured  is  in  the  owner  of  the  mate- 
rials, whether  they  conform  to  the  contract  or  not.     The  claim  of 
the  other  party  is  for  work  and  labor.     The  employer  may  await 
the  presentation  of  the  claim  of  the  other  party  before  acting. 
His  retention  of  the  articles  manufactured  is  the  exercise  of  an 
absolute  right.  .  .  .  The  owner  of  real  property  who  has  employed 
another  to  erect  a  house  on  his  land  does  not,  by  taking  possession 
of  the  house  and  occupying  it,  preclude  himself  from  denying  that 
the  builder  has  performed  his  contract.  ...  In  like  manner  the 
owner  of  materials  who  employs  another  to  manufacture  them  into 
garments  or  chattels  of  any  description  does  not  lose  his  property 
in  the  materials,  nor  is  he  precluded  by  receiving  the  manufac- 
tured articles  from  asserting  his  title  thereto,  and  at  the  same 
time  resisting  a  recovery  for  the  value  of  the  work,  on  the  ground 
that  the  workman  had  not  performed  his  contract. "  "'^    If  in  accord- 
ance with  the  terms  of  the  contract  payment  is  to  precede  the  full 
performance  of  the  contract,  the  making  of  the  payment  is  not 
such  an  acceptance  as  will  waive  defects  or  a  failure  to  perform 

Co.    V.    New   York,    (,Sup.    1898)     31  Y.  173;  Crane  v.  Knubel,  (Super.  Ct. 

App.  Div.  232,  52  N.  Y.  S.  747,  re-  G.   T.    1873)    34   Super.   Ct.   443,  43 

versed  on  other  grounds  160  N.  Y.  72,  How.  Pr.  389,  affirmed  61  N.  Y.  645. 

54  N.  E,  661;   Mitchell  v.  Williams,  50.   Crane   v.   Knubel,    (Super.   Ct. 

(Sup.    1903)    80   App.   Div.    527,   80  G.   T.    1873)    34   Super.   Ct.   443,   43 

N.    Y.     S.    864;     Pitt    v.    Downing,  How.  Pr.  389,  affirmed  61  N.  Y.  645. 

(Super.  Ct.  1885)   52  Super.  Ct.  508.  51.   See   infra,   section  948  et  seq. 

See  also  International  Tile,  etc.,  Co.  as  to  recovery  for  part  performance 

V.  Ahlers  (Sup.  G.  T.  1892)  46  State  generally. 

Rep.   151,   64  Hun   634,   18   N.  Y.  S.  52.  Mack  v.  Snell,    (1893)    140  N. 

883.  Y.    193,   197,    55   State   E«p.   576,  3,5 

49.  Smith  v.  Brady,    (1858)    17  N.  N.  E.  493. 
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fully .^'  And  no  weight,  as  an  acceptance,  is  to  be  given  to  a  pay- 
ment made  before  a  proper  test  as  to  performance  can  be  made,^* 
or  a  payment  made  as  a  matter  of  favor  and  in  anticipation  of  a 
full  performance.'"  On  the  other  hand,  of  course,  if  payment  is  not 
due  until  the  contract  is  fully  performed  and  a  claim  of  full  per- 
formance is  made,  the  fact  of  such  payment  would  be  evidence  of 
an  acceptance.'^  The  mere  use  of  the  machinery  installed  or  the 
like  to  test  it,  as  contemplated  by  the  contract,  to  see  whether  it 
meets  the  requirements  of  the  contract,  cannot  be  deemed  an  accept- 
ance." And  where  a  mechanic  agrees  to  put  a  motor  car  in  good 
running  order,  the  person  for  whom  the  work  is  done  is  entitled  to  a 
reasonable  opportunity  to  determine  whether  the  contract  has  been 
performed."*  "Where  time  is  of  the  essence  of  the  contract  and 
one  party  has  made  default  in  its  performance,  an  offer  or  proposal 
by  the  other  party  looking  merely  to  a  settlement  for  such  default 
and  a  continuance  of  the  contract  cannot  be  treated  by  the  default- 
ing party  as  a  refusal  to  perform  and  waiver  of  the  breach  so  as  to 
entitle  him  to  terminate  the  contract.'' 

Substantial  Performance 

§  914.  In  General. — As  is  elsewhere  stated,  it  is  the  general  rule 
that  where  under  the  terms  of  a  contract  performance  is  a  con- 
dition precedent  to  the  right  to  compensation,  no  recovery  can  be 
had  for  a  part  performance  if  full  performance  is  not  excused.'=° 
And  according  to  the  early  common  law  rule,  a  party  to  a  contract, 
performance  by  him  being  a  condition  precedent  to  liability  on 
the  part  of  the  other  party,  was  required  to  show  a  literal  per- 

53.  Pierson  v.  Crooks,    (1889)    115  103  N.  Y.  S.  878    (part  payment  for 

N.  Y.  539,  552,  26  State  Rep.  492,  22  architect's   plans   which   prove   unfit 

N    E    349-    Richardson,   etc.,   Co.  v.  for   use);    Gerher   v.   Kalmer,    (Sup. 

Gudewill,    (City  Ct.  G.  T.   1899)    30  App.  T.  1918)    104  Misc.  85,  171  N. 

Misc.    818,    61    N.   Y.   S.    1120.     See  Y.  S.  92. 

also   Dauchy   v.    Tutt,     (Sup.    G.    T.  56.  Altschul  v.  Koven,    (Sup.  App. 

1884)    19   Wkly.   Dig.   490.  T.  1905)   94  N.  Y.  S.  558. 

54  Cassady  v.  Horton,  (Sup.  App.  57.  Pitt  v.  Downing,  (Super.  Ct. 
T    1900)    32  Misc.   148,  65  N.  Y.  S.  1885)    52   Super.  Ct.   508. 

626    (payment   for   installing  heater  58.  Kehoe  v.  Newman,   (Sup.  App. 

made  before  tests  as  to  its  efficiency  T.  1918)   169  N.  Y.  S.  71. 

can  be  made).  59.    Riendeau   v     Bullock,     (1895) 

55  Cahill  V.  Heuser,  (Sup.  1896)  2  147  N.  Y.  269,  69  State  Rep.  702,  41 
App  Div  292,  73  State  Rep.  450,  37  N.  E.  561,  reversing  48  State  Rep. 
NY     S     736;    Dunne   v.    Robinson,  876,  20  N.  Y.  S.  976. 

(Sup    App.   T.    1907)    53  Misc.   545,  60.  See  infra,  section  948. 
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formance  of  the  stipulations,  subject,  however,  to  the  limitation 
expressed  in  the  maxim  ' '  de  minimis  non  curat  lex. "  *^  In  the 
execution  of  a  contract  it  is  not  every  circumstantial  variation 
from  its  terms  which  will  deprive  the  party  to  whom  such  per- 
formance is  due  of  the  equivalent  which  he  was  to  receive,*^  and 
the  strict  application  of  the  early  common  law  rule  will  frequently 
result  in  the  denial  of  justice  to  a  party  who  in  good  faith  has 
attempted  to  perform  his  contract  but  has  fallen  short  of  doing 
so  in  some  minor  particulars,  and  as  a  consequence  the  courts 
adopted  at  quite  an  early  date  the  doctrine  of  substantial  perform- 
ance, which  is  now  well  established.*'  Under  this  doctrine  a  party 
who  has  attempted  in  good  faith  to  perform  but  has  inadvertently 
failed  to  do  so  in  some  minor  or  immaterial  particulars  is  permitted 
to  recover,  subject  to  a  deduction  in  respect  to  the  matters  in  which 
the  performance  deviates  from  or  falls  short  of  the  requirements 
of  the  contract.'^  A  recovery  on  the  ground  of  substantial  per- 
formance is  based  on  the  theory  of  performance  and  not  on  the 
theory  that  a  full  performance  is  excused -^  "  excuses  are  not  a 
substitute  for  substantial  performance. ' '  '* 

§  915.  Contracts  to  Which  Doctrine  Applicable. —  The  doctrine 
of  substantial  performance  is  most  frequently  applied  to  contracts 
for  work  and  labor  and  the  furnishing  of  materials  in  the  making 
of  improvements  on  the  land  of  another,  under  which  the  labor 
and  materials  furnished  in  the  progress  of  the  work  become  an 
irremovable  part  of  the  real  estate,  such  as  contracts  for  the  con- 
striietion  or  repair  of  buildings  or  other  structures,*^  the  exeava- 

61.  See  Van  Clief  v.  Van  Vechten,  63.  Turner  v.  Haight,  (1857)  16 
(1892)    130  N.  Y.  571,  579,  42  State       N.  Y.   465;    Spence  v.   Ham,    (1900) 

Rep.  736,  29  N.  E.  1017.  163  N.  Y.  220,  224,  57  N.  E.  412. 

In  Jacoby  v.  Fox,    (City  Ct.  G.  T.  64.  Spence  v.  Ham,    (1900)    163  N. 
1900)   32  Misc.  763,  66  N."  Y.  S.  488,  Y.  220,  224,  57  N.  E.  412. 
affirmed  33  Misc.  767,  67  N.  Y.  S.  955,           65.  Fox  v.  Davidson,    (Sup.  1899) 
an  instruction  that  an  employee  was  36  App.  Div.   159,  55  N.  Y.  S.  524; 
bound  to  perform  his   contract  in  a  Gersmann  v.  Walpole,   (Sup.  App.  T. 
substantial  manner,  that  is  that  he  1913)   79  Misc.  49,  139  N.  Y.  S.  1. 
was  bound  to  perform  except  in  tech-           66.    Gersmann    v.    Walpole,     (Sup. 
nical  and  trivial  details,  leaving  the  App.  T.   1913)    79  Misc.   40,   50,   139 
jury   clearly    to    infer   that    if    they  N.  Y.  S.   1    (per  Guy,  J.), 
found  that  the  employee  had  failed  to           67.   Turner   v.   Haight,    (1857)    16 
perform  his  contract  in  any  substan-  N.  Y.  465;  Thomas  v.  Fleury,  (1862) 
tial  manner  he  could  not  recover  for  26  N.  Y.  26;   Johnson  v.  DePeyster, 
his    discharge,    was    held   sufficiently  (1872)   50  N.  Y.  666;  Phillip  v.  Gal- 
fair  to  the  employer.  lant,    (1875)    62  N.  Y.   256;   GlacJus 

62.  Turner  V.  Haight,  (1857)  16  N.  v.    Black,    (1876)    67    N.   Y.   563   on 
Y.  Y.  465.  prior  appeal  50  N.  Y.  145;  Moody  v. 
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tion  of  earth  and  the  like.^'  In  this  connection  Church,  C.  J., 
after  referring  to  the  general  rule  requiring  the  strict  perform- 
ance of  contracts,  says  in  regard  to  building  contx'acts :  ' '  As,  how-, 
ever,  this  class  of  contracts  embrace  many  particulars  which  it  is 
■difficult,  if  not  impracticable,  to  comply  with,  with  entire  exactness, 
the  apparent  rigor  of  the  general  rule  has  been  so  far  relaxed  as 
that  a  substantial  compliance  will  be  deemed  sufficient. ' '  *^    And 


Smith,  (1877)  70  iN  Y.  598;  Wood- 
ward V.  Fuller  (1880)  80  N.  Y.  312; 
Heckmann  v.  Pinkney,  (1880)  81  N. 
Y.  211;  Nolan  v.  Whitney,  (1882)  88 
N.  Y.  648,  649,  aifirming  12  Wkly. 
Dig.  421 ;  Oberlies  v.  BuUinger, 
(1892 J  132  N.  Y.  598,  4  Silv.  App. 
250,  44  State  Rep.  851,  30  N.  E.  999, 
reversing  33  State  Rep.  443,  11  N.  Y. 
S.  264;  Crouch  v.  Gutmann,  (1892) 
134  N.  Y.  45,  45  State  Rep.  470,  31 
N.  E.  271;  Cullen  v.  Gallagher,  (Sup. 
1898)  28  App.  Div.  173,  50  N.  Y.  S. 
880;  Freeman  v.  Rothschild,  (Sup. 
1900)  49  App.  Div.  643,  63  N.  Y.  S. 
118,  affirmed  168  N.  Y.  589  mem.,  60 
N.  E.  1111;  Roussel  v.  Mathews, 
(Sup.  1901)  62  App.  Div.  1,  70  N.  Y. 
S.  886,  affirmed  171  N.  Y.  634  mem., 
63  N.  E.  1122;  Perry  v.  Levenson, 
(Sup.  1903)  82  App.  Div.  94,  81  N. 
Y.  S.  586,  affirmed  178  N.  Y.  559 
mem.,  70  N.  E.  1104;  Van  Orden  v. 
MacRae,  (Sup.  1907)  121  App.  Div. 
143,  105  N.  Y.  S.  600,  affirmed  193 
N.  Y.  635  mem.,  86  N.  E.  1134; 
Smith  V.  Russell,  (Sup.  1910)  140 
App.  Div.  102,  125  N.  Y.  S.  952; 
Jacobs  V.  Kent,  (Sup.  1919)  187  App. 
Div.  100,  175  N.  Y.  S.  281 ;  Smith  v. 
Gugerty,  (Sup.  G.  T.  1848)  4  Barb. 
614;  Sinclair  v.  Tallmadge,  (Sup.  G. 
T.  1861)  35  Barb.  602;  Murphy  v. 
Stickley  Simonds  Co.,  (Sup.  G.  T. 
1894)  82  Hun  158,  63  State  Rep. 
744,  31  N.  Y.  S.  295,  affirmed  152  N. 
Y.  626  mem.,  46  N.  E.  1149;  Ansonia 
Brass,  etc.,  Co.  v.  Gerlach,  (Com.  PI. 
G.  T.  1894)  8  Misc.  256,  59  State 
Rep.  197,  28  N.  Y.  S.  546;  D'Andre 
V.  Zimmeriaann,  (Sup.  App.  T.  1896) 


17  Misc.  357,  39  N.  Y.  S.  1086,  affirm- 
ing 16  Misc.  499,  38  N.  Y.  S.  1121; 
Brunold     v.     Glasser,      (County     Ct. 

1898)  25  Misc.  285,  53  N.  Y.  S. 
1021;  Ryan  v.  Voelkl,   (Sup.  App.  T. 

1899)  26  Misc.  840,  56  N.  Y.  S.  1065; 
Holl  v.  Long,  (Sup.  Sp.  T.  1901)  34 
Misc.  1,  68  N.  Y.  S.  522;  Vogel  v. 
Friedman,  (Sup.  App.  T.  1901)  34 
Misc.  775,  68  N.  Y.  S.  820;  Nelson  v. 
Hajek,  (Sup.  App.  T.  1910)  67  Misc. 
128,  121  N.  Y.  S.  1018;  General 
Constr.  Co.  v.  State,  (Ct.  CI.  1918) 
104  Misc.  293,  175  N.  Y.  S.  576; 
Flagg  V.  Schoenleben,  (Sup.  App.  T. 
1908)  108  N.  Y.  S.  1004;  Greenberg 
V.  Lumb,  (Sup.  App.  T.  1911)  129 
N.  Y.  S.  182;  Menlenbergh  v.  Coe, 
(Sup.  Sp.  T.  1916)  160  N.  Y.  S.  581; 
Rogers  v.  McGuire,  (Sup.  G.  T.  1890) 
32  State  Rep.  1104,  10  N.  Y.  S.  831; 
McMechan  v.  Baker,   (City  Ct.  G.  T. 

1890)  34  State  Rep.  535,  11  N.  Y.  S. 
781;    Valk  v.  McKeige,    (Sup.  G.  T. 

1891)  43  State  Rep.  26,  16  N.  Y.  S. 
741 ;  Horgan  v.  McKenzie,  (Com.  PI. 
G.  T.  1892)  43  State  Rep.  131,  17  N. 
Y.  S.  174;  Highton  v.  Dessau,  (Com. 
PI.  G.  T.  1892)  46  State  Rep.  922,  19 
N.  Y.  S.  395,  affirmed  on  opinion 
below  139  N.  Y.  607,  35  N.  E.  203, 
54  State  Rep.  929;  Gustaveson  v. 
McGay,  (Com.  PI.  1884)  12  Daly 
423;  Slade  v.  Cherry,  (Sup.  G.  T. 
1885)   21  Wkly.  Dig.  434. 

68.  Flaherty  v.  Miner,  (1890)  123 
N.  Y.  382,  33  State  Rep.  681,  25  N. 
E.  418,  affirming  15  Daly  173,  23 
State  Rep.  91,  4  N.  Y.  S.  618. 

69,  Glacius  v.  Black,  (1872)  50  N. 
Y.  145,  148. 
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in  a  later  opinion  the  court  says  that  it  is  not  necessary  that  the 
contractor  "  should  be  able  to  show  literal  performance  of  the 
work  in  every  detail,  according  to  the  specifications,  as  a  condition 
precedent  to  a  recovery,  provided  it  appeared  that  the  departures 
and  variations  were  not  wilful,  and  were  technical  and  unsubstan- 
tial, and  in  unimportant  and  immaterial  particulars. }  In  such  cases 
the  law  allows  a  recovery  under  the  contract,  with  compensation 
to  the  other  party  by  way  of  allowance,  and  deduction  from  the 
contract  price  for  such  damages  as  he  has  sustained  by  reason  of 
the  omission  of  the  plaintiff  to  comply  with  the  exact  terms  of  the 
contract.  /  The  contrary  rale  would  deprive  a  contractor,  in  a 
building  contract,  of  all  compensation,  although  he  has  in  good 
faith  endeavored  to  perform  his  contract,  and  has  substantially 
performed  it,  but  has  failed  in  some  minor  and  subordinate  par- 
ticulars, as  to  which  an  allowance  out  of  the  contract  price  would 
afford  to  the  other  party  a  complete  indemnity. ' ' '"  The  doctrine 
is  not,  however,  it  seems,  necessarily  restricted  to  such  contracts, 
and  has  been  treated  as  applicable  to  contracts  for  the  manufacture 
and  sale  of  goods,  where  there  were  immaterial  departures  in 
respect  to  the  details  of  the  contract,'^  and  also  to  a  contract  for 
displaying  advertising  signs  in  the  stations,  cars,  etc.,  of  an  elevated 


70.  Glacius  v.  Black,  (1876)  67  N.  1896)  6  App.  Div.  1,  39  N.  Y.  S. 
Y.  563,  566.  461,  however,  the  broad  rule  is  laid 

71.  Miller  V.  Benjamin,  (1894)  142  down  that  the  rule  of  substantial  per- 
N.  Y.  613,  60  State  Rep.  295,  37  N.  formance,  applicable  to  building  con- 
E.  631,  affirming  51  State  Rep.  750,  67  tracts,  has  no  application  to  execu- 
Hun  650  mem.,  21  N.  Y.  S.  1116.  In  tory  contracts  for  the  sale  or  the 
this  case  the  buyer  sought  to  rescind  manufacture  and  sale  of  personal 
the  contract  for  defaults  or  insuffi-  property.  This,  however,  was  said  in 
ciencies  in  the  deliveries  of  the  goods  connection  with  the  right  of  the 
purchased,  which  deficiencies  were  buyer  after  acceptance  to  refuse  pay- 
remedied  when  the  attention  of  the  ment  or  recover  damages  on  the 
seller  was  called  thereto,  and  the  ground  that  the  article  furnished 
right  to  rescind  was  denied  on  the  did  not  correspond  to  that  called  for 
theory  of  substantial  performance,  by  the  contract,  which  claim  under 
which  was  treated  as  applicable  to  the  general  rule  of  the  common  law 
the  case.  See  also  Studer  v.  Blei-  relating  to  the  law  of  sales  does  not 
stein,  (Sup.  G.  T.  1888)  48  Hun  577,  survive  the  acceptance.  As  to  the 
5S5,  15  State  Rep.  908,  1  N.  Y.  S.  effect  of  acceptance  under  our  Sales 
190;  Miller  v.  Isaac  H.  Blanchard  of  Goods  Act,  see  Personal  Property 
Co.,  (Sup.  App.  T.  1903)  84  N.  Y.  S.  Law,  §  130;  40  McKinney's  Cons. 
585.      In    Wiles    v.    Provost,     {Sup.  Laws,  p.  215  et  seq. 
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street  railway ,'2  for  printing  work,"  to  supervise  the  erection  of  a 
building/*  to  install  a  heating  plant,'^  to  install  glass  in  frames 
furnished  by  the  other  party,'^  to  make  and  erect  a  monument," 
and  for  the  employment  of  a  person  to  give  a  freak  vaudeville  act." 
In  case  of  a  contract  by  a  teacher  to  keep  and  teach  a  public  school, 
it  has  been  held  that  there  was  a  substantial  performance  entitling 
him  to  recover  though  he  was  absent  from  the  school  on  several 
occasions,  the  school  being,  however,  kept  open  by  his  assistant." 
And  as  regards  a  provision  in  a  fire  insurance  policy  requiring 
the  insured  to  submit  to  examinations  under  oath,  the  refusal  of  the 
insured  in  good  part  to  answer  immaterial  questions  affecting 
the  value  of  the  property  involved  has  been  held  not  to  be,  under 
the  doctrine  of  substantial  performance,  such  a  breach  as  to  defeat 
the  insured's  right  to  recover.*" 


72.  Desmond-Dunne  Co.  v.  Fried- 
man-Doeclier  Co.,  (1900)  162  N.  Y. 
486,  56  N.  E.  995,  affirming  16  App. 
Div.  141,  45  N.  Y.  S.  111.  But  in 
Wood  V.  Butterick  Puib.  Co.,  (Sup. 
App.  T.  1913)  80  Misc.  534,  141  N.  Y. 
S.  509,  the  view  is  expressed  by  the 
court  that  a  contract  to  advertise  a 
magazine  in  a  particular  manner  in 
an  advertising  catalogue  is  not  a  eon- 
tract  to  which  the  doctrine  of  sub- 
stantial performance  can  apply,  but 
it  is  held  Irrespective  of  this  that  as 
the  damages  or  loss  which  resulted 
from  the  deviation  in  the  manner  of 
placing  the  advertising  cannot  be 
computed  with  reasonajble  certainty, 
this  itself  is  a  reason  for  denying 
the  claim  that  there  was  a  substan- 
tial performance. 

73.  Dickinson  v.  Sheldon,  (Sup. 
1911)  146  App.  Div.  144,  130  N.  Y.  S. 
889  (holding,  however,  that  under 
the  circumstances  of  the  case  sub- 
stantial performance  was  not  shown 
—  defects  in  two  tint  printing  v^hieh 
requires  for  proper  work  absolute 
registering  in  the  two  processes )  ; 
Payne  v..  Mahon,  (Sup.  App.  T.  1919) 
176  N.  Y.  S.  705. 

74.  Gompert  v.  Healy,  (Sup.  1912) 
149  App.  Div.  198,  133  N.  Y.  S.  689 
(holding,  however,  that  substantial 
performance  was  not  shown). 

25 


75.  Hamburger  v.  Rottenberg, 
(Com.  PI.  G.  T.  1894)  9  Misc.  477,  61 
State  Rep.  102,  30  N.  Y.  S.  240;  Otis 
Elevator  Co.  v.  Dusenbury,  (Sup.  Sp. 
T.  1905)  47  Misc.  450,  95  N.  Y.  S. 
959.  See  also  Cassady  v.  Horton, 
(Sup.  App.  T.  1900)  32  Misc.  148, 
150,  65  N.  Y.  S.  626;  Hardwicke  v. 
Board  of  Education,  (Sup.  G.  T. 
1886)  23  Wkly.  Dig.  62. 

76.  Elias  v.  Coleman,  (Sup.  App.  T. 
1912)    137  N.  Y.  S.  883. 

77.  Thomas  v.  Gage,  (1898)  156 
N.  Y.  612,  51  N.  E.  307,  reversing  84 
Hun  607  mem.,  32  N.  Y.  S.  1150 
(involving  a  contract  to  make  a 
cemetery  monument  consisting  of  a 
base  surmounted  by  a  heroic  female 
figure  in  a  sitting  posture,  to  corre- 
spond in  style  and  design  with  one 
in  another  cemetery)  ;  Hughes  v.  Fer- 
guson, (Sup.  G.  T.  1885)  23  Wkly. 
Div.   185. 

78.  Blitz  v.  Toovey,  (City  Ct.  Tr.  T. 
1890)  28  State  Rep.  160,  9  N.  Y.  S. 
439,  involving  the  employment  of  a 
woman  to  walk,  dance,  etc.,  in  bare 
feet  on  broken  glass. 

79.  Hosley  v.  Black,  (1863)  28  N. 
Y.  438,  26  How.  Pr.  97. 

80.  Porter  v.  Traders'  Ins.  Co., 
(1900)  164  N.  Y.  504,  58  N.  E.  641, 
affirming  33  App.  Div.  628  mem.,  53 
N.  Y.  S.  1112. 
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§  916.  What  Constitutes  Substantial  Performance  Generally.— 

Substantial  performance  has  been  defined  as  ' '  performance  except 
as  to  unsubstantial  omissions  with  compensation  therefor."*^  It 
only  covers  nonessential  omissions,  for  which  an  allowance  by  way 
of  a  deduction  from  the  agreed  compensation  will  afford  ample 
relief  to  the  party  to  whom  performance  is  due.  The  defects  or 
omissioiis  must  not  run  through  the  whole  work  nor  be  so  essential 
as  that  the  object  or  purpose  of  the  party  to  whom  performance 
is  due  is  not  accomplished.*^  As  said  by  Vann,  J.:  "A  building 
contract,  like  any  other,  is  to  be  fairly  performed  according  to  its 
terms,  and  any  substantial  change,  unless  authorized  by  the  owner 
or  architect,  is  made  at  the  risk  of  the  contractor. ' '  *^  And  as  again 
said  by  the  same  judge :  "  It  is  not  sufficient  for  the  contractor  to 
build  a  house,  but  he  must  build  the  house  contracted  for,  and 
substantially ,  comply  with  the  specifications  as  to  the  method  of 
construction,  materials  and  workmanship. ' '  **    And  it  is  said  by 


81.  Spence  v.  Ham,  (1900)  163  N. 
y.  220,  225,  57  N.  E.  412.  See  also 
Nesbit  V.  Braker,  (Sup.  1905)  104 
App.  Div.  393,  394,  93  N.  Y.  S.  856. 

82.  Woodward  v.  Fuller,  (1880)  80 
N.  Y.  312,  316;  Crouch  v.  Gutmann, 
(1892)  134  N.  Y.  45,  45  State  Rep. 
470,  31  N.  E.  271;  Miller  v.  Benja- 
min, (1894)  142  N.  Y.  613,  617,  60 
State  Rep.  295,  27  N.  E.  631; 
Spence  v.  Ham,  (1900)  163  N.  Y. 
220,  57  N.  E.  412,  affirming  27  App. 
Div.  379,  50  N.  Y.  S.  960;  Smith  v. 
Ruggifiro,  (Sup.  1900)  52  App.  Div. 
382,  65  N.  Y.  S.  89,  affirmed  173  N. 
Y.  614  mem.,  66  N.  E.  1116;  D'Amato 
V.  Gentile,  (Sup.  1900)  54  App.  Div. 
625,  66  N.  Y.  S.  833,  affirmed  173 
N.  Y.  596  mem.,  65  N.  E.  1116; 
Mitchell  V.  Williams,  (Sup.  1903)  80 
App.  Div.  527,  80  N.  Y.  S.  864; 
Dickinson  v.  Sheldon,  (Sup.  1911) 
146  App.  Div.  144,  130  N.  Y.  S.  889; 
Witt  V.  Gilmour,  (Sup.  1916)  172 
App.  Div.  110,  158  N.  Y.  S.  41;  Zim- 
merman V.  Jourgensen,  (Sup.  G.  T. 
1893)  70  Hun  222,  54  State  Rep.  13, 
24  N.  Y.  S.  170,  affirmed  144  N.  Y. 
656  mem.,  39  N.  E.  859;  Lewis  v. 
Yagel,    (Sup.   G.   T.    1894)    77    Hun 


337,  60  State  Rep.  23,  28  N.  Y.  S. 
833;  Flannery  v.  Sahagian,  (Sup.  G. 
T.  1894)  83  Hun  109,  63  State  Rep. 
844,  31  N.  Y.  S.  360;  Anderson  v. 
Petereit,  (Sup.  6.  T.  1895)  86  Hun 
600,  67  State  Rep.  563,  33  N.  Y.  S. 
741;  Derr  v.  Kearney,  (Sup.  Sp.  T.' 
1905)  46  Misc.  148,  93  N.  Y.  S.  1099; 
Gensmann  v.  Walpole,  (Sup.  App. 
T.  1913)  79  Misc.  49,  139  N.  Y.  S.  1; 
Conrady  v.  Loewer's  Gambrinus 
Brewery  Co.,  (Sup.  App.  T.  1907) 
107  N.  Y.  S.  94;  Asibestolith  Mfg.  Co. 
V.  Kerley,  (Sup.  App.  T.  1911)  129 
N.  Y.  S.  512;  McElraevy,  etc.,  Co.  v. 
St.  Joseph's  Home,  (N.  Y.  Munic. 
Ct.  1913)   143  N.  Y.  S.  236. 

83.  Schultze  v.  Goodstein,  (1905) 
180  N.  Y.  248,  253,  73  N.  E.  21.  See 
also  McEntyre  v.  Tucker,  (Com.  PI. 
G.  T.  1893)  5  Misc.  228,  54  State 
Rep.  826,  25  N.  Y.  S.  95,  23  Civ. 
Pro.  171  (omissions  in  over  accumu- 
lation ) . 

84.  Easthampton  Lumber,  etc.,  Co. 
V.  Worthington,  (1906)  186  N.  Y. 
407,  412,  79  N.  E.  323,  reversing  108 
App.  Div.  35'5  mem.,  95  N.  Y.  B. 
1126.  ' 
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Bradley,  J.,  that  '*  the  rule  of  substantial  performance  should  not 
be  extended  beyond  the  purpose  in  view  when  the  relaxation  of 
the  strict  performance  was  adopted,  which  was  founded  upon 
equitable  considerations  in  furtherance  of  justice,  and  made  appli- 
cable to  eases  of  honest  intention  of  contractors  to  fairly  perform 
their  contracts,  and  who  shall  in  the  main  have  done  so,  with  only 
slight  defects  or  omissions  inadvertently  and  unintentionally  caused 
and  appearing  in  the  work."  ^^  It  is  not  sufficient  that  the  build- 
ing as  constructed  may  be  of  the  same  market  value  as  though 
the  terms  of  the  contract  had  been  followed.'^  The  decisions  of 
the  lower  courts  seem  to  show  a  tendency  to  extend  rather  than 
restrict  the  application  of  the  doctrine,  and  the  result  of  this  has 
been  the  reversal  by  the  Court  of  Appeals  in  recent  cases  of  decisions 
of  the  lower  courts  upholding  claims  of  substantial  performance." 
If  the  defects  or  omissions  are  not  material  and  are  of  such  a 
nature  that  the  main  object  of  the  parties  is  not  defeated  and  if 
thej-  are  susceptible  of  remedy  without  difficulty,**  or,  as  has  been 
saidj  if  they  are  such  that  the  work  needed  to  make  them  what 
they  should  be  is  no  other  in  degree  or  difficulty,  disturbance  or 
inconvenience,  than  such  as  is  the  ordinary  repair  to  buildings 
from  year  to  year  made  needful  by  wear  and  tear  and  decay,*^ 
they  may  fall  within  the  discrepancies  permitted.  If  a  substantial 
performance  is  relied  on  as  the  basis  of  a  recovery,  the  burden  is^ 
on  the  contractor  to  show  that  in  fact  there  was  such  a  perform- 
ance ;  it  is  not  incumbent  on  the  other  party  to  show  that  the  omis- 
sions and  defects  were  such  as  not  to  be  covered  by  the  doctrine 

85.  Crouch  v.  Gutmann,  (1892)  134  88.  Woodward  v.  Fuller,  (1880)  80 
N.  y.  45,  55,  45  State  Rep.  470,  31  N.  Y.  312,  317;  Crouch  v.  Gutmann, 
N.  E.  271.                                                          (1892)    134  N.  Y.  45,  45  State  Rep. 

86.  Lewis  v.  Yagel,  (Sup.  G.  T.  470,  31  N.  E.  271;  D'Andre  v.  Zim- 
1894)  77  Hun  337,  352,  60  State  Rep.  mermann,  (Sup.  App.  T.  1896)  17 
23,  28  N.  Y.  S.  833.  Misc.  357,  39  N.  Y.  S.  1086;   Chapin 

87.  See  for  instance  Schultze  v.  v.  Candee,  (City  Ct.  G.  T.  1895)  14 
Goodstein,  (1905)  180  N.  Y.  248,  73  Misc.  453,  70  State  Rep.  741,  35  N. 
N.  E.  21,  reversing  82  App.  Div.  316,  Y.  S.  1018  (inadvertent  failure  to 
81  N.  Y.  S.  946;  Easthampton  Lum-  cover  well,  to  which  no  objection  was 
bar,  etc.,  CoT  V.  Worthington,  (1906)  made  on  defendant's  refusal  to  pay 
186  N.  y.  407,  79  N.  E.  323,  revers-  for  the  work). 

ing   108  App.  Div.   355  mem.,  95  N.  This  is  recognized  in  all  the  cases 

Y.     S.     1126;     Steel     Storage,     etc.,  upholding  the  claim  of  a  substantial 

Constr.    Co.    v.    Stock,     (1919)     225  performance. 

N.  Y.   173,  121   N.  E.  786,  reversing  89.  Woodward  v.  Fuller,  (1880)  80 

172  App.  Div.  936  mem.,  156  N.  Y.  S.  N.  Y.  312,  317. 

1146. 
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of  substantial  performance.'"  Where  a  building  contract  provides 
that  in  case  the  contractor  refuses  or  neglects  to  supply  a  suffi- 
ciency of  materials  or  workmen  the  owner  may  finish  the  work 
and  deduct  the  expense  so  incurred  from  the  contract  price,  and 
the  owner  avails  himself  of  this  privilege,  in  determining  in  an 
action  to  recover  a  balance  alleged  to  be  due  whether  there  has 
been  a  substantial  performance,  the  contractor  is  entitled  to  the 
benefit  of  the  work  so  done ;  the  owner  may  not  assert  a  forfeiture 
in  respect  to  the  deficiency  so  supplied  by  him,  but  is  simply- 
entitled  to  deduct  the  expense  incurred.'^ 

§  917.  Good  Faith. —  The  doctrine  of  substantial  performance 
applies  only  where  there  has  been  an  attempt  in  good  faith  to  per- 
form, and  the  failure  to  do  so  is  the  result  of  inadvertence ;  it  does 
not  apply  where  there  is  a  wUiul  or  intentional  refusal  to  com- 
plete performance,  or  wilful  departures  from  the  terms  of  the  con- 
tract or  refusal  to  perform  in  f  ull.'^    Thus  Allen,  J.,  says :    "If 


90.  Nesbit  v.  Braker,  (Sup.  1905) 
104  App.  Div.  393,  93  N.  Y.  S.  856. 

91.  Crouch  V.  Gutmann,  (1892)  134 
N.  y.  45,  45  State  Eep.  470,  31  N.  E. 
271.  See  also  Weeks  v.  O'Brien, 
(1894)  141  N.  Y.  199,  56  State  Eep. 
8.15,  36  N.  E.  185,  reversing  59 
Super.  Ct.  28,  35  State  Rep.  463,  12 
N.  Y.  S.  720;  HoU  v.  Long,  (Sup.  Sp. 
T.  1901)  34  Misc.  1,  68  N.  Y.  S. 
522. 

98.  Walker  v.  Millard,  (1864)  29 
N.  Y.  375;  Glacius  v.  Black,  (1872) 
50  N.  Y.  145,  153;  Crane  v.  Knulrel, 
(1875)  61  N.  Y.  645,  affirming  34 
Super.  Ct.  443,  43  How.  Pr.  389; 
Van  Clief  v.  Van  Veehten,  (1892) 
130  N.  Y.  571,  42  State  Rep.  736,  29 
N.  E.  1017;  Hollister  V.  Mott,  (1892) 
132  N.-  Y.  18,  42  State  Rep.  848,  29 
N.  E.  1103,  reversing  32  State  Rep. 
743,  10  N.  Y.  S.  409 ;  Crouch  v.  Gut- 
mann, (1892)  134  N.  Y.  45,  45  State 
Rep.  470,  31  N.  E.  271;  Miller  v. 
Benjamin,  (1894)  142  N.  Y.  613,  617, 
60  State  Rep.  295,  37  N.  E.  631; 
Desmond-Dunne  Co.  v.  Friedman- 
Doscher  Co.,  (1900)  162  N.  Y.  486, 
490,  56  N.  E.  995;  Spence  v.  Ham, 
(1900)  163  N.  Y.  220,  224,  57  N.  E. 
412:    Schultze    v.    Goodstein.    (18051 


180  N.  Y.  248,  73  N.  E.  21,  reversing 
82  App.  Div.  316,  81  N.  Y.  S.  946; 
Cahill  V.  Heuser,  (Sup.  1896)  2  App. 
Div.  292,  73  State  Rep.  450,  37  N. 
Y.   S.   736;    Pox  v.   Davidson,    (Sup. 

1899)  36  App.  Div.  159,  55  N.  Y.  S. 
524;  Smith  v.  Ruggiero,  (Sup.  1900) 
52  App.  Div.  382,  65  N.  Y.  S.  89, 
affirmed  173  N.  Y.  614  mem.,  66  N. 
E.   1116;   D'Amato  v.  Gentile,    (Sup. 

1900)  54  App.  Div.  625,  66  N.  Y.  S. 
833,  affirmed  173  N.  Y.  596  mem., 
65  N.  E.  1116;  Norton  v.  United 
States  Wood  Preserving  Co.,  (Sup. 
1903)  89  App.  Div.  237,  85  N.  Y.  S. 
886;  Mitchell  v.  Dunmore  Realty 
Co.,  (Sup.  1908)  126  App.  Div.  829, 
111  N.  Y.  S.  3i22;  Fuchs  v.  Saladino, 
(Sup.  1909)  133  App.  Div.  710,  118 
N.  Y.  S.  172;  John  R.  Carpenter  Co. 
V.  Ellsworth,  (Sup.  1912)  "351  .-Vpp. 
Div.  532,  136  N.  Y.  S.  108;  Witt  v. 
Gilmour,  (Sup.  1916)  172  App.  Div. 
110,  158  N.  Y.  S.  41;  Jacobs  v.  Kent, 
(Sup.  1919)  187  App.  Div.  100,  175 
N.  Y.  S.  28]  ;  Smith  v.  Gugerty,  (Sup. 
G.  T.  1848)  4  Barb.  614;  Sinclair 
V.  Tallmadge,  (Sup.  G.  T.  1861)  35 
Barb.  602;  Anderson  v.  Petereit, 
(Sup.   G.   T.    1895)    86  Hun   600,  67 

Stqt.R     Ron      fifiS      5Q     TJ      V      H      '7A1  . 
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there  has  been  no  wilful  departure  from  the  terms  of  the  contract, 
or  omission  in  essential  parts,  and  the  laborer  has  honestly  and 
faithfully  performed  the  contract  in  all  its  material  and  substan- 
tial features,  he  will  not  be  held  to  have  forfeited  his  right  to 
remuneration,  by  reason  of  mere  technical,  inadvertent  and  unim- 
portant omissions  or  defects.  The  law  imposes  no  such  liability 
upon,  and  exacts  no  such  penalties  of,  the  mechanic. ' '  ^^  And  in 
a  more  recent  case  Vann,  J.,  says  for  the  Court  of  Appeals :  "  The 
question  of  substantial  performance  depends  somewhat  on  the 
good  faith  of  the  contractor.  If  he  has  intended  and  tried  to 
comply  with  the  contract  and  has  succeeded,  except  as  to  some 
slight  things  omitted  by  inadvertence,  he  will  be  allowed  to  recover 
the  contract  price,  less  the  amount  necessary  to  fully  compensate 
the  owner  for  the  damages  sustained  by  the  omission.  .  .  .  But 
when,  as  in  this  case,  there  is  a  wilful  refusal  by  the  contractor 
to  perform  his  contract  and  he  wholly  abandons  it,  and  after  due 
notice  refuses  to  have  anything  more  to  do  with  it,  his  right  to 
recover  depends  upon  performance  of  his  contract,  without  any 
omission  so  substantial  in  its  character  as  to  call  for  an  allowance 
of  damages  if  he  had  acted  in  good  faith.  While  slight  and  insig- 
nificant imperfections  or  deviations  may  be  overlooked  on  the 
principle  of  de  minimis  non  curat  lex,  the  contract  in  other  respects 
must  be  performed  according  to  its  terms.  When  the  refusal  to 
proceed  is  wilful  the  difference  between  substantial  and  literal 
performance  is  bounded  by  the  line  of  de  minimis. ' '  '*  And  Bart- 
lett,  J.,  says  that  ' '  undoubtedly  a  wilful  or  intentional  departure 
would  defeat  recovery. ' '  '^  And  it  has  been  said  that  the  doctrine 
of  substantial  performance  is  not  to  be  applied  where  the  defects 
and  omissions  were  due  to  the  contract  being  performed  "  in  a 

Stanton  v.  State,   (Ct.  CI.  1918)    103  reason  is  given  why  the  instruction 

Misc.   221,   175  N.  Y.   S.  568;    Pala-  was  erroneous,  but  a  sufficient  reason 

dino  Contrjicting  Co.  v.  Walsh,   (Sup.  would  seem  to  be  that  it  eliminates 

App.  T.  1913)    144  N.  Y.  S.  7.  the  question  of  good  faith. 

In  Oberlies  v.  BuUinger,  (Sup.  G.  93.  Sinclair  v.  Tallmadge,  (Sup. 
T.  1894)  75  Hun  248,  254,  57  State  G.  T.  1861)  35  Barb.  602,  604. 
Rep.  7'52,  27  N.  Y.  S.  19,  it  was  held  94.  Van  Clief  v.  Van  Vechten, 
error  to  instruct  to  the  effect  that  no  (18912)  130  N.  Y.  571,  579,  42  State 
defect  of  construction  could  be  re-  Rep.  736,  29  N.  E.  1017.  Sec  also 
garded  as  substantial,  unless  it  was  Fox  v.  Davidson,  (Sup.  1899)  36 
one  which  ran  through  the  entire  App.  Div.  159,  55  N.  Y.  S.  5i24. 
structure  and  which  could  not  be  95.  Desmond-Dunne  Co.  v.  Fried- 
remedied  without  disturbing  or  in-  man-Doscher  Co.,  (1900)  162  N.  Y. 
terfering  with  the  main  building.   No  486,    490,    56    N.    E.    995. 
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somewhat  careless  and  negligent  manner."  »«  Consequently  as  a 
general  rule,  if  the  contractor  wilfully  and  intentionally  useS' 
inferior  and  less  expensive  materials  or  methods  of  workmanship 
in  place  of  those  agreed  on,  his  claim  of  a  substantial  performance 
cannot  be  sustained,"  and  if  a  material  amount  of  the  work  is  inten- 
tionally left  undone  the  extent  thereof  will  not  be  inquired  into.'* 
If  the  contractor  sublets  the  work  he  is  responsible,  in  so  far  as  his 
right  to  claim  a  substantial  performance  is  concerned,  for  the 
want  of  good  faith  on  the  part  of  the  subcontractor.'^  To  sustain 
a  conclusion  by  a  referee  that  there  was  a  substantial  performance 
it  is  not  necessary  that  he  expressly  find  that  the  contractor 
intended  in  good  faith  to  perform  the  contract.^ 

§  918.  Question  of  Law  or  Fact. — .Ordinarily  the  question 
whether  there  has  been  a  substantial  performance  of  a  contract  is 
one  of  f  act.2    As  said  by  Church,  J. :    "  The  question  in  each  case 


96.  John  R.  Carpenter  Co.  v.  Ells- 
worth, (Sup.  1912)  151  App.  Div. 
532,  136  N.  Y.  S.  108. 

97.  Schultze  v.  Goodstein,  (1905) 
180  N.  Y.  248,  73  N.  E.  21,  reversing 
82  App.  Div.  316,  81  N.  Y.  S.  946; 
Easthampton  Lumibecr,  etc.,  Co.  v. 
Worthington,  (1906)  186  N.  Y.  407, 
79  N.  E.  323,  reversing  108  App.  Div/ 
355  mem.,  95  N.  Y.  S.  1126;  Witt  v. 
Gilmour,  (Sup.  1916)  172  App.  Div. 
110,  158  N.  Y.  S.  41.  See  also  An- 
derson V.  Petereit,  ( Sup.  G.  T.  1895 ) 
86  Hun  600,  67  State  Rep.  563,  33 
N.  Y.  S.  741. 

98.  Fox  V.  Davidson,  (Sup.  1899) 
36  App.  Div.  159,  55  N.  Y.  S.  524 
(intentional  omission  of  5  per  cent  of 
the  work ) . 

99.  Witt  V.  Gilmour,  (Sup.  1916) 
172  App.  Div.  110,  158  N.  Y.  S.  41. 

1.  Phillip  V.  Gallant,  (1875)  62  N. 
Y.  256,  265. 

2.  Glacius  v.  Black,  (1872)  50  N. 
N.  145;  Johnson  v.  De  Peyster, 
(1872)  50  N.  Y.  666;  Phillip  v.  Gal- 
lant, (1875)  62  N.  Y.  256,  264; 
Woodward  v.  Fuller,  (1880)  80  N.  Y. 
312,  316;  Nolan  v.  Whitney,  (1882) 
88  N.  Y.  648,  649;  Crouch  v.  Gut- 
mann,  (1892)  134  N.  Y.  45,  45  State 
Rep.  470,  31  N.  E.  271  (a  case  recog- 


nized by  the  court  as  a  border  line 
case  but  affirming  a  finding  by  the 
referee  that  there  was  a  substantial 
performance)  ;  Miller  v.  Benjamin, 
(1894)  142  N.  Y.  613,  617,  37  N.  E 
631,  60  State  Rep.  295;  Van  Orden 
V.  Mac  Rae,  (Sup.  1907)  121  App. 
Div.  143,  105  N.  Y.  S.  600,  affirmed 
193  N.  Y.  635  mem.,  86  N.  E.  1134; 
Smith  V.  Russell,  (Sup.  1910)  140 
App.  Div.  102,  125  N.  Y.  S.  952; 
Oberlies  v.  Bullinger,  (Sup.  G.  T. 
1894)  75  Hun  248,  57  State  Rep.  752, 
27  N.  Y.  S.  19;  Lewis  v.  Yagel,  (Sup. 
G.  T.  1894)  77  Hun  337,  347,  60  State 
Rep.  23,  28  N.  Y.  S.  833;  Monteverde 
V.  Queens  County,  (Sup.  G.  T.  1894) 
78  Hun  267,  60  State  Rep.  240,  28 
N.  Y.  S.  918;  Ansonia  Brass,  etc., 
Co.  V.  Gerlach,  (Com.  PI.  G.  T. 
1894)  8  Misc.  256,  59  State  Rep. 
197,  28  N.  Y.  S.  546;  Toher  v.  Lap- 
pine,  (City  Ct.  G.  T.  1894)  9  Misc. 
204,  60  State  Rep.  853,  29  N.  Y.  S. 
603  (deduction  of  $213  for  omis- 
sions, etc.);  Ryan  v.  Voelkl,  (Sup. 
App.  T.  1899)  26  Misc.  840,  56  N.  Y. 
S.1066;  Walsh  v.  McClosky,  (City 
Ct.  G.  T.  1889)  25  State  Rep.  932, 
5  N.  Y.  S.  427,  affirmed  125  N.  Y. 
705  mem.,  26  N.  E.  752;  Rush  v. 
Wagner,    (City  Ct.   G.   T.   1890)    34 
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will,  of  course,  be  an  open  one,  where  defects  exist,  whether  they 
are  substantial  or  technical  and  unimportant.  This  is  a  question 
of  fact."'  If,  however,  the  facts  of  the  case  are  not  in  dispute 
and  the  defects  in  performance  are  not  such  as  may  be  termed 
immaterial  and  are  such  as  could  not  have  been  the  result  of 
inadvertence,  it  would  seem  that  the  question  is  one  of  law.*  It 
has  been  held  that  a  special  finding  that  the  cost  of  remedying: 
defects  and  omissions  in  the  construction  of  a  building  will  amount 
to  one-third  of  the  agreed  compensation  is  inconsistent  with  a  gen- 
eral finding  of  substantial  performance,^  and  it  has  been  held  that 
a  general  finding  by  the  referee  that  there  had  been  a  substantial 
performance  is  inconsistent  with  a  special  finding  that  the  omitted 
work  could  not  now  be  done  "  except  at  a  great  cost  and  with 
great  risk  to  the  building. ' '  ^  "Where  the  evidence  is  such  as  to 
establish  certain  facts  which  would  show  a  failure  to  perform  sub- 
stantially, the  party  to  whom  performance  is  due  is  entitled  to  a 


State  Rep.  798,  12  N.  Y.  S.  2  (floor- 
ing not  entirely  free  from  knots  as 
required  by  contract)  ;  Gibbons  v. 
Russell,  (City  Ct.  G.  T.  1891)  37 
State  Rep.  402,  13  N,  Y.  S.  879;  Hop- 
per V.  Cutting,  (Com.  PI.  G.  T.  1891) 
37  State  Rep.  504,  13  N.  Y.  S.  820; 
Morton     v.     Harrison,     (Super.     Ct. 

1885)  52  Super  Ct.  305;  Anderson 
V.  Meislahn,  (Com.  PI.  1883)  12  Daly 
149;  Gustaveson  v.  McGay,  (Com. 
PI.  1884)  12  Daly  423;  Hardwicke 
V.  Board  of  Education,    (Sup.  G.  T. 

1886)  23  Wkly.  Dig.  62. 

3.  Glacius  v.  Black,  (1872)  50  N. 
Y.  145,  149. 

4.  Van  Clief  v.  Van  Vechten, 
(1892)  130  N.  Y.  571,  42  State  Rep. 
736,  29  N.  E.  1017,  reversing  on  other 
grounds  55  Hun  467,  29  State  Rep. 
378,  8  N.  Y.  S.  760;  HolUster  v. 
Mott,  (1892.)  132  N.  Y.  18,  42  State 
Rep.  848,  29  N.  E.  1103,  reversing 
32  State  Rep.  743,  10  N.  Y.  S.  409; 
Boughton  V.  Smith,  (1894)  142  N.  Y. 
674,  60  State  Rep.  389,  37  N.  E.  470, 
reversing  51  State  Rep.  316,  22  N.  Y. 
S.  148;  Spence  v.  Ham,  (1900)  163 
N.  Y.  220,  57  N.  E.  412,  affirming  27 
A:pp.  Div.  379,  50  N.  Y.  S.  960 ;  East- 


hampton  Lumber,  etc.,  Co.  v.  Worth- 
ington,  (1906)  186  N.  Y.  407,  79 
N.  E.  323,  reversing  108  App.  Div. 
355  mem.,  95  N.  Y.  S.  1126;  Steel 
Storage,  etc.,  Constr.  Co.  v.  Stock, 
(1919)  225  N.  Y.  173,  121  N.  E. 
786,  reversing  172  App.  Div.  936 
mem.,  156  N.  Y.  S.  1146;  Cahill  v. 
Heuser,  (Sup.  1896)  2  App.  Div. 
292,  73  State  Rep.  450,  37  N.  Y.  S. 
736;  Nesbit  v.  Braker,  (Sup.  1905) 
104  App.  Div.  393,  93  N.  Y.  S.  856; 
Gomipert  v.  Healy,  (Sup.  1912)  149 
App.  Div.  198,  133  N.  Y.  S.  689; 
Anderson  v.  Petereit,  (Sup.  G.  T. 
1895)  86  Hun  600,  67  State  Rep. 
563,  33  N.  Y.  S.  741;  Ketchum  v. 
Herrington,  (Sup.  G.  T.  1892)  45 
State  Rep.  59,  18  N.  Y.  S.  429.  See 
also  Glacius  v.  Black,  (1876)  67  N. 
Y.  563;  Lewis  v.  Yagel,  (Sup.  G.  T. 
1894)  77  Hun  337,  347,  60  State  Rep. 
23,  28  N.  Y.  S.  833. 

5.  Ketchum  v.  Herrington,  (Sup. 
G.  T.  1892)  45  State  Rep.  59,  18  N. 
Y.  S.  429. 

6.  Flannery  v.  Sahagian,  (Sup.  G. 
T.  1894)  83  Hun  109,  63  State  Rep. 
844,  31  N.  Y.  S.  360. 
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specific  instruction  on  the  question  which  it  is  error  to  refuse, 
though  an  unobjectionable  abstract  legal  proposition  as  to  what 
constitutes  substantial  performance  is  given.  "Abstract  legal 
propositions,"  says  Pound,  J.,  in  this  connection,  "  sound  in  them- 
selves, may  wholly  fail  to  enlighten  if  their  application  to  the  case 
at  bar  is  not  pointed  out.  Substantial  performance  is  a  term  of  law 
which  conveys  little,  if  any,  meaning  to  the  lay  mind  and  ordinarily 
sends  the  lawyer  to  his  digests  to  discover  the  most  recent  illustra- 
tions of  its  judicial  use. ' ' '  And  it  has  been  held  that  a  general 
conclusion  by  the  trial  court  that  there  was  a  substantial  perform- 
ance cannot  be  sustained  where  there  are  no  findings  as  to  the 
items  omitted  from  the  performance  or  the  circumstances  of  the 
omission  or  their  value.*  And  though  the  jury  was  clearly  in- 
structed as  regards  the  elements  necessary  to  sustain  a  claim  of 
substantial  performance,  a  verdict  upholding  the  claim  will  be  set 
aside  by  the  trial  court  if  clearly  against  the  weight  of  the  evidence.' 
§  919.  Allowance  for  Defects  and  Omissions. —  Though  there 
has  been  a  substantial  performance  the  party  to  whom  perform- 
ance is  due  is  entitled,  as  a  general  rule,  to  an  allowance  and 
deduction  from  the  compensation  he  has  agreed  to  pay,  what  it 
would  cost  to  complete  the  contract  strictly  according  to  its  terms. 
This  rule  is  recognized  in  all  the  eases. ^^  But  if  the  cost  of  making 
the  work  conform  to  the  requirements  of  the  contract  would  involve 
the  destruction  of  a  great  amount  of  work  already  done  and  the 
doing  of  other  work  not  originally  contemplated,  the  deduction  for 
a  failure  to  perform  strictly  is  to  be  based  on  the  difference  in  the 
value  of  the  building  as  constructed  and  its  value  if  there  had 
been  a  strict  compliance  with  the  terms  of  the  contract.^^  Where 
there  has  been  a  substantial  performance  the  view  has  been  taken 
that  to  entitle  the  party  to  whom  performance  is  due  to  an  allow- 
ance for  the  insufficiencies  or  omissions,  it  is  necessary  for  him  to 

7.  Steel  Storage,  etc.,  Co.,  v.  Stock,  lies  v.  Bullinger,  (Sup.  G.  T.  1894) 
(1919)  225  N.  y.  173,  121  N.  E.  786,  75  Hun  248,  253,  57  'State  Rep.  752, 
reversing  172  App.  Div.  936  mem.,  27  N.  Y.  S.  19 ;  Lewis  v.  Ya^el,  ( Sup. 
156  N.  Y.  S.  1146.  G.  T.  1894)  77  Hun  337,  350,  60  State 

8.  Villhauer  v.  Gross,  (Sup.  1910)  Rep.  23,  28  N.  Y.  S.  833;  Ham^burger 
138  App.  Div.  10,  122  N.  Y.  S.  520.  v.  Rottenberg,   (Com.  PI.  G.  T.  1894) 

9.  Brainard  V.  Ten  Eyck,  (Sup.  Tr.  9  Misc.  477,  61  State  Rep.  102,  30 
T.  1917)  102  Misc.  20,  168  N.  Y.  S.  N.  Y.  S.  240;  Long  v.  Gingold,  (Sup. 
116.  App.  T.  1903)   84  N.  Y.  S.  194. 

10.  Desmond-Dunne  Co.  v.  Fried-  11.  Morton  v.  Harrison,  (Super. 
man-Doscher    Co.,     (1897)     16    App.       Ct.  1885)   52  Super.  Ct.  305. 

Div.  141,  143,  45  N.  Y.  S.  Ill;  Ober- 
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show  the  cost  or  amount  to  which  he  is  entitled  as  a  basis  for  that 
allowance.i2  And  it  has  been  said  that  the  party  to  whom  the 
performance  is  due  is  not  required  to  assert  his  claim  for  the 
deduction  in  the  action  against  him,  but  may  bring  a  separate 
action  for  the  amount.^s  j^  ^g  ^qw,  however,  the  established  rule 
that  the  party  claiming  a  substantial  performance  must  prove  in 
the  first  instance  the  cost  of  correcting  defects  and  omissions." 
In  this  connection,  Vann,  J.,  says  in  the  leading  case:  "  He  who 
relies  upon  substantial  as  contrasted  with  complete  performance 
must  prove  the  expense  of  supplying  the  omissions,  or  he  fails  in 
his  proof,  for  he  cannot  recover  for  full  performance  when  a  part 
of  the  contract  is  still  unperformed.  The  doctrine  of  substantial 
performance  necessarily  includes  compensation  for  all  defects, 
which  are  not  so  slight  and  insignificant  as  to  be  safely  '  overlooked 
on  the  principle  of  de  minimis  non  curat  lex.'  .  .  .  Unsubstantial 
defects  may  be  cured,  but  at  the  expense  of  the  contractor,  not  of 
the  owner.  The  contractor  cannot  recover  the  entire  contract 
price  when  defects  or  omissions  appear,  for  he  must  show  not  only 
that  they  were  unsubstantial  and  unintentional,  but  also  the 
amount  needed  to  make  them  good,  so  that  it  can  be  deducted  from 
the  contract  price  and  a  recovery  had  for  the  balance  only.  This 
is  an  essential  part  of  substantial  performance,  and  hence  the  proof 
should  be  furnished  by  the  one  who  claims  substantial  perform- 
ance." ^    And  where  a  recovery  is  sought  on  the  theory  of  a  full 

12.  Heckman  v.  Pinkney,  (1880)  v.  Tuscany  Realty  Co.,  (Sup.  App.  T. 
81  N.  Y.  211.  1917)    166  N.  Y.  S.  1076.    See  also 

13.  Desmond-Dunne  Co.  v.  Fried-  Willy  H.  Lau  Co.  v.  Darr,  (Sup. 
man-Doscher  Co.,  (1900)  162  N.  Y.  App.  T.  1912)  76  Misc.  512,  135  N.  Y. 
486,  490,  56  N.  E.  995.  S.  598. 

14.  Spence  v.  Ham,  (1900)  163  N.  15.  Spence  v.  Ham,  (1900)  163  N. 
Y.  220,  57  N.  E.  412,  distinguishing  Y.  220,  226,  57  N.  E.  412.  The  judge 
as  dictum  statement  in  Heckman  v.  also  says  further  in  this  connection: 
Pinkney,  (1880)  81  N.  Y.  211,  cited  "When  the  plaintiff  shows  that  he 
supra;  Nesbit  v.  Braker,  (Sup.  1905)  performed  his  contract  he  is  entitled 
104  App.  Div.  393,  93  N.  Y.  S.  856;  to  judgment  for  the  contract  price, 
John  R.  Carpenter  Co.  v.  Ellsworth,  but  when  he  shows  that  he  performed 
(Sup.  1912)  151  App.  Div.  532,  136  his  contract  except  that  through  in- 
N.  Y.  S.  108  •  Jarashow  v.  Emery,  advertence  he  omitted  to  do  some  un- 
(Sup.  1913)  157  App.  Div.  894,  142  substantial  things,  he  is  not  entitled 
N.  Y.  S.  1124;  Derr  v.  Kearney,  to  recover  anything  until  he  shows 
(Snp.'sp!  T.  1905)  46  Misc.  148,  93  that  the  things  omitted,  if  worthy 
N.  Y.  S.  1099;  Balkin  v.  Buscall,  of  any  attention  whatever,  can  be 
(Sup  App.  T.  1911)  129  N.  Y.  S.  supplied  for  a  comparatively  small 
135;  Rosen  v.  Bonagur,  (Sup.  App.  sum,  in  which  event  he  can  recover 
T.   1913)-  143  N.   Y.   S.   1059;    Gens  the    contract    price    after    deducting 
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performance  without  any  evidence  of  the  amount  necessary  to  make 
good  any  defects  or  omissions,  a  verdict  for  coiisiderably  less  than 
the  amount  which  would  have  been  recoverable  if  there  had  in 
fact  been  a  full  performance  cannot  be  sustained  on  the  ground 
of  a  substantial  performance,  as  the  amount  necessary  to  make  good 
the  omissions,  etc.,  must  have  been  the  result  of  a  guess."  If, 
however,  the  compensation  is  not  a  lump  sum  but  on  the  cost  plus 
plan,  and  the  result  of  immaterial  omissions  is  merely  to  cut  down 
the  compensation  of  the  contractor,  he  would  not  be  required  to 
show  the  cost  of  the  omitted  work  to  sustain  his  claim  of  a  sub- 
stantial performance."  If  the  defects  are  such  that  they  cannot 
be  remedied  and  the  damages  or  loss  resulting  from  the  failure 
to  perform  according  to  the  terms  of  the  contract  are  such  that  they 
cannot,  for  the  purpose  of  an  allowance,  be  computed  with  reason- 
able certainty,  this  is  ground  for  denying  a  recovery  on  the  theory 
of  a  substantial  performance.^* 

§  920.  Extent  of  Omissions  or  Amount  Necessary  to  Complete 
Performance  as  Test. —  The  amount  necessary  to  complete  the  con- 
tract and  correct  defects  and  omissions  is  undoubtedly  a  material 
consideration  in  determining  whether  there  has  been  a  substantial 
performance,"  and  the  exclusion  of  evidence  to  show  the  cost  of 
remedying  the  insufficiencies  or  defects  in  the  performance,  for 
the  purpose  of  showing  that  the  contract  has  not  been  substantially 
performed,  is  held  error.^"     Still  the  fact  that  quite  a  material 

that  sum.     This  rule  is  liheral  to  t(he  substitute  for  hia  failuxe  to  do  as  he 

contractor,  for  it  allows  him  to  re-  agreed." 

cover  when  he  has  not  fully  per- '  16.  Conrady  v.  Loewer's  Gamhri- 
formed,  and  it  cannot  he  extended  nus  Brewery  Co.,  (Sup.  App.  T.  1907) 
without  danger  to  the  integrity  of  107  N.  Y.  S.  94. 
the  contract.,  As  he  does  not  show  17.  Meulenbergh  v.  Coe,  (Sup.  Sp. 
full  performance,  it  is  not  requiring  T.  1916)  160  N.  Y.  S.  581,  584. 
too  much  of  him  to  show  what  it  will  18.  Wood  v.  Butterick  Pub.  Co., 
cost  to  remedy  the  defects  in  order  (Sup.  App.  T.  1913)  80  Misc.  534, 
to  permit  him  to  recover  the  con-  141  N.  Y.  S.  509  (contract  for  par- 
tract  price  less  the  sum  allowed  for  tieular  space  in  catalogue  advertis- 
def ective  performance.     It  is  for  him  ing  magazine ) . 

to  show  this,  for  otherwise  the  owner  19.  Lewis   v.    Yagel,.    ( Sup.    G.    T. 

could  say,  'Am  I  to  pay  according  to  1894)   77  Hun  337,  60  State  Rep.  23, 

my    promise    when    the    contractor  28  N.  Y.  S.  833. 

does  not  perform  according  to  his?'  20.  Flood   v.    Mitchell,    (1877)    68 

The  one  who  fails  in  fully  performing  N.  Y.  507,  reversing  on  other  grounds 

and  who  invokes  the  doctrine  of  suh-  4  Hun  813.     See  also  Haist  v.  Bell, 

stantial    performance    must    furnish  (Sup.  1897)   24  App.  Div.  252,  48  N. 

the  evidence  to  measure  the  compen-  Y.  S.  405. 
Rn.+.if>Ti   for  thp  flfifects,  fl.s  t'lin±  iq  ihei 


§920] 


PERFORMANCE   AND   BREACH   GENERALLY 


1405 


sum  is  necessary  to  supply  defects  or  insufficiencies  in  the  work 
done  will  not  as  a  matter  of  law  require  a  finding  that  there  was 
not  a  substantial  performance.^^  Thus  the  fact  that  it  would  cost 
$150  to  complete  the  contract,  on  account  of  insufficient  and  defec- 
tive work  which  was  allowed  the  defendant  by  way  of  recoupment, 
has  been  held  not  to  be  inconsistent  with  a  finding  that  there  was 
a  substantial  performance.^^  The  same  view  has  been  taken  where 
an  allowance  of  $200  was  made,  deducted  from  a  last  instalment 
of  $2700 ;  ^'  a  deduction  of  $75  from  the  agreed  price  of  about 
$800 ;  ^*  a  deduction  of  about  $228,  the  total  cost  of  the  building 
being  $16,500 ;  ^  and  a  deduction  of  $317,  the  contract  price  being 
$17,393.^*  On  the  other  hand,  the  proportion  of  the  work  left  un- 
done and  the  cost  of  completion  by  remedying  defects  or  supply- 
ing omissions  may  be  so  great  as  to  preclude  the  conclusion  of 
substantial  performance.^^    And  where  the  contract  price  for  ex- 


21.  Van  Orden  v.  MacRae,  (Sup 
1907)  121  App.  Div.  143,  105  N.  Y. 
S.  600,  affirmed  193  N.  Y.  635 
men.,  86  N.  E.  1134  (deduction  $200, 
contract  price  $29,400)  ;  Pelgenliauer 
V.  Haas,  ('Sup.  1907)  123  App.  Div. 
75,  108  N.  Y.  S.  476  (deduction  of 
$120)  ;  Murphy  v.  Stickley  Simonda 
Co.,  (Sup.  1894)  Sa  Hun  158,  63 
State  Rep.  744,  31  N.  Y.  S.  295,  af- 
firmed 152  N.  Y.  626  mem.,  46  N.  E. 
1149  (deduction  amounting  to  6  per 
cerat  of  the  contract  price  of 
$22,000 )  ;  Toher  v.  Lappine,  ( City 
Ct.  G.  T.  1894)  9  Misc.  204,  60  State 
Rep.  853,  29  N.  Y.  S.  603;  Valk  v. 
MoKeige,  (Sup.  G.  T.  1891)  43  State 
Rep.  26,  16  N.  Y.  S.  741  (deduction 
of  $250,  contract  price  $7,000)  ;  Hor- 
gan  V.  MeKenzie,  (Com.  PI.  G.  T. 
1892)  43  State  Rep.  131,  17  N.  Y.  S. 
174  ( allowance  of  $275 )  ;  Anderson 
V.  Meislahn,  (Com.  PI.  1883)  12  Daly 
149  (deduction  of  $380,  contract 
price  $12,650). 

22.  Johnson  v.  De  Peyster,  (1872) 
50  N.  Y.  666  (the  report  does  not 
show  the  contract  price) . 

23.  Nolan  v.  Whitney,  (1882)  88 
N.  Y.  648,  649,  affirming  12  Wkly. 
Dig.  421. 

24.  Phillip  V.  Gallant,  (1875)  62 
N.  Y.  256. 


25.  Crouch  v.  Gutmann,  (1892) 
134  N.  Y.  45,  45  State  Rep.  470, 
31  N.  B.  271. 

26.  CuUen  v.  Gallagher,  (Sup. 
1898)  28  App.  Div.  173,  50  N.  Y.  S. 
880. 

27.  Flaherty  v.  Miner,  (1890)  123 
N.  Y.  382,  33  State  Rep.  681,  25  N. 
E.  418;  D'Amato  v.  Gentile,  (Sup. 
1900)  54  App.  Div.  625,  66  N.  Y.  S. 
833,  affirmed  173  N.  Y.  596  mem.,  65 
N.  E.  1116  (omissions  and  defects  to 
the  extent  of  in  value  of  20  per  cent 
of  the  contract  price)  ;  Mitchell  v. 
Williams,  (Sup.  1903)  80  App.  Div. 
527,  80  N.  Y.  S.  864  (omission,  etc., 
aggregating  14  per  cent  of  work  to 
be  done)  ;  Excelsior  Terra  Cotta  Co. 
v.  Harde,  (Sup.  1904)  90  App.  Div. 
4,  85  N.  Y.  S.  732,  affirmed  on  other 
grounds  181  N.  Y.  11,  73  N.  E.  494, 
16  N.  Y.  Annot.  Cas.  40  (deductions 
amounting  to  one-third  of  agreed 
compensation)  ;     Nesbit    v.     Braker, 

(Sup.  1905)  104  App.  Div.  393,  93 
N.  Y.  S.  856  (omissions  requiring 
$3,500  to  $7,000  to  correct)  ;  Mitchell 
v.  Dunmore  Realty  Co.,  (Sup.  1908) 
126  App.  Div.  829,  111  N.  Y.  S.  322 

(intentional  omissions  exceeding  in 
value    $1,200);    Fuchs    v.    Saladino. 

(Sup.  1909)  133  App.  Div.  710,  118 
N.  Y.  S.  172  (deduction  to  the  extent 
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eavation  work  was  $3500  and  an  allowance  of  $600  for  matters 
unperformed  was  made  by  the  jury,  it  was  said  by  the  Court  of 
Appeals  that  if  the  question  had  been  properly  raised  as  to  whether 
there  had  been  a  substantial  performance,  it  might  well  be  owing  to 
the  fact  that  such  a  large  amount  of  the  work  remained  undone 
that  no  recovery  could  be  had  on  the  ground  of  a  substantial 
performance.^* 

§  921.  Particulax  Instances  of  Omissions  and  Defects. —  In 
regard  to  building  contracts  a  finding  as  one  of  fact  that  there 
was  a  substantial  performance  has  been  upheld  where  the  defects 
and  omissions,  which  were  remediable  without  difficulty  and  which 
were  due  to  inadvertence  and  want  of  skill,  consisted  in  a  failure 
to  support  the  roof  and  chimneys  adequately,  to  put  on  some  of  the 
tar  paper  and  clapboards  properly,  and  to  fit  the  casings  and 
hang  the  doors  properly ;  ^'  in  defects  in  the  plastering  for  which 
an  allowance  of  $200  was  awarded ;  *°  in  a  failure  to  cover  hot 
water  pipes  with  asbestos,  the  obligation  to  do  which  was  left  un- 
certain by  the  words  of  the  contract,  and  in  damage  to  stucco 
caused  by  its  being  laid  on  bricks  that  were  too  moist,  for  which 
an  allowance  of  $200  was  made ;  ^^  in  the  inadvertent  use  of  pipe 


of  19  per  cent.)  ;  Gompert  v.  Healy, 
(Sup.  1912)  149  App.  Div.  198,  133 
N.  Y.  S.  689  {deduction  for  super- 
vision of  erection  of  building  repre- 
senting 25  per  cent  of  the  agreed 
compensation)  ;  Witt  v.  Gilmour, 
(Sup.  1916)  172  App.  Div.  110,  158 
N.  Y.  S.  41  (shortcomings  and  omis- 
sions amounting  to  10  per  cent  of  the 
contract  price)  ;  Anderson  v.  Petereit, 
(Sup.  G.  T.  1895)  86  Hun  600,  67 
State  Eep.  563,  33  N.  Y.  S.  741  (de- 
duction of  $300  from  contract  price 
of  $3,200)  ;  Lashinsky  v.  Silverman, 
(Sup.  Ap,p.  T.  1905)  48  Misc.  501, 
96  N.  Y.  S.  135  (deductions  repre- 
senting 10  per  cent  in  some  and  15 
per  cent  in  other  items )  ;  Brainard 
V.  Ten  Eyck,  (Sup.  Sp.  T.  1917)  102 
Misc.  20,  168  N.  Y.  S.  116  (allow- 
ance for  omissions  $882,  contract 
price  $5,329 )  ;  Ketchum  v.  Herring- 
ton,  (Sup.  G.  T.  1892)  45  State  Rep. 
69,  18  N.  Y.  S.  429  (cost  of  correct- 
ing defects  and  omissions  in  construc- 


tion of  building  one-third  of  agreed 
compensation)  ;  McElraevy,  etc.,  Co. 
V.  St.  Joseph's  Home,  (N.  Y.  Munic. 
Ct.  1913)  143  N.  Y.  S.  235  (boiler  of 
heating  plant  falling  short  one-third 
in  capacity).  See  also  Crouch  v. 
Gutmann,  (1892)  134  N.  Y.  45,  54, 
45  State  Rep.  470,  31  N.  E.  271; 
Zimmerman  v.  Jourgensen,  (Sup.  G. 
T.  1893  )  70  Hun  222,  54  State  Rep. 
13,  24  N.  Y.S.  170,  affirmed  144  N. 
Y.   656,  39  N.  E.  859. 

28.  Flaherty  v.  Miner,  (1890)  123 
N.  Y.  382,  33  State  Rep.  681,  25  N. 
E.  418. 

29.  Woodward  V.  Fuller,  (1880)  80 
N.  Y.  312. 

30.  Nolan  v.  Whitney,  (1882)  88 
N.  Y.  648,  649,  affirming  12  Wkly. 
Dig.  421. 

31.  Van  Orden  v.  MacRae,  (Sup. 
1907)  121  App.  Div.  143,  105  N.  Y. 
S.  600,  affirmed  193  N.  Y.  635  mem., 
86  N.  E.  1134. 
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for  plumbing  of  the  same  general  character  and  value  as  that 
called  for  by  the  contract  but  made  by  a  different  manufacturer ;  ^^ 
in  the  failure  to  install  ventilators  under  the  bona  fide  belief  that 
this  was  not  necessary  under  the  contract,  the  omission  being 
remediable  at  a  small  expense;  'I  and  where  through  a  mistake 
in  measurement  the  peak  of  the  roof  over  an  attic  was  made  five 
inches  lower  than  called  for  in  the  plans.^^  So  the  fact  that  the 
fiooring  was  not  entirely  free  from  knots  as  required  by  the  con- 
tract has  been  held  not  to  show  as  a  matter  of  law  a  failure  to 
perform  substantially.^^  And  where  a  contract  called  for  the 
placing  of  1400  or  1500  advertising  signs  in  the  cars  and  stations 
of  a  street  railway,  the  failure  to  place  twenty  has  been  held  not 
to  defeat  a  claim  of  substantial  performance.^^  Where  the  con- 
tractor after  having  completed  the  contract  as  he  claimed  went 
to  the  other  party  and  offered  to  do  any  further  work  that  might 
be  required  if  pointed  out  by  the  latter,  and  the  latter  refused 
to  point  out  any  unfinished  work,  this  was  held  to  show  a  sub- 
stantial performance.^  On  the  other  hand  it  has  been  held  that 
the  failure  of  a  building  contractor  to  use  girders  of  the  required 
length  and  to  place  them  properly,  and  to  put  a  wooden  partition 
on  a  brick  wall,  being  a  structural  defect  which  affects  the  solidity 
of  the  building  and  a  deviation  from  the  general  plan  of  so  essen- 
tial a  character  as  not  to  be  remediable  without  partially  recon- 
structing the  building,  the  case  does  not  come  within  the  rule  of 
substantial  performance,  with  compensation  for  unsubstantial 
omissions.*'  The  same  view  has  been  taken  in  regard  to  a  contract 
to  install  plumbing  where  the  contractor  substituted  earthen  sewer 
pipes  for  iron  ones,  and  one  and  a  half  inch  drain  pipes  for  two 
inch  ones,  though  the  general  result  may  have  been  just  as  good ;  ^' 

32.  Jacobs    v.    Kent,     (Sup.    1919)  36.  Desmond  Dunne    Co.   v.    Fried- 
187  App.  Div.  100,  175  N.  Y.  S.  281.  man-Doscher  Co.,    (1900)    162  N.   Y. 

33.  Smith  v.  Russell,    (Sup.   1910)  486,  56  N.  E.  995,  affirming  16  App. 
140  App.  Div.  102,  125  N.  Y.  S.  952.  Div.  141,  45  N.  Y.  S.  111. 

34.  Oberlies  v.  Bullinger,  (1892)  37.  Dennis  v.  Wa-lsh,  (City  Ct.  G. 
132  N.  Y.  598,  4  Silv.  App.  250,  44  T.  1891)  41  State  Rep.  103,  16  N.  Y. 
State  Rep.  851,  30  N.  E.  999,  revers 
ing  33   State  Rep.  443,   11   N.  Y.  S, 


S.  257. 

38.  Spence    v.    Ham,     (1900)     163 
264.     See    also    same    case    on    later       N.   Y.   220,   57   N.   E.   412,   affirming 


appeal  Oberlies  v.  Bullinger,  (Sup.  G, 
T.  1894)  75  Hun  248,  57  State  Rep 
752,  27  N.  Y.  S.  19. 

35.  Rush  V.  Wagner,  (City  Ct.  G. 
T.  1890)  34  State  Rep.  798,  12  N.  Y, 
S.  2. 


27  App.  Div.  379,  50  N.  Y.  S.  960. 
39.  Schultze  v.   Goodstein,    (1905) 
180  N.  Y.  248,  73  N.  E.  21,  revers- 
ing  82  App.   Div.   316,  81   N.  Y.  S. 
946. 
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where  the  lumber  used  throughout  the  building  was  materially  less 
in  dimension,  etc.,  than  that  called  for  by  the  contract,  and  there 
was  a  very  general  substitution  of  other  materials ; "  and  where  the 
contract  required  the  foundation  to  be  laid  four  feet  below  ground, 
and  a  large  part,  the  ground  being  sloping,  was  laid  on  the  ground 
with,  a  two  foot  filling  around  it,  thus  leaving  the  bottom  above  the 
frost  line."  Also  where  the  contract  called  for  a  grain  elevator 
with  a  capacity  of  4000  bushels  an  hour,  the  construction  of  one 
with  a  capacity  of  not  more  than  3300  bushels  an  hour  has  been 
held,  as  a  matter  of  law,  not  to  constitute  a  substantial  perform^ 
anee.^^  A  claim  of  substantial  performance  has  also  been  denied 
in  case  of  a  contract  to  lay  a  parquet  floor  in  a  first  class  manner, 
which  requires  that  the  floor  be  laid  of  seasoned  material  and  in 
such  a  way  as  not  to  show  cracks  or  openings  between  the  blocks, 
and  it  appeared  that  such  openings  developed  from  a  shrinkage  of 
the  material  so  as  to  mar  greatly  the  appearance  of  the  flooring ;  *^ 
and  where  the  omissions  consisted  of  a  failure  to  plaster  the  cellar, 
to  do  a  considerable  amount  of  carpenter  work  and  painting,  and 
to  put  in  the  range  and  boiler  and  some  mantel  tops  and  gas 
fixtures,  though  the  cost  of  remedying  such  omissions  was  about 
five  per  cent  of  the  total  contract  price,  it  was  said  by  the  Appel- 
late Division  that,  irrespective  of  the  intent  or  good  faith  of  the 
contractor,  it  is  quite  clear  that  the  failure  in  these  respects  was 
a  failure  to  perform  substantially."  Where  the  contract  for  laying 
a  block  pavement  required  the  pavement  after  the  blocks  were  laid 
to  be  rolled  with  a  ten-ton  roller  so  as  to  level  the  blocks,  and  the 
contractor  used  only  a  three-ton  roller,  which  was  insufficient,  and 
wilfully  refused  to  roll  the  pavement  with  a  roller  of  the  required 
weight,  a  recovery  on  the  ground  of  a  substantial  performance 
was  denied.^"  Where  under  a  contract  for  the  installation  of  a 
water  supply  system,  including  the  laying  of  pipes  under  ground 

40.  Easthampton  Lumber,  etc.,  Co.  N.  E.   786,   reversing   172  App.   Div. 

V.  Worthington,  (1906)  186  N.  Y.  407,  936  mem.,   156  N.  Y.  S.  1146. 

79  N.  E.  323,  reversing  108  App.  Div.  43.  Eoiighton     v.     Smith,     (1894) 

355  mem.,  95  N.  Y.  S.  1126.     See  also  142   N.    Y.    674,   60   State   Rep.   389, 

Mitchell  V.  Williams,  (Sup.  1903)  80  3''  N-  ^-  ^''0,  reversing  51  State  Rep. 

App.  Div.  527,  80  N.  Y.  S.  864.  ^^^'  ^2  N.  Y.  S.  148. 

.,    „.,,,               „           ,„        ,...,  44.  Fox  V.  Davidson,   (Sup.  1899) 

41    Villhauer  v.  Gross    (Sup   1910)  gg                                     ^   ^      ^ 

138  App.  Div.  10,  122  N.  Y.  S.  520.  45.  Norton  v.  U.  S.  Wood  Preserv- 

42.  iSteel  Storage,  etc.,  Constr.  Co.       ing   Co.,    (Sup.    1903)    89   App.  Div. 
V.  Stock,   (1919)   .225  N.  Y.  173,  121       237,  85  N.  Y.  S.  886. 
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to  bring  the  water  to  the  house,  the  work  is  negligently  done, 
resulting  in  a  breaking  of  the  underground  pipe  so  that  the  water 
does  not  reach  the  house  from  the  reservoir,  this  is  a  defect  invad- 
ing the  entire  object  to  be  accomplished,  and  the  fact  that  after 
the  break  is  located  the  defect  is  remedied  at  a  small  cost  does  not 
preclude  the  defect  from  constituting  a  substantial  one  and  fatal 
to  a  claim  of  substantial  performance.**  A  contract  to  write  the 
words  and  music  for  songs  is  not  substantially  performed  by 
writing  the  words  only.*'  Where  a  municipality  agrees  to  furnish 
a  party  who  has  contracted  to  dispose  of  its  garbage  and  refuse 
fourteen  dumps,  the  furnishing  of  ten  dumps  cannot  be  considered 
a  substantial  performance,  but  is  to  be  held  a  substantial  breach 
authorizing  the  contractor  to  put  an  end  to  the  contract.*^ 

§  922.  Excess  in  Quantity  or  Dimensions. —  As  a  general  rule, 
if  a  particular  amount  or  quantity  is  not  of  the  essence  of  the 
contract,  an  excessive  amount  or  quantity  will  not  vitiate  the  per- 
formance.*' "  For  instance,"  says  Denio,  C.  J.,  "  if  one  should 
agree  to  deliver  one  hundred  bushels  of  wheat  and  should  deliver 
one  hundred  and  five  bushels,  it  would  be  absurd  to  say  that  he 
could  not  recover  for  the  quantity  mentioned  in  the  contract.  So 
if  one  should  contract  to  construct  a  stone  wall  five  feet  high, 
intended  to  inclose  a  field  and  for  that  object  alone,  and  should 
build  it  of  the  height  of  six  feet,  the  excessive  height  ought  not  to 
prevent  the  recovering  the  contract  price.  If,  however,  an  excess 
in  the  amount  or  dimensions  of  the  article  to  be  furnished  would 
render  it  essentially  a  different  thing,  or  if  the  court  could  see, 
or  it  should  be  shown,  that  it  would  not  as  well  answer  the  purpose 
which  the  party  contracting  for  it  had  in  view,  the  contract  could 
not  be  considered  as  performed  if  the  amount  or  dimensions  were 
exceeded. "  ^°  In  the  application  of  this  rule  the  view  is  taken  by 
Denio  and  Shankland,  JJ.,  in  regard  to  a  contract  for  the  con- 
struction of  the  concrete  abutments  and  piers  for  a  bridge,  their 
size  and  dimensions  to  be  thereafter  determined  by  the  party  for 
whom  the  work  was  to  be  done  and  the  compensation  to  be  a 

46.  Spinner  v.  Button,  (Sup.  App.  E.  241.  As  regards  the  right  to  re- 
T.  1912)  77  Misc.  112,  135  N.  Y.  S.  soind  for  A  breach  of  the  contract 
1031.  of  a  party,  see  infra,  section  1011. 

47.  Gerber  v.  Kalmar,  (Sup.  App.  49.  Turner  v.  Haight,  (1857)  16 
T.  1918)    104  Misc.  85,  171  N.  Y.  S.  N.  Y.  465. 

92.  50.  Turner  v.   Haight,    (1857)    16- 

48.  Clarke  Contracting  Co.  v.  New       N.  Y.  465,  466. 
York,   (1920)   229  N.  Y.  413,  128  N. 
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certain  price  for  each  cubic  yard  of  concrete,  that  though  the  con- 
tractor made  the  piers  six  feet  wide  at  the  top  instead  of  five  feet 
as  directed,  this  would  not  deprive  him  of  the  right  to  compensa- 
tion figured  on  the  basis  of  a  five  foot  width,  where  it  appeared 
that  the  other  party  protested  against  the  making  of  the  piers  a 
greater  size  than  directed  and  notified  the  contractor  that  he  would 
not  pay  for  a  greater  number  of  cubic  yards  than  would  be  con- 
tained in  piers  of  the  size  directed,  and  it  did  not  appear  that  the 
piers  as  erected  were  any  the  less  suitable  on  account  of  their 
increased  size.^^ 

§  923.  Recovery  on  Special  Contract;  Denial  of  Substantial 
Performance. —  "Where  the  recovery  is  based  on  a  substantial  per- 
formance, the  plaintiff  may  declare  on  the  special  contract;  he  is 
not  in  such  a  case  required  to  declare  on  a  quantum  meruit,^^ 
and  under  a  general  allegation  of  performance  he  may  recover  on 
proof  of  a  substantial  performance.^^  But  he  may,  of  course,  as 
in  case  of  a  literal  performance,  declare  on  the  common  count 
and  rely  on  the  special  contract  to  prove  the  amount  of  his  re- 
covery. And  where  the  eo"mplaint  is  on  a  quantum  meruit  and 
the  answer  sets  up  the  special  contract  and  nonperformance  of  it, 
the  contractor  without  further  pleading  may  rely  on  and  show  a 
substantial  performance."*  A  recovery  on  the  ground  of  substan- 
tial performance  is  based  on  the  theory  of  performance,  and  not 
that  a  full  performance  is  excused,'^  and  it  is  consequently  held 
that  where  the  complaint  alleges  a  "  substantial  performance  "  a 
general  allegation  in  the  answer  denying  that  the  plaintiff  has 

51.  Turner   v.   Haight,    (1857)    16  sequence  of  nonperformance.     But  it 

N.   Y.   465.      Shankland,    J.,    in   this  may  as  well  be  said  that  a.  plaintiff 

connection  says :  "  If  the  fact  appears  who   hires    for    a    month,   and   over- 

in    the    report   in    such   form   as   to  works  his  time  a  day  or  two,  cannot 

prove  the  piers  to  have  exceeded  in  recover  for  the  month,  as  that  this 

thickness  that  prescribed  in  the  sped-  plaintiif   cannot   recover   because   he 

fication,  still  it  does  not  appear  that  constructed   these   piers   an   inch   or 

such  variation  in  overdoing  the  job  two    thicker    than    the    contract    di- 

was  the  least  damage  to  the  defend-  rected." 

ants.     It  may  well  be  that  the  extra  52.  Nolan   v.   Whitney,    (1882)    88 

thickness    was    detrimental    to    the  N.  Y.  648,  649. 

work;  but  I  think  we  cannot  presume  53.  Elias   v.   Coleman,    (Sup.  App. 

it  to  have  been  so,  in  the  absence  of  T.  1912)    137   N.  Y.   S.  883. 

evidence.     In    this    respect    the    case  54.  (Smith  v.  Russell,    (Sup.  1910) 

differs   from   those   where   the   work  140    App.    Div.    102,    125    N.    Y.    S. 

falls  short  of  that  prescribed  in  the  952. 

contract.     There,    damage    may   well  55.  See  supra,  section  916. 
be   presurned   as  the   necessary   con- 
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performed  the  terms  and  conditions  of  the  contract  is  not  to  be 
construed  as  denying  merely  a  strict  and  literal  performance  and 
is  sufficient  to  raise  the  defense  that  there  was  no  substantial  per- 
formance.«  As  said  by  Barrett,  J.:  "  When  the  plaintiff  avers 
substantial  performance,  and  the  defendant  denies  performance, 
he  must  clearly  be  understood  as  denying  that  kind  of  perform- 
ance upon  which  the  plaintiff  rests. ' '  " 

Approval  or  Determination  of  Performance  hy  Party 

§  924.  In  General. — ^Where  one  party  is  given  the  right  to  direct 
the  manner  in  which  the  contract  is  to  be  performed,  his  right, 
if  he  acts  in  good  faith,  to  do  so  cannot  as  a  general  rule  be 
questioned.  Thus  where  a  person  agrees  to  plant  a  certain  acreage 
in  corn  and  to  deliver  the  corn  to  the  other  party  in  good  condition 
for  canning,  at  such  terms  and  in  such  quantities  as  the  latter 
shall  direct,  the  latter,  so  long  as  he  acts  in  good  faith  and  does  not 
delay  deliveries  until  the  corn  is  too  ripe  for  canning  and  con- 
sequently not  in  good  condition  for  delivery  under  the  contract, 
may  fix  the  time,  etc.,  for  the  deliveries,  and  he  does  not  incur  any 
liability  because  by  reason  of  delay  in  directing  deliveries  the  corn 
is  injured  by  an  unexpected  early  frost  and  cannot  thereafter 
be  delivered  in  good  condition  for  canning."^  Contracts  frequently 
provide  that  to  render  one  party  liable,  the  performance  by  the 
other  party  must  be  to  the  satisfaction  or  the  approval  of  the 
former,  and  effect  is  given  to  such  a  provision.  Where  a  contract 
to  make  a  monument,  consisting  of  a  base  surmounted  by  a  female 
figure,  requires  that  the  model  be  satisfactory  to  or  approved  by 
the  buyer,  this  refers  to  the  clay  model  which  may  be  easily  altered, 
and  after  this  model  has  been  approved  there  is  no  longer  any  right 
of  approval  as  regards  the  plaster  of  paris  working  model  which 
is  made  from  the  clay  model.^'  And  where  a  lender  agrees  to  make 
a  building  loan,  provided  the  plans  and  specifications  of  the  pro- 
posed buildings  meet  his  approval,  he  has  no  right  after  an 
approval  of  the  plans  to  refuse  to  make  the  lo^n  because  he  is 
dissatisfied    with    the   building    erected    in    accordance   with    the 

56.  Fox  V.  Davidson,    (Sup.   1899)  1897)    19   Misc.   317,    78    State   Rep. 
36  App.  Div.  159,  55  N.  Y.  S.  524.  474,  44  N.  Y.  S.  474. 

57.  Fox  V.  Davidson,    (Sup.   1899)  59.  Thomas    v.    Gage,    (1898)    156 
36  App.  Div.  159,  55  N.  Y.  S.  524.  N.  Y.  612,  51  N.  E.  307,  reversing  84 

68.  Roth  V.  Haviland,   (County  Ct.       Hun  607  mem.,  32  N.  Y.  S.  1150. 
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approved  plans.*"  "Where  a  contract  for  the  employment  of  an 
agent  to  sell  goods  on  commission  provided  for  two  classes  of  sales, 
those  made  directly  to  the  purchaser  and  those  not  made  directly 
but  the  result  of  an  original  sale,  and  two  grades  of  commissions 
were  allowed  for  such  sales,  a  further  provision  that  the  employer 
shall  determine  whether  sales  not  made  directly  are  the  result  of 
original  sales  and  that  his  decision  on  the  question  is  to  be  final 
and  without  appeal  was  held  not  to  give  the  employer  the  right  to 
determine  capriciously  that  sales  not  made  directly  were  not  the 
result  of  prior  direct  sales,  and  that  if  the  jury,  under  the  circum- 
stances, should  determine  that  the  employer  ought  to  have  deter- 
mined the  question  in  favor  of  the  agent,  the  latter  will  be  entitled 
to  commissions  on  such  sale,  though  the  employer  announced  as  his 
decision  that  the  sales  in  question  were  not  the  result  directly  or 
indirectly  of  the  prior  sales.*^ 

§  925.  Good  Faith  as  Affecting  Decision. —  Contracts  calling  for 
performance  to  the  satisfaction  of  the  party  who  promises  to  make 
compensation  therefor  present  two  questions  as  regards  what  con- 
stitutes performance  or  compliance  with  the  contract :  (1)  whether 
the  party  to  be  satisfied  must  act  in  good  faith  in  asserting  his 
dissatisfaction;  (2)  whether  he  must  act  reasonably,  that  is,  whether 
he  must  have  reasonable  grounds  for  asserting  his  dissatisfaction. 
As  regards  the  first  proposition  the  party  must  act  in  good  faith, 
and  if  it  can  be  shown  that  he  was  in  fact  satisfied  and  his  asser- 
tion of  dissatisfaction  was  feigned  or  for  the  purpose  merely  of 
avoiding  liability  on  his  contract,  this  will  establish  a  sufficient 
performance.^^     Where   the   defendant   engaged   the   plaintiff,   a 


60.  Hyman  v.  New  York  Mort.,  38  App.  Div.  553,  56  N.  Y.  S.  624; 
etc.,  Co.,  (Sup.  1908)  128  App.  Div.  Ginsberg  v.  Friedman,  (Sup.  1911) 
254,  112  N.  Y.  S.  669.  146  App.  Div.  779,  131  N.  Y.  S.  517, 

61.  Ransom  v.  Wheelwright,  (Sup.  reversing  on  other  grounds  125  N.  Y. 
App.  T.  1896)  17  Misc.  141,  39  N.  Y.  S.  473;  Diamond  v.  Mendelsohn, 
S.  342,  reversing  16  Misc.  682  mem.,  (Sup.  1913)  156  App.  Div.  636,  141 
73  State  Rep.  514,  37  N.  Y.  S.  1022.  N.    Y.    S.    776,    reversing    on    other 

62.  Crawford  v.  Mail,  etc.,  Pub.  grounds  132  N.  Y.  S.  770;  Beck  v. 
Co.,  (Sup.  1896)  9  App.  Div.  481,  75  Only  Skirt  Co.,  (6up.  1917)  176  App. 
State  Rep.  740,  41  N.  Y.  S.  325,  on  Div.  867,  163  N.  Y.  S.  786;  Studner 
second  appeal  22  App.  Div.  54,  81  v.  H.  &  N.  Carburetor  Co.,  (Sup. 
State  Rep.  747,  47  N.  Y.  S.  747,  re-  1918)  185  App.  Div.  131,  172  N.  Y.  S. 
versed  without  consideration  by  the  836,  reversing  on  the  evidence  169 
majority  of  the  court  of  the  question  N.  Y.  S.  1001;  Ball  Electric  Light 
of  good  faith  163  N.  Y.  404,  57  N.  E.  Co.  v.  Sanderson  Bros.  Steel  Co., 
616;  Summers  v.  Colver,   (Sup.  1899)  (Sup.  G.   T.   1891)    60   Hun   576,   38 
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broker,  to  procure  a  person  to  advance  the  necessary  money  to 
erect  a  factory  for  the  defendant,  "  the  tei'ms  of  the  transaction 
to  be  satisfactory  to  him  "  (the  defendant),  and  after  the  plaintiff 
had  procured  a  person  willing  to  advance  the  money  the  defendant 
withdrew  from  the  enterprise  because  the  cost  of  the  factory  would 
be  too  expensive,  it  was  held  that  the  plaintiff  was  entitled  to 
his  compensation,  it  not  appearing  that  there  would  have  been 
any  difficulty  in  making  satisfactory  terms  with  the  lender.^'  And 
where  the  defendant  requested  the  plaintiff  to  develop  a  certain 
design  for  an  advertising  card,  and  agreed  to  place  an  order  if  the 
design  as  developed  was  acceptable,  it  has  been  held  that  the 
defendant  was  not  justified  in  refusing  to  place  the  order  merely 
because  he  had  found  another  design  that  he  liked  better  and  not 
because  the  design  as  developed  did  not  come  up  to  his  expecta- 
tion.** In  some  instances  the  requirement  that  the  party  tobe  satis- 
fied shall  act  in  good  faith  in  asserting  his  dissatisfaction  has  been 
expressly  incorporated  in  the  contract,  and  of  course  in  such  a 
case  good  faith  is  necessary.*'  Where  two  or  more  persons,  not 
partners,  employ  another  to  do  an  act  which  must  be  to  their  satis- 
faction, the  performance  must  be  to  the  satisfaction  of  both,  as 
where  an  actor  and  his  producing  manager  employ  a  playwright 
to  write  a  play,  the  play  to  be  satisfactory  to  them.««    A  mere,  recital 

state    Rep.    640,    14   N.    Y.    S.    429;  which      the     question      involved     is 

Haehnel  v.   Trastler,    (Sup.   App.   T.  Whether  the  dissatisfaction  if  actual 

1907 )    54  Misc.  262,  267,   104  N.  Y.  must  be  based  on  reasonable  grounds 

B.  533;   Seiner  v.  Goetz,   (Sup.  App.  or  not.     See  the  following  section. 

T.    1913)    81    Misc.    244,    14.2   N.    Y.  63.  Rockwell   v.   Hurst,    (Com.   PI. 

S.  530;   Zahlex  v.  Mann,    (Sup.  App.  G.  T.   1891)    36   State   Rep.   735,    13 

T.  1916)    97  Misc.   19,   160  N.  Y.  S.  N.  Y.  S.  290. 

1086;    Argus    Co.    v.    Breslin,     (Sup.  64.  Osborne   Co.  v.  Franklin  Mills 

Tr.  T.  1919)   107  MisC.  40,  175  N.  Y.  Co.,  (Sup.  1899)  45  App.  Div.  325,  60 

S.    853;    Lyon    v.    Starr    Piano   Co.,  N.  Y.  S.  1013. 

(City  Ct   Tr-  T.  1919)   107  Misc.  334,  65.  Smith   v.   Robson,    (1896)    148 

177   N.   Y.   S.   682;    Rosen   v.   Druss,  N.   Y.    252,  42   N.   E.   677,   2   N.   Y. 

(Sup    App.   T.    1919)    178   N.   Y.   S.  Annot.    Cas.   393,    reversing    6   Misc. 

259;    Hydecker    v.    Williams,     (Com.  639   mem.,   26  N.   Y.   S.   1131,   which 

PI    G    T    1892)    45   State  Rep.   637,  reversed  6  Misc.  604,   56  State  Rep. 

Is'n'  Y    S    586.     See  also  Osborne  606,   26   N.   Y.    S.   884;    Grinnell    v. 

Co      V     Franklin    Mills    Co.,     (Sup.  Kiralfy,    (Sup.  G.  T.   1890)    55  Hun 

1899)   45  App.  Div.  325,  60  N.  Y.  S.  422,   29   State   Rep.  362,   8   N.  Y.   S. 

1013;      Fuller     v.     Downing,      (Sup.  623.                                 „      „        c      m 

1907)    120  App.  Div.   36,   104  N.   Y.  66.  Haven  v.  Russell,   (Sup.  Sp.  T. 

S.  991. 


1895)   34  N.  Y.  S.  292.     In  this  case 


'tMs  proposition  is  recognized   in-       French,  R.,  says:  "The  play  must  be 
ferentially   in   most  of  the   cases  in       shown  to.  be  actually  satisfactory  to 
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in  a  contract  that  the  employee  is  desirous  of  filling  the  position 
to  the  satisfaction  of  the  employer  does  not  by  implication  require 
that  his  services  are  to  be  performed  to  the  satisfaction  of  the 
employer.^' 

§  926.  Reasonable  Grounds  for  Dissatisfaction. —  In  case  of  that 
class  of  contracts  the  object  of  which  is  not  to  gratify  taste,  serve 
personal  convenience,  or  satisfy  individual  preference,  the  rule 
adopted  in  our  state,  in  conformance  with  that  prevailing  in  most 
jurisdictions,  is,  though  the  liability  of  the  promisor  to  make  com- 
pensation for  performance  is  expressly  made  subject  to  the  condi- 
tion that  the  performance  shall  be  to  his  satisfaction,  that  he  must, 
in  order  to  avoid  liability  on  his  assertion  of  dissatisfaction,  have 
reasonable  grounds  for  being  dissatisfied.*'    And  even  though  he 


and  accepted  as  such  by  both  defend- 
ants. Evidence  of  satisfaction  on  the 
part  of  the  defendant  Russell  would 
be  no  evidence  of  satisfaction  on  the 
part  of  the  defendant  Berger.  There 
is  no  evidence  of  such  relationship 
between  the  defendants  as  to  make 
the  defendant  Russell's  satisfaction 
the  same  as  the  defendant  Berger's,  or 
as  to  maice  the  fact  that  the  defend- 
ant Russell  may  have  said  that  the 
defendant  Berger  was  satisfied  bind- 
ing in  any  way  upon  him.  If  the  play 
had  been  written  for  two  actors,  and 
for  satisfaction  to  them,  counsel 
would  hardly  claim  the  satisfaction 
of  one  would  be  equivalent  to  the 
satisfaction  of  both,  or  that  one,  by 
saying  that  the  other  was  satisfied, 
could  furnish  a  cause  of  action 
against  the  other,  whose  defense 
might  be  complete  but  for  such  state- 
ment. I  cannot  think  the  situation 
is  in  any  way  changed  in  that  par- 
ticular because  one  of  the  defendants 
is  not  an  aetor.  The  defendant  Ber- 
ger is  a  party  to  the  contract,  and 
as  much  entitled  to  satisfaction  as 
is  the  actor  Russell.  He  was  under 
obligation  with  the  actor  to  produce 
the  play,  which  of  course  would 
necessitate  the  expenditure  of  con- 
siderable amounts  of  money,  and  un- 
der the  contract  he  could  not  be 
asked  to  expend  time  and  money  in 


such  expenses  unless  he  also  were 
satisfied  with  the  play,  for  such  is 
the  agreement  made  between  him  and 
the  plaintiflF." 

67.  Heller  v.  Bodensdek,  (Sup.  App. 
T.  1913)  81  Misc.  222,  142  N.  Y.  S. 
496. 

68.  Miesell  v.  Glofce  Mut.  L.  Ins. 
Co.,  (1879)  76  N.  Y.  115;  Duplex 
Safety  Boiler  Co.  v.  Garden,  (1886) 
101  N.  Y.  387,  1  State  Rep.  51,  4 
N.  B.  749;  Russell  v.  Allerton, 
(1888)  108  N.  Y.  ass,  13  State  Rep. 
629,  15  N.  E.  391,  reversing  38  Hun 
638  mem.,  on  prior  appeal  31  Hun  307; 
Doll  V.  Noble,  (1889)  116  N.  Y.  230, 
26  State  Rep.  629,  22  N.  E.  406; 
Smith  V.  Robson,  (1896)  148  N.  Y. 
252,  42  N.  E.  677,  2  N.  Y.  Annot. 
Cas.  393,  reversing  6  Misc.  639  mem., 
26  N.  Y.  S.  1131,  which  reversed  6 
Misc.  604,  56  State  Rep.  606,  26  N. 
Y.  8.  884;  Hummel  v.  Stern,  (Sup. 
1897)  21  App.  Div.  544,  48  N.  Y. 
S.  528,  aflirmed  164  N.  Y.  603  mem., 
58  N.  E.  1088,  on  prior  appeal  to 
Superior  Court  15  Misc.  27,  71  State 
Rep.  494,  36  N.  Y.  S.  443,  2  N.  Y. 
Annot.  Cas.  341;  Oswego  Falls  Pulp, 
etc.,  Co.  v.  Stecher  Lith.  Co.,  (Sup. 
1911)  146  App.  Div.  241,  130  N.  Y. 
S.  897;  Marcus  v.  Nelson,  (Sup. 
App.  T.  1909)  119  N.  Y.  S.  10S5; 
Greenberg  v.  Lumb,  (Sup.  App.  T. 
1911)   129  N.  Y.  S.  182. 
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may  act  in  good  faith  in  alleging  his  dissatisfaction,  this  is  not 
sufficient  if  his  alleged  dissatisfaction  has  no  reasonable  grounds 
for  its  support.'^  As  said  by  Folger,  J.,  in  regard  to  contracts  of 
this  class:  "  That  which  the  law  will  say  a  contracting  party 
ought  in  reason  to  be  satisfied  with,  that  the  law  will  say  he  is  satis- 
fied with." '"  On  the  other  hand,  if  the  object  of  a  contract  is  to 
gratify  taste,  serve  personal  convenience,  or  satisfy  individual  pref- 
erence, so  long  as  the  party  to  be  satisfied  acts  in  good  faith  he  is 
made  the  sole  arbiter  as  to  whether  he  is  satisfied  or  not,  and  he 
cannot  be  held  liable  for  the  reason  that  he  has  no  reasonable 
grounds  for  being  dissatisfied.'^  In  such  cases,  as  said  by  Dan- 
forth,  J.,  the  party  from  whom  performance  is  due  "  may  not 
unreasonably  be  expected  to  be  bound  by  the  opinion  ' '  of  the  party 
to  be  satisfied,  ' '  honestly  entertained. ' '  '^  The  question  aS  to 
which  of  these  two  classes  a  particular  contract  belongs  is  not 
always  a  matter  easily  to  be  determined,  and  copious  illustrative 
examples  of  each  class,  in  so  far  as  developed  by  our  case,  are  given 
in  the  following  sections. 


69.  Russell  v.  Allerton,  (1888)  108 
N.  Y.  288,  13  State  Rep.  629,  15  N. 
E.  391,  reversing  38  Hun  638  mem., 
on  prior  appeal  31  Hun  307. 

70.  Miesell  v.  Globe  Mut.  L.  Ins. 
Co.,  (1879)  76  N.  Y.  115,  119.  See 
also  Brooklyn  v.  Brooklyn  City  R. 
Co.,  (1872)  47  N.  Y.  475,  479;  Du- 
plex Safety  Boiler  Co.  v.  Garden, 
(1886)  101  N.  Y.  397,  390,  1  State 
Rep.  51,  4  N.  E.  749. 

71.  Duplex  Safety  Boiler  Co.  v. 
Garden,  (1886)  101  N.  Y.  387,  390,  1 
State  Rep.  51,  4  N.  E.  749;  Craw- 
ford V.  Mail,  etc..  Put).  Co.,  (1900) 
163  N.  Y.  404,  57  N.  E.  616,  164  N. 
Y.  568,  58  N.  E.  1086,  reversing 
22  App.  Div.  54,  47  N.  Y.  S.  747; 
Walker  v.  Edward  Thompson  Co., 
(Sup.  1899)  37  App.  Div.  536,  56  N. 
Y.  S.  326 ;  Brown  v.  Retsof  Min.  Co., 
(Sup.  1908)  127  App.  Div.  368,  111 
N.  Y.  S.  594 ;  Hart  v.  Hart,  ( Sup.  G. 
T.  1856)  22  Barb.  606;  Moore  v. 
Goodwin,  (Sup.  G.  T.  1887)  43  Hun 
534,  7  State  Rep.  164;  Dermody  v. 
Fles.her,  (Sup.  App.  T.  1898)  22 
Misc.  348,  49  N.  Y.  S.  150;  Haehnel 
V.  Trostler,    (Sup.  App.  T.  1907)    54 


Misc.  262,  104  N.  Y.  S.  533;  Clausen 
V.  Vonnoh,  (Sup.  App.  T.  1907)  55 
Misc.  220,  105  N.  Y.  S.  102;  Saxe 
V.  Shubert  Theatrical  Co.,  (Sup.  App. 
T.  1908)  57  Misc.  620,  108  N.  Y.  S. 
683;  Haven  v.  Russell,  (Sup.  Sp.  T. 
1895)  34  N.  Y.  S.  292;  Aquinto  v. 
Fischer,  (Sup.  App.  T.  1917)  165  N. 
Y.  S.  369;  Glenny  v.  Lacy,  (City  Ct. 
Tr.  T.  1888)  16  State  Rep.  798,  1  N. 
Y.  S.  513;  Gray  v.  Alabama  Nat. 
Bank,  (Com.  PI.  G.  T.  1801)  38  State 
Rep.  169,  14  N.  Y.  S.  155,  affirming 
30  State  Rep.  824,  10  N.  Y.  S.  5; 
Weaver  v.  Klaw,  (City  Ct.  G.  T. 
1891)  42  State  Reip.  675,  16  N.  Y. 
S.  931;  Johnson  v.  Bindseil,  (Com. 
PI.  G.  T.  1890)  15  Daly  492,  28  State 
Rep.  881,  16  Daly  232,  31  State  Rep. 
280,  8  N.  Y.  S.  485,  10  N.  Y.  S.  321. 
See  also  Wooster  v.  Sage,  (1876)  67 
N.  Y.  67 ;  Champagne  v.  Powell  Medi- 
cine Co.,  (Sup.  1900)  48  App.  Div. 
344,  63  N.  Y.  S.  26;  Fuller  v.  Down- 
ing, (Sup.  1907)  120  App.  Div.  36, 
104  N.  Y.  S.  991. 

72.  Duplex  Safety  Boiler  Co.  v. 
Garden,  (1886)  101  N.  Y.  387,  390,  1 
Staite  Reip.  51,  4  N.  E.  749. 
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§  927. Application  Generally  of  Rule  Requiring  Reason- 

able  Grounds  for  Dissatisfaction. —  A  contract  to  make  changes  in 
and  repair  a  boiler  has  not  for  its  object  the  gratification  of  taste, 
etc.,  and  though  the  obligation  to  pay  therefor  is  Subject  to  the 
provision  that  the  party  for  whom  the  work  is  done  shall  be  satis- 
fied that  the  boiler  as  changed  is  a  success  and  will  not  leak,  he 
cannot  escape  liability  to  pay  on  the  ground  that  he  is  not  satisfied 
unless  he  has  some  reasonable  grounds  for  being  dissatisfied.'^ 
Likewise  where  an  insurer  agrees  to  reinstate  a  lif  cs  insurance  policy 
if  the  insured  secures  from  a  named  physician  a  satisfactory  cer- 
tificate as  to  his  health,  to  authorize  the  insurer  to  reject  a  certifi- 
cate it  must  have  reasonable  grounds  for  dissatisfaction.'*  And 
where  a  charter-party  for  the  transportation  of  live  stock  required 
the  "ventilation  of  the  vessel  to  meet  the  approval  of  the  shipper, 
it  was  held  that  his  disapproval  of  the  ventilation  and  request  that 
blowers  be  installed  must  be  based  on  reasonable  grounds.'^  The 
same  view  is  taken  as  regards  a  contract  to  perform  work  of  a 
mechanical  or  manual  nature  to  the  satisfaction  of  a  party,  such 
as  a  contract  for  work  in  polishing,  staining  and  rubbing  the  wood- 
work of  a  house  ' '  in  the  best  workmanlike  manner  .  .  .  and  to  the 
entire  satisfaction  of  ' '  the  other  party ;  '*  a  contract  to  build  a 
house ; "  a  contract  to  erect  a  fence  on  the  land  of  the  other  party 
to  his  satisfaction ;  '*  a  contract  for  the  installation  of  machinery 
to  operate  to  the  satisfaction  of  the  buyer ; "  and  a  contract  for  the 


73.  Duplex    Safety    Boiler    Co.    v.  of  a  party.     Marcus  v.  Nelson,  (Sup. 
Garden,    (1886)     101    N.    Y.    387,    1  App.  T.  1909)  119  N.  Y.  S.  1085. 
State  Rep.  51,  4  N.  E.  749.  77.  Cross  v.  Belknap,    (Sup.  G.  T. 

74.  Miesell   v.   Globe   Mut.   L.   Ins.  1886)   24  Wkly.  Dig.  256. 

Co.,  (1879)  76  N.  Y.  115.  78.  Greenberg  v.  Lumlb,  (Sup.  App. 

75.  Russell  v.  Allerton,  (1888)   108  T.  1911)    129  N.  Y.  S.  182. 

N.  Y.  288,  13  State  Rep.  629,   15  N.  79.  Hummel  v.  Stern,   (Sup.  1897) 

E.  391,  reversing  38  Hun  638  mem.,  21   App.   Div.   544,  48  N.  Y.  S.  528, 

on  prior  appeal  31  Hun  307.  affirmed  164  N.  Y.   603  mem.,  58  N. 

76.  Doll  V.  No'ble,  (1889)  116  N.  Y.  E,  1088,  on  prior  appeal  to  Superior 
230,  26  State  Rep.  629,  22  N.  E.  40C,  Court  15  Misc.  27,  2  N.  Y.  Annot. 
affirming  18  Abb.  N.  Cas.  45,  3  State  Cas.  341,  71  State  Rep.  494,  36  N. 
Rep.  314;  McCarthy  v.  Gallagher,  Y.  S.  443.  See  also  Ball  Electric 
(Com.  PI.  G.  T.  1893)  4  Misc.  188,  Light  Co.  v.  Sanderson  Bros.  Steel 
5.3  State  Rep.  176,  23  N.  Y.  S.  884,  Co.  (Sup.  G.  T.  1891)  60  Hun  576, 
aiiirming  2  Misic,  587,  51  State  Rep  38  State  Rep.  640,  14  N.  Y.  S.  429. 
144,   23  N.  Y.   S.  313.  The  contract  involved  in  the  Hum- 

This  would  also  be  true  it  would  mel  case,  supra,  contained  the  follow- 

seem  as'  to  a  contract  to  paint  and  ing    provision :     "  We    guarantee    to 

kalsomine  rooms  to  the  satisfaction  ventilate  receiving  room  to  your  sat- 
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purchase  of  pr.per  board  to  be  manufactured,  the  goods  when  manu- 
factured to  be  satisfactory  to  the  buyer.*"  The  view  has  also  been 
taken  that  this  rule  applies  to  a  contract  to  make  a  monument  con- 
sisting of  a  base  surmounted  by  a  heroic  female  figure  in  a  sitting 
posture,  the  model  of  which  was  to  be  satisfactory  to  the  buyer." 
But  where  under  a  contract  for  the  sale  of  a  vessel  the  buyer's 
obligation  to  purchase  was  subject  to  the  condition  that  he  should 
be  satisfied  after  trial  with  the  soundness  of  the  machinery,  boilers, 
etc.,  it  was  held  that  if  the  buyer  was  in  fact  dissatisfied  he  was 
under  no  obligation  to  complete  the  purchase,  irrespective  of 
whether  h«  had  reasonable  grounds  for  his  dissatisfaction  or  not.*^ 
And  where  a  corporation  agreed  to  purchase  property  at  a  judicial 
sale  "  if  the  same  can  be  purchased  at  a  reasonable  figure,"  reserv- 
ing "to  itself  the  unrestricted  right  to  determine  the  amount  of 
the  maximum  bid  to  be  made  by  it,"  it  has  been  held  that  so  long 
as  it  acted  in  good  faith,  its  determination  as  to  what  constituted 
a  reasonable  figure  was  conclusive.*' 

§  928.  Application  Generally  of  Rule  as  to  Contract  to 

Gratify  Taste,  etc. — .A  contract  for  the  employment  of  a  special 
writer,  as  distinguished  from  an  ordinary  reporter,  to  prepare 
articles  on  the  progress  of  the  world  or  other  appropriate  subjects 
in  the  line  of  the  policy  of  a  newspaper,  for  the  purpose,  as  ex- 


iafaction,  otherwise  we  will  remove  81.  Thomas  v.  Gage,  (1898)  156 
wheel  and  other  material  without  cost  N.  Y.  612,  51  N.  E.  307,  reversing  84 
to  you."  And  on  the  appeal  to  the  Hun  607  mem.,  65  State  Rep.  882,  32 
Superior  Court  (15  Misc.  29)  Mc-  N.  Y.  S.  1150.  In  this  case,  how- 
Adam,  J.,  said :  "  The  work  done  ever,  the  clay  model  was  inspected 
by  the  plaintiff  was  orf  a  meehan-  by  the  buyer  and  his  satisfaction 
ical  nature,  requiring  great  expense  expressed,  and  his  dis'satisifa^tion  was 
in  moving  and  putting  up  the  ma-  not  expressed  until  he  received  a,  pho- 
chinery;  and  it  would  necessitate  a  toigraph  of  the  plaster  of  paris  work- 
like expenditure  to  take  down  and  ing  cast  maide  from  the  clay  model, 
remove  the  sajne.  It  is  evident,  and  it  was  further  held  that  after 
therefore,  that  the  right  to  reject  expresising  his  satisfaction  with  the 
was  not  left  to  the  whim  or  caprice  clay  model,  which  under  a  reasonaJble 
of  the  defendants,  but  was  to  depend  construction  of  the  contract  was  the 
on  some  objection  founded  upon  rea-  model  referred  to,  he  was  bound 
son;  and  as  this  involved  a  question  thereby,  as  the  right  to  reject  the 
peculiarly  for  iihe  jury  it  should  not  model  existed  only  while  it  was  in 
have  been  withdrawn  from  their  con-  clay, 
sideration."  82.  Gray  v.  Central  R.  Co.,   (Sup. 

80.  Oswego    Falls    Pulp,    etc.,    Co.  G.  T.  1877)   11  Hun  70. 

v.    Steoher,    Lithographic   Co.,    (Sup.  83.  Beans  v.  Trust  Co.  of  America, 

1911)    146  App.  Div.  241,  130  N.  Y.  (Sup.    1909)    136   App.   Div.   69,   120 

S.  897.  N.  Y.  S.  728. 


1418  NEW  YORK  LAW  OF  CONTRACTS  [§  928 

pressed,  of  promoting  the  general  interests  of  the  paper,  of  aiding 
in  its  circulation,  and  the  obtaining  of  advertisements,  by  improv- 
ing the  quality  of  its  contents,  is  one,  it  has  been  held,  involving 
taste,  etc.,  and  a  provision  authorizing  a  termination  of  the  con- 
tract if  the  articles  prepared  are  not  satisfactory  to  the  publisher 
does  not  require  that  the  publisher  have  reasonable  grounds  for 
his  alleged  dissatisfaction  to  authorize  him  to  terminate  the  con- 
tract. In  this  connection  Haight,  J.,  says:  "  The  evident  design 
was  that  the  articles  should  be  interesting  and  attractive,  involving 
art,  taste,  fancy  and  judgment.  There  is  no  provision  in  the  con- 
tract in  any  manner  limiting  the  publishers  in  the  exercise  of  their 
judgment  as  to  what  is  satisfactory,  but  if  his  services  are  unsatis- 
factory for  any  reason  they  are  given  the  right  to  terminate  the 
employment.  .  .  .  An  article  printed  in  a  paper  or  magazine  may 
please  one  person  and  displease  another.  It  may  gratify  the  taste 
of  one  and  become  the  subject  of  criticism  and  ridicule  on  the  part 
of  another.  The  plaintiff  did  not  agree  to  satisfy  a  court  or  jury, 
but  undertook  to  satisfy  the  publishers.  It  was  their  taste,  their 
fancy,  their  interest  and  their  judgment  that  was  to  be  satisfied."  '* 
And  the  same  view  has  been  taken  as  regards  a  contract  to  write 
an  article  on  a  legal  subject  for  publication  in  an  encyclopedia  of 
law,  which  reserved  to  the  publisher  the  right  to  reject  the  article 
if  he  did  not  consider  it  up  to  the  proper  standard ;  *°  and  as  to 
the  agreement  of  a  playwright  to  write  or  alter  a  play  to  the  satis- 
faction of  an  actor  or  producer.*^  This  has  also  been  held  true  as 
regards  a  contract  to  make  a  coat,  dress  or  the  like  to  the  satisfac- 


84.  Crawford  v.  Mail,  etc.,  Pub.  real  not  feigned,  honest  and  not 
Co.,  (1900)  163  N.  Y.  404,  57  N.  E.  pretended,  the  plaintiff  has  not  per- 
616,  164  N.  Y.  568,  58  N.  E.  1086,  formed  this  condition  of  the  contract, 
reversing  22  App.  Div.  54,  47  N.  Y.  —a  prerequisite  the  defendant  had 
S-  747.  the   right   to   require   before  he   can 

85.  Walker  v.  Edward  Thompson  be  compelled  to  pay  the  last  instal- 
Co.,  (Sup.  1899)  37  App.  Div.  536,  ment  under  the  contract.  It  may, 
56  N.  Y.  S.  326.  indeed,   be   a  difficult  task   to  write 

86.  Glenny  v.  Lacy,  (City  Ct.  Tr.  or  alter  a  play  to  suit  the  ideas  of 
T.  1888)  16  State  Rep.  798,  1  N.  Y.  an  actor,  who  has  notions  of  his  own 
S.  513;  Haven  v.  Russell,  (Sup.  Sp.  as  how  it  can  best  be  adapted  to  his 
T.  1895)  34  N.  Y.  S.  292.  In  this  peculiar  style  of  acting,  that  he  may 
connection  McAdam,  C.  J.,  says  in  retain  his  popularity  and  win  ap- 
Glenny  v.  Lacy,  (City  Ct.  Tr.  T.  plause;  but  if  a  playwright  agrees 
1888)  16  State  Rep.  798,  1  N.  Y.  S.  to  perform  this  task  to  the  satisfac- 
513 :  "  It  is  clear,  therefore,  that  if  tion  of  the  actor,  he  assumes  the  risk 
the    defendant's    dissatisfaction    was  of  accomplishing  the  undertaking." 
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tion  of  a  party ; "  a  contract  by  a  manufacturer  to  make  garments 
to  the  satisfaction  of  a  merchant ;  *'  a  contract  for  instruction  in 
the  millinery  art  which  provided  for  a  return  of  the  fee  paid  if 
the  pupil  was  dissatisfied  with  the  teaching,^'  and  for  instruction 
in  the  art  of  drafting  patterns  by  scale,  final  instalments  of  the 
compensation  to  be  paid  if  the  pupil  shall  be  satisfied  with  the 
manner  in  which  the  instruction  had  been  given ; '"  a  contract  for 
the  services  of  an  orchestra  for  a  theater  which  required  that  the 
services  be  performed  to  the  satisfaction  of  the  other  pai-ty ;  '^  and 
a  contract  under  which  a  singer  was  engaged  to  record  her  voice  for 
reproduction  with  records  for  phonographs,  the  records  to  be  satis- 
factory to  the  employer. *2  So  under  a  contract  for  a  portrait  which 
is  to  be  satisfactory  to  the  person  ordering  it,  he,  if  in  fact  dissatis- 
fied with  the  portrait  when  finished,  is  not  required  to  take  it, 
though  his  dissatisfaction  is  a  matter  of  caprice  and  not  based  on 
reasonable  grounds,''  and  the  same  view  has  been  taken  as  to  a 
contract  to  print  steel  plate  drafts,  a  satisfactory  design  to  be  sub- 
mitted to  the  party  for  whom  the  work  is  to  be  done.'^    Where  a 


87.  Ha^hnel  v.  Trostler,  (Sup. 
App.  T.  1907)  54  Misc.  262,  104  N. 
Y.  S.  533,  following  the  leading  Mas- 
sachusetts case  of  Brown  v.  Foster, 
(1873)  113  Mass.  136.  See  also 
Schwartz  v.  Cohn,  (Sup.  App.  T. 
1911)   129  N.  Y.  S.  464. 

In  Haehnel  v.  Trostler,  supra,  where 
the  plaintiff  agreed  to  make  a  coat 
for  the  defendant  to  her  satis'fac- 
tion  out  of  Persian  lamb  skins  which 
the  latter  was  to  furnish,  it  was  held 
that  as  such  a  contract  involved  a 
matter  of  taste,  etc.,  the  plaintiff  was 
not  entitled  to  compensation  if  the 
defendant,  acting  in  good  faith,  was 
dissatisfied  with  the  coat  and  her 
objections  were  not  remedied,  though 
her  objections  may  have  been  capri 
cious. 

88.  Seitless  v.  Goldstein,  (Sup 
App.  T.  1917)    164  N.  Y.  S.  682. 

89.  Dermody  v.  Flesher,  (Sup 
Aipp.  T.  1898)  22  Misc.  348,  49  N.  Y. 
S.    150. 

90.  Johnson  v.  Bindseil,  (Com.  PI 
1890)  15  Daly  492,  28  State  Rep.  8S1 
8  N.   Y.   S.   485,   reargument  denied 


16  Daly  232,  31  State  Rep.  280,  10  N. 
Y.  S.  321. 

91.  Aquinto  v.  Fischer,  (Sup.  App. 
T.  1917)   165  N.  Y.  S.  369. 

92.  Lyon  v.  Starr  Piano  Co.,  (City 
Ct.  Tr.  T.  1919)  107  Misc.  334, 
177  N.  Y.  S.  682. 

93.  Moore  v.  Goodwin,  (Sup.  G.  T. 
1887)  43  Hun  534,  7  State  Rep.  154; 
Clausen  v.  Vonnoh,  (Sup.  App.  T. 
1907)  55  Misc.  220,  105  N.  Y.  S. 
102.  See  also  Barry  v.  Rainey,  (Sup. 
Aipp.  T.  1899)  27  Misc.  772,  57  N.  Y. 
S.  766;  Hoffman  v.  Gallaher,  (Com. 
PI.  1875)  6  Daly  42;  Brassford  v. 
Oelrichs,  (Sup.  G.  T.  1886)  24  Wkly. 
Dig.  233. 

94.  Gray  v.  Alalbama  Nat.  Bank, 
(Com.  PI.  G.  T.  1891)  38  State  Rep. 
169,  14  N.  Y.  S.  155,  affirming  30 
State  Rep.  824,  10  N.  Y.  S.  5.  In 
this  case  McAdams,  C.  J.,  in  deliver- 
ing the  opinion  in  the  lower  court 
(30  State  Rep.  824)  says:  "Litho- 
graphy is  an  art,  so  is  steel  plate 
engraving,  and  whether  the  work 
produced  is  good,  bad  or  indifferent, 
is   one  of   artistic  opinion,  taste  or 
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contract  by  a  son  to  support  Ms  father  provided  that  if  at  any  time 
the  father  should  become  dissatisfied  with  living  with  the  son,  the 
son  should  pay  for  his  support  elsewhere,  it  was  held  that  the 
father  had  the  right  to  quit  living  with  his  son  if  he  was  in  fact  dis- 
satisfied, irrespective  of  whether  he  had  reasonable  grounds  for  his 
dissatisfaction.'"  Also  where  the  defendants,  manufacturers  of 
shirts,  agreed  to  give  to  the  other  party  such  work  in  making  shirts, 
required  in  the  former's  business,  as  the  latter  should  be  able  to 
handle  in  his  shop,  with  the  provision  that  the  defendants  shall 
not  be  required  to  give  to  the  other  party  "  any  more  work  than 
in  their  judgment  can  be  handled  by  the  said  party  of  the  second 
part  in  his  said  shop,  nor  any  quality  of  work  which,  in  their  judg- 
ment, cannot  be  properly  handled  by  him,"  it  has  been  held  that 
if  the  defendants  acted  in  good  faith  they  had  the  absolute  right 
not  only  to  determine  how  much  work  the  other  party  could  satis- 
factorily make  up,  but  also  the  right  to  refuse  to  give  him  any  fur- 
ther work  because  that  done  was  unsatisfactory.^  Where  a  con- 
tract for  the  sale  to  a  corporation  of  letters  patent  on  a  medical 
compound  provided  for  certain  payments  if  the  business  of  market- 
ing the  compound  proved  successful,  such  success  to  be  determined 
and  passed  on  by  the  trustees  of  the  corporation,  it  has  been  held 
that  so  long  as  the  trustees  acted  in  good  faith  in  deciding  whether 
the  business  was  a  success,  their  determination  that  it  was  not  a 
success  was  conclusive.'''    And  this  has  also,  it  seems,  been  held 


fancy.  Bank  note  engraving  at  the  1856)  22  Barb.  606.  In  this  case 
present  time  involves  skill,  artistic  Mason,  J.,  says:  "Contentment  and 
taste,  scenic  effect  and  arrangement.  satisfaction  with  a  man's  position 
Some  people  are  fastidious  a/bout  in  a  particular  family  is  a  matter 
their  checks  and  draits,  and  want  which  the  law  will  not  assume  to 
them  equal  in  appearance  to  bank  determine  for  him.  Neither  will  it 
notes.  Common  printed  checks  or  do  the  converse,  and  say  he  had  no 
drafts  procurable  at  the  banks  or  cause  to  be  discontented  and  dissat- 
stationers  may  suit  the  ordinary  re-  isiied,  and  therefore  he  cannot  be  re- 
quirements of  trade,  but  not  the  garded  as  dissatisfied.  The  agree- 
peculiar  fancies  of  individuals  who  ajbleness  or  disagreeablenesB  of  the 
seek  to  satisfy  their  notions  and  society  and  state  of  things  atbout  him 
gratify  their  exceptional  taste.  As  in  the  family  are  left  to  his  own 
a  consequence,  no  two  specially  de-  tastes  and  feelings  to  determine." 
signed  checks  or  draits  are  exactly  96.  Sabarsky  v.  Drew,  (Sup.  1916) 
alike,  a  circumstance  that  proves  that  176  App.  Div  80,  162  N.  Y.  S.  505. 
taste  and  fancy  have  much,  if  not  97.  Champagne  v.  Powell  Medicine 
all,  to  do  with  the  selection  finally  Co.,  (Sup.  1900)  48  App.  Div.  344, 
made."  63  N.  Y.  S.  26. 
95.  Hart    v,    Hart,     (Sup.    G.    T. 
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true  as  to  an  agreement  by  the  promisor  to  organize  and  in  part 
finance  a  corporation  to  exploit  a  business  project  if  on  investiga- 
tion be  should  be  satisfied  that  the  business  would  be  a  financial 
success.^^  It  is  also  held  that  under  a  provision  in  a  chattel  mort- 
gage authorizing  the  mortgagor  to  take  possession  of  the  property 
at  any  time  he  deems  himself  insecure,  it  is  not  necessary,  if  he 
acts  in  good  faith,  that  reasonable  ground  for  believing  himself 
insecure  exist.'' 

§  929.  Contract  for  Personal  Services. —  Contracts  for  personal 
services  do  nbt,  it  seems,  necessarily  belong  to  the  class  relating  to 
the  gratification  of  taste,  etc.,  and  where  they  contain  a  provision 
requiring  the  services  to  be  performed  to  the  satisfaction  of  the 
employer  or  authorizing  the  employee's  discharge  if  the  services 
are  not  satisfactory,  there  is  authority  for  the  position  as  regards 
an  employment  not  involving  the  qualifications  of  taste,  etc.,  that 
an  alleged  dissatisfaction  must  be  based  on  reasonable  grounds.-^ 
And  this  view  seems  to  have  been  taken  by  the  Court  of  Appeals 
as  regards  a  contract  for  the  employment  of  an  actor  which  con- 
tained a  provision  authorizing  his  discharge  if  the  employer  should 
feel  satisfied  that  the  actor  was  incompetent.^    There  is  authority, 

98.  Interstate  Chemical  Corp.  v.  out  any  reasonable  cause,  was  held 
Duke,  (Sup.  Sp.  T.  1915)  92  Misc.  good  on  demurrer,  though  the  con- 
519,  156  N.  Y.  S.  244.  tract   set  out  provided  for  the  con- 

99.  Champagne  v.  Powell  Medicine,  tinuance  of  the  employment  only  in 
Co.,  (Sup.  1900)  48  App.  Div.  344,  case  the  services  rendered  were  satis- 
348,  63  N.  Y.  S.  26;  Tyler  v.  Ames,  fajotory  to  the  employer,  as  it  was 
(Sup.  Gr.  T.  1892)  6  Lans.  280,  281.  not  to  be  presumed  that  the  discharge 
See  also  Farrell  v.  Hildreth,  (Sup.  G.  alleged  to  have  been  without  any  rea- 
T.   1862)    38  Banb.   178.  sonable  cause  was  because  the  serv- 

1.  Smith  V.  Robson,   (1896)   148  N.  ices  rendered  were  unsatisfactory. 

Y.  252,  255,  42  N.   E.   677,  2  N.  Y.  2.  Smith  v.  Rabson,   (1896)   148  N. 

Annot.    Cas.    393,    reversing   6   Misc.  Y.  252,  42  N.  E.  677,,  2  N.  Y.  Annot. 

639  mem.,  56  State  Rep.  899,  26  N.  Cas.  393,  reversing  6  Misc.  639  mem., 

Y.   S.    1131,   which   reversed   6  Misc.  56  State  Rep.  899,  26  N.  Y.  S.  1131, 

604,  56  State  Rep.   606,  26  N.  Y.  S.  which  reversed  6  Misc.  604,  56  State 

884.     See  also  Brail  v.  Clausen,  (City  Rep.    606,    wherein    Andrews,    C.    J., 

Ct.  G.  T.  1901)    35  Misc.  129,  71  N.  says:     "The    contract    was    not    one 

Y.  S.  311,  affirmed  3'5  Misc.  861  mem.,  within  the  rule  which  applies  to  con- 

72   N.   Y.   S.    1095.     And   see   supra,  tracts  made  to  'gratify  taste,  serve 

section  883.  personal  convenience,  or  satisfy  indi- 

In   Foley   v.   Mail,   etc.,   Pulb,    Co.,  vidual  preference,'  referred  to  by  Dan- 

( Super    Ct    Sp.  T.  1894)   8  Misc.  91,  forth,  J.,  in  Duplex  Safety  Boiler  Co. 

60  State  Rep.  156,  28  N.  Y.  S.  778,  v.  Garden  (101  N.  Y.  387)."     In  this 

a  complaint  in  an  action  for  a  wrong-  case,   however,   the   contract   author- 

ful    discharge,    where    the    complaint  ized   the   employer  to  terminate  the 

alleged  that  the  discharge  was  with-  contract    "  if     in    good    faith "    he 
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however,  especially  in  the  lower  courts,  for  the  broad  proposition 
that  where  contracts  for  personal  services  require  that  when  ren- 
dered they  be  satisfactory  to  the  employer  or  authorize  him  to 
terminate  the  employment  if  they  are  not  satisfactory,  the  deter- 
mination of  the  question  whether  the  services  are  satisfactory 
belongs  entirely  to  the  employer,  subject  to  no  control  from  the 
courts,  the  will  of  the  employer  being  the  only  tribunal  to  which 
the  question  can  be  referred,  provided  the  dissatisfaction  is  real 
and  not  feigned.^  And  where  the  contract  of  employment  involves 
considerations  of  taste,  fitness,  business  capacity,  integrity,  con- 
fidence, and  the  like,  it  may  then  fall,  according  to  numerous 
authorities,  within  the  class  designated  as  involving  the  qualifica- 
eation  of  taste,  or  individual  preference,  or  the  serving  of  personal 
convenience,  and  make  the  employer  the  sole  judge  whether  the 
services  are  satisfactory  or  not,  so  long  as  he  acts  in  good  faith.* 
And  it  has  been  held  in  a  fairly  late  case  in  the  Supreme  Court  that 
a  contract  by  a  producer  for  the  employment  of  an  actor  is  one 
involving  taste,  etc.,  and  therefore  where  the  contract  requires 
that  the  services  rendered  shall  be  satisfactory  to  the  employer,  the 
latter 's  decision  that  he  is  dissatisfied  is,  if  made  in  good  faith, 
conclusive,  and  no  question  as  to  the  reasonableness  of  his  deter- 
mination is  involved.^  And  the  same  has  been  held  true  as  regards 
a  contract  for  the  employment  of  a  mimic  of  musical  instruments,* 

deemed  the  actor's  services  unsatis-  of  the  employer,  but  no  special 
factory,  thus  making,  it  would  seem,  point  is  made  of  this).  See  also 
the  question  of  good  faith  the  sole  Diamond  v.  Mendelsohn,  (Sup.  1913) 
criterion.  156  App.  Div.  636,  141  N.  Y.  S, 
3.  Spring  v.  Ansonia  Clock  Co.,  775,  reversing  on  other  grounds  132 
(Sup.  G.  T.  1881)  24  Hun  175  (con-  N.  Y.  S.  770;  Tyler  v.  Ames,  (Sup. 
tract  to  employ  a  person  as  a  case  &.  T.  1872)  6  Lans.  280. 
clock  maker,  provided  the  services  *■  Brown  v.  Retsof  Min.  Co.,  (Sup. 
should  be  to  the  satisfaction  of  the  1908)  127  App.  Div.  368,  111  N.  Y.  S. 
employer);  Glyn  v.  Miner,  (Com.  G.  594;  Mackay  v.  Hammerstein's  Pro- 
T.  PI.  1894)  6  Misc.  637,  56  State  ductions,  (Sup.  App.  T.  1917)  164 
Rep.  341,  27  N.  Y.  S.  341 ;  Zahler  v.  N.  Y.  S.  164.  See  also  Tyler  v.  Ames, 
Mann,  (Sup.  App.  T.  1916)  97  Misc.  (Sup.  G.  T.  1872)  6  Lans.  280.  And 
19,  160  N.  Y.  S.  1085;  Kramer  v.  see  the  preceding  section. 
Wien,  (Sup.  App.  T.  1915)  92  Misc.  5.  Saxe  v.  Shubert  Theatrical  Co., 
159,  155  N.  Y.  S.  193  (this  case  in-  (Sup.  App.  T.  1908)  57  Misc.  620, 
volved  the  employment  of  ordinary  108  N.  Y.  S.  683.  See  also  Weaver 
traveling  salesmen,  so  that,  as  said  v.  Klaw,  (City  Ct.  G.  T.  1891)  42 
by  the  court,  "no  question  of  the  State  Rep.  675,  16  N.  Y.  S.  931. 
defendant's  [the  employer]  taste  or  6.  Mackay  v.  Hammerstein's  Pro- 
fancy  is  involved;  "  the  agreement,  ductions,  (Sup.  App.  T.  1917)  164 
however,  was  to  perform  the  serv-  N.  Y.  S.  164. 
ices   to   the   "  personal   satisfaction " 
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and  of  a  chorister  in  a  spectacular  play.'  Where  a  person  engaged 
to  design  women's  clothing  agrees  to  create  styles  to  the  entire 
satisfaction  of  the  employer,  it  is  held  that  the  employer  if  he  acts 
in  good  faith  is  the  sole  judge  as  to  his  satisfaction.*  Also  where 
a  merchant  agreed  to  give  a  sales  agent  an  exclusive  territory, 
with  the  reserved  right  to  appoint  other  agents  within  the  terri- 
tory if  his  canvass  thereof  was  unsatisfactory,  the  view  was  ex- 
pressed that  an  actual  dissatisfaction  with  the  canvass  by  the  agent 
need  not  be  based  on  reasonable  grounds  to  entitle  the  merchant 
to  appoint  other  agents  in  the  territory.'  The  same  view  has  been 
taken  as  regards  a  contract  by  a  salt  manufacturer  to  employ  a 
person  as  his  sole  agent  for  the  conducting  of  the  business  within 
certain  territory  so  long  as  the  business  is  conducted  by  the  agent 
in  a  manner  satisfactory  to  the  manufacturer,  the  duties  of  the 
agent  involving  many  matters  of  confidential  business  policies,  the 
extension  of  credits,  etc."  Where  a  contract  of  employment  author- 
ized the  employer  to  terminate  the  employment  at  any  time  he 
deemed  it  to  his  best  interest,  his  decision  on  this  question  to  be 
final,  full  effect  should  be  given  to  this  provision,  and  his  reason  for 
deciding  to  terminate  the  contract  is  not  subject  to  inquiry .^^  And 
MuUin,  P.  J.,  in  regard  to  a  contract  to  employ  the  plaintiff  as 
an  agent  for  the  sale  of  machinery  if  the  plaintiff  could  fill  the 
place  satisfactorily,  said :  ' '  The  word  '  satisfactorily  '  refers  to 
the  mental  condition  of  the  employer,  and  not  the  mental  condi- 
tion of  a  court  or  jury.  The  right  of  determining  whether  the 
plaintiff  filled  the  place  of  agent  satisfactorily  must,  from  the 
nature  and  necessity  of  the  case,  belong  to  the  person  whose  inter- 
ests are  directly  affected  by  the  plaintiff's  action. "'^  A  fortiori 
if  the  employer  shows  that  he  acted  in  good  faith  and  was  not 


7.  Peverly  v.  Poole,  (City  Ct.  G.  T.  Beiner  v.  Goetz,  (Sup.  App.  T.  1913) 
1885)    19  Abb.  N.  Cas.  271  note.  81  Misc.  244,  142  N.  Y.  S.  530. 

8.  Gin&bery    v.    Friedman,     (Sup.  9-  Zeiss  v.  American  Wringer  Co., 
1911)    146  App.  Div.  779,  131  N.  Y.  (Sup-  1901)  62  App.  Div.  463,  70  N. 


S.   517,   reversing   on   other   grounds 


Y.  8.  1110. 

,o.  T.T   -.T  o    -^o     T-.                  WIT  10.  Brown     v.     Retsof     Min.     Co., 

125  N.  Y.  S.  473;  Daversa  v.  William  ^^^g^    ^2^             pj^    3gg^  ^1^ 

H.  Daviddow's  Sons  Co.,   (Sup.  App.  n   Y    S   594 

T.  1915)    89  Misc.  418,  151  N.  Y.  S.  n.' Dineen    v.    May,     (Sup.    1912) 

872.     See  also  Seitless  v.  Goldstein,  j4g  ^pp    Djy.  46.9^  134  N.  Y.  S.  7,  3 

(Sup.   App.   T.    1917)    164   N.   Y.   S.  civ.   Pro.   N.   S.   296. 

682;   Rosien  v.  Druss,    (Sup.  App.  T.  12.  Tyler    v.    Ames,    (Sup.    G.    T. 

1919)    178   N.   Y.    S.   259.     But   see  1872)    6  Lans.  280. 
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arbitrary  or  capricious  in  asserting  his  dissatisfaction  with  the 
services  rendered,  he  cannot  be  held  liable.^^ 

§  930.  Title  to  Property. —  In  an  early  case  where  a  grantee 
agreed  to  pay  for  land  conveyed,  to  him  when  "  wgU  satisfied  " 
that  the  title  was  good,  it  was  held  that  he  was  liable  to  pay  if  in 
reason  he  should  have  been  satisfied  with  the  title.  .  It  will  not  do, 
says  Kent,  C.  J.,  "  for  the  defendant  to  say  he  was  not  satisfied 
with  his  title,  without  showing  some  lawful  incumbrance  or  claim 
existing  against  it.  A  simple  allegation  of  dissatisfaction,  without 
some  good  reason  assigned  for  it,  might  be  a  mere  pretext,  and 
cannot  be  regarded.  If  the  defendant  were  left  at  liberty  to  judge 
for  himself  when  he  was  satisfied,  it  would  totally  destroy  the 
obligation,  and  the  agreement  would  be  absolutely  void.  .  .  .  The 
law  in  this  case  will  determine  for  the  defendant  when  he  ought 
to  be  satisfied;  and  until  he  shows  some  lawful  claim  or  title  to 
countervail  that  which  he  derived  from  the  plaintiff,  and  which 
has  been  confirmed  by  the  award  of  the  commissioners,  the  intend- 
ment of  law  is  that  his  title  is  complete,  and  he  is  consequently 
bound  to  pay. ' '  "  The  same  view  has  been  taken  where  a  contract 
for  the  sale  of  a  boat  required  the  seller  to  clear  the  title  to  the 
satisfaction  of  the  buyer.'^ 

§  931.  Proof  of  Bad  Faith  or  Nonexistence  of  Reasonable 
Grounds  for  Dissatisfaction. —  Ordinarily  the  question  whether 
there  is  reasonable  ground  for  the  alleged  dissatisfaction  or  dis- 
approval is  a  question  of  fact  for  the  determination  of  the  jury  or 
the  court  sitting  as  a  trier  of  the  f  acts.^i*  Also  the  question  whether 
there  was  a  want  of  good  faith  or  not  is  ordinarily  one  of  fact." 

13.  Parker  v.  Hyde,  etc.,  Amuse-  (iSup.  1911)  146  App.  Div.  24,  130  N. 
ment  Co.,  (Sup.  App.  T.  1907)  53  Y.  S.  897;  Hummel  v.  Stern,  (Super. 
Misc.  549,  103  N.  Y.  S.  731.  Ct.  G.  T.  1895)   15  Mis«.  27,  2  N.  Y. 

14.  Folliard  v.  Walla,ce,  (Sup.  Annot.  Cas.  341,  71  State  Rep.  494, 
1807 )    2  Johns.  395.  36  N.  Y.  S.  443 ;  Dermody  v.  Flesher, 

15.  Burns  v.  Hunger,  (Sup.  G.  T.  (Sup.  App.  T.  1898)  22  Misc.  348,  49 
1887)   45  Hun.  75,  9  State  Rep.  573,  N.  Y.  S.  150. 

27   Wkly.   Dig.  28.  17.  Smith   v.   Robson,    (1896)    148 

16.  Russell  V.  Allerton,  (188)  108  N.  Y.  252,  42  N.  E.  677,  2  N.  Y. 
N.  Y.  288,  13  State  Rep.  629  15  N.  E.  Annot.  Cas.  393,  reversing  6  Misc. 
391,  reversing  38  Hun.  638  men.,  on  639  mem,,  26  N.  Y.  S.  1131,  which 
prior  appeal  31  Hun.  307;  Doll  v.  reversed  6  Misc.  604,  56  State  Rep. 
Noble,  (1889)  116  N.  Y.  230,  26  State  606,  26  N.  Y.  S.  884;  Crawford  v. 
Kep.  629,  22  N.  E.  406;  Hummel  v.  Mail,  Etc.,  Pub.  Co.,  (Sup.  1896)  9 
Stern,  (Sup.  1897)  21  App.  Div.  544,  App.  Div.  481,  75  State  Rep.  740,  41 
48  N.  Y.  S.  528;  Oswego  Falls  Pulp,  N.  Y.  S.  325,  on  second  appeal  22 
etc.,  Co.  V.  Stecher  Lithographic  Co.,  App.   Div.   54,  47   N.   Y.   S.   747,  re- 
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The  circumstances  under  which  the  dissatisfaction  was  expressed 
may  be  such  as  to  authorize  a  jury  in  finding  a  want  of  good  f  aith."' 
Want  of  good  faith  is  not,  however,  to  be  inferred  as  a  fact  unless 
there  is  some  evidence  to  support  such  a  finding.^^  The  burden  of 
proof  is  on  the  party  from  whom  performance  is  due,  where  dis- 
satisfaction is  asserted  by  the  other  party,  to  show  that  the  latter 
was  or  ought  in  reason  to  be  satisfied.^"  As  said  by  MuUin,  P.  J., 
in  regard  to  a  contract  of  employment  which  authorized  the  em- 
ployer to  terminate  it  if  the  services  rendered  were  unsatisfactory : 
"  To  require  the  employer,  under  such  a  contract,  to  prove  that 
plaintiff  did  not  fill  the  place  satisfactorily,  would  be  to  require 
of  him  an  impossibility,  unless  his  own  oath  was  taken  as  to  his 
mental  status  on  the  subject.  If  he  is  required  to  prove  facts  and 
circumstances  that  would  justify  him  in  feeling  dissatisfied  with 
the  manner  plaintiff  filled  his  office,  it  would  be  annulling  this 
clause  of  the  contract,  as,  without  such  a  clause,  he  would  have 
the  right  to  dismiss  the  plaintiff  if  he  did  not  properly  perform  his 
duties. "  ^^  If  there  is  no  evidence  in  conflict  with  the  defendant 's 
testimony  that  the  services  rendered  by  an  employee  were  unsatis- 
factory and  that  the  discharge  was  for  such  reason,  a  finding  eon- 


versed   on   other   grounds    163   N.   Y.  second  appeal  22  App.  Div.  54,  47  N. 

404,  57  N.  E.  616;   Summers  v.  Col-  Y.  S.  747,  reversed  vi^itliout  consider- 

ver,    (Sup.   1899)    38  App.  Div.  553,  ing  question  of  good  faith  163  N.  Y. 

56   N.   Y.   S.   624;    Diamond  v.  Men-  404,  164  N.  Y.  568,  57  N.  E.  616,  58 

del&ohn,    (Sup.   1913)    156  App.  Div.  N.  E.  1086. 

636,  141  N.  Y.  S.  775,  reversing  132  19.    Daversa   v.    William   H.    Dav- 

N.   Y.   S.   770;    Studner   v.   H.   &  N.  idow's  Sons  Co.,  (Sup.  App.  T.  1915) 

Carburetor  Co.,  (Sup.  1918)  185  App.  89  Misc.  418,  151  N.  Y.  S.  872. 
Div.  131,  172  N.  Y.  8.  836,  reversing  20.  Zeiss  v.  American  Wringer  Co., 

169     N.     Y.     S.     1001;     Grinnell    v.  (Sup.    1901)    62   App.   Div.    463,    70 

Kiralfy,    (Sup.  G.  T.  1890)    55  Hun.  N.  Y.  S.  1110;  Title  Guarantee,  etc., 

422,   29   State   Rep.   362,   8  N.  Y.  S.  Co.    v.    Wesoliek,     (Sup.    1906)     115 

623;     Ball     Electric     Light     Co.     v.  App.  Div.  608,  101  N.  Y.  S.  7;  Lyons 

Sanderson  Bros.   Steel  Co.,    (Sup.  G.  v.  Starr  Piano  Co.,   (Sup.  1920)    192 

T.  1891)   60  Hun  576,  38  State  Rep.  App.    Div.    531,    183   N.    Y.    S.    286; 

640,  14  N.  Y.  S.  429;  Beiner  v.  Goetz,  Smith  v.  Wright,    (Sup.  G.  T.  1875) 

(Sup.   App.   T.    1913)    81   Misc.   244,  4  Hun  652,  6  Thomp.  &  C.  694 ;  Barry 

142  N.  Y.   S.   530;    Zahler  v.  Mann,  v.   Rainey,    (Sup.   App.   T.   1899)    27 

(Sup.  App.  T.  1916)  97  Misc.  19,  160  Misc.  772,  57  N.  Y.  S.  766;  Haven  v. 

N.   Y.    S.    1085.      See   also    Fuller   v.  Russell,   (Sup.  Sp.  T.  1895)   34  N.  Y. 

Dawning,   (Sup.  1907)   120  App.  Div.  S.   292;    Johnson  v.   Bindseil,    (Com. 

36,  104  N.  Y.  S.  991.  PI.  1890)   15  Daly  492,  28  State  Rep. 

18.  Crawford    v.    Mail,    etc..    Pub.  881,  8  N.  Y.  S.  485. 
Co.,   (Sup.  1896)   9  App.  Div.  481,  75  21.    Tyler    v.    Ames,    (Sup.    G.    T. 

State  Rep.  740,  41  N.  Y.  S.  325,  on  1872)  6  Lans.  280,  281. 
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trary  to  such  testimony  cannot  be  sustained.^^    "Where  goods  to  be 
manufactured  and  delivered  in  instalments  are  to  be  satisfactory 
to  the  buyer,  proof  of  the  bad  quality  of  instalments  of  goods, 
delivered  and  accepted  by  the  buyer,  should  be  admitted  in  evi- 
dence on  the  issue  as  to  whether  the  buyer  had  reasonable  grounds 
for  his  alleged  dissatisfaction  and  consequent  refusal  to  accept 
further  instalments.^^    Where  a  contract  calls  for  the  writing  of 
a  play  to  the  satisfaction  of  an  actor,  the  fact  that  the  actor 
approves  preliminary  work  on  the  play  or  the  scenes  in  an  unfin- 
ished stage  does  not  prove  his  satisfaction  with  the  play  as  a  com- 
pleted whole,  and  affect  his  right  to  reject  the  play,  when  com- 
pleted, as  unsatisfactory  as  a  whole.^    And  where  a  contract  for 
the  printing  of  steel  plate  drafts  called  for  the  submission  by  the 
party  by.  whom  the  work  was  to  be  done  of  a  satisfactory  design, 
it  has  been  held  that  the  fact  that  the  other  party  on  his  rejection 
of  a  design  submitted  suggested  changes  does  not  show  that  his 
subsequent  expression  of  dissatisfaction  with  a  further  design  em- 
bodying the  changes  suggested  was  feigned.    ' '  The  plaintiff, ' '  says 
Daly,  C.  J.,  in  this  connection,  "  cannot  complain  that  the  defend- 
ant tried  to  aid  it  by  suggestions  towards  furnishing  a  satisfactory 
design.     The  good  will  of  the  defendant  in  so  doing  cannot  be 
turned  as  a  weapon  against  it. ' '  ^^    Where  a  dentist  agreed  to  return 
the  compensation  paid  to  him  for  work,  consisting  chiefly  of  bridge 
and  crown  work,  if  it  should  not  prove  satisfactory  to  the  patient, 
it  was  held  that  the  fact  that  the  patient,  after  considerable  suffer- 
ing, submitted  himself  to  the  tender  mercies  of  a  second  dentist 
and  had  the  work  removed,  sufficiently  showed  that  the  dissatisfac- 
tion of  the  patient  with  the  work  done  was  actual  and  not  assumed.^' 

Performance  to  Satisfaction  or  Approval  of  Third  Person 

§  932.  In  General. — A  provision  in  a  contract  that  it  is  to  be  per- 
formed to  the  satisfaction  of  a  third  person  is  legal  and  binding 
on  the  parties,  and  to  entitle  the  party  whose  duty  it  is  so  to  per- 

22.  Waldt    V.    Goodwin    Mfg.    Co.,  24.  Haven  v.  Russell,   (Sup.  Sp.  T. 

(Sup.  1914)    165  App.  Div.  244,  150       1895)  34  N.  Y.  S.  292. 
N  Y   S   831  25-   ^ray   v.   Alabama   Nat.   Bank, 

23.'  Oswego  Falls  Pulp,  etc.,  Co.  v.        ' ^f""'  f^'^'J^'  ^^^}  I  38  State  Rep 
„,    ,  7^,,  ,  .       V.  ,„  169,    14   N.   Y.   S.    155,   affirming  30 

fetecher      Lithographic      Co.,      (Sup.       ^^^^^  ^^^    gg^^  jO  jj_  ^   g^  g 

1911)  146  App.  Div.  241,  130  N.  Y.  S.  26.  Aymar  v.  Bloomingdale,    (Sup. 

897.  App.  T.  1916)   157  N.  Y.  S.  837. 
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form  to  recover  on  the  contract  he  must  aver  and  prove  that  the 
performance  was  to  the  satisfaction  of  such  third  person."  Rules 
very  similar  to  those  heretofore  stated  as  regards  performance  to 
the  satisfaction  of  a  party  to  the  contract  ^^  are  applied  in  deter- 
mining whether  there  has  been  a  performance  to  the  satisfaction 
of  the  third  person.  The  person  to  whose  determination  questions 
of  this  character  are  submitted  must  act  in  good  faith  and  not 
arbitrarily  or  capriciously.^'  Thus  such  a  provision  in  a  building  or 
construction  contract  does  not  vest  the  third  person  to  whose  satis- 
faction the  work  is  to  be  done  with  an  arbitrary  discretion;  he 
must  exercise  the  power  conferred  reasonably  and  in  accordance 
with  fairness  and  good  faith.'"*  And  where  the  contractor,  after 
having  done  work  properly,  is  arbitrarily  required  by  such  third 
person  to  tear  it  up  and  do  the  work  over,  he  is  entitled  on  com- 
pliance with  the  unreasonable  demand  to  recover  his  damages  for 
being  required  to  do  such  work  a  second  time.'^  And  where  the 
plaintiff  agreed  to  paint  and  kalsomine  rooms  to  the  satisfaction 
of  the  defendant's  agent,  this  does  not  fall  within  the  rule  relating 
to  contracts  to  gratify  taste,  etc.,  and  the  agent  has  no  right,  if 
the  work  is  properly  done,  to  withhold  his  approval.'^  "Where  a 
contractor  undertook  to  install  a  signal  device  to  meet  the  approval 
of  the  railroad  commissioners,  if  the  failure  or  refusal  of  the  latter 
to  approve  the  work  as  a  whole  is  due  to  some  act  or  omission  on 
the  part  of  the  party  for  whom  the  work  is  done,  and  not  from  any 
defect  in  the  work  or  its  inefficiency  to  accomplish  the  anticipated 
result,  the  procurement  of  the  approval  is  excused. ''  Where  the 
principal  building  contract  requires  that  materials  furnished  and 
work  done  shall  meet  the  approval  of  the  owner's  architect,  and  a 
subcontract  requires  the  subcontractor  to  perform  his  work  accord- 

27.  Butler  v.  Tucker,  (Sup.  1840)  30.  Gearty  v.  New  York,  (1902) 
24  Wend  447;  Barton  v.  Hermann,  171  N.  Y.  61,  63  N.  E.  804,  reversing 
(Com.  PI.  G.  T.  1872)  11  Abb.  Pr.  62  App.  Div.  72,  70  N  Y.  S.  942. 
N  S  378  See  also  Eureka  F.  Hose  31.  Gearty  v.  New  York,  (1902) 
Co.  V.  Reynolds,  (Sup.  App.  T.  1904,  171  N.  Y.  61,  63  N.  B.  804,  reversing 
86  N.  Y.  S.  753;  Heron  v.  VmiB,  62  App.  Div.  72,  70  N.  Y.  S.  942. 
(Super  Ct  G  T.  1858)  16  Super.  Ct.  32.  Marcus  v.  Nelson,  (Sup.  App. 
336;  Hoffman  v.  Gallaher,   (Com.  PI.  T.  1909)   119  N.  Y.  S.  1085. 

1875)   6  Dalv  42  33.  Pneumatic  Signal  Co.  v.  Texas, 

28.  See  supra,  section  924  et  seq.  et*.,  R.   Co.,    (1910)    200  N  Y.   125, 
29    Snyder    v.    New    York,     (Sup.       93  N.  E.  471,  reversing  on  the  facta 

1902')   74  App.  Dj,y.  421,  77  N.  Y.  S.       133  App.  Div.  781,  118  N.  Y.  S.  66. 
637;  Marcus ,v.  N^son,  .(Sup.  App.  T. 
19,0'^)j'ljl9  N.  X  S-4085. 
27 
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ing  to  the  plans  and  specifications  and  to  the  satisfaction  of  the 
architect,  the  latter  provision  is  intended  to  enable  the  principal 
contractor  to  obtain  work  under  the  subcontract  which  will  fully 
meet  the  requirements  of  the  principal  contract,  and  if  materials 
furnished  by  the  subcontractor  are  rejected  by  the  architect  in 
good  faith,  such  rejection  is  conclusive  as  between  the  contractor 
and  the  subcontractor,  irrespective  of  whether  the  grounds  of 
rejection  were  reasonable  or  not,  and  the  question  whether  the 
materials  were  such  as  should  have  been  accepted  as  a  reasonable 
compliance  with  the  principal  contract  should  not  be  submitted 
to  the  jury."  A  provision  that  the  contract  shall  be  performed 
to  the  satisfaction  of  the  owner's  architect  or  engineer  is  intended 
for  the  benefit  of  the  owner  and  may  be  waived  by  him,  and  his 
acceptance  of  the  work  as  a  performance  of  the  contract  is  such 
a  waiver.^"  Where  a  contract  of  employment  by  a  manufacturer 
or  the  like  requires  that  the  articles  produced  by  the  employee 
shall  be  satisfactory  to  the  customers  of  the  employer,  and  that  if 
this  is  not  done  the  employee  may  be  discharged,  it  has  been  held 
that  actual  dissatisfaction  of  such  customers  with  the  product  is 
all  that  is  required  to  entitle  the  employer  to  terminate  the  eon- 
tract;  it  is  immaterial  whether  the  customers  had  cause  for  their 
dissatisfaction  or  not.**  In  contracts  for  the  purchase  of  real 
estate,  bonds,  and  the  like,  it  is  frequently  provided  that  the 
liability  of  the  purchaser  to  complete  the  purchase  shall  be  con- 
ditioned on  the  approval  by  the  purchaser's  attorney  of  the  title 
to  the  realty  or  the  validity  of  the  securities.  In  eases  of  this 
character  it  is  well  settled  that  the  refusal  of  the  attorney  to  give 
his  approval  relieves  the  purchaser  from  liability  to  complete  the 
purchase  so  long  as  the  attorney  acts  in  good  faith  and  his  approval 
is  not  withheld  for  the  purpose  of  enabling  his  client  to  avoid  the 
contract." 

34.  Becker  v.  Woarma,  (Sup.  1902)  1893)  6  Misc.  132,  58  State  Rep.  4, 
72  App.  Div.  196,  76  N.  Y.  S.  438.  26  N.  Y.  S.  48,  affirmed  on  opinion 

35.  Smith  v.  Alker,  (1886)  102  N.  below  144  N.  Y.  706,  39  N.  E.  857;, 
Y.  87,  5  N.  E.  791.  Delafield  v.  James,   (Com.  PI.  Sp.  T. 

36.  Messmer  v.  Boettger  Silk  Fin-  1864)  18  Abb.  Pr.  221,  27  How.  Pr. 
ishing  Co.,  (Sup.  1914)  160  App.  Div.  357.  See  also  Beinhauer  v.  Morris, 
519,  145  N.  Y.  S.  560.  (Sup.   1911)    142  App.  Div.  3S8,  126 

37.  Wilhelm  v.  Wood,   (Sup.  1912)  N.  Y.  S.  511. 

151  App.  Div.  42,  135  N.  Y.  S.  930;  In    Jay    v.    Wilson,     (Sup.    G.    T. 

Atkins    V.   Trowbridge,    (Sup.    1914)  189'5)  91  Hun  391,  70  State  Rep.  839,, 

162  App.  Div.  629,  148  N.  Y.  S.  181;  36  N.  Y.  S.  186,  affirmed  on  opinion 

Flanagan   v.    Fox,    (Com.   PI.    G.   T.  below  158  N.  Y.  693,  53  N.  B.  1126, 
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§  933.  Submission  of  Question  of  Perfonnance  to  Third  Person 

Generally.— Agreements  to  submit  to  arbitration  disputes  which 
may  arise  between  parties  to  a  contract  as  regards  its  performance 
and  the  rights  and  liabilities  arising  out  of  the  same  are  regarded, 
according  to  the  common  law  rule,  as  against  public  policy  as 
tending  to  oust  the  courts  of  jurisdiction.^^  This  rule  of  the  com- 
mon law  has,  however,  as  also  heretofore  shown,  been  to  a  certain 
extent  modified  by  the  recent  Arbitration  Law.''  In  addition  to 
this  statutory  modification,  the  general  rule  has  been  established 
in  our  state  that  where,  by  the  same  agreement  which  creates  a 
liability  and  gives  a  right,  it  is  made  a  condition  precedent  to  a 
right  of  action  thereon,  either  in  express  terms  or  by  necessary 
implication,  that  certain  factis  shall  be  determined  or  amounts  or 
values  ascertained  by  a  third  person  in  case  the  parties  cannot 
agree  thereon,  and"  there  is  a  disagreement,  there  is  no  cause  of 
action  under  the  agreement  until  the  decision  of  such  third  person 
is  obtained  or  the  failure  to  obtain  it  excused.*"  Thus  contracts 
■frequently  provide,  as  a  condition  precedent  to  the  right  of  one 
of  the  parties  to  demand  compensation  for  its  performance,  that 
a  certificate  of  due  performance  be  secured  from  some  third  person. 
Provisions  of  this  character  are  distinguished  from  provisions  for 
the  submission  of  disputes  to  arbitration  and  are,  even  at  common 
law,  upheld,  and  to  entitle  a  party  to  recover  he  must  either  pro- 
cure the  required  certificate  or  excuse  its  nonproduction.  This 
rule  finds  its  most  frequent  application  in  building  and  construc- 
tion contracts  which  require  a  certificate  of  the  architect  or 
engineer,  under  whose  supervision  the  work  is  to  be  done,  that  the 
work  has  been  completed  in  part  or  in  whole,  as  a  condition  prece- 
dent to  the  contractor's  right  to  an  instalment  or  final  payment," 

it  is  held  that  where  a  contract  to  (1914)  211  N.  Y  346,  105  N.  E.  653, 

make  a  loan  to  be  secured  by  a  mort-  reversing   151    App.   Div.   941    mem., 

gage  on.  real  estate  requires  the  title  136  N.  Y.  S.  1141;  Haggart  v.  Mor- 

to    be    satisfactory    to    the    lender's  gan,    (Super.  Ct.  1850)    6  Super.  Ct. 

attorney    and   the   vendor   agrees    to  198,  affirmed  5  N.  Y.  422.     See  supra, 

pay  such  attorney  for  searching  the  section  449  et  seq 

title,  the  attorney  is  not  entitled  to  39.  See  supra,  section  454. 

recover  the  agreed  compensation  for  40.  Delaware,    etc.,    Canal    Co.    v. 

searching  the  title  if  he  capriciously  Pennsylvania  Coal  Co.,   (1872)   50  N. 

and  without  any  good  reason  rejects  Y.  250. 

the  title  as  unsatisfactory.  41.  Smith  v.  Brady,    (1858)    17  N. 

38.  Hurst  v.  Litchfield,    (1868)    39  Y.  173;  McMahon  v.  New  York,  etc., 

N.     Y.     377,     7     Trans.     App.     179;  R.  Co.,   (1859):  20  N.  Y.  463;  Haden 

Meacham  v.  Jamestown,  etc.,  R.  Co.,  v.    Coleman,     (1878)    73    N.    Y.    567, 
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and  similar  contracts  with  municipalities  where  the  work  done 
is  to  be  approved  by  designated  municipal  officers.*^  Unless  the 
contract  so  provides  no  approval  by  an  architect  of  the  work  done 
is  required,  and  where  a  blank  form  is  used  containing  an  incom'- 
plete  provision  for  an  architect's  certificate,  but  this  provision  is 
not  filled  out  or  an  architect  employed  to  supervise  the  work,  no 
certificate  of  approval  can  be  required,^'  and  a  provision  of  this 
character  is  not  to  be  extended  beyond  its  terms.^  Ordinarily  the 
certificate  when  made  a  condition  precedent  to  the  right  of  action 
must  be  procured  before  the  action  is  commenced/^  It  need  not 
be  delivered  to  the  contractor  and  by  him  carried  to  the  party 
for  whom  the  work  is  done,  but  may  be  sent  by  the  architect 


reversing  on  other  grounds  42  Super. 
Ct.  256;  Amsterdam  Sewer  Comrs.  v. 
Sullivan,  (Sup.  1896)  11  App.  Div. 
472,  42  N.  Y.  S.  358,  affirmed  on 
opinion  below  162  N.  Y.  594,  57  N.  E. 
1123;  Gallagher  v.  Baird,  (Sup. 
1900)  54  App.  Div.  398,  66  N.  Y.  S. 
759,  affirmed  on  opinion  below  170  N. 
Y.  566,  62  N.  E.  1095;  L'Hommedieu 
v.  Winthrop,  (Sup.  1901)  59  App. 
Div.  192,  69  N.  Y.  S.  381;  Fox  v. 
Powers,  (Sup.  1901)  65  App.  Div. 
112,  72  N.  Y.  S.  573;  White  v.  Liv- 
ingston, (Sup.  1902)  69  App.  Div. 
361,  75  N.  Y.  S.  466;  Excelsior  Terra 
Cotta  Co.  V.  Harde,  (Sup.  1904)  90 
App.  Div.  4,  85  N.  Y.  S.  732,  affirmed 
on  other  grounds  181  N.  Y.  11,  73 
N.  E.  494,  U  N.  Y.  Annot.  Cas.  40; 
Neslbit  V.  Braker,  (Sup.  1905)  104 
App.  Div.  393,  93  N.  Y.  S.  856; 
Meyers  v.  Shapiro,  (Sup.  1908)  127 
App.  Div.  186,  111  N.  Y.  S.  503; 
Strauss  v.  Hanover  Realty,  etc.,  Co., 
(Sup.  1909)  133  App.  Div.  743,  118 
N.  Y.  S.  193;  Smith  v.  Briggs,  (Sup. 
1846)  3  Denio  73;  Fay  v.  Muhlker, 
(Com.  PI.  G.  T.  1892)  1  Misc.  321, 
48  State  Rep.  699,  20  N.  Y.  S.  671; 
Beecher  v.  Sehuback,  (Com,  PI.  G.  T. 
1893)  4  Misc.  54,  53  State  Rep.  74, 
23  N.  Y.  S.  604;  Kelley  v.  Syracuse, 
(Sup.  Sp.  T.  1894)  10  Misc.  306,  63 
State  Rep.  534,  31  N.  Y.  S.  283; 
Diehl  V.  Schmalacker,  (Sup.  App.  T. 
1899)  26  Misc.  835,  57  N.  Y.  S.  244; 


Heidlinger  v.  Onward  Constr.  Co., 
(Sup.  Tr.  T..  1904)  44  Misc.  555,  90 
N.  Y.  S.  115,  affirmed  on  opinion 
below  107  App.  Div.  398,  95  N.  Y.  S. 
1148,  which  is  affirmed  188  N.  Y. 
57,2  mem.,  80  N.  E.  1114;  Greenberg 
V.  Mendelson,  (Sup.  App.  T.  1906)  49 
Misc.  485,  97  N.  Y.  S.  965;  Kuhs  v. 
Flower  City  Tissue  Mills  Co.,  (Sup. 
Sp.  T.  1918)  104  Misc.  243,  171  N.  Y. 
S.  688 ;  Guidet  v.  New  York,  ( Super. 
Ct.  G.  T.  1873)  36  Super.  Ct.  557; 
Martin  v.  Leggett,  (Com.  PI.  1855)  4 
E.  D.  Smith  255;  Voorhis  v.  New 
York,  (Sup.  G.  T.  1873)  46  How. 
Pr.  116;  Barton  v.  Hermann,  (Com. 
PI.  G.  T.  1872)  11  Abb.  Pr.  N.  S. 
378.  But  see  Hoisting  Machinery  Co. 
V.  Federal  Terra  Cotta  Co.,  (Sup. 
1917)  179  App.  Div.  653,  167  N.  Y. 
S.  85. 

42.  Bowery  Nat.  Bank  v.  New  York, 
(1875)  63  N.  Y.  336,  reversing  on 
other  grounds  3  Hun  639,  2  Thomp. 
&  C.  523;  Guidet  v.  New  York, 
(Super.  Ct.  G.  T.  1873)  36  Super.  Ct. 
557,  reargument  denied  37  Super.  Ct. 
124. 

43.  Grady  v.  Fazzolari,  (Sup.  1909) 
134  App.  Div.  589,  119  N.  Y.  S.  300. 

44.  Oberlies  v.  Bullinger,  (Sup.  G. 
T.  1894)  75  Hun  248,  57  State  Rep. 
75i2,  27  N.  Y.  S.  19. 

45.  As  to  conditions  precedent  gen- 
erally, see  inira,  section  960  et  seq. 
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directly  to  the  latter."  In  case  of  building  contracts  the  architect 
may  determine  the  question  as  regards  the  completion  of  the  work 
on  his  personal  inspection  of  the  work ;  he  may  proceed  ex  parte ; 
he  is  not  required  to  hear  witnesses  on  this  question  either  on  behalf 
of  the  contractor  or  the  person  for  whom  the  work  is  done.*' 
Still  where  a  contract  for  the  filling  in  of  land  under  water  to  a 
certain  distance  provided  that  the  question  of  its  completion  should 
be  "  submitted  "  to  an  engineer,  it  has  been  held  that  not  only 
the  contractor  but  also  the  person  for  whom  the  work  was  done 
should  be  given  an  opportunity  to  be  present  when  the  engineer 
inspects  the  work  to  determine  whether  it  was  completed,  so  as  to 
enable  such  person  to  call  the  attention  of  the  engineer  to  omissions, 
etc." 

§  934.  Claims  Covered  by  Provision. —  Where  the  provision 
merely  requires  the  work  therein  provided  for  or  contemplated  by 
the  parties  to  be  approved  by  the  architect,  it  does  not  cover  extra 
work  not  at  the  time  contemplated."  The  provision  may,  however, 
be  broad  enough  to  cover  extra  work  contemplated  by  the  contract 
as  well  as  that  expressly  provided  for.^"  A  provision  of  this 
character  does  not  apply  where  a  recovery  on  a  quantum  meruit 
is  sought  and  a  full  performance  is  excused,"  as  where  the  party 
for  whom  the  work  is  being  done  wrongfully  refuses  to  permit 
the  contractor  to  continue  with  the  work.^^  Still  the  contractor 
cannot,  where  in  fact  his  claim  is  based  on  performance,  obviate 

46.  Gillies  v.  Manhattan  Beach  and  conclusive  decision  that  both  par- 
Imp.  Co.,  (Sup.  G.  T.  1893)  73  Hun  ties  should  have  notice  of  the  time 
507,  56  State  Rep.  206,  26  N.  Y.  S.  and  place  when  such  third  person  is 
381.  to  investigate  the  matter  with  a  view 

47.  Heidlinger  v.  Onward  Constr.  to  such  decision,  unless  there  be  some- 
Oo.,  (Sup.  Tr.  T.  1904)  44  Misc.  55'5,  thing  in  the  terms  of  the  agreement 
90  N.  Y.  S.  115,  affirmed  on  opinion  declaring  or  clearly  importing  that 
below  107  App.  Div.  398,  95  N.  Y.  S.  such  notice  need  not  be  given." 
1148,  which  is  affirmed  in  188  N.  Y.  49.  St.  John  v.  Potter,  (Com.  PI. 
572  mem.,  80  N.  E.  1114;  Gustaveson  G.  T.  1892)  46  State  R«p.  883,  19 
V.  McGay,  (Com.  PI.  1884)  12  Daly  N.  Y.  S.  230;  American  Corrugated 
423  Iron  Co.  v.  Eisner,   (Super.  Ct.  G.  T. 

48.  Collins  v.  Vanderbilt,    (Super.  1876)  39  Super.  Ct.  200. 

Ct.  G.  T.   1861)    21   Super.   Ct.   313.  50.  Fox  v.  Powers,  (Sup.  1901)  65 

In  this   connection  Bosworth,   C.  J.,  App.  Div.  112,  72  N.  Y.  S.  573. 

says  (p.  322)  :    "  I  think  it  should  be  51.  Clark  v.  New  York,  (Sup.  G.  T. 

held,    as.    a    rule    applicable    to    all  1848)   3  Barb.  288  reversed  on  other 

agreements    between   two   parties   to  grounds  4  N.  Y.  338 

submit  any  matter  of  difference  be-  52.  Hall   v.    Bennett,     (Super.    Ct. 

tween  them  to  the  decision  of  a  third  1882)   48  Super.  Ct.  302. 

person,  that  it  is  essential  to  a  final 
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the  necessity  for  the  approval,  by  suing  on  a  quantum  meruit 
instead  of  on  the  special  contract."^  A  provision  in  a  building  or 
construction  contract  making  the  architect  or  engineer  arbiter 
with  regard  to  the  work  done  and  requiring  his  certificate  for  work 
so  done  before  the  contractor  is  entitled  to  payment  does  not  apply- 
to  a  claim  for  damages  for  a  breach  of  contract  on  the  part  of  the 
other  party. ^*  Thus  where  the  architect  or  engineer  under  whose 
supervision  the  work  is  to  be  done  requires  the  contractor  to  do 
work  not  within  the  contract,^^  or  requires  him  to  take  up  and  do 
over  work  properly  done,^^  his  claim  for  damages  is  not  to  be 
regarded  as  one  for  extra  work  under  the  contract  and  as  such 
within  the  provision."  The  same  has  been  held  true  as  regards 
the  contractor's  claim  for  damages  for  a  breach  by  the  other  party 
of  his  implied  warranty  as  to  the  character  and  extent  of  the  work 
required  to  be  done.^* 

§  935.  Person  Required  to  Approve  Performance. —  Ordinarily 
the  approval  must  be  by  the  particular  person  or  persons  desig- 
nated in  the  contract,^'  and  by  all  of  the  persons  designated  when 
more  than  one  are  named.*'  Thus  where  a  municipal  construction 
contract  required  the  certifioate  of  inspectors  and  also  of  the  water 
surveyor,  and  the  procurement  of  the  certificate  of  the  inspectors 
was  excused  on  account  of  the  failure  of  the  municipality  to  keep 
inspectors  on  the  work,  this  was  held  not  to  excuse  the  nonpro- 
duction  of  the  water  surveyor's  certificate;*^  and  where  a  con- 

53.  Byron  v.  Low,  (1888)  109  N.  56.  Gearty  v.  New  York,  (1902) 
Y.  291,  14  State  Rep.  823,  16  N.  E.  171  N.  Y.  61,  63  N.  E.  804,  reversing 
45 ;  Gillies  v.  Manhattan  Beadi  Imp.  62  App.  Div.  72,  70  N.  Y.  S.  942. 
Co.,  (Sup.  G.  T.  1893)  73  Hun  507,  57.  Gearty  v.  New  Yorlc,  (1902) 
56  State  Rep.  206,  26  N.  Y.  S.  381;  171  N.  Y.  61,  63  N.  E.  804,  reversing 
Kausen  v.  Leonhardt  Realty  Co.,  62  App.  Div.  72,  70  N.  Y.  S.  942. 
(Sup.  App.  T.  1913)  79  Misc.  621,  58.  Faber  v.  New  York,  (1918)  222 
140  N.  Y.  S.  493.  N.  Y.  255,   118  N.  E.  609,  reversing 

54.  Gearty  v.  New  York,  (1902)  177  App.  Div.  906  mem.,  163  N.  Y.  S. 
171  N.  Y.  61,  63  N.  E.  804,  reversing  1115. 

62  App.   Div.   72,   70  N.   Y.   S.   942;  59.  McEntyre  v.  Tucker,   (Com.  PI. 

Borough    Constr.    Co.   v.   New   York,  G.  T.  1893)  5  Misc.  228,  54  State  Rep. 

(1910)   200  N.  Y.  149,  93  N.  E.  480,  826,  25  N.  Y.  S.  95,  23  Civ.  Pro.  171. 

reversing  on  other  grounds  131  App.  60.   Adams  v.   New  York,    (Super. 

Div.  278,  115  N.  Y.  S.  697;  FaSer  v.  Ct.  1855)    11  Super.  Ct.  296;  Guidet 

New  York,  (1918)  222  N.  Y.  255,  118  v.  New  York,  (Super.  Ct.  G.  T.  1873) 

N.   E.   609,   reversing   177   App.  Div.  36  Super.  Ct.  557,  reargument  denied 

906  mem.,  163  N.  Y.  S.  1115.  37  Super.  Ct.  124. 

55.  Borough  Constr.  Co.  v.  New  61.  Guidet  v.  New  York,  (Super. 
York,  (1910)  200  N.  Y.  149,  93  N.  E.  Ct.  G.  T.  1873)  36  Super.  Ct.  557, 
480,  reversing  131  App.  Div.  278,  115  reargument  denied  37  Super.  Ct.  124. 
N.  Y.  S.  697. 
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tract  with  a  municipality  required  the  work  to  be  approved  by- 
some  person  selected  or  designated  by  a  particular  municipal  officer, 
it  has  been  held  that  this  did  not  authorize  the  appointing  officer 
to  approve  the  work  instead  of  appointing  some  other  person  to 
do  so.<2  If  the  certificate  of  the  architect  is  required,  the  certificate 
of  his  assistant  is  not  necessarily  a  sufficient  compliance  with  the 
requirement,*^  and  it  has  been  held  that  the  architect's  certificate 
of  the  final  completion  of  the  work  is  not  waived  and  that  of  his 
assistant  substituted  because  the  work  was  done  chiefly  under  the 
supervision  of  the  assistant  and  intermediate  instalment  payments 
made  on  his  certificate."  The  parties  may  by  agreement  substitute 
another  as  the  person  to  whose  satisfaction  the  contract  is  to  be 
performed  and  whose  certificate  is  to  evidence  the  performance  of 
the  contract,*^  and  if  the  architect  named  in  the  contract  dies 
and  another  is  substituted  by  the  owner  and  accepted  by  the  con- 
tractor the  certificate  of  that  other  to  the  due  performance  of  the 
contract  is  necessary.*^  Where  in  case  of  a  contract  for  railway 
construction  work,  such  as  a  bridge,  the  contract  requires  the  com- 
pletion of  the  work  to  be  approved  by  the  engineer  in  charge  of  the 
road,  this  means  the  engineer  in  charge  of  the  road  as  a  whole, 
and  not  a  subordinate  under  whose  immediate  supervision  the  work 
is  done."  Under  a  provision  in  a  contract  for  the  employment  of 
an  opera  singer  that  he  shall  forfeit  a  month's  wages  in  case  he 
fails  to  appear  at  any  entertainment  unless  prevented  from  doing 
so  by  sickness,  and  that  a  "  doctor  "  appointed  by  the  employer 
should  decide  whether  a  nonappearance  is  so  caused,  it  was 
held,  at  a  time  when  no  license  was  required  to  enable  a  person  to 
practice  medicine,  that  the  employer  could  appoint  as  his  doctor 
any  one  engaged  in  the  regular  practice  of  medicine,  though  such 

62.  Bowexy  Nat.  Bank  v.  New  showed  that  the  assistant  had  been 
York,  (Sup.  G.  T.  1875)  3  Hun  639,  substituted  for  the  architect  and 
rev-ersed  on  other  grounds  63  N.  Y.  that  therefore  his  certificate  was  suf- 
336.  ficient. 

63.  McEntyre  v.  Tucker,  (Com.  PI.  65.  Hubbard  v.  Qhapman,  (Sup. 
G.  T.  1893)  5  Misc.  228,  54  State  Rep.  1898)  34  App.  Div.  252,  54  N.  Y.  S. 
826,  25  N.  y.  S.  95,  23  Civ.  Pro.  171.  527;  McEntyre  v.  Tucker,   (Com.  PI. 

64.  McEntyre  v.  Tucker,  (Com.  PI.  G.  T.  1895)  10  Misc.  669,  64  State 
G.   T.    1893 )    5   Misc.   228,   54   State  Rep.  298,  31  N.  Y.  S.  672. 

Rep.    826,   25   N.    Y.    S.    95,    23    Civ.  66.  Beecher  v.  Schuback,  ( Com.  PI. 

Pro.  171.    On  a  second  appeal  in  this  G.  T.  1893)  4  Misc.  54,  53  State  Rep. 

case    (10   Misc.   669,    64    State   Rep.  74,  23  N.  Y.  B.  604. 
298,  31  N.  Y.  S.   672),  it  was  held  67.  Reilly  v.  Lee,  (Sup.  G.  T.  1891) 

that     the     evidence     on    the    retrial  41  State  Rep.  559,  16  N.  Y.  S.  313. 
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person  did  not  belong  to  what  was  considered  by  most  people  as  the 
regular  school  of  medicine.'^ 

§  936.  Form  of  Certificate  of  Approval. —  If  the  provision 
merely  requires  that  the  performance  of  the  contract  be  approved 
by  some  third  person,  the  contractor  is  not  required  to  procure 
such  third  person 's  written  approval ;  *^  it  is  otherwise,  however, 
where  a  ' '  certificate  ' '  of  approval  is  required,  as  this  necessarily 
implies  that  the  certificate  is  to  be  in  writing."*  If  the  contract 
requires  a  certificate  in  a  particular  form  this  requirement  as  to 
form  should  be  complied  with.''  Thus  where  the  contract  called 
for  a  certificate  that  "  the  work  was  fully  and  completely  finished 
according  to  the  specifications, ' '  it  was  held,  in  quite  an  early  case, 
that  a  certificate  by  the  architect,  in  which  he  stated  that  the  houses 
were  finished  in  such  a  manner  that  he  would  accept  them  if  he 
were  the  owner  and  that  he  was  satisfied  as  to  the  work  and 
materials,  was  not  a  compliance  with  the  requirement.'^  If  no 
precise  form  of  certificate  is  prescribed,  a  notification  in  any  form 
which  would  fairly  and  reasonably  accomplish  the  purpose  for 
which  it  was  designed  and  which  is  in  effect  and  in  spirit  what  the 
contract  calls  for,  is  held  sufficient."    Thus  where  the  requirement 

68.   Corsi  v.   Maretzek,    (Com.   PI.  ployee    should    fail    to    perform    his 

1855)   4  E.  D.  Smith  1   (homeopathic  contract    fully,    unless    a    physician 

phypician ) .  employed   by   the  employer   "  should 

G9.  Union  Stove  Works  v.  Arnoux,  certify  "  that  sickness  unfits  the  em- 

(Com.  PI.  G.  T.  1894)  7  Misc.  700,  58  ployee  to   do  his  work,   it  was  held 

State  Rep.  367,  28  N.  Y.  S.  23,  affirm-  that  this  did  not  require  a  written 

ing   6   Misc.   64,   56   State  Rep.   604,  certification. 

26  N.  Y.  S.  83.     See  also  Pollock  v.  71.  Dechert  v.   Municipal   Electric 

Pennsylvania  Iron  Works  Co.,   (Com.  Light  Co.,   (Sup.  1899)   39  App.  Div. 

PI.  G.  T.  1895)  13  Misc.  194,  68  State  490,  57  N.  Y.  S.  225;  Smith  v.  Briggs, 

Rep.  215,  34  N.  Y.  S.  129,  affirming  (Sup.  1846)  3  Denio  73. 

12  Misc.  650  mem.,  66  State  Rep.  874,  72.   Smith  v.  Briggs,    (Sup.   1846) 

33   N.  Y.   S.   1133,  and  affirmed   157  3  Denio  73. 

N.  Y.  699  mem.,  51  N.  E.  979.  73.  Stewart  v.  Keteltas,   (1867)   36 

70.  Pay  V.  Muhlker,  (Com.  PI.  G.  T.  N.  Y.  38S,  2  Trans.  App.  288;  Tilden 

1892)  1  Misc.  321,  48  State  Rep.  699,  v.    Buflfalo    Oflice    Bldg.    Co.,     (Sup. 

20  N.  Y.  S.  671.     See  also  Guidet  v.  1898)   27  App.  Div.  510,  50  N.  Y.  S. 

New  York,    (Super.  Ct.  G.  T.   1873)  511;    Granniss,   etc.,   Lumher   Co.  v. 

36  Super.  Ot.  557,  reargument  denied  Deeves,    (Sup.   G.   T.    1893)    72  Hun 

37  Super.  Ct.  124;  Schenke  v.  Rowell,  171,  55  State  Rep.  674,  25  N.  Y.  S. 
(Com.  PI.  Sp.  T.  1877)  7  Daly  286,  375 ;  Snaibh  v.  Smith,  (Com.  PI.  G.T. 
3  Abb.  N.  Cas.  42.  In  Lyons  v.  1894)  7  Misc.  37;  57  State  Rep.  86, 
Story,  (Com.  PI.  1854)  3  E.  D.  Smith  27  N.  Y.  S.  379;  Anderson  v.  Meislahn, 
113,  however,  where  a  contract  of  em-  (Com.  PI.  1883)  12  Daly  149,  151; 
ployment  provided  for  a  forfeiture  in  Dazian  v.  Haines,  (Super.  Ct.  1886) 
respect  to  all  wages  whenever  the  em-  53   Super.  Ct.   116.     See  also  Leeson 
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is  merely  that  the  completion  of  the  work  shall  be  certified  to  by 
the  architect,  a  certificate  in  general  form,  which  states  that  the 
work  is  completed,  is  sufficient.'*  And  where  the  last  instalment 
is,  under  the  terms  of  the  contract,  to  be  paid  when  the  work  is 
"  completely  finished  and  certified  to  that  effect  "  by  the  architect,, 
a  certificate  that  the  last  instalment  is  due  as  per  contract  has  been 
held  sufficient  as  in  effect  that  the  work  is  completely  finished.'^ 
And  the  same  view  has  been  held  as  regards  a  certificate  recom- 
mending that,  "  under  the  terms  of  the  contract,"  the  final  pay- 
ment be  made.''  Also  where  eighty  per  cent  of  the  compensation 
was  to  be  paid  as  each  $10,000  worth  of  work  was  done,  a  certifi- 
cate that  the  contractor  was  entitled  to  the  payment  of  the  first 
instalment  of  $8000  has  been  held  sufficient  as  impliedly  alleging 
that  the  requisite  amount  of  work  had  been  done  to  entitle  the 
contractor  to  the  payment."  Letters  from  the  architect  to  the 
contractor  referring  to  particular  defects,  which  are  remedied, 
cannot  be  considered  the  equivalent  of  a  final  certificate  of  approval, 
as  such  letters  in  no  sense  indicate  that  a  final  and  thorough 
examination  of  the  work  has  been  made  and  found  satisfactory." 
The  party  for  whom  the  work  is  done  may,  by  a  failure  to  object 
to  the  form  of  the  certificate  presented  to  him,  waive  formal  defects 
therein."  And  where  the  owner  repeatedly  makes  payments  on 
certificates  of  a  peculiar  form  and  fails  to  object  to  a  similar  one, 
on  a  subsequent  occasion,  as  ground  for  denying  payment,  he 
waives  the  objection.*"     "Where  the  original  contract  is  modified 

V.  New  York,    (Sup.   1901)    65  App.  grounds  135  App.  Div.  480,  120  N.  Y. 

Dlv.  105,  72  N.  Y.  S.  538.  S.  496. 

74.  Stewart  v.  Ketelta-s,  (1867)  36  78.  Strausa  v.  Hanover  Realty  etc., 
N.  Y.  388,  2  Trans.  App.  288,  affirm-  Co.,  (Sup.  1900)  133  App.  Div.  743, 
ing  22  Super.  Ct.  261.  118  N.  Y.  S.  193. 

75.  Wyckoff  v.  Meyers,  (1870)  44  79.  Tilden  v.  Buffalo  Office  Bldg. 
N.  Y.  143.  See  also  Duell  V.  MoGraw,  Co.,  (Sup.  1898)  27  App.  Div.  510, 
(Sup.  G.  T.  1895)  86  Hun  331,  67  50  N.  Y.  S.  511;  Bloodgood  v.  In- 
State  Rep.  163,  33  N.  Y.  S.  528;  goldsby,  (Com.  PI.  1857)  1  Hilt.  388. 
Snaith  v.  Smith,  (Com.  PI.  G.  T.  Se«  also  Riekert-Finlay  Realty  Co.  v. 
1894)  7  Misc.  37,  57  State  Rep.  86,  Illinois  Surety  Co.,  (Sup.  1913)  157 
27  N.  Y.  S.  379;  Adams  v.  New  York,  App.  Div.  930,  142  N.  N.  S.  1141; 
(Super.  Ct.  1855)   11  Super.  Ct.  295.  Dazian  v.  Haines,    (Super.  Ct.  1886) 

76.  Tilden    v.    Buffalo   Office    Bldg.  53  Super.  Ct.  116. 

Co.,    (Sup.   1898)    27   App.   Div.  510,  80.  Bloodgood  v.  Ingoldeby,    (Com. 

50  N.  Y.  S.  511.  PI.    1857)     1    Hilt.    388;    Barton    v. 

77.  St.  John's  College  v.  iEtna  In-  Hermann,  (Com.  PI.  G.  T.  1872)  11 
demnity  Co.,    (1911)    201  N.  Y.  335,  Abb.  Pr.  N.  8.  378,  382 

94   N.    E.    994,   modifying   on   other 
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by  changes  in  the  original  plans,  etc.,  this  obviates  a  requirement 
in  the  contract  that  the  certificate  shall  state  in  terms  that  the  work 
has  been  fully  completed  according  to  the  contract  and  specifica- 
tions, as  the  architect  or  engineer  cannot  so  certify  after  the 
changes  in  the  original  plan.^^ 

§  937.  Conclusiveness  of  Approval  or  Disapproval  Generally. — 
Where  work  is  to  be  done  or  materials  furnished  to  the  satisfaction 
of  a  third  person  his  approval  or  disapproval  is  not  only  prima 
facie  evidence  of  the  performance  or  nonperformance  of  the  con- 
tract,*^ but  is  ordinarily  regarded  as  conclusive  unless  fraud  or 
mistake  can  be  shown.*^     "  Both  parties,"  says  Earl,  C,  in  this 


81.  Smith  V.  Gugerty,  (Sup.  G.  T. 
1848)  4  Barb.  614,  623.  See  also 
Devlin  v.  Second  Ave.  R.  Co.,  (Sup. 
G.  T.  1865)   44  Banb.  81. 

82.  De  Remer  v.  Brown,  (Sup. 
1899)  36  App.  Div.  634,  55  N.  Y.  S. 
367;  Adams  v.  New  Yorlc,  (Super.  Ct. 
1855)    11   Super.   Ct.   295. 

83.  Wyckoff  v.  Meyers,  (1870)  44 
N.  Y.  143;  Brady  v.  New  York, 
(1892)  132  N.  Y.  415,  44  State  Rep. 
613,  30  N.  E.  757,  aflBrming  58  Super. 
Ct.  184,  32  State  Rep.  99,  9  N.  Y. 
S.  893;  Hart  v.  New  York,  (1911) 
201  N.  Y.  45,  57,  94  N.  E.  219;  Quinu 
v.  New  York,  (Sup.  1897)  16  App. 
Div.  408,  45  N.  Y.  S.  7;  New  York 
Bldg.,  etc.,  Co.  V.  Spring^eld  Eleva- 
tor, etc.,  Co.,  (Sup.  1900)  56  App. 
Div.  294,  67  N.  Y.  S.  887;  People  v. 
Coler,  (Sup.  1900)  56  App.  Div.  459, 
68  N.  Y.  S.  767,  affirmed  166  N.  Y. 
144,  59  N.  E.  776;  Jones  v.  New 
York,  (Sup.  1901)  60  App.  Div.  161, 
70  N.  Y.  S.  46,  affirming  32  Misc.  211, 
65  N.  Y.  S.  747,  and  affirmed  on 
opinion  below  174  N.  Y.  517,  66  N. 
E.  1113;  Leeson  v.  New  York,   (Sup. 

1901)  65  App.  Div.  105,  72  N.  Y. 
S.  538;   Snyder  v.  New  York,    (Sup. 

1902)  74  App.  Div.  421,  77  N.  Y.  S. 
637;     Sebultze    v.    Goodstein,     (Sup. 

1903)  82  App.  Div.  316,  81  N.  Y.  S. 
946,  reversed  on  other  grounds  180 
N.  Y.  248,  73  N.  E.  21 ;  Brockway  v. 
Utica,  (Sup.  1911)  146  App.  Div. 
170,  130  N.  Y.  S.  1013;  Mechanics' 
Bank  v.  New  York,   (Sup.  1912)   151 


App.  Div.  87,  135  N.  Y.  S.  978;  Sin- 
clair V.  Tallmadge,  (Sup.  G.  T.  1861) 
35  Barb.  602;  Duell  v.  MoCraw, 
(Sup.  G.  T.  1895)  86  Hun  331,  67 
State  Rep.  163,  33  N.  Y.  S.  528; 
Reynolds  v.  Manhattan  Athletic  Club, 
(Com.  PI.  G.  T.  1893)  2  Misc.  581, 
51  State  Rep.  431,  21  N.  Y.  S.  982; 
Snaith    v.    Smith,     (Com.    PI.    G.    T. 

1894)  7  Misc.  37,  57  State  Rep.  86, 
27  N.  Y.  S.  379,  affirming  5  Misc. 
593,  56  State  Rep.  524,  25  N.  Y.  S. 
513;  Gay  v.  Haskins,  (Super.  Ct.  Eq. 
T.  1894)  8  Misc.  626,  61  State  Rep. 
837,  30  N.  Y.  S.  191,  reversed  on 
other  grounds  11  Misc.  134,  65  State 
Rep.  53,  31  N.  Y.  S.  1022;  Zimmer- 
man V.  German  Evangelical  Lutheran 
Immanuel's  Church,  (Super.  Ct.  G.  T. 

1895)  11  Misc.  49,  63  State  Rep. 
469,  31  N.  Y.  S.  845;  Lantry  v.  New 
York,  (Sup.  Tr.  T.  1897)  19  Misc. 
558,  44  N.  Y.  S.  874;  Heidlinger  v. 
Onward  Constr.  Co.,  (Sup.  Tr.  T. 
1904)  44  Misc.  555,  90  N.  Y.  S.  115, 
affirmed  on  opinion  below  107  App. 
Div.  398,  95  N.  Y.  S.  1148,  which  is 
affirmed  188  N.  Y.  572  mem.,  80  N.  E. 
1114;  Di  Menna  Constr.  Co.  v.  An- 
chor Post  Iron  Works,  (Sup.  App. 
T.  1915)  90  Misc.  621,  153  N.  Y.  S. 
836;  Kuhs  v.  Flower  City  Tissue 
Mills  Co.,  (Sup.  Sp.  T.  1918)  104 
Misc.  243,  171  N.  Y.  S.  688;  Weeks 
V.  Little,  (Super.  Ct.  G.  T.  1880)  47 
Super.  Ct.  1;  Brady  v.  New  York, 
(Super.  Ct.  1890)  58  Super.  Ct.  184, 
32  State   Rep.,   99,  9  N.  Y.  S.  893, 
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connection,  "  agreed  to  abide  by  the  determination  of  the  archi- 
tects. The  plaintiffs  were  bound,  as  a  condition  precedent  to  final 
payment  by  the  defendant,  to  procure  the  certificate  (if  it  was 
not  impracticable  to  get  it  without  their  fault) ;  and  whenever 
they  did  get  it,  the  defendant  was  bound  to  pay,  unless  he  could 
show  that  the  certificate  was  obtained  by  fraud  or  mistake.  There 
was  no  attempt  to  show  that  the  certificate  was  not  given  in  good 
faith ;  and  it  concludes  the  rights  of  both  parties. "  '*  On  the  other 
hand,  where  the  contract  required  that  the  materials  and  workman- 
ship should  be  of  a  certain  character  "  subject  to  the  approval  or 
rejection  "  of  the  architect,  "  and  all  to  be  in  strict  accordance 
with  the  plans  and  specifications,"  it  has  been  held  that  the 
acceptance  of  the  work  by  the  architect  did  not  relieve  the  eon- 
tractor  of  the  duty  to  perform  the  work  according  to  the  plans, 
etc.  In  this  connection  Church,  C.  J.,  says :  ' '  The  provisions 
are  distinct  and  independent.  The  contract  was  to  be  performed 
in  a  certain  manner,  particularly  specified  in  writing;  and,  in 
addition,  it  was  to  be  subject  to  the  acceptance  or  rejection  of  the 
architect ;  but  his  acceptance  of  a  different  class  of  work  or  inferior 
materials  from  that  contracted  for  would  not  bind  the  defendant 
to  pay  for  them.  She  was  obliged  to  pay  only  where  '  the  work 
was  done  completely  and  accepted.'  The  provision  for  acceptance 
was  an  additional  safeguard  against  defects  not  discernible  by  an 
unskilled  person.  .  .  .  The  acceptance  by  the  architect  would  be 
important  in  establishing  that  the  work  and  materials  were  in  com- 
pliance with  the  contract,  but  would  not  be  sufficient  to  sustain  a 
recovery  if  it  appeared  that  the  contract  had  not  been  substantially 
performed.'"^     Fraud   or  mistake  vitiates  the  approval  of  the 

affirmed  132  N.  Y.  415,  44  State  Rep.  ford    Realty   Co.,     (Sup.    1909)     133 

613,   30   N.   E.   757;    Jackson   Archi-  App.    Div.    656,    118    N.   Y.    S.    216; 

tectural      Iron      Works      v.      Rouss,  Tucker   v.   Williams,    (Com.   PI.   Sp. 

(Super.  Ct.  1891)   59  Super.  Ct.  512,  T.  1859)   2  Hilt.  562. 

39  State  Rep.  359,  15  N.  Y.  S.  137,  84.  Wyckoff  v.  Meyers,    (1870)    44 

affirmed  133  N.  Y.  538  mem.,  30  N.  N.  Y.   143,  145. 

E.  1148;  Grube  v.  Schultheiss,  (Com.  85.  Glacius  v.  Black,   (187'2)   50  N. 

PI.  1871)   4  Daly  207,  affirmed  57  N.  Y.    145,    distinguishing    Wyckoflf    v. 

Y.  669;  Anderson  V.  Meislahn,  (Com.  Meyers,    (1870)    44   N.   Y.    143.     See 

PI.   1883)    12  Daly  149;   Gustaveson  also  Bigler  v.  New  York,  (Sup.  G.  T. 

V.  MoGay,    (Com.  PI.   1884)    12  Daly  1876)   9  Hun  253. 

423;  Voorhis  v.  New  York,   (Sup.  G.  In   Lewis   v.   Yagel,    (Sup.    G.   T. 

T.  1873)   46  How  Pr.  116;  Munson  v.  1894)  77  Hun  337,  347,  60  State  Rep. 

Case,    (Sup.    G.    T.    1876)     3   Wkly.  23,  28  N.  Y.  8.  833,  Martin,  J.  says: 

Dig.  205.     See  also  Mahoney  v.  Ox-  "Where   by   a   contract   it   is   stipu- 
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architect  or  engineer  in  those  cases  in  which  it  is  otherwise  con- 
clusive,** but  the  burden  of  proving  the  fraud  or  mistake  is  on  the 
party  attacking  the  certificate.*'  A  provision  of  this  character  is 
not  to  be  extended  beyond  its  reasonable  meaning  and  scope,**  and 
where  the  provision  merely  made  the  architect's  certificate  a  con- 
dition precedent  without  any  provision  that  it  should  be  final  and 
conclusive  between  the  parties,  the  right  of  the  party  for  whom 
the  work  was  done,  to  show  that  in  fact  the  contract  was  not  fully 
performed  and  to  recoup  the  damages  resulting  from  such  failure, 
has  been  upheld,  though  there  was  no  claim  of  fraud.*'  The  mere 
fact  that  the  architect  may  not,  at  the  time  he  gave  the  certificate, 
have  thought  that  it  was  final  and  conclusive,  does  not  afEect  its 
binding  character.'"  If  the  certificate  is  given  by  the  architect, 
without  a  personal  examination  of  the  work,  on  the  mere  state- 
ment to  him  by  the  contractor  that  the  work  has  been  completed, 
the  architect  may,  it  seems,  thereafter,  if  the  work  was  not  in  fact 
properly  completed,  revoke  or  recall  the  certificate  and  thereby 
render  it  ineffective.'^  Where  a  contract  for  the  installation  of  a 
refrigerating  or  heating  plant  or  the  like  contains  an  express 


lated  that  the  materials  shall  be  of 
the  best  or  of  a  specified  quality,  and 
the  work  performed  in  the  best  man- 
ner, snxbjeet  to  the  acceptance  or  re- 
jection of  an  architect,  all  to  be  done 
in  strict  accordance  with  the  plans 
and  specifications,  and  to  be  paid  for 
when  completely  done  and  accepted, 
the  acceptance  by  the  architect  of  a, 
different  class  of  work  or  of  an  in- 
ferior material  will  not  bind  the 
owner  and  does  not  relieve  the  con- 
tractor from  the  agreement  to  per- 
form according  to  the  plans  and 
specifications,  the  provisions  for  the 
acceptance  being  but  an  additional 
safeguard  against  defects  not  dis- 
cernible by  an  unskilful  person." 

86.  Glacius  v.  Black,  (1872)  50  N. 
Y.  145,  153;  Schultze  v.  Goodstein, 
(1905)  180  N.  Y.  248,  73  N.  E.  21, 
reversing  on  the  facts  82  App.  Div. 
316,  81  N.  Y.  S.  946.  See  also  Mo- 
hawk Overall  Co.  v.  Brown,  (Sup. 
1914)  163  App.  Div.  157,  148  N.  Y. 
S.  36« ;  Loeffler  v.  Froelich,  ( Sup.  G. 
T.  1885)    35  Hun  368;   Meulenbergh 


V.  Coe,  (Sup.  Sp.  T.  1916)  160  N.  Y. 
S.  581;  Water  Com'rs  v.  Burr, 
(Super.  Ct.  G.  T.  1869)  32  Super.  Ct. 
25. 

87.  Weeks  v.  Little,  (Super.  Ct. 
1880 )  47  Super.  Ct.  1 ;  Brady  v.  New 
York,  (Super.  Ct.  1890)  58  Super. 
Ct.  184,  32  State  Rep.  99,  9  N.  Y.  S. 
893,  aflSrmed  132  N.  Y.  415,  44  State 
Rep.  613,  30  N.  E.  757. 

88.  Brady  v.  New  York,  (1892) 
13'2  N.  Y.  415,  44  State  Rep.  613,  30 
N.  E.  757,  affirming  58  Super.  Ct.  184, 
32  State  Rep.  99,  9  N.  Y.  S.  893; 
Quinn  v.  New  York,  (Sup.  1897)  16 
App.  Div.  408,  45  N.  Y.  S.  7  (con- 
struction of  phrase  "  amount  and 
character  "  of  work  done,  etc. ) . 

89.  Gallagher  v.  Minturn,  (Sup. 
1898)  27  App.  Div.  274,  50  N.  Y.  S. 
491. 

90.  Weeks  v.  Little,  (Super.  Ct.  G. 
T.  1880)    47  Super  Ct.  1. 

91.  Kausen  v.  Leonhardt  Realty 
Co,,  (Sup.  App.  T.  1913)  79  Misc. 
621,  140  N.  Y.  S.  493. 


§  937  J 


PERFORMANCE  AND  BREACH  GENERALLY 


1439 


warranty  as  to  the  effectiveness  of  the  plant  when  completed,  such 
warranty  survives  the  acceptance  of  the  plant  when  finished, 
and  consequently  the  engineer's  or  architect's  certificate  to  the 
effect  that  the  work  has  been  completed  is  conclusive  only  as  to 
the  completion  of  the  work  and  does  not  affect  the  right  of  action 
for  the  breach  of  the  warranty .'^  j^  some  instances  a  provision 
has  been  inserted  in  construction  contracts  expressly  authorizing 
the  party  for  whom  the  work  was  done  to  go  behind  the  certificate 
of  the  architect  or  engineer.'^  And  it  has  been  held  that  when  a 
building  contract  provides  that  the  architect's  certificate  that  the 
work  has  been  done  according  to  plans  and  specifications  shall  in 
no  way  lessen  the  total  and  final  responsibility  of  the  contractor 
nor  exempt  him  from  liability  to  replace  work,  etc.,  the  production 
of  such  certificate  is  not  conclusive  proof  that  the  builder  is  enti- 
tled to  be  paid,  especially  when  the  case  has  not  been  tried  on  such 
theory,  and  the  defendant,  without  objection,  has  introduced  evi- 
dence that  the  contract  was  not  substantially  performed  and  the 
jury  has  found  for  the  defendant.'^ 

A  provision  is  frequently  inserted  in  building  contracts  or  the 
like,  authorizing  the  party  for  whom  the  work  is  being  done,  on 
the  certificate  of  the  architect  or  engineer  superintending  the  work 
to  the  effect  that  it  is  being  improperly  performed  or  unreason- 
ably delayed,  to  stop  work  by  the  contractor  or  to  take  it  out  of 
his  hands  and  complete  it  on  his  account  and  at  his  expense.'^ 
In  such  cases  the  decision  of  the  person  so  designated  is  ordinarily 
conclusive  on  the  contractor ;  '^  still  to  give  his  decision  such 
effect  it  must  have  been  rendered  in  good  faith,"  and  if  it  is 
formed  capriciously  or  arbitrarily  without  regard  to  the  existing 


92.  Condict  v.  Onward  Constr.  Co., 
(1913)  210  N.  Y.  88,  103  N.  E.  8 
reversing  148  App.  Div.  890  mem. 
131  N.  Y.  S.  1109;  Gay  v.  Haskins 
(Super.  Ct,  G.  T.  1895)  11  Misc.  134 
65  State  Rep.  53,  31  N.  Y.  S.  1022 
reversing  8  Misc.  626,  61  State  Rep 
837,  30  N.  Y.  S.  191. 

93.  Olsen  v.  Sctwarzwaelder,  ( Sup 
1905)  109  App.  Div.  282,  95  N.  Y.  8 
651. 

94.  Olsen  v.  Schwarzwaelder,  ( Sup 
1905)  109  App.  Div.  282,  95  N.  Y, 
B.  651. 


95.  See  supra,  section  904. 

96.  Mahoney  v.  Oxford  Realty  Co., 
(Sup.  1909)  133  App.  Div.  656,  118 
N.  Y.  S.  216;  Wakefield  Constr.  Co. 
v.  New  York,  (Sup.  1913)  157  App. 
Div.  535,  142  N.  Y.  S.  743,  affirmed 
213  N.  Y.  633  mem.,  107  N.  E.  1087; 
Midtown  Contracting  Co.  v.  Gold- 
sticker,  (Sup.  1914)  165  App.  Div. 
264,  150  N.  Y.  S.  809. 

97.  Wakefield  Constr.  Co.  v.  New 
York,  (Sup.  1913)  157  App.  Div.  535, 
142  N.  Y.  «.  743,  affirmed  213  N.  Y. 
633  mem.,  107  N.  E.  1087, 
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facts  it  cannot  be  considered  as  made  in  good  faith.''  And  where 
the  engineer  acted  on  fake  reports  of  his  assistants  without  any 
investigation  himself,  it  has  been  held  that  no  matter  how 
implicitly  he  believed  in  the  truth  of  the  reports,  his  decision 
would  not  be  conclusive  because  it  would  not  represent  his  honest 
judgment  on  the  existing  facts.'' 

§  938.  Intermediate  Certificate  of  Performance. —  Where 

the  contract  requires  the  architect's  certificates  of  performance  as 
regards  intermediate  stages  of  the  work  as  a  condition  precedent 
to  the  payment  of  instalments  due  when  certain  stages  of  the 
work  are  reached,  and  a  final  certificate  of  full  performance  to 
entitle  the  contractor  to  the  final  instalment,  intermediate  certifi- 
cates of  performance  are  not  conclusive  so  as  to  excuse  the  con- 
tractor from  remedying  defects  and  omissions  existing  at  the  time 
they  are  given  and  entitled  him  to  a  final  certificate  of  complete 
performance.^  This  is  also  true  as  regards  intermediate  estimates 
by  engineers,  etc.,  on  which  instalments  of  the  compensation  are 
paid.^ 

§  939.  Excuse  for  Nonproduction  of  Certificate. —  The  law 
implies  that  the  architect,  etc.,  whose  approval  or  certificate  that 
the  work  has  been  completed  is  required  as  a  condition  precedent 
to  the  contractor's  right  to  payment,  shall  act  in  good  faith,  and 
not  unreasonably  or  arbitrarily,'  and  if  there  has,  in  fact,  been  a 
due  performance  of  the  contract  and  the  certificate  is  unreason- 
ably or  arbitrarily  refused,  the  production  of  the  certificate  is 
excused,  and  the  contractor  may  recover  on  proof  of  performance 
by  other  evidence.*    As  said  by  Brady,  J. :    "  Performance  of  the 

98.  Wakefield   Constr.  Co.  v.  New  2.  See  supra,  section  844. 

York,  (Sup.  1913)  157  App.  Div.  535,  3.  Pollock    v.    Pennsylvania    Iron 

142  N.  Y.  S.  743,  affirmed  213  N.  Y.  Works   Co.,    (Com.   PI.   G.   T.    1895) 

633  mem.,  107  N.  E.  1087   (upholding  13  Misc.  194,  197,  68  State  Rep.  215, 

finding  by  jury  that  decision  was  not  34  N.  Y.  S.  129. 

in    good    faith;    that    is,    an   honest  4.  Thomas  v.  Fleury,   (1862)  26  N. 

judgment     based     on     the     existing  Y.    26;    Bowery   Nat.   Bank   v.   New 

facts).     See  also  Wilson  v.  Curran,  York,    (1875)    63  N.  Y.   336;   Nolan 

(Sup.  1920)    190  App.  Div.  681,  180  v.  Whitney,  (1882)   88  N.  Y.  648,  ai- 

N.  Y.  S.  337.  firming  12  Wkly.  Dig.  421 ;  Flaherty 

99.  Wakefield  Constr.  Co.  v.  New  v.  Miner,  (1890)  123  N.  Y.  382,  33 
York,  (Sup.  1913)  157  App.  Div.  535,  State  Rep.  681,  25  N.  E.  418,  affirm- 
142  N.  Y.  S.  743,  affirmed  213  N.  Y.  ing  15  Daly  173,  23  State  Rep.  91,  4 
633  mem.,  107  N.  E.   1087.  N.   Y.   S.    618;    Thomas   v.   Stewart, 

1.  Barton  v.  Hermann,  (Com.  PI.  (1892)  132  N.  Y.  580,  43  State  Rep. 
G.  T.  1872)  11  Abb,  Pr.  N.  S.  378,  881,  30  N.E.  577,  4  Silv.  App.  139; 
381,  Wright  V.  Reusens,  (1892)  133  N.  y. 
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contract  when  the  order  is  refused  will  excuse  its  nonprod  action, 
because  that  proof  will  demonstrate  the  unreasonable  conduct  of 
the  person  in  refusing  to  give  it ;  but  it  will  not  obviate  the  neces- 
sity of  applying  for  it."^  The  failure  to  produce  the  certificate 
of  approval  of  the  architect  or  engineer  would  also  be  excused 
by  the  failure  of  the  party  for  whom  the  work  is  being  done  to 
employ  one  to  supervise  the  work.'  Where  an  arbitrary  and  un- 
reasonable refusal  to  give  the  certificate  is  relied  on  as  an  excuse 
for  its  nonproduction,  it  is  incumbent  upon  the  contractor  to  show 
affirmatively  not  only  a  refusal  of  his  demand  for  the  certificate 


298,  45  State  Rep.  183,  31  N.  E.  215, 
affirming  39  State  Rep.  804,  15  N.  Y. 
S.  590;  Schillinger  Fire  Proof  Ce- 
ment, etc.,  Co.  V.  Arnott,  (1897)  152 
N.  Y.  584,  46  N.  E.  956,  affirming  86 
Hun  182,  67  State  Rep.  8«,  33  N.  Y. 
S.  343;  MeKnight  Flintic  Stone  Co. 
V.  New  York,  (1899)  160  N.  Y.  72,  54 
N.  E.  661;  Murdoek  v.  Jones,  (Sup. 
1896)  3  App.  Div.  221,  73  State  Rep. 
617,  38  N.  Y.  6.  461;  Van  Aiken  v. 
New  York,  (Sup.  1897)  18  App.  Div. 
89,  45  N.  Y.  S.  467 ;  Perry  v.  Leven- 
son,  (Sup.  1903)  82  App.  Div.  94,  99, 
81  N.  Y.  S.  586,  affirmed  178  N.  Y. 
559  mem.,  70  N.  E.  1104;  Ross  v. 
New  York,  (Sup.  1903)  85  App.  Div. 
611,  82  N.  Y.  S.  920;  Johnson  v. 
Albany,  (Sup.  1903)  86  App.  Div. 
567,  83  N.  Y.  S.  1002;  Cameron-HaWn 
Realty  Co.  v.  Albany,  (Sup.  1909) 
134  App.  Div.  722,  119  N.  Y.  S.  128; 
Bradley  v.  McDonald,  (Sup.  1913) 
157  App.  Div.  572,  580,  142  N.  Y.  8. 
702,  modified  on  other  grounds  21 8  N. 
Y.  351,  113  N.  E.  340;  Wilson  v. 
Curran,  (Sup.  1920)  190  App.  Div. 
581,  180  N.  Y.  S.  337;  Bancker  v. 
New  York,  (Sup.  G.  T.  1876)  8  Hun 
409;  Van  Keuren  v.  Miller,  (Sup.  G. 
T.  1893)  71  Hun  68,  54  State  Rep. 
229,  24  N.  Y.  S.  580,  affirmed  144  N. 
Y.  63«,  mem.,  39  N.  E.  495;  Union 
Stove  Works  v.  Arnoux,  (City  Ct. 
G.  T.  1893)  6  Misc.  64,  26  N.  Y.  S. 
83,  56  State  Rep.  604,  affirmed  7 
Misc.  700,  58  State,  Rep.  367,  28  N. 
Y.  S.  23;  Holl  v.  Long,   (Sup.  Sp.  T. 


1901)  34  Misc.  1,  68  N.  Y.  S.  522; 
Happel    V.    Marasco,     (Sup.    Sp.    T. 

1902)  37  Misc.  314,  75  N.  Y.  S.  461; 
Vacuum  Cleaner  Co.  v.  Broadway- 
Cortlandt  Co.,  (Sup.  App.  T.  1912) 
78  Misc.  174,  137  N.  Y.  S.  889; 
Kuhs  V.  Flower  City  Tissue  Mills  Co., 
(Sup.  Sp.  T.  1918)  104  Misc.  243, 
171  N.  Y.  S.  688;  Meulenbergh  v. 
Coe,  (Sup.  Sp.  T.  1916)  160  N.  Y.  S. 
581;  Beinhauer  v.  Gleason,  (Sup.  G. 
T.  1888)  15  Hall  Rep.  227,  affirmed 
on  opinion  below  119  N.  Y.  658,  23 
N.  E.  1150;  Gibbons  v.  Russell,  (City 
Ct.  G.  T.  1891)  37  State  Rep.  402, 
13  N.  Y.  S.  879;  Higliton  v.  Dessau, 
(Com.  PI.  G.  T.  1892)  46  State  Rep. 
922,  19  N.  Y.  S.  39'5;  affirmed  on 
opinion  below  139  N.  Y.  607,  54  State 
Rep.  929,  35  N.  E.  203;  Doyle  v. 
Halpin,  (Super.  G.  T.  1871)  33 
Super.  Ct.  352;  Schenke  v.  Rowell, 
(Com.  PI.  G.  T.  1877)  7  Daly  286, 
3  AWb.  N.  Cas.  42;  Anderson  v.  Meis- 
lahn,  (Com.  PI.  1883)  12  Daly  149; 
Voorhis  v.  New  York,  (Sup.  G.  T. 
1873)  46  How.  Pr.  116;  Barton  v. 
Hermann,  (Com.  PI.  G.  T.  1872)  11 
Abb.  Pr.  N.  S.  378,  382.  See  also 
Smith  V.  Brady,  (1858)  17  N.  Y.  173, 
176;  MeParlin  v.  Boynton,  (Sup.  G. 
T.  1876)  8  Hun  449,  affirmed  71  N.  Y. 
604   mem. 

5.  Smith  V.  Wright,  (Sup.  G.  T. 
1875)  4  Hun  652,  6  Tliomp.  &  C. 
694,  696. 

6.  Guidet  v.  New  York,  (Super.  Ct. 
G.  T,  1873)  36  Super.  Ct.  557. 
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but  also  that  such  refusal  was  unreasonable.'  And  where  the 
evidence  is  conflicting  it  is  ordinarily  a  question  for  the  jury 
whether  the  withholding  of  the  certificate  was  unreasonable.^  If 
the  architect  is  justified  in  withholding  his  certificate  on  the  ground 
of  nonperformance  it  is  immaterial  that  he  also  refused  it  on  an 
additional  ground  not  authorized  by  the  contract.'  The  refusal 
to  give  the  certificate  of  approval  is  to  be  regarded  as  unreason- 
able if,  in  the  contemplation  of  the  contract,  it  ought  to  have  been 
given  ;^<'  and  if  there  has  been  a  substantial  performance  authoriz- 
ing a  recovery  by  the  contractor  subject  to  allowances  for  the  short- 
comings," the  refusal  to  certify  to  such  effect  is  regarded  as  un- 
reasonable and  the  production  of  the  required  certificate  is  ex- 
cused.^^  So  where  the  failure  to  procure  the  certificate  is  due  to 
the  wrongful  act  or  omission  of  the  party  for  whom  the  work  is 
done  its  nonproduction  is  excused,^^  and  this  has  also  been  held 
true  where  the  refusal  to  give  the  certificate  was  based  on  an 
injunction  obtained  by  a  third  person,"  and  on  the  want  of  per- 


7.  Fox  V.  Clark,  (Sup.  1899)  44 
App.  Div.  626,  60  N.  Y.  S.  237;  Nes- 
bit  V.  Braker,  (Sup.  1905)  104  App. 
Div.  393,  93  N.  Y.  S.  856;  Smith  v. 
Wright,  (Sup.  G.  T.  1875)  4  Hun 
652,  6  Thomp.  &  C.  694;  Traitel  v. 
Oussani,  (Sup.  App.  T.  1906)  51 
Misc.  667,  101  N.  Y.  S.  105;  Barth 
V.  Gatto,  (Sup.  App.  T.  1917)  165 
N.  Y.  S.  213.  See  also  Devlin  v. 
New  York,  (Sup.  1908)  124  App.  Div. 
184,  108  N.  Y.  S.  739;  Greenburg  v. 
Mendelson,  (Sup.  App.  T,  1906)  49 
Misc.  485,  97  N.  Y.  S.  965. 

8.  Devlin  v.  New  York,  (Sup. 
1908)  124  App.  Div.  184,  108  N.  Y. 
S.  739;  Byron  v.  Bell,  (Com.  PI.  G. 
T.  1891)  39  State  Rep.  57,  14  N.  Y. 
S.  886. 

9'.  Borup  V.  Von  Kokeritz,  (Sup. 
1914)  162  App.  Div.  394,  147  N.  Y. 
S.  832. 

10.  Bowery  Nat.  Bank  v.  New 
York,  (1875)  63  N.  Y.  336,  339; 
Meads  v.  New  York,  (Sup.  1920) 
191  App.  Div.  365,  181  N.  Y.  S.  704. 

11.  As  to  substantial  performance 
generally,  see  supra,  sectibn  914  et 
seq. 

IZ.  Nolan   v.   Whitney,    (1882)    88 


N.  Y.  648,  affirming  12  Wkly.  Dig. 
421;  Crouch  V.  Gutmann,  (1892)  134 
N.  Y.  45,  45  State  Rep.  470,  ,31  N. 
E.  271,  affirming  32  State  Rep.  254, 
10  N.  Y.  S.  275;  HoII  v.  Long,  (Sup. 
Sp.  T.  1901 )  34  Misc.  1,  68  N.  Y.  S. 
522;  Happel  v.  Marasoo,  (Sup.  Sp. 
T.  1902)  37  Misc.  314,  75  N.  Y.  S. 
461;  Meulenbergh  v.  Coe,  (Sup.  Sp. 
T.  1916)  160  N.  Y.  S.  581;  Gibbons 
V.  Russell,  (City  Ct.  G.  T.  1891)  37 
State  Rep.  402,  13  N.  Y.  S.  879; 
Demarest  v.  Haide,  (Super  Ct.  1885) 
52  Super  Ct.  398;  Anderson  v.  Meis- 
lahn,  (Com.  PI.  1883)  12  Daly  149. 
But  see  Schenke  v.  Rowell,  (Com.  PI. 
G.  T.  1877)  3  Abb.  N.  Cas.  42. 

13.  Smith  V.  Alker,  (1886)  102  N. 
Y.  87,  5  N.  E.  791;  New  York,  etc., 
Automatic  Sprinkler  Co.  v.  Andrews, 
(1902)  173  N.  Y.  25.,  65  N.  B.  776, 
affirming  62  App.  Div.  8,  70  N.  Y.  S. 
798;  Pneumatic  Signal  Co.  v.  Texas, 
etc.,  R.  Co.,  (1910)  200  N.  Y.  125, 
93  N.  E.  471,  reversing  133  App.  Div. 
781,  118  N.  Y.  S.  66;  Wilson  v.  Cur- 
ran,  (Sup.  1920)  190  App.  Div.  581, 
180  N.  Y.  S.  337. 

14.  Bowery  Nat.  Bank  v.  New 
York,   (1875)  63  N.  Y.  336,  reversing 
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sonal  knowledge  of  the  matter.i^  Where  a  subcontract  calls  for  the 
architect's  certificate  of  the  completion  of  the  subcontract,  and 
the  architect  gives  to  the  head  contractor  a  certificate  of  his  com- 
pletion of  work  which  covered  the  work  performed  and  to  be  per- 
formed by  the  subcontractor,  this  necessarily  shows  a  completion 
of  the  subcontract,  and  the  architect's  refusal  to  give  the  subcon- 
tractor a  similar  certificate  is  to  be  deemed  unreasonable ; "  and 
the  same  has  been  held  true  where  the  subcontractor's  request  is 
denied  on  the  ground  that  the  architect  has  already  given  a  certifi- 
cate of  full  performance  to  the  head  contractor  and  that  for  this 
reason  the  certificate  requested  by  the  subcontractor  is  unneces- 
sary." The  fact  that  the  person  who  is  to  certify  to  the  comple- 
tion of  the  building  becomes,  after  the  making  of  the  contract,  a 
co-owner  of  the  property  has  been  held  not  per  se  to  dispense  with 
the  necessity  for  procuring  his  certificate  as  superintendent  or 
overseer  of  the  work.'^  The  withholding  of  the  final  certificate 
cannot  be  deemed  unreasonable  if  there  has  not  been,  at  least,  a 
substantial  performance  of  the  contract.^' 

The  certificate  of  approval  by  a  third  person  may  constitute  a 
substantial  part  of  the  thing  contracted  for  and  not  be  intended 
merely  as  evidence  of  the  performance  of  the  contract,  and  if  this 
is  so  it  would  seem  that  an  arbitrary  withholding  of  the  certificate 
by  such  third  person  will  not  excuse  its  nonproduction.^"  Thus 
where,  in  ease  of  a  contract  for  the  instalment  of  a  fire  protection 
sprinkling  system,  a  provision  requiring  a  certificate  of  approval 
by  a  board  of  underwriters  is  for  the  purpose  of  enabling  the 
owner  of  the  building  to  obtain  a  reduction  in  the  fire  insurance 
rate  which  can  only  be  obtained  after  the  sprinkling  system  has 
been  approved,  the  arbitrary  refusal  of  the  board  to  give  the 
certificate  does  not  excuse  its  nonproduction.^^    And  a  similar  view 

2  Thomp.  &  C.  523,  3  Hun  639.     See  17.  Murdock  v.  Jones,   (Sup.  1896) 

also  Frazier  v.  New  York,    (Sup.  G.  3  App.  Div.  221,  73  State  Rep.  617, 

T.  1883)    18  Wkly.  Dig.  16.  38  N.  Y.  S.  461. 

15.  Bancker  v.  New  York,  (Sup.  18.  Bell  v.  Fox,  (Sup.  1908)  129 
G.  T.  1876)   8  Hun  409.  App.  Div.  405,  113  N.  Y.  S.  231. 

16.  Schillinger  Fire  Proof  Cement,  19.  Fuchs  v.  Saladino,  (Sup.  1909) 
etc.,  Co.  V.  Arnott,  (Sup.  G.  T.  1895)  133  App.  Div.  710,  118  N.  Y.  S.  172. 
86  Hun  182,  67  State  Rep.  86,  33  N.  20.  .New  York,  etc.,  Automatic 
Y.  S.  343,  affirmed  152  N.  Y.  584,  46  Sprinkler  Co.  v.  Andrews,  (Sup. 
N.  E.  956.  See  also  Graves  Elevator  1899)  38  App.  Div.  56,  55  N.  Y.  S. 
Co.    V.    John    H.    Parker    Co.,    (Sup.  1020. 

1904)   92  App.  Div.  456,  87  N.  Y.  S.  21.  New     York     etc.,     Automatic 

156.  Sprinkler    Co.     v.    Andrews,     (Sup. 

28 
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has  been  taken  where  a  contract  for  the  erection  of  fire  escapes  on 
a  building  required  the  contractor  to  obtain  a  certificate  of  approval 
of  the  work  by  the  municipal  authorities.^^ 

Where  the  plaintiff  relies  on  facts  excusing  the  nonproduction 
of  the  architect's,  etc.,  certificate,  such  facts  must  ordinarily  be 
alleged ;  ^^  if  this  is  not  done,  the  defect  may,  however,  be  waived 
by  the  defendant  and  the  plaintiff  allowed  to  amend.^* 

§  940.  Effect  of  Completing  Work  on  Account  of  Contractor. — 
Where  the  party  for  whom  the  work  is  being  done  exercises  the 
right  given  him  by  the  contract  to  take  possession  and  complete 
the  work  on  account  of  the  contractor,  the  provision  requiring  the 
architect's  certificate  of  the  completion  of  the  work  becomes  in- 
applicable.^°  "  The  object  of  that  provision,"  says  the  Court  of 
Appeals  in  a  per  curiam  opinion,  "  is  to  furnish  to  the  owner  of 
the  building,  when  called  upon  to  pay  the  contract  price  of  the 
work,  authentic  evidence  that  the  work  to  be  certified  has  been 
performed.  When  the  owner  himself  proceeds  under  the  contract 
to  complete  the  work  he  needs  no  architect's  certificate  to  apprise 
him  whether  the  contractor  has  performed  his  contract.  The 
owner  does  the  work  left  undone  by  the  contractor,  and  the  con- 
tract provides  how,  in  that  case,  the  expense  shall  be  adjusted  as 
between  him  and  the  contractor.     It  is  to  be  deducted  from  the 

1899)    38  App.  Div.  56,  55  N.  Y.  S.  25.  Weeks  v.  O'Brien,    (1894)    14] 

1C20,  reversing  4  Misc.  124,  53  State  N.  Y.  199,  56  State  Rep.  813,  36  N. 

Rep.  212,  23  N.  Y.  S.  998.  E.  185,  reversing  59  Super.  Ct.  28,  35 

22.  Mittnaclit  V.  Wolf,  (Sup.  G.  T.  State  Rep.  463,  12  N.  Y.  S.  720; 
1886)   6  State  Rep.  44.  Campbell  v.  Coon,    (1896)    149  N.  Y. 

23.  Weelcs  v.  O'Brien,  ( 1894 )  141  556,  44  N.  E.  300,  reversing  on  other 
N.  Y.  199,  56  State  Rep.  813,  36  N.  E.  grounds  8  Misc.  234,  59  State  Rep. 
185;  Smith  v.  Wetmore,  (1901)  167  200,  28  N.  Y.  S.  561;  Smith  v.  Wet- 
N.  Y.  234,  60  N.  E.  419,  affirming  41  more,  (1901)  167  N.  Y.  234,  60  N.  E. 
App.  Div.  290,  58  N.  Y.  S.  402;  Fox  419,  affirming  41  App.  Div.  290,  58 
V.  Clark,  (Sup.  1899)  44  App.  Div.  N.  Y.  S.  402,  which  affirmed  24  Misc. 
626,  60  N.  Y.  S.  237,  239;  Dwyer  v.  225,  52  N.  Y.  S.  513;  Dwyer  v.  New 
New  York,  (Sup.  1902)  77  App.  Div.  York,  (Sup.  1902)  77  App.  Div.  224, 
224,  79  N.  Y.  S.  17;  Shuman  v.  79  N.  Y.  S.  17;  Ocorr,  etc.,  Co.  v. 
George  Backer  Oonstr.  Co.,  (Sup.  Little  Falls,  (Sup.  1902)  77  App. 
App.  T.  1913)    144  N.  Y.  S.  9.  Div.  592,   79  N.  Y.   S.  251,   affirmed 

24.  Smith  v.  Wetmore,  (1901)  167  178  N.  Y.  622  mem.,  70  N.  E.  1104; 
N.  Y.  234,  60  N.  E.  419,  affirming  41  Borup  v.  Von  Kokeritz,  (Sup.  1914) 
App.  Div.  290,  58  N.  Y.  S.  402,  162  App.  Div.  394,  147  N.  Y.  S.  832; 
Which  affirmed  24  Misc.  225,  52  N.  Y.  New  Jersey  Steel,  etc.,  Co.  v.  Rohin- 
S.  513;  Van  Aiken  v.  New  York,  son,  (Sup.  Sp.  T.  1900)  33  Misc.  361, 
(Sup.  1897)  18  App.  Div.  89,  45  N.  68  N.  Y.  S.  577,  affirmed  60  App. 
Y-  S.  467.  Div.    69,   69   N.   Y.   S.   728;    Holl  v. 
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amount  unpaid  in  the  contract,  and  that  amount  the  owner  is 
assumed  to  know. ' '  ^^ 

§  941.  Waiver  of  Certificate.—  As  the  production  of  the  archi- 
tect's,  etc.,  certificate  of  approval  is  intended  for  the  benefit  of 
the  party  for  whom  the  work  is  being  done,  he  may  waive  the 
necessity  for  its  production.^  And  where  it  appeared  that  during 
the  performance  of  the  work  the  defendant  made  instalment  pay- 
ments without  any  certificate  being  procured,  and  after  the  com- 
pletion of  the  work  expressed  his  satisfaction  therewith  and  made 
partial  payments  on  the  last  instalment,  none  of  which  was  pay- 
able without  the  production  of  the  architect's  certificate,  and  that 
his  subsequent  demand  that  the  certificate  be  obtained  was  made 
for  an  ulterior  purpose,  it  was  held  that  a  waiver  of  the  necessity 
for  the  certificate  might  be  inferred.^*  And  where  no  question 
was  raised  by  the  defendant  on  the  trial  as  to  the  failure  of  the 
contractor  to  procure  the  certificate,  the  only  defen? e  raised  being 
a  failure  to  do  the  work,  it  has  been  held  error  for  the  referee  to 
dismiss  the  complaint  ex  mero  motu.^'  On  the  other  hand,  the 
payment  merely  of  intermediate  instalments  without  demanding 
the  production  of  the  architect's  certificate  entitling  the  contractor 
to  their  payment  cannot  be  regarded  as  a  waiver  of  the  certificates 
required  to  entitle  the  contractor  to  the  payment  of  subsequent 
instalments  or  the  final  certificate  certifying  the  full  completion 
of  the  contract.^"  It  is  also  held  that  the  fact  that  the  owner, 
when  demand  is  made  for  payment,  does  not  expressly  base  his 
refusal  to  pay  on  the  want  of  the  required  certificate  does  not 
constitute  a  waiver.^'    The  failure  of  the  architect  to  supervise,  or 

Long,   (Sup.  Sp.  T.  1901)  34  Misc.  1,  N.   Y.    567,   reversing   42   Super.   Ct. 

68  N.  Y.  S.  522;   Gillen  v.  Hubbard,  256.     See    also    Abramson    Engesser 

(Com.   PI.   1859)    2  Hilt.  303.  Co.    v.    McCafferty,     (Sup.    App.    T. 

26.  Weeks  v.  O'Brien,    (1894)    141  1904)    86  N.  Y.   S.   185. 

N.  Y.  199,  204,  56  State  Rep.  813,  36  29.  Hartley      v.      Murtha,       (Sup. 

N.  E.  185.  1896)    5  App.  Div.  408,  39  N.  Y.  S. 

27.  Haden  v.   Coleman,    (1878)    73       212. 

N.   Y.   567;    Smith  v.   Alker,    (1886)  30.  Fuchs  v.  Saladino,   (Sup.  1909) 

102  N.  Y.  87,  5  N.  E.  791;   Hartley  133  App.  Div.  710,  118  N.  Y.  S.  172; 

V.  Murtha,   (Sup.  1896)   5  App.  Div.  McEntyre  v.  Tucker,   (Com.  PI.  G.  T. 

408,  39  N.  Y.  S.  212;   Holl  v.  Long,  1893)  5  Misc.  228,  54  State  Rep.  826, 

(Sup.  Sp.  T.  1901)   34  Misc.  1,  68  N.  25  N.   Y.   S.   95;    23   Civ.   Pro.    171; 

Y.  S.  5"22.  Barton  v.  Hermann,    (Com.  PI.  G.  T. 

As  to  the  waiver  of  conditions  pre-  1872)   11  Abb.  Pr.  N.  S.  378. 

cedent    generally,    see    infra,    section  31.  Bell   v.   Fox,    (Sup.    1908)    129 

961.  App.  Div.  405,  113  N.  Y.  S.  231. 

28.  Ha^en  v.  Coleman,    (1878)    73 
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of  the  party  for  whom  the  work  is  done  to  employ  him  to  supervise, 
the  work  is  a  waiver  of  a  provision  that  the  work  is  to  be  done  to 
the  satisfaction  of  the  architect  to  be  evidenced  by  his  certificate 
of  approval,  as  such  failure  renders  it  impossible  for  the  architect 
to  give  the  certificate.^^  If  the  waiver  is  conditional  the  non- 
observance  of  the  condition  renders  the  waiver  ineffective.^'  Thus, 
where  a  building  contract  provides  that  the  work  shall  be  done  to 
the  satisfaction  of  the  architect,  to  be  testified  by  the  architect's 
certificate,  and  also  that  the  obtaining  of  such  certificate  shall  be 
a  condition  precedent  to  payment,  and  the  parties  agree  "  to  waive 
the  architect's  certificate  and  submit  all  matters  in  difference  to 
certain  persons  as  arbitrators,"  the  contractor,  by  terminating  the 
arbitration,  ends  the  waiver  of  the  architect's  certificate  and 
relegates  the  parties  to  their  original  rights  under  the  agreement.^* 
Where  a  waiver  of  the  required  certificate  is  relied  on  as  an  excuse 
for  its  nonproduction,  the  contractor  must  show  affirmatively  the 
facts  constituting  the  alleged  waiver.'^ 

Delay  in  Performance 
§  942.  In  General. —  Where  there  is  a  failure  to  complete  a  con- 
tract within  the  agreed  time,  the  party  not  in  default  may  as  a 
general  rule,  if  he  acts  promptly,  put  an  end  to  the  contract  in 
so  far  as  its  further  performance  by  the  party  in  default  is  con- 
cerned.'^ And  if  this  is  done  the  party  in  default  cannot  recover 
as  a  general  rule  for  the  part  performance.'''    But  it  is  well  recog- 

32.  Dielil  V.  Schmalacker,  (Sup.  reasonable  refusal  of  the  architect  to 
App.  T.  1900)  62  N.  Y.  S.  1080,  30  give  it.  See  supra,  section  961. 
Misc.  786  mem.  (afiarming  on  opinion  36.  Wyckoflf  v.  Taylor,  (Sup.  1897) 
below);  Feldman  v.  GoldWatt,  (Sup.  13  App.  Div.  240,  43  N.  Y.  S.  31, 
App.  T.  1912)  75  Misc.  656,  133  N.  Y.  4  N.  Y.  Annot.  Cas.  102;  General 
S.  945.  See  also  Haden  v.  Coleman,  Supply,  etc.,  Co.  v.  Goelet,  (Sup. 
(1878)  73  N.  Y.  567;  Guldet  v.  New  1912)  149  App.  Div.  80,  133  N.  Y. 
York,    (Super.   Ct.    G.   T.    1873)    36  S.   978. 

Super  Ct.  557,  reargument  denied  37  As   to   the   rescission   of   contracts 

Super   Ct.    124.  generally  for  defaults  of  a  party,  see 

33.  Fox  V.  Powers,   (Sup.  1901)  65       infra,  section  1011  et  seq. 

App.  Div.  112,  72  N.  Y.  S.  573.  37.  Sinclair  v.  Tallniadge,  (Sup.  G. 

34.  Fox  V.  Powers,   ( Sup.  1901 )  65  T.  1861 )   35  Barb.  60?,  606 ;  Dillon  v. 
App.  Div.  112,  72  N.  Y.  S.  573  Masterton,    (Super.   Ct.  G.   T.   1875) 

35.  Traitel  v.  Oussani,    (Sup.  App.  39  Super.  Ct.  133,  on  later  appeal  42 
T.  1906)   51  Misic.  667,  101  N.  Y.  S.  Super  Ct.  176. 

105.  See  infra,  section  948  et  seq.,  as  to 

This   rule   also   applies   where  the  recovery  for  the  part  performance  of 

excuse  for  the  nonproduction  of  the  contracts  generally, 

certificate   is   the   arbitrary  and  un- 
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nized,  in  ease  of  building  contracts  or  the  like,  that  if  the  person 
for  whom  the  work  is  being  done  suffers  the  contractor  to  go  on 
with  the  work  after  the  time  limited  has  expired,  he  cannot  there- 
after assert  that  the  contract  was  not  performed  within  the  time 
originally  limited,  so  as  to  defeat  a  recovery  for  compensation. 
If  he  desires  to  take  advantage  of  the  delay  he  must  act  with 
promptness  instead  of  allowing  the  contractor  to  expend  time  and 
money  in  the  further  completion  of  the  work.'*  And  this  rule  is 
also  applied  to  a  contract  for  the  manufacture  of  an  article  accord- 
ing to  special  plans  and  specifications.^'  This  does  not  relieve  the 
contractor  from  liability  for  damages  caused  by  the  delay,^"  but  to 
entitle  him  to  damages  on  this  account  he  must  prove  the  necessary 


38.  Gallagher  v.  Nichols,  (1875) 
60  N.  Y.  438,  16  Abb.  Pr.  N.  S.  337; 
Dunn  V.  Steubing,  (1890)  120  N.  Y. 
232,  30  State  Rep.  653,  24  N.  E.  315, 
affirming  55  Super  Ct.  533,  11  State 
Rep.  721;  Perry  v.  Levenson,  (Sup. 
1903)  82  App.  Div.  94,  81  N.  Y.  S. 
586,  affirmed  178  N.  Y.  559  mem., 
70  N.  E.  1104;  General  Supply,  etc., 
Co.  V.  Goelet,  (Sup.  1912)  149  App. 
Div.  80,  133  N.  Y.  S.  978;  Elmohar 
Co.  V.  Phillips,  (Sup.  1919)  188  App. 
Div.  100,  176  N.  Y.  S.  440;  Smith  v. 
Gugerty,  (Sup.  G.  T.  1848)  4  Banb. 
614;  Sinclair  v.  Tallmadge,  (Sup.  G. 
T.  1861)  35  Bart).  602;  Granniss, 
etc.,  Lumber  Co.  v.  Deeves,  (Sup.  G. 
T.  1893)  72  Hun  171,  55  State  Rep. 
674,  25  N.  Y.  S.  375;  Smith  v.  Corn, 
(Com.  PI.  G.  T.  1893)  3  Misc.  545, 
52  State  Rep.  481,  23  N.  Y.  S.  326; 
Burl£e  V.  Educational  Alliance,  (Sup. 
App.  T.  1898)  23  Misc.  163,  50  N.  Y. 
S.  655;  Happel  v.  Marasco,  (Sup.  Sp. 
T.  1902)  37  Misc.  314,  75  N.  Y.  S. 
461;  Crocker- Wheeler  Co.  v.  Varick 
Realty  Co.,  (Sup.  App.  T.  1904)  43 
Misc.  645,  88  N.  Y.  S.  412,  affirmed 
on  opinion  below  104  App.  Div.  568, 
94  N.  Y.  S.  23;  Gilbert  Car  Mfg.  Co. 
V.  Mann,  (Sup.  G.  T.  1886)  3  State 
Rep.  301,  24  Wkly.  Dig.  483;  Doyle 
V.  Halpin,  (Super.  Ct.  G.  T.  1871)  33 
Super.  Ct.  362;  Dillon  v.  Masterton, 
(Super,  Ct.  G.  T.  1875)  39  Super  Ct. 
133;  Williams  v.  Shields,  (Com.  PI. 
1890)    16   Daly   178,   30   State   Rep. 


556,  9  N.  Y.  S.  502.  See  also  Deen- 
ing  V.  McCahill,  (Super.  Ct.  1885) 
51  Super  Ct.  263. 

39.  Krantz  Mfg.  Co.  v.  Gould  Stor- 
age Battery  Co.,  (Sup.  1903)  83  App. 
Div.  133,  82  N.  Y.  S.  474. 

40.  Cassidy  v.  Le  Fevre,  (1871)  45 
N.  Y.  562,  affirming  on  other  grounds 
57  Barb.  313;  Ruff  v.  Rinaldo, 
(1873)  55  N.  Y.  664;  Norton  v.  Drey- 
fuss,  (1887)  106  N.  Y.  90,  94,  8  State 
Rep.  570,  12  N.  E.  428;  Dunn  v.  Steu- 
bing, (1890)  120  N.  Y.  232,  30  State 
Rep.  653,  24  N.  E.  315,  affirming  .55 
Super.  Ct.  533,  11  State  Rep.  721; 
General  Supply,  etc.,  Co.  v.  Goelet, 
(Sup.   1912)    149   App.  Div.   80,   133 

N.  Y.  S.  978;  Hasbrouck  v.  Tappen, 
(Sup.  1818)  15  Johns.  200;  Barber 
V.  Rose,  (Sup.  1843)  5  Hill  76;  Gran- 
niss, etc.,  Lumber  Co.  v.  Deeves,  ( Sup. 
G.  T.  1893)  72  Hun  171,  55  State 
Rep.  674,  25  N.  Y.  S.  375;  Oberlies 
V.  Bullinger,  (Sup.  G.  T.  1894)  75 
Hun  248,  57  State  Rep.  752,  27  N. 
Y.  S.  19;  Crocker- Wheeler  Co.  v. 
Varick  Realty  Co.,  (Sup.  App.  T. 
1904)  43  Misc.  645,  88  N.  Y.  S.  412, 
affirmed  on  opinion  below  104  App. 
Div.  568,  94  N.  Y.  S.  23;  Sliute  v. 
Hamilton,  (Com.  PI.  1871)  3  Daly 
46'2;  Dillon  v.  Masterson,  (Super.  Ct. 
G.  T.  1877)  42  Super  Ct.  176.  See 
also  Gaylord  v.  Karst,  (Com.  PI.  G. 
T.  1892)  43  State  Rep.  531,  17  N.  Y. 
S.  720,  reversing  37  State  Rep.  688, 
13  N.  Y.  S.  589. 
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facts  for  their  estimation."  Likewise  in  case  of  executory  contracts 
for  the  sale  of  goods,  if  the  buyer  accepts  delivery  after  the  time 
fixed  he  cannot  avoid  liability  to  pay  therefor,  though  he  does  not 
necessarily,  by  such  acceptance,  waive  his  right  to  recoup  for 
damages  for  the  delay  in  delivery."  A  contractor  when  delayed 
by  the  act  or  omission  of  the  other  party  is  not  bound  to  quit  the 
work  but  may  when  the  impediment  is  removed"  complete  the  work," 
and  he  has  thereafter  a  reasonable  time  within  which  to  perform," 
and  may  also  recover  such  damages  as  he  may  have  suffered  by 
reason  of  being  delayed  in  performance  on  his  part.*'  Where, 
however,  in  case  of  a  building  or  construction  contract  which  con- 
tains a  provision  that  the  materials  furnished  shall  meet  the 
approval  of  the  architect  or  inspector  under  whose  supervision 
the  work  is  to  be  done,  the  unreasonable  rejection  by  such  persons 
of  materials,  resulting  in  the  delaying  of  the  work,  is  not  such  a 
wrongful  act  as  will  entitle  the  contractor  to  recover  damages  if  he 
acquiesces  in  such  rejection  and  goes  on  with  the  work  after  pro- 
curing other  materials;  a  case  of  this  character  is  not  within  the 
rule  which  permits  a  contractor  when  required  by  the  architect, 
etc.,  to  do  work  not  within  the  contract,  to  recover  therefor.** 
Under  the  general  rule  as  regards  damages  for  breach  of  contracts 
the  damages  recoverable  for  a  delay  in  performance  are  such  as 
are  the  immediate  and  direct  result  of  the  delay  and  within  the 
contemplation  of  the  parties  at  the  time  the  contract  was  entered 
into."  The  parties  may  also  stipulate  for  liquidated  damages;  but 
where  a  delay  in  performance  is  excused  a  clause  providing  for 

41.  Heckmann  v.  Pinkney,    (1880)  (Sup.   G.  T.   1890)    57   Hun  456,  32 

81  N.  Y.  211.  State  Rep.   1082,   10  N.  Y.  S.  819. 

48.  Cramer  v.  Metz,    (1874)  57  N.  45.  Mansfield  v.   New   York  Cent., 

Y.   659.  etc.,  R.   Co.,    (1886)    102   N.   Y.  205, 

43.  Barnum  v.  Williams,  (Sup.  1  State  Rep.  390,  6  N.  E.  386;  AUa- 
1908)  115  App.  Div.  694,  102  N.  Y.  man  v.  Albany,  (Sup.  G.  T.  1864) 
S.  874,  affirmed  190  N.  Y.  539  mem.,  43  Barb.  33. 

83  N.  E.  1122.  46.    Montgomery     v.     New     York, 

44.  Dannat  v.  Fuller,  (1890)  120  (1896)  151  N.  Y.  249,  45  N.  E.  550, 
N.  Y.  554,  31  State  Rep.  825,  24  N.  affirming  9  Misc.  331,  60  State  Rep. 
E.  815;  Simmons  v.  Ocean  Causeway,  621,  29  N.  Y.  S.  687. 

(Sup.  1897)    21  App.  Div.  30,  47  N.  47.  McLaren     v.      Fischer,      (Sup. 

Y.  S.  360;  Weeks  v.  Trinity  Church,  1889)    45  App.  Div.  13,  eiN.  Y.  S. 

(Sup.    1900)    56   App.   Div.    195,   67  808;  Parmalee  v.  Willcs,   (Sup.  G.  T. 

N.  Y.   S.  670;   Barnum  v.  Williams,  1856)  22  Barb.  539;  Dillon  v.  Master- 

(Sup.  1906)    115  App.  Div.  694,  102  son,  (Super.  Ct.  G.  T.  1887)  42  Super. 

N.  Y.  S.  874,  affirmed  190  N.  Y.  539,  Ct.  176. 
83  N.  E.   1122;   Dady  v.  New  York, 
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the  payment  of  liquidated  damages  for  any  delay  after  a  certain, 
time  is  abrogated  in  so  far  as  the  delay  so  caused  is  involved/' 
and  as  the  court  will  not  apportion  liquidated  damages  it  is  held 
that  where  the  delay  is  in  part  attributable  to  the  party  for  whom 
the  work  is  being  done,  the  provision  for  liquidation  damages  is 
abrogated  in  toto ; "  this,  however,  does  not  prevent  the  recovery 
of  the  actual  damages  for  the  part  of  the  delay  which  is  attributable 
solely  to  the  contractor's  fault."" 

§  943.  Excuse  for  Delay  Generally. —  Where  there  is  a  delay  in 
the  performance  of  a  contract  the  burden  is  upon  the  party  in 
default  to  show  the  facts  excusing  his  delay."'  As  a  general  rule 
inability  on  the  part  of  a  contractor  to  complete  the  work  within 
the  agreed  time  is  no  excuse  for  his  failure  to  do  so,°^  and  the  fact 
that  the  delay  is  owing  to  the  default  of  third  persons,  such  as 
materialmen  or  .subcontractors,  is  no  excuse."'  If,  however,  no 
time  of  performance  is  specified  and  hence  the  obligation  is  to 
perform  within  a  reasonable  time,  difficulty  in  procuring  materials 
not  attributable  to  any  fault  of  the  contractor  is  to  be  taken  into 
consideration  in  determining  what  constitutes  a  reasonable  time."* 
Where  a  building  contract  or  the  like  contains  a  time  limit  within 
which  the  work  is  to  be  completed,  a  failure  to  perform  within  the 
specified  time  is  excused  when  caused  by  the  act  or  omission  of  the 
other  party,  or  persons  for  whose  conduct  such  party  is  liable,"^ 

48.  Argyle  v.  Plunkett,  (Sup.  1899)  45  App.  Div.  13,  61  N.  Y.  S. 
1916)    175  App.  Div.  751,   162  N.  Y.       808. 

S.  242;  Dady  v.  New  York   (Sup.  G.  52.  Shute  v.  Hamilton,    (Com.  PL 

T.  1890)   57  Hun.  456,  32  State  Rep.  1871)    3   Daly   462.      See    infra,   see- 

1082,    10    N.    Y.    S.    819;     Shute    v.  tion  965  et  seq.,  as  to  excuses  for  the 

Hamilton,    (Com.   PI.    1871 )    3   Daly  nonperformance    of    contracts    gener- 

462.  ally. 

49.  Hosier  Safe  Co.  v.  Maiden  53.  McLaren  v.  Fischer,  (Sup. 
Lane  Safe  Deposit  Co.,  (1910)  199  1899)  45  App.  Div.  13,  61  N.  Y.  S. 
N.    Y.    479,    93    N.    E.    81;    General  808. 

Supply   Co.   V.    Goelet,    (Sup.    1912)  54.  See  supra,  section  853. 

149  App.  Div.   80,   87,   133  N.  Y.   S.  55.  Grube  v.  Schultheiss,  (1874)  57 

978.     See   also   Dady   v.   New   York,  N.  Y.  669,  affirming  4  Daly  207 ;  Dan- 

(Sup.   G.   T.   1890)    57   Hun   456,  32  nat  v.  Fuller,    (1890)   120  N.  Y.  554, 

State  Rep.  1082,   10  N.  Y.  S.  819.  31  State  Rep.  825,  24  N.  B.  815;  Sim- 

50.  Mosler  Saf«  Co.  v.  Maiden  mons  v.  Ocean  Causeway,  (Sup.  1897) 
Lane  Safe  Deposit  Co.,  (1910)  199  21  App.  Div.  30,  47  N.  Y.  S.  360; 
N.  Y.  479,  93  N.  E.  81 ;  General  Sup-  Ocorr,  etc.,  Co.  v.  Little  Falls,  ( Sup. 
ply  etc.,  Co.  V.  Goelet,  (Sup.  1912)  1902)  77  App.  Div.  592,  610,  79  N. 
149  App.  Div.  80,  87,  133  N.  Y.  S.  Y.  S.  251,  affirmed  178  N.  Y.  622 
978  mem.,  70  N.  E.  1104;  Perry  v.  Leven- 

51.  McLaren     v.      Fischer,      (Sup,       son,   (Sup.  1903)   82  App.  Div.  94,  81 
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and  no  provision  in  the  contract  can  afford  immunity  to  a  party 
from  the  consequence  of  his  own  acts  by  which  performance  by 
the  other  party  within  the  required  time  is  rendered  impossible."^ 
Thus  a  failure  to  perform  within  the  time  specified  is  excused 
where  the  person  for  whom  the  work  is  to  be  done  omits  to  do 
something  on  his  part  which  is  essential  before  the  work  can  be 
commenced  or  continued,^'  or  where  the  delay  is  caused  by  a  change 
in  the  plans  or  a  requirement  for  extra  work/'  And  where  the 
contract  is  for  only  a  part  of  the  work  in  the  construction  of  a 
building,  a  delay  caused  by  the  failure  of  other  independent  eon- 
tractors  to  perform  their  work,  which  is  essential  to  the  doing  of 
the  work  in  question,  is  excused,  as  there  is  an  implied  condition 
or  agreement  that  the  contractor  wiU  not  be  delayed  in  his  work 


N.  Y.  S.  586,  affirmed  178  N.  Y.  559 
mem.,  70  N.  E.  1104;  Cornell  v. 
Standard  Oil  Co.,  (Sup.  1904)  91 
App.  Div.  345,  86  N.  Y.  S.  633 ;  Dady 
V.  New  York,  (Sup.  G.  T.  1890)  57 
Hun  456,  32  State  Rep.  1082,  10  N. 
Y.  S.  819;  Gillies  v.  Manhattan  Beach 
Imp.  Co.,  (Sup.  G.  T.  1893)  73  Hun 
507,  56  State  Rep.  206,  26  N.  Y.  S. 
381;  Murphy  v  Stickley  Simonds  Co., 
(Sup.  G.  T.  1894)  82  Hun  158,  63 
State  Rep.  744,  31  N.  Y.  S.  295, 
affirmed  152  N.  Y.  626  mem.,  46  N. 
E.  1149;  Snaith  v.  Smith,  (Com.  PI. 
G.  T.  1894)  7  Misc.  37,  57  State  Rep. 
86,  27  N.  Y.  S.  379;  J.  J.  Newman 
Lumber  Co.  v.  Wemple,  (Sup.  Sp.  T. 
1907)  56  Misc.  168,  107  N.  Y.  S.  318; 
Shute  V.  Hamilton,  (Com.  PI.  1871 ) 
3  Daly  462,  466;  Anderson  v. 
Meislahn,  (Com.  PI.  1883)  12  Daly 
149. 

56.  Dunn  v.  Steubing,  (Super.  Ct. 
G.  T.  1887)  55  Super.  Ct.-  533,  11 
State  Rep.  721,  affirmed  120  N.  Y. 
232,  30  State  Rep.  653,  24  N.  E.  315. 

57.  Dannat  v.  Fuller,  (1890)  120 
N.  Y.  554,  31  State  Rep.  825,  24  N. 
E.  815;  Allamon  v.  Albany,  (Sup.  G. 
T.  1864)  43  BaA.  33;  Granniss  etc., 
Lumber  Co.  v.  Deeves,  (Sup.  G.  T. 
1893)  72  Hun  171,  55  State  Rep.  674, 
25  N.  Y.  S.  375;  Beinhauer  v.  Glea- 


son  (Sup.  G.  T.  1888)  15  State  Rep. 
227,  affirmed  119  N.  Y.  658  mem.,  23 
N.  E.  1150,  Shute  v.  Hamilton,  (Com. 
PI.   1871)    3  Daly  462,  466. 

58.  Leopold  v.  New  York,  (Sup. 
1918)  184  App.  Div.  244,  171  N.  Y. 
S.  524;  Smith  v.  Gugerty,  (Sup.  G.  T. 
1848)  4  Barb.  614;  Van  Buskirk  v. 
Stow,  (Sup.  G.  T.  1863)  42  Barb.  9; 
Cooke  V.  Odd  Fellows'  Fraternal 
Union  (Sup.  G.  T.  1888)  49  Hun  23, 
17  State  Rep.  490,  1  N.  Y.  S.  498; 
Bigler  v.  New  York,  etc..  Ferry,  etc., 
Transp.  Co.,  (App.  1889)  1  Silv.  Sup. 
351,  24  State  Rep.  603,  5  N.  Y.  S.  347, 
52  Hun  613  men.,  affirmed  125  N.  Y. 
677  mem.,  26  N.  E.  750;  Klein  v. 
Young,  (Sup.  App.  T.  1918)  168  N. 
Y.  S.  526;  Doyle  v.  Halpin,  (Super. 
Ct.  G.  T.  1871)  33  Super.  Ct.  352; 
Morton  v.  Harrison,  (Super.  Ct. 
1885)  52  Super.  Ct.  305;  Green  v. 
Haines,  (Com.  PL  1856)  1  Hilt.  254; 
Shute  V.  Hamilton,  (Com.  PI.  1871) 
3  Daly  462,  466;  Anderson  v. 
Meislahn,  (Com.  PI.  1883)  12  Daly 
149.  But  see  Weeks  v.  Little, 
(Super.  Ct.  G.  T.  1880)  47  Super.  Ct. 
1,  wfhere  the  contract  contained  a 
provision  that  alterations  and  addi- 
tions "  shall  in  no  way  affect  or  make 
void  the  contract." 
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by  any  undue  delay  on  the  part  of  such  other  independent  con- 
tractors." 

§  944.  Extension  of  Time  for  Performance  and  Waiver  of 
Delay. —  The  time  for  performance  may  be  extended  by  mutual 
agreement,*"  or  in  so  far  as  it  is  of  the  essence  of  the  contract, 
may  be  waived."  And  a  party  to  a  contract  sealed  or  unsealed, 
within  or  outside  the  statute  of  frauds,  who  is  entitled  to  demand 
the  performance  by  the  other  party  of  some  act  within  a  specified 
time  and  who  has  consented  orally  to  the  postponement  of  the 
performance  to  a  time  subsequent  to  that  fixed  by  the  contract, 
where  the  other  party  has  acted  upon  such  consent  and  in  reliance 
thereon  has  permitted  the  contract  time  to  pass  without  perform- 
ance, is  estopped  from  subsequently  recalling  such  consent  and 
waives  his  right  to  treat  the  nonperformance  within  the  original 
time  as  a  breach  of  the  contract.^^  "Where  performance  within 
the  specified  time  has  been  waived,  before  one  party  can  be  put  in 
default  so  as  to  authorize  the  other  to  put  an  end  to  the  contract, 
it  is  incumbent  on  the  latter  to  demand  performance  upon  the 
former's  part  and  again  restore  time  as  an  element  in  the  con- 
tract.^' As  said  by  Earl,  J.:  "  Where  a  fixed  time  has  ceased  to 
be  an  element  in  the  contract,  neither  party  can  put  the  other  in 
default  without  some  notice  or  demand  of  performance.  .  .  .  The 
rule  which  requires  this  is  reasonable  and  just,  and  will  secure  and 
protect  the  rights  of  all  parties  to  such  contracts.    Any  other  rule 

59.  Stewart  v.  Keteltas,  (1867)  36  Co.,  (Super.  Ct.  G.  T.  1894)  8  Misc. 
N.  Y.  388,  2  Trans.  App.  288,  affirming  443,  59  State  Rep.  570,  28  N.  Y.  S. 
22  Super.  Ct.  261;  Mahoney  v.  Oxford  '659;  Dillon  v.  Masterson,  (Super.  Ct. 
Realty  Co.,  (Sup.  1909)  133  App.  Div.  G.  T.  1887)  42  Super.  Ct.  176,  on 
656,  118  N.  Y.  S.  216;  Beinhauer  v.  prior  appeal  39  Super.  Ct.  133. 
Gleason,  (Sup.  G.  T.  1888)  15  State  See,  supra,  section  856,  as  to  when 
Rep.  227,  affirmed  on  opinion  below  time  is  of  the  essence  of  a  contract. 
119  N.  Y.  658,  23  N.  E.  1150.  See  62.  Thomson  v.  Poor,  (1895)  147 
also  Lawson  v.  Hogan,  (1883)  93  N.  N.  Y.  402,  70  State  Rep.  47,  42  N.  E. 
Y.  39,  43.  13,  reversing   51   State  Rep.   350,  22 

60.  See  supra,  section  788^  as  to  N.  Y.  S.  570;  Grange  v.  Palmer,  (Sup. 
the  modification  of  contracts  gen-  G.  T.  1890)  56  Hun  481,  31  State 
erally.  Rep.  612,  10  N.  Y.  S.  201.    See  supra, 

61.  Lawson   v.    Hogan,    (1883)    93  section  855. 

N.   Y.   39;   Ford  v.   Ford  Motor   Co.,  63.  Lawson   v.   Hogan,     (1883)    93 

(Sup.   1917)    179  App.  Div.  472,  165  N.  Y.  39 ;  Dillon  v.  Masterson,  (Super. 

N.    Y.    S.    1001;    Thorne    v.    French,  Ct.  G.  T.   1877)    42  Super.  Ct.   176, 

((Super.  Ct.  G.  T.  1893)   4  Misc.  436,  on  prior   appeal   39   Super.   Ct    133; 

54  State  Rep.  137,  24  N.  Y.  S.  694,  Lawson  v.   Hogan,    (Com.   PI.  G.   T. 

affirmed  143  N.  Y.  679  mem.,  39  N.  1881)  13  Wkly.  Dig.  11. 
E.  494;   Boas  v.  Thatcher  Car,  etc., 
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would  enable  a  party  to  waive  performance  at  the  stipulated  time 
and  to  continue  to  work  under  his  contract,  and  then  upon  any 
delay  in  performance  by  the  other  party,  without  any  notice  to  him, 
stop  work  and  recover  the  value  of  the  work  done  without  refer- 
ence to  the  stipulated  compensation.  A  rule  which  would  work 
out  such  results  would  be  extremely  unjust  and  cannot  be  sanc- 
tioned."" A  conditional  offer  to  extend  the  time  of  performance 
is  ineffectual  unless  the  condition  is  complied  with.  Thus,  an  offer 
by  a  buyer  to  accept  delivery  if  made  within  a  stated  time  can  only 
operate  as  an  extension  of  the  time  of  delivery  or  waiver  of  a  delay 
when  the  delivery  is  made  within  the  time  stated.*' 

§  945.  Provision  for  Determining'  Cause  of  Delay. — A  provision 
is  sometimes  inserted  in  a  building  contract  or  the  like  that  in  case 
of  delay  in  performance  the  cause  thereof  shall  be  submitted  to 
the  determination  of  the  architect  or  engineer  under  whose  super- 
vision the  work  is  being  done,  or  some  other  person.  While  such 
a  provision  is  given  effect,  and  the  determination  of  the  question 
by  the  person  so  designated  is  held  binding  on  the  parties,  when 
he  acts  within  the  scope  of  the  authority  conferred  on  him,'*  it  is 
not  to  be  extended  beyond  the  plain  intention  of  the  parties  as 
evidenced  by  the  terms  of  the  contract.  Thus,  where  a  municipal 
contract  provides  that  the  commissioner  of  public  works  is  to  deter- 
mine as  to  the  time  the  work  is  delayed  by  the  acts  of  the  munici- 
pality, and  that  the  architect  in  charge  of  the  building  shall  certify 
what  portion  of  the  delay,  if  any,  is  chargeable  to  the  contractor, 
the  commissioner  in  the  first  instance  is  only  authorized  to  pass 
upon  the  question  whether  a  delay  was  due  to  the  acts  of  the 
municipality,  and,  unless  the  matter  is  certified  by  the  architect, 
has  no  authority  to  pass  on  the  question  as  to  what  portion  of  the 
•  delay  is  owing  to  the  default  of  the  contractor,  as  distinguished 
from  the  default  of  independent  contractors  engaged  on  other 
work,  the  completion  of  which  was  necessary  to  enable  the  con- 
tractor to  perform  his  part.*'  Where  a  municipal  construction 
contract  provided  for  liquidated  damages  for  a  delay  in  perform- 

64.  Lawson   v.   Hogan,    (1883)    93  N.    E.    175,    affirming   56    Super.   Ct. 
N.  Y.  39.  523,   22   State  Rep.  418,  4  N.  Y.  S. 

65.  Federal  Terra  Cotta  Co.  v.  Pot-  631.     See  supra,  section  937  et  seq. 
terton,    (iSup.    1916)    172   App.    Div.  67.  Lantry  v.  New  York,  (Sup.  Tr. 
705,  159  N.  Y.  S.  121.  T.   1897)    19  Misc.  558,  44  N.  Y.  S. 

66.  Plielan   v.   New   York,    (1890)  874. 
119  N.  Y.  86,  28  State  Rep.  683,  23 
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ance  not  caused  by  an  act  or  omission  of  the  municipality,  and 
further  provided  that  a  certain  municipal  officer  should  determine 
and  certify  to  the  number  of  days'  delay  due  to  the  acts  of  the 
municipality,  it  was  held  that,  where  there  was  a  delay  in  per- 
formance, it  was  not  incumbent  on  the  contractor  to  obtain,  as  a 
condition  precedent  to  an  action  for  the  agreed  compensation,  the 
officer's  certificate  as  to  the  number  of  days  the  delay  was  caused 
by  the  acts  of  the  municipality,  as  the  provision  was  intended  to 
enable  the  municipality,  if  so  disposed,  to  appeal  to  the  officer  to 
determine  such  question,  so  that  if  the  contractor  claimed  that 
too  much  of  the  delay  was  due  to  the  fault  of  the  municipality  he 
would  be  bound  by  the  determination  of  the  designated  offiper.^^ 
On  the  other  hand,  where  a  contract  authorized  a  deduction  of  the 
fees  paid  by  the  municipality  to  inspectors,  in  case  the  contract 
was  not  completed  within  a  certain  number  of  days,  and  further 
provided  that,  in  computing  the  specified  number  of  days,  the  time 
during  which  the  work  of  completion  was  delayed  by  any  act  or 
omission  of  the  municipality,  such  time  to  be  determined  by  the 
commissioner  of  public  works,  was  to  be  deducted,  it  was  held  that, 
to  entitle  the  contractor  to  a  deduction  for  time  which  he  alleges 
the  work  was  delayed  by  acts  of  the  municipality,  he  must  first 
apply  to  the  commissioner  to  determine  the  number  of  days  the 
work  was  so  delayed.*' 

Contract  for  Payment  in  Property  or  the  Like 

§  946.  In  General. —  "Where  the  agreement  is  to  pay  in  services 
or  property,  the  party  by  whom  the  payment  is  to  be  made  cannot 
be  held  liable  as  for  a  money  demand  unless  he  is  in  default  in  the 
rendition  of  the  services  or  the  delivery  of  the  property,'"  and 
the  payor  may  by  a  due  tender  discharge  himself  from  further 


68.  Dady  v.   New   York,    (Sup.    G.  versing  7  Hun  476;   Wilt  v.  Ogden, 

T.  1890)    57  Hun  456,  32  State  Rep.  (Sup.  1816)    13  Johns.  56;  Vance  v. 

1082,  10  N.  Y.  S.  819.  Bloomer,  (Sup.  1838)   20  Wend.  196; 

69!  Phelan   v.    New   York,    (1890)  Moore  v.  Hudson  River  R.  Co.,   (Sup. 

119  N.  Y.  86,  28  State  Rep.  683,  23  G.  T.  1851)    12  Barlb.  156;  Kinch  v. 

N.  E.  175,  affirming  56  Super.  Ct.  523,  Moadinger,    (Sup.  App.   T.   1899)    26 

22  State  Rep.  418,  4  N.  Y.  S.  631.  Misc.  778,  57  N.  Y.  S.  248;  Hunt  v. 

70.  Buck  V.  Burk,   (1858)   18  N.  Y.  Westervelt,   (Com.  PI.  1855)   4  E.  D. 

337;    Long   Island  R.   Co.  v.   Verree,  Smith     225.       See     also     Battle     v. 

(1877)    69   N.   Y.   486;    Wintermute  Rochester  City  Bank,   (1849)  3  N.  Y. 

V.  Cooke,    (1878)    73  N.  Y.   107,  re-  88 
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liability  on  the  contract,"  even  though  the  payee  refuses  to  accept 
delivery.'^  if  the  payor  has  made  default  in  making  payment  in 
the  articles  or  services  contemplated,  the  demand  against  him  then 
becomes  a  money  demand  and  ordinarily  the  amount  to  be  paid  is 
the  amount  recoverable,"  but  the  effect  of  the  default  may  be 
waived  by  the  payee,  and  if  he  does  so  he  cannot  rely  on  the  prior 
default  as  ground  for  a  recovery  as  for  a  money  demand,'*  and  a 
demand  for  the  articles  after  the  default  will  constitute  such  a 
waiver,''^  and  in  an  early  case  a  refusal  to  accept  a  tender  of  the 
articles  on  other  grounds  than  a  previous  default  by  the  payor  was 
considered  such  a  waiver.'^  Where  no  time  for  the  rendition  of 
the  services  is  specified,  the  payee  does  not  by  a  failure  to  demand 
their  rendition  within  a  reasonable  time  forfeit  his  right  to  have 
the  services  rendered,'^  and  where  the  agreement  is  to  pay  in  prop- 
erty on  demand  within  a  certain  time,  the  payee  does  not  by  a 


71.  Des  Arts  v.  Leggett,  (1858)  16 
N.  Y.  582,  affirming  12  Super.  Ct. 
156;  Coit  V.  Houston,  (Sup.  1802)  3 
Johns.  Cas.  243 ;  Wilt  v.  Ogden,  (Sup. 
1816)  13  Johns.  56;  Lamb  v.  Lathrop 
(Sup.  1834)  13  Wend.  95;  Moore  v. 
Hudson  River  R.  Co.,  (Sup.  G.  T. 
1851)    12   Barb.    156. 

72.  Des  Arts  v.  Leggett,  (1858)  16 
N.  Y.  582,  affirming  12  Super.  Ct.  156. 

73.  Thomas  -i.  Dickinson,  (1855) 
12  N.  Y.  364,  on  later  appeal  to 
Supreme  Court  23  Barb.  431;  New 
York  News  Pub.  Co.  v.  National 
Steam  Sihip  Co.,  ( 1895 )  148  N.  Y.  39, 
affirming  72  Hun  158,  55  State  Rep. 
176,  25  N.  Y.  S.  401;  Hand  v.  Gas 
Engine,  etc.,  Co.,  (1901)  167  N.  Y. 
142,  60  N.  E.  425,  reversing  34  App. 
Div.  354,  54  N.  Y.  S.  250;  Hand  v. 
Brooks,  (Sup.  1897)  21  App.  Div. 
489,  47  N.  Y.  S.  583 ;  Hand  v.  Shaw, 
(Sup.  1898)  27  App.  Div.  107,  50  N. 
Y.  S.  117,  reversing  21  Misc.  313,  47 
N.  Y.  S.  166,  which  affirmed  20  Misc. 
698,  46  N.  Y.  S.  528,  on  prior  appeal 
reversing  18  Misc.  1,  75  State  Rep. 
467,  41  N.  Y.  S.  16,  16  Misc.  498,  38 
N.  Y.  S.  965;  Murphy  v.  Dernberg, 
(Sup.  1903)  84  App.  Div.  101,  82  N. 
y.    S.    585;    Smith   v.    Smith,    (Sup. 


1807)  2  Johns.  235;  Newton  v.  Gal- 
braith,  (Sup.  1809)  5  Johns.  119; 
Gleason  v.  Pinney,  (Sup.  1825)  5 
Cow.  152;  Lamib  v.  Lathrop,  (Sup. 
1834)  13  Wend.  95;  King  v.  Brown, 
(Sup.  1842)  2  Hill  485;  Rice  v. 
Churchill,  (Sup.  1846)  2  Denio  145; 
Hart  V.  Lauman,  (Sup.  G.  T.  1859) 
29  Barb.  410;  Talmage  v.  Gieger, 
(City  Ct.  G.  T.  1891)  41  State  Rep. 
462,  17  N.  Y.  S.  449;  Pusey  v.  New 
York  West  Line  R.  Co.,  (Sup.  G.  T. 
1873)  14  Abb.  Pr.  N.  S.  434;  Chase 
v.  Lippe,  (Com.  PI.  G.  T.  1881)  12 
Wkly.  Dig.  182.  But  see  Wintermute 
v.  Cooke,  (1878)  73  N.  Y.  107,  revers- 
ing 7  Hun  476;  Kirschmann  v. 
Lediard,  (Sup.  G.  T.  1872)  61  Barb. 
573. 

74.  Buck  V.  Burk,  (1858)  18  N.  Y. 
337;  Gould  V.  Banks,  (Sup.  1832) 
8  Wend.  562. 

75.  Buck  V.  Burk,  (1858)  18  N.  Y. 
337. 

76.  Gould  V.  Banks,  (Sup.  1832)  8 
Wend.  562. 

77.  Hand  v.  Brooks,  (Sup.  1897) 
21  App.  Div.  489,  47  N.  Y.  S.  683. 
See  also  Murphy  v.  Dernberg,  (Sup. 
1903)  84  App.  Div.  101,  82  N.  Y.  S. 
585. 
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failure  to  make  a  demand  within  the  time  specified  forfeit  his  right 
to  payment." 

§  947.  Particular  Incidents  Arising  Out  of  Such  Contracts.— 
As  a  general  rule  where  the  agreement  is  to  pay  in  property  or 
services,  a  demand  is  necessary  to  place  the  promisor  in  default.''' 
Where  the  articles  in  which  payment  is  to  be  made  are  to  be 
selected  by  the  payee,  it  is  incumbent  on  him  in  the  first  instance 
to  make  the  selection  before  the  time  fixed  for  payment  in  order 
that  the  other  party  may  perform  the  contract  according  to  its 
terms,*"  and  if  he  fails  to  do  so  the  payor  may  discharge  himself 
from  liability  by  making  the  selection  himself  and  delivering  the 
goods  so  selected.*!  The  payee,  however,  does  not  lose  the  entire 
benefit  of  the  contract  by'  omitting  to  make  the  selection,  and  unless 
the  payor  makes  the  selection  himself  and  delivers  the  goods 
selected,  his  liability  continues,  at  least  to  the  extent  of  a  delivery 
of  articles  of  his  own  selection,  and  on  his  absolute  refusal  to  make 
such  delivery  and  denial  of  further  liability  on  the  contract  he  may 
be  held  liable  as  for  a  money  demand.*^  And  it  has  been  held  that 
even  after  the  expiration  of  the  time  for  delivery,  the  payor  cannot 
be  held  liable  as  for  a  money  demand  unless  a  selection  and  demand 
is  made  by  the  payee  and  refused  by  the  payor ;  the  right  of  selec- 
tion conferred  on  the  payor  by  the  failure  of  the  payee  to  make 
the  selection,  does  not  impose  on  him  the  duty  to  exercise  this 
right  and  tender  articles  of  his  own  selection  under  the  penalty  of 
being  held  in  default  and  liable  as  for  a  money  demand.*^  A  demand 
on  a  retail  dealer  to  pay  in  articles  from  his  store  must  be  made 
at  a  reasonable  time  in  order  that  a  refusal  to  comply  with  the 
demand  may  constitute  a  default  by  the  dealer.**  Thus  where  the 
dealer  had  given  notice  of  his  intended  removal  to  another  location 
and  a  reasonable  opportunity  given  the  payee  to  make  his  selection, 

78.  Gilbert  v.  Danforth,  (1852)  6  80.  Gillbert  v.  Danforth,  (1852)  6 
N.  Y.  585;  Keeffe  v.  Bannin,  (Sup.  N.  Y.  585;  Keeffe  v.  Bannin,  (Sup. 
1901)  57  App.  Dlv.  361,  68  N.  Y.  S.  1901)  57  App.  Div.  361,  68  N.  Y.  S. 
352.  352. 

79.  Keeffe  v.  Bannin,  (Sup.  1901)  81.  Gilbert  v.  Danforth,  (1852)  6 
57  App.  Div.  361,  68  N.  Y.  S.  352;  N.  Y.  585. 

Vance   v.    Bloomer,    (Sup.    1838)    20  82.  Gilbert  v.  Danforth,    (1852)    6 

Wend.   196;   Moore  v.  Hudson  River  N.  Y.  585. 

R.  Co.,    (Sup.  G.  T.   1851)    12  Barb.  83.  Keeffe  v.  Bannin,    (Sup.  1901) 

156;  Bradley  v.  Mirick,   (Sup.  G.  T.  57  App.  Div.  361,  68  N.  Y.  S.  352.. 

1881)   25  Hun  272,  affirmed  91  N.  Y.  84.  Buck  v.  Burk,  (1856)   18  N.  Y. 

293;   Hunt  v.  Westervelt,    (Com.  PI.  337. 

1855)   4  E.  D.  Smith  225. 
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the  refusal  of  the  dealer  to  deliver  articles  packed  for  removal  is 
not  unreasonable  and  does  not  place  him  in  default.^"  Where  a 
merchant  agrees  to  pay  in  ready  made  clothing  he  is  not  required 
to  deliver  a  garment  made  for  a  customer  for  a  stipulated  price.*' 
Where  the  agreement  is  to  pay  in  livery  hire  the  law  implies  that 
such  services  are  to  be  rendered  at  the  then  place  of  business  of 
the  person  by  whom  they  are  to  be  rendered,"  and  if  he  removes 
to  a  different  locality  the  other  party  is  not  required  to  accept 
services  from  his  new  place  of  business.**  An  agreement,  however, 
by  a  retail  dealer  to  pay  in  articles  to  be  selected  from  his  stock 
does  not,  it  seems,  prevent  him  from  removing  his  store  to  another 
location  in  the  same  city  or  neighborhood ;  and  it  has  been  held  that 
where  a  retail  dealer  agreed  to  pay  on  demand  in  articles  to  be 
selected  by  the  payee  from  the  former's  store,  described  as  located 
at  a  certain  place,  this  does  not  require  the  payor  to  maintain 
his  store  at  the  designated  place  indefinitely,  but  after  maintaining 
it  at  such  place  for  a  reasonable  time,  he  may,  after  notice 
to  the  payee  of  his  intended  removal  and  after  a  reasonable  time 
for  selection,  remove  his  store  to  another  location  so  as  to  require 
the  payee  to  make  his  selection  at  the  new  place.*'  Where  the 
agreement  of  a  retail  dealer  is  to  pay  generally  on  demand  in 
articles  to  be  selected  by  the  payee  from  his  stock,  he  is  not  required 
to  replenish  his  stock  as  sales  are  made  therefrom;  if  the  payee 
delays  in  making  his  selection  he  runs  the  risk  of  a  reduction  in 
the  stock.'"  An  agreement  to  pay  a  certain  amount  in  stock  of  a 
corporation  contemplates  that  the  payor  has  the  right  to  turn  in  the 
stock  at  its  face  value  rather  than  its  actual  market  value.'^  Where 
the  agreement  of  a  merchant  or  tradesman  is  to  pay  a  certain 
amount  in  articles  or  services  the  implication  is  that  the  articles 
are  to  be  delivered  or  the  services  rendered  at  the  usual  and  reason- 
able prices  charged  for  such  articles  or  services.'^     The  fact  that 

90.  Buck  V.  Burk,  (1858)  18  N.  Y. 
337. 

91.  Bates  v.  Cherry  Valley,  etc.,  R. 
Co.,  (Sup.  1874)  3  Thomp.  &  C.  16, 
affirmed  on .  opinion  below  59  N.  Y. 
641.     See  also  Moore  v.  Hudson  River 

"R.  Co.,  (Sup.  G.  T.  1851)  12  Barb. 
156.  But  see  Hart  v.  Lauman,  (Sup. 
G.  T.   1859)    29  Barb.   410. 

92.  Hand  v.  Gas  Engine,  etc.,  Co., 
(1901)  167  N.  Y.  142,  60  N.  E.  425. 
reversing  34  App.  Div.  354,  54  N.  Y. 


85. 

Buck  V.  ; 

Burk^ 

,  (1858)   18  N.  Y. 

337. 

86. 

Vance  v. 

Bloomer,   (Sup. 

1838) 

20  Wend.  196. 

87. 

Murpliy 

V. 

Dernberg, 

(Sup. 

1903) 

84  App. 

Div. 

101,  82  N. 

Y.  S. 

585. 

88. 

Murphy 

V. 

Dernberg, 

(Sup. 

lOOS) 

84  App. 

Div. 

101,  82  N. 

Y.  S. 

585. 

89. 

Buck  V.  : 

Burk, 

,  (1858)   18  N.  Y. 

337. 
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the  merchant  has  offered  certain  goods  at  a  special  price  for  cash 
does  not  affect  his  right  to  charge  the  usual  price ;  ''^  and  the  payee 
has  no  right  to  demand  a  delivery  of  the  articles  at  less  than  the 
payor's  usual  price,  merely  because  he  may  be  able  to  purchase 
similar  articles  elsewhere  at  a  lesser  price.'^  Where  a  land  com- 
pany agrees  to  accept  scrip  issued  by  it  in  payment  for  its  land, 
it  is  not  required  to  accept  such  scrip  in  payment  for  lands  sold 
at  below  its  usual  prices  on  a  cash  basis. ^^  The  phrase  ' '  cost  price  ' ' 
as  used  in  an  agreement  by  a  retailer  to  make  payment  in  goods 
at  not  above  a  certain  per  cent  of  the  "  cost  price  "  means  the 
actual  cost  to  him  even  though  it  may  have  been  above  the  fair 
wholesale  market  price.*^  Where  the  promise  of  a  merchant  was 
to  pay  generally  a  certain  amount  in  articles  to  be  selected  from 
his  stock,  the  view  was  taken  in  an  early  case  that  the  payee  was 
not  required  to  take  at  one  time  articles  in  full  payment,  but  could 
select  articles  in  parcels  as  his  needs  required."  An  agreement  for 
payment  in  the  obligations  of  a  third  person  implies  that  the  obli- 
gations delivered  shall  be  the  genuine  obligations  of  such  third 
person ;  if  they  are  forgeries  or  issued  by  an  agent  without  author- 
ity this  is  not  a  performance  of  the  contract.^'  Thus  where  the 
agreement  was  to  pay  for  services  in  the  certificates  of  indebtedness 
of  a  municipal  or  quasi-municipal  corporation,  the  delivery  of  cer- 
tificates invalid  for  want  of  power  on  the  part  of  the  officers  to 
issue  them,  will  not  operate  as  a  satisfaction  of  the  debt,  though 
both  parties  acted  in  good  faith,  and  on  a  return  of  such  certificates 
the  creditor  may  recover  on  the  contract  for  the  services  rendered.'' 

Recovery  for  Part  Performance 

§  948.  General  Rule  a^  to  Recovery;  Full  Performance  Not 

Excused. —  It  is  the  well  recognized  general  rule  that  to  entitle  a 
party  to  recover  on  an  entire  contract,  where  performance  on  his 

S.   250;    Murphy  v.   Demberg,    (Sup.  Co.,   (Sup.  G.  T.  1888)   17  State  Rep. 

1903)    84  App.  Div.  101,  82  N.  Y.  S.  131,  1  N.  Y.  S.  908. 

585;   Vance  v.  Bloomer,   (Sup.  1838)  96.  Buck  v.  Burk,   (1858)   18  N.  Y. 

20  Wend.   196,   199;    French  v.  Mar-  337. 

quand    (Sup.  1843)   Hill  &  D.  Supp.  97.  Vance  v.  Bloomer,   (Sup.  1838) 

160.  20  Wend.  196,  199. 

93.  French     v.     Marquand,     (Sup.  98.  Catlin   v.   Munn,    (Sup.    G.    T. 
1843)    Hill  &  D.  Supp.  160.  1885)    37  Hun  23. 

94.  Vance  v.  Bloomer,   (Sup.  1838)  99.  Catlin    v.    Munn,    (Sup.   G.   T. 
20  Wend.  196,  199.                                         1885)    37  Hun  23. 

95.  Rogers  v.  New  York,  etc.,  Land 
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part  is  a  condition  precedent  to  his  right  to  enforce  the  contract, 
he  must  show  a  full  performance  on  his  part  or  some  valid  excuse 
therefor ;  no  recovery  is  allowed  for  a  part  performance  when  full 
performance  is  not  excused,  though  such  part  performance  may 
result  m  a  benefit  to  the  other,  party .^  ' '  To  hold  a  different  doc- 
trine,"  says  Comstock,  J.,  in  a  well  considered  early  case,  "  would 
be  simply  to  make  another  contract,  and  would  be  giving  to  parties 
an  encouragement  to  violate  their  engagements,  which  the  just 
policy  of  the  law  does  not  permit.  .  .  .  The  rule,  as  it  is  well  settled 
with  us,  allows  a  party  to  retain  without  compensation  the  benefits 
of  a  partial  performance,  where  from  the  nature  of  the  contract 
he  must  receive  such  benefits  in  advance  of  a  full  performance,  and 
by  its  terms  or  just  construction  he  is  under  no  obligation  to  pay 


1.  Catlin  V.  Tobias,  (1863)  26  N. 
Y.  217;  Husted  v.  Craig,  (1867)  36 
N.  Y.  221,  1  Trans.  App.  331;  Brown 
V.  Weber,  (1868)  38  N.  Y.  187,  6 
Trans.  App.  94;  Western  R.  Co.  v. 
Bayne,  (1878)  75  N.  Y.  1,  affirming 
11  Hun  166;  Dauchey  v.  Drake, 
(1881)  85  N.  Y.  407,  affirming  9 
Daly  31;  Kelso  v.  Ellis,  (1918)  224 
N.  Y.  528,  121  N.  E.  384,  reversing 
171  App.  Div.  912  mem.,  155  N.  Y.  S. 
1117;  Colberg,  v.  Emerson,  (Sup. 
1898)  28  App.  Div.  1,88,  50  N.  Y.  S. 
,945;  Johnson  v.  Mt.  Vernon,  (Sup. 
1898)  34  App.  Div.  37,  53  N.  Y.  S. 
1063;  Fisher  v.  Goodrich,  (Sup. 
1901)  61  App.  Div.  534,  70  N.  Y.  S. 
38;  Jennings  v.  Gamp,  (Sup.  1816) 
13  Johns.  94;  Ketchum  v.  Evertson, 
(Sup.  1816)  13  Johns.  359;  Starr  v. 
Liftchild,  (Sup.  G.  T.  1863)  40 
Barb.  541;  Monroe  v.  Reynolds, 
(Sup.  G.  T.  1867)  47  Barb.  574; 
Johnson  v.  Tyng,  (Sup.  G.  T.  1890) 
58.  Hun  501,  35  State  Rep.  570,  12 
N.  Y.  S.  630;  Cronin  v.  Tebo,  (Sup. 
G.  T.  1893)  71  Hun  59,  54  State  Rep. 
91,  24  N  Y.  S.  644,  affirmed  144  N.  Y. 
660,  71  State  Rep.  300,  39  N.  E.  344; 
Sherwood  v.  Graves,  (Sup.  G.  T. 
1894)  83  Hun  153,  64  State  Rep.  324, 
.31  N.  Y.  S.  660,  affirmed  155  N.  Y. 
636  mem.,  49  N.  E.  1104;  Cunning- 
ham V.  Cohn,    (Com  PI.  G.  T.  1895) 


14  Misc.  12,  69  State  Rep.  498,  35  N. 
Y.  S.  125;  Manda  v.  Sullivan  County 
Club,  (Sup.  App.  T.  1896)  16  Misc. 
366,  74  State  Rep.  377,  38  N.  Y.  S. 
55;  Pearse  v.  Divver,  (Sup.  App.  T. 
1898)  23  Misc.  691,  52  N.  Y.  S.  87; 
Willcinson  v.  MoLeod,  (Sup.  App.  T. 
1913)  80  Misc.  220,  140  N.  Y.  S. 
1031;  Gerber  v.  Kalmer,  (Sup. 
App.  T.  1918)  104  Misc.  85,  171 
N.  Y.  S.  92;  Conrady  v.  Loewer's 
.Gamibrinus  Brewery  Co.,  (Sup.  App. 
T.  1907)  107  N.  Y.  S.  94;  Kumiberger 
V.  Hartford,  (Sup.  App.  T.  1909)  114 
N.  Y.  S.  808;  Automatic  Refrigerat- 
ing Co.  V.  New  York  Independent 
Meat  Co.,  (Sup.  App.  T.  1913)  142 
N.  Y.  S.  478;  Hochberg  Contracting 
Co.  V.  F  &  P.  Auto  Transp.  Co.,  ( Sup. 
App.  T.  1916)  158  N.  Y.  S.  879; 
Green  v.  James  McCreery  Realty 
Corp.,  (Sup.  App.  T.  1917)  167  N.  Y. 
S.  909;  Raisler  Sprinkler  Co.  v.  Gen- 
eral Plater's  Supply  Co.,  (Sup.  App. 
T.  1919)  173  N.  Y.  S.  435;  Preston 
V.  Smallwood,  (Sup.  G.  T.  1892)  48 
State  Rep.  199,  20  N.  Y.  S.  504; 
Mayer  v.  Haaren,  (Super.  Ct.  1889) 
57  Super.  Ct.  574,  25  State.  Rep.  696, 
5  N.  Y.  S.  436;  Dauchy  v.  Tutt,  (Sup. 
G.  T.  1884)  19  Wkly.  Dig.  490;  Rich- 
ardson V.  English,  (Sup.  G.  T.  1885) 
22  Wkly.  Dig.  431. 
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until  the  performance  is  complete.'"!  Thus  in  case  of  an  entire 
contract  of  employment,  if  the  employee  wrongfully  leaves  or  is 
discharged  for  cause,  he  cannot  recover  for  the  part  performance,' 
And  where  in  a  contract  for  the  erection  or  repair  of  a  building  or 
the  doing  of  other  work  on  the  land  of  another,  performance  is  to 
proceed  payment  and  is  a  condition  thereof,  the  contractor,,  if.  he 
substantially  fails  to  perform,  cannot  recover  anything,.far  his, 
labor  and  materials  notwithstanding  the  owner  enjoys  the  .benefit, 
of  the  woi'k  so  far  as  it  has  been  completed.''  Mere  occupation  of 
the  building  is  not  in  such  a  case,  a  waiver  of  strict  performance,'. 
In  a  case  of  this  character,  says  Comstock,  J.,  "  the  owner,  from 
the  nature  and  necessity  of  the  case,  takes  the  benefit  of  part  per-, 
formance,  and  therefore  by  merely  so  doing  does  not  necessarily 


2.  Smith  V.  Brady,  (1858)  17  N.  Y. 
173,  187. 

3.  Huntingdon  v.  Claflin,  (1868) 
38  N.  Y.  182,  6  Trang.  App.  168. 
affirming  23  Super.  Ct.  262;  Eden  v. 
Silberfcerg,  (Sup.  1903)  89  App.  Div. 
259,  85  N.  Y.  S.  781;  Corrigan  v.  E. 
M.  P.  Producing  Corp.,  (Sup.  1917) 
179  App.  Div.  810,  167  N.  Y.  S.  206; 
Reab  v.  Moor,  (Sup.  1822)  19  Johns. 
337;  Sickles  v.  Pattison,  (Sup.  1835) 
14  Wend.  257;  Bozzone  v.  Stafiford, 
(Sup.  App.  T.  1914)  85  Misc.  53,  146 
N.  Y.  S.  1076;  White  v.  High  Speed 
Tools  Corp.,  (Sup.  App.  T.  1919)  174 
N.  Y.  S.  177;  Goldstein  v.  White, 
(Com.  PI.  G.  T.  1892)  43  State  Rep. 
121,  16  N.  Y.  S.  860.  See  also 
Scheuer  v.  Monash,  (Sup.  App.  T. 
1901)    35  Misc.  276.  71  N.  Y.  S.  818. 

4.  Smith  V.  Brady,  -(1858)  17  N. 
Y.  173;  Walker  v.  Millard,  (1864) 
29  N.  Y.  375;  Glacius  v.  Blaclc, 
(1872)  50  N.  Y.  145,  on  second  appeal 
67  N.  Y.  563;  Lawson  v.  Hogan, 
(1883)  93  N.  Y.  39;  Stewart  v. 
Newhury,  (1917)  220  N.  Y.  379,  384, 
115  N.  E.  984,  reversing  163  App. 
Div.  868,  147  N.  Y.  S.  1144;  Steel 
Storage,  etc.,  Gonstr.  Co,  v.  Stock, 
(1919)  225  N.  Y.  173,  121  N.  E.  786, 
reversing  172  App.  Div.  936  mem., 
156  N.  Y.  S.  1146;  Robinson  v. 
Chinese  Charitable,  etc.,  Ass'n,  (Sup. 
1900)    47  App.  Div.   69,  62  N.  Y    S. 

29 


292;  Mitchell  v.  Williams,  (Sup. 
1903)  80  App.  Div.  527,  80  N.  Y.  S. 
864;  Excelsior  Terra  Cotta  Co.  v. 
Harde,  (Sup.  1904)  90  App.  Div.  4, 
85  N.  Y.  S.  732,  affirmed  on  other 
grounds  181  N.  Y.  11,  73  N.  E.  494, 
16  N.  Y.  Annot.  Cas.  40;  Fuoha  v. 
Saladino,  (Sup.  1909)  133  App.  Div. 
710,  118  N.  Y.  S.  172;  McNeal  v. 
Clement,  (Sup.  G.  T.  1873)  2  Thomp. 
&  C.  363;  Lewis  v.  Yagel,  (Sup.  G.  T. 
1894)  77  Hun  337,  60  State  Rep.  23; 
28  N.  Y.  S.  833;  Cassady  v.  Horton, 
(Sup.  App.  T.  1900)  32  Misc.  148, 
152,  65  N.  Y.  S.  626;  Levin  v.  Spero, 
(Sup.  App.  T.  1901)  33  Misc.  781,  67 
N.  Y.  S.  931;  Gersmann  v.  Walpole, 
(Sup.  App.  T.  1913)  79  Misc.  49,  139 
N.  Y.  S.  1 ;  Rosen  v.  Bonagur,  ( Sup. 
App.  T.  1913)  143  N.  Y.  S.  1059; 
Paladino  Contracting  Co.  v.  Walsh, 
(Sup.  App.  T.  1913)  144  N.  Y.  S.  7; 
Schwartz  v.  Sable,  (Sup.  App.  T. 
1915)  154  N  Y.  S.  121;  Crane  v. 
Knubel,  (Super.  Ct.  1873)  34  Super. 
Ct.  443,  43  How.  Pr.  389,  affirmed  61 
N.  Y.  645;  Tucker  v.  Williams,  (Com. 
PI.  Sp.  T.  1859)  2  Hilt.  562;  Homan 
V.  Cameron,  (City  Ct.  G.  T.  1875) 
1  Wkly.  Dig.  103.  See  also  Walker 
V.  Millard,  (1864)  29  N.  Y.  375; 
Pearse  v.  Diwer,  (Sup.  App.  T. 
1898)  23  Misc.  691,  52  N.  Y.  S.  87. 
5.  Smith  v.  Brady,  (1858)  17  N.  Y, 
173. 
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waive  anything  contained  in  the  contract.  To  impute  to  him  a 
voluntary  waiver  of  conditions  precedent  froin  the  mere  use  and 
occupation  of  the  building  erected,  unattended  by  other  circum- 
stances, is  unreasonable  and  illogical  because  he  is  not  in  a  situation 
to  elect  whether  he  will  or  will  not  accept  the  benefit  of  an  imper- 
fect performance.  To  be  enabled  to  stand  tipon  the  contract  he 
cannot  reasonably  be  required  to  tear  down  and  destroy  the  edifice 
if  he  prefers  it  to  remain.  As  the  erection  is  his  by  annexation  to 
the  soil  he  may  suffer  it  to  stand,  and  there  is  no  rule  of  law  against 
his  using  it  without  prejudice  to  his  rights.'*^  The  same  view  is 
taken  as  regards  a  contract  to  grade  a  race  track.'  Also  in  case 
of  an  entire  contract  for  the  sale  and  delivery  of  chattels,  delivery 
to  be  made  in  instalments,  if. the  seller  after  the  delivery  of  one 
instalment  makes  default  in  further  deliveries,  he  is  denied  the 
right  to  recover  for  such  part  performance,*  and  in  such  a  case, 
where  the  articles  are  purchased  for, use  in  the  course  of  the  buyer's 
business,  the  fact  that  they  are  consumed  in  such  use,  and  a  return 
is  thus  rendered  impossible,  does  n6t  affect  the  liability  of  the 
buyer.''  Where  a  claim  for  liquidated  damages  is  made  by  the 
party  for  whom  work  is  to  be  done  on  account  of  a  delay  in  the 
completion  of  the  work,  a  recovery'  for  such  damages  cannot  be 
allowed,  and  at  the  same  time  all  recovery  or  allowance  for  the 
work  done  by  the  other  party  denied." 

§  949.  Divisible  Contracts;  Severance  in  Performance. —  If  a 
contract  is  severable  in  the  first  instance  a  recovery  may  be  had  in 
so  far  as  a  severable  part  has  been  performed,  though  there  has 
been  a  default  in  performance  in  full.  Thus,  if  an  executory  con- 
tract for  the  sale  of  chattels  is  severable,  the  seller  may  recover 
to  the  extent  that  a  divisible  part  of  the  contract  has  been  per- 
formed, subject  to  the  right  of  the  buyer  to  recoup  such  damages 
as  he  may  have  suffered  from  the  seller's  failure  to  perform  fully,'* 

6.  Smith  V.  Brady,  (1858)  17  N.  Y.  (Sup.  G.  T.  1871)  60  Barb.  144,  41 
173,   189.  How.  Pr.  400,  3  Lans.  520,;'  Vickers 

7.  Flood  V.  Mitchell,  (1877)  68  N.  v.  Moore,  (Sup.  G.  T.  1884)  19  Wkly. 
Y.  507,  reversing  on  other  grounds  4  Dig.  370. 

Hun  813.  ,  9.  Catlin  v.  Tobias,    (1863)    26  N. 

8.  Catlin  v,  Tobias,    (1863)    26  N.       Y.  217. 

Y.    217;    Champlin    v.    Rowley,    (Ct,  10.  Lennon   v.   Smith,    (1891)    124 

Err.   1837)    18  Wend.   187;   Paige  v.  N.  Y.  578,  36  State  Rep.  880,  27  N. 

Ott,   (Sup.  1848)   5  Denio  406;  Ming  E.    243,    reversing    14   Daly    520,    16 

V.  Corbin,  (Sup.  G.  T.  1890)  32  State  State  Rep.  668,  1  N.  Y.  S.  97. 

Rep.   1002,  57  Hun  592,  10  N.  Y.  S.  11.  Ming  v.  Corbin,   (.1894)   142  N. 

641.     See    also    Sharpe    v.    Johnson,  Y.   334,  59   State   Rep.   14,  37   N.  E, 
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and  the  same  is  true  as  regards  a  divisible  contract  for  Ihe  rendition 
of  services  or  the  like.'^  Also  if  a  contract  is  severed  in  its  per- 
formance a  recovery  may  be  had  for  the  part  performance.  Thus, 
if  an  entire  contract  for  the  sale  of  goods  is  severed  in  its  perform- 
ance a  recovery  may  be  had  for  such  part  performance,  though  the 
seller  thereafter  fails  to  make  a  delivery  of  the  residue."  And  in 
case  of  an  entire  contract  for  repairs  on  a  house,  if  the  party,  before 
full  performance,  gives  his  note  for  work  then  done,  the  note  maj' 
be  enforced  though  the  contractor  thereafter  fails  to  complete  his 
contract.^*  Also  if  one  party  to  a  contract  with  notice  of  the  inabil- 
ity of  the  other  party  to  perform  fully  accepts  a  part  performance, 
a  full  performance  as  a  condition  precedent  to  any  recovery  is 
thereby  waived  and  a  recovery  for  such  part  performance  may  be 
had.'^  Thus,  if  a  buyer  accepts  a  delivery  of  less  than  the  agreed 
amount  of  the  commodity  sold,  with  notice  from  the  seller  of  his 
inability  to  make  further  delivery,  the  seller  may  recover  for  such 
partial  performance  subject  to  the  buyer's  claim  for  damages  for 
the  failure  to  perform  fully." 

§  950.  Completion  of  Performance  on  Account  of  Contractor. — 
The  mere  fact  that  after  a  contractor  has  defaulted  in  the  perform- 
ance of  his  contract,  the  other  party  notifies  him  that  if  he  does 
not  complete  the  work  such  party  will  proceed  to  do  so  at  his 
expense  does  not  entitle  the  contractor  to  recover  with  a  deduction 
for  the  amount  it  would  cost  to  complete  the  work,  where  he  does 
not  accept  the  implied  offer  of  the  other  party  so  as  to  complete 

105,  affirming  68  Hun  161,  52  State  own  use,  and  by  his  acts  evinces  that 

Rep.  71,  22  N.  Y.  S.  647.  he  waives  the  condition  precedent  of 

12.  Snook   V.    Fries,     (Sup.    G.    T.  a  complete  delivery,   the   seller   may 
1855)    19  Barb  313.     See  supra,  sec-  recover   for  the  portion   delivered, 
tion  861  et  seq.,  as  to  entire  and  di-  14.  Walker  v.  Millard,    (1864)    29 
■visible  contracts  generally.  N.  Y.  375. 

13.  Ming  V.  Corbin,  (1894)  142  N.  15.  Hall  v.  New  Hartford  Canning 
Y.  334,  59  State  Rep.  14,  37  N.  E.  Co.,  (Sup.  1912)  153  App.  Div.  562, 
105  affirming  68  Hun  161,  52  State  138  N.  Y.  S.  866;  Bracco  v.  Tighe, 
Rep.  71,  22  N.  Y.  S.  647.                 •  (Sup.   G.   T.   1894)    75  Hun   140,   58 

In  Avery  v.  Willson,   (1880)   81  N.  State  Rep.  589,  27  N.  Y.  S.  34;  Erie 

Y.  341,  it  is  held  tliat  while  as  a  gen-  Beach    Amusements   v.    Spirella    Co., 

eral  rule  no  action  lies  on  the  part  (County  Ct.  1918)   105  Misc.  170,  173 

of  a  seller  on  a  contract  for  the  sale  N.  Y.  S.  626. 

and  delivery  of  a   specified  quantity  16.  Silberman  v.  Fretz,  (Sup.  1896) 

of  goods,  until  the  whole  quantity  is  12   App.  Div.  328,   42  N.  Y.   S.   559, 

delivered,  yet  when  the  whok  deliv-  affirming  16  Misc.  449,  73  State  Rep. 

ery  is  to 'be  at  one  and  the  same  time  339,   38  N.  Y.   S.   151;   Hall  v.  New 

and  the  buyer  elects  to  receive  a  por-  Hartford   Canning   Co.,    (Sup.   1912) 

tion  and  appropriates  the  same  to  his  153  App.  Div.  562,  138  N.  Y.  S.  8'6(i. 
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the  work  and  its  completion  is  not  undertaken  by  the  owner." 
And  the  fact  that  the  contract  contains  a  provision  authorizing 
the  owner  to  take  possession  and  complete  the  contract  at  the 
expense  of  the  owner  is  immaterial,  as  this  is  a  privilege  which 
he  may  exercise  or  not  as  he  chooses  and  imposes  on  him  no  duty 
to  do  so.^*  If,  however,  the  owner  does  exercise  this  right,  the  work 
of  completion  is  deemed  to  be  done  under  the  contract  and  on 
account  of  the  contractor,  and  he  is  entitled  to  recover  any  balance 
of  the  contract  price  after  deducting  the  cost  of  completion,*'  but 
if  the  contractor  brings  his  action  before  the  work  is  completed  by 
the  owner,  he  can  only  recover  on  the  theory  of  a  wrongful  termi- 
nation of  his  employment.^" 

§  951.  Recovery  Where  Pull  Performance  Is  Excused ;  General 
Rule. —  If  full  performance  is  excused  compensation  may,  as  a 
general  rule,  be  recovered  for  the  part  performance. ^i  This  rule  is 
applied  where  full  performance  is  excused  or  prevented  by  the 
wrongful  act  or  omission  of  the  other  party  or  a  third  person  for 
whose  act  he  is  responsible.^^    As  said  by  Johnson,  J. :    "No  prin- 


17.  Norton  v.  United  States  Wood 
Preserving  Co.,  (Sup.  1903)  89  App. 
Div.  237,  85  N.  Y.  S.  886. 

18.  Mitchell  v.  Williams,  (Sup. 
1903)  80  App.  Div.  527,  530,  80  N. 
Y.   S.   864. 

19.  White  V.  Livingston,  (Sup. 
1902)  69  App.  Div.  361,  75  N.  Y.  S. 
466,  affirmed  174  N.  Y.  538  mem.,  66 
N.  E.  1118.     See  supra,  section  904. 

20.  Mahoney  v.  Oxford  Realty  Co., 
(Sup.  1909)  13'3  App.  Div.  656,  118 
N.  Y.   S.   216. 

21.  Niblo  v.  Binsse,  (App.  1864) 
1  Keyes  476,  3  Abb.  App.  Div.  375; 
Jones  V.  Judd,  (1850)  4  N.  Y.  411, 
412;  Heine  v.  Meyer,  (1874)  61  N.  Y. 
171;  Whelan  v.  Ansonia  Cloclc  Co.. 
(1884)  97  N.  Y.  293,  affirming  27 
Hun  557;  Koslan  v.  Lebinson,  (Sup. 
App.  T.  1918)  169  N.  Y.  S.  457; 
Pelonze  v.  Stewart,  (Super.  Ct.  1842) 
1   N.   y.   Leg.   O'bs.   170. 

22.  Clarlc  v.  New  York,  (1850)  4 
N.  Y.  338;  Fallon  v.  Lawler,  (18861 
102  N.  Y.  228,  1  State  Rep.  397,  6 
N.  E.  392;  Simmons  v.  Ocean  Cause- 
way, (Sup.  1897)  21  App.  Div.  30, 
47  N.  Y.  S.  360;  Vaughn  Mach.  Co. 


V.  Quintard,  (Sup.  1899)  37  App. 
Div.  368,  55  N.  Y.  S.  1114;  Clark 
V.  West,  (Sup.  1910)  137  App.  Div. 
23,  122  N.  Y.  S.  380,  affirmed  201 
N.  Y.  569  mem.,  95  N.  E.  1125;  Zadek 
V.  Olds,  (Sup.  1915)  166  App.  Div. 
60,  151  N.  Y.  S.  634;  Gates  v.  Daven- 
port, (Sup.  G.  T.  1859)  29  Barb. 
160;  Zimmermann  v.  Jovirgensen, 
(Sup.  G.  T.  1893)  70  Hun  222,  226, 
54  State  Rep.  13,  24  N.  Y.  S.  170, 
affirmed  144  N.  Y.  656  mem.,  39  N. 
E.  859;  Purdy  v.  Nova  Scotia  Mid- 
land "  R.  etc.,  Co.,  (Com.  PI.  G.  T. 
1895)  11  Misc.  406,  65  State  Rep. 
282,  32  N.  Y.  S.  157,  affirming  8  Misc. 
510,  59  State  Rep.  409,  28  N.  Y.  S. 
758;  New  Publication  Co.  v.  Stern, 
(Sup.  App.  T.  1911)  127  N.  Y.  S. 
393;  Levenson  Wrecking  Co.  v.  Jar- 
din  Co.,  (Sup.  App.  T.  1914)  147  N. 
Y.  S.  939;  Cargain  v.  Everett,  (Sup. 
G.  T.  1891)  62  Hun  620,  42  State 
Rep.  618,  16  N.  Y.  S.  668;  Dillon  v. 
Ma&terson,  (Super.  Ct.  G.  T.  1877) 
42  Super.  Ct.  176,  on  prior  appeal  39 
Super  Ct.  133;  Belshaw  v.  Colie, 
(Com.  PI.  1851)  1  E.  D.  Smith  213, 
3  Code  Rep.  184. 
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ciple  of  law  is  better  settled  than  this,  that  when  one  party  has, 
by  his  own  act  or  default,  prevented  the  other  party  from  fully 
performing  his  contract,  the  party  thus  preventing  performance 
cannot  take  advantage  of  his  own  act  or  default  and  screen  himself 
from  payment  for  what  has  been  done  under  the  contract.  The 
law  will  imply  a  promise  on  his  part  to  remunerate  the  other  party 
for  what  has  been  done,  and  support  an  action  upon  such  implied 
promise. ' '  ^^  And  a  party  to  a  contract  whose  failures  to  perform 
it  have  contributed  to  the  failures  of  the  other  party  to  perform, 
cannot  urge  that  the  failures  of  the  latter  are  an  absolute  defense 
to  an  action  brought  by  him  to  recover  for  the  partial  perform- 
ance.^* Also  where  full  performance  is  excused  by  reason  of  a  sub- 
sequent law  preventing  further  performance  a  recovery  may  be  had 
for  the  partial  performance.^"  If  a  contract  for  the  storage  of 
property  is  entire  and  the  property  is  accidentally  destroyed  by 
fire  without  the  fault  of  the  bailee,  this  will  excuse  his  failure  to 
return  it,^^  but  the  bailee  is  not  entitled  to  recover  compensation 
for  the  part  performance  of  his  contract  or  retain  a  partial  pay- 
ment on  account.^' 

§  952.  Performance  of  Personal  Services  Prevented  by  Death 
or  Sickness  Generally. —  It  is  well  settled  that  full  performance 
of  an  entire  contract  to  render  personal  services  is  essential  to  the 
right  to  compensation,  and  no  recovery  can  be  had  if  full  perform- 
ance is  not  excused.^*  Contracts  for  services  personal  in  their 
nature  are,  however,  regarded  as  entered  into  on  the  assumed  basis 
of  the  continuance  of  the  life  and  health  of  the  employee,^^  and 
though  the  contract  is  entire  and  a  rendition  of  the  services  is  a 
condition  precedent  to  the  right  of  the  employee  to  recover  the 
agreed  compensation,  it  is  now  well  settled  that  if  full  performance 
is  prevented  by  the  sickness  or  death  of  the  employee,  a  recov- 
ery may  be  had  for  the  services  rendered.^"     In  this  connection 

.    23.  Niblo  V.  Binsse,   (App.  1864)   1  29.  See  supra,  section  890. 

Keyes  476,  3  Abb.  App.  Dec.  375,  378.  30.  Wolfe  v.  Howes,   1859)    20  N. 

24.  Delafield  v.  Westfield,  (Sup.  Y.  197,  affirming  24  Barb.  174,  666; 
1899)  41  App.  Div.  24,  58  N.  Y.  S.  Clark  v.  Gilbert,  (1863)  26  N.  Y. 
277,  affirmed  169  N.  Y.  582  mem,,  62  279;  Fahy  v.  North,  (Sup.  G.  T. 
N.  E.  1095.  1855)      19     Barb.     341;     Casten     v. 

25.  Jones  v.  Judd,  (1850)  4  N.  Y.  Decker,  (Sup.  G.  T.  1886)  3  State 
411,  412;  Heine  v.  Meyer,  (1874)  61  Rep.  429,  25  Wkly.  Dig.  231;  Fisher 
N.  Y.  171.  V.  Monroe,    (Com.  PI.  1891)    16  Daly 

26.  See  infra,  section  973.  461,  464,  34  State  Rep.  760,  12  N.  Y. 
27    Archer  v.  McDonald,    (Sup.  G.       S.  273;  Requa  v.  Bulkley,   (Com.  PI. 

T.  1885)   36  Hun  194.  G.  T.  1872)   1  City  Ct.  153. 

28.  See  supra,  section  947. 
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Welles,  J.,  says:  "  It  is  undoubtedly  true,  as  a  general  rule,  that 
where  a  party  enters  into  a  contract  to  perform  services  for 
another,  and  performs  only  a  part,  and  then  without  good  cause 
abandons  the  performance  of  the  residue,  he  has  no  right  to  recover 
pay  for  the  services  performed.  But  it  is  equally  clear  that  if  the 
full  performance  of  the  stipulated  labor  is  prevented  by  the  sick- 
ness of  the  party  employed  to  perform  the  service,  or  by  any  similar 
inability,  and  which  does  not  imply  or  involve  his  own  fault,  he  may 
recover  payment  for  what  he  has  done,  on  a  quantum  meruit. ' '  ^^ 
And  Allen,  J.,  after  an  extensive  review  of  the  authorities,  says: 
"  The  conclusion,  then,  is  that  where  the  performance  of  work 
and  labor  is  a  condition  precedent  to  entitle  the  party  to  recover, 
a  fulfilment  must  be  shown;  yet  that  where  performance  is  pre- 
vented or  rendered  impossible  by  the  sickness  or  death  of  the  party, 
a  recovery  may  be  had  for  the  labor  actually  done.  This  is  not  out 
of  harmony  with  principle  or  adjudged  eases,  and  is  certainly  in 
harmony  with  the  rules  of  common  honesty  and  strict  .justice. ' '  '^ 
And  in  case  of  an  entire  contract  for  the  services  of  husband  and 
wife,  the  performance  of  which  was  prevented  by  the  sickness  of 
the  vdfe,  a  recovery  has  been  allowed  for  the  services  rendered, 
without  any  necessity  on  the  part  of  the  husband  to  continue  his 
services  independent  of  his  wife,  as  no  means  was  provided  by  the 
contract  to  sever  their  services  so  as  to  enable  or  compel  the  hus- 
band to  proceed  alone  without  some  new  agreement.^^  Where  an 
attorney  is  retained  on  a  contingent  fee,  that  is,  where  he  is  to 
receive  for  his  compensation  a  percentage  of  the  amount  recov- 
ered,^* a  recovery  is  a  condition  precedent  to  the  right  to  any 
compensation,  and  therefore  if  he  dies  before  any  recovery  is  had, 
this  does  not  entitle  his  estate  to  recover  for  the  value  of  the 
services  rendered,  the  claim  being  still  in  litigation.'^ 

31.  Fahy  v.  North,  (Sup.  G.  T.  of  the  question  whether  an  attorney, 
1855)   19  Barb.  341,  342.  employed  under   such  a   contract  aa 

32.  Wolfe  V.  Howes,  (1859)  20  N.  the  one  in  question,  who  has  ren- 
y.  197,  202.  dered  valuable  services  wtich  result 

33.  Casten  v.  Decker,  (Sup.  G.  T.  in  his  client's  obtaining  a  substantial 
1886)  3  State  Rep.  429,  25  Wkly.  recovery  upon  the  claim  which  he 
Dig.  231.  was    employed    to   enforce,    although 

34.  As  to  the  legality  of  such  a  such  recovery  should  happen  after 
contract,  see  supra,   section  464.  the  death  of  the  attorney,  would  be 

35.  Badger  v.  Celler,  (Sup.  1899)  entitled  to  some  compensation  for 
41  App.  Div.  599,  58  N.  Y.  S.  653.  the  services  which  he  had  rendered. 
"  We  are  not  now  concerned,"  says  The  controversy  here  is  still  unde- 
Ingraham,  J.,  "  with  a  determination  termined.        The   defendant   has    re- 
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§  953.  Destruction  of  Building  or  Property  in  Course  of  Repair 
or  the  Like. —  In  ease  of  a  contract  for  work  and  labor  to  be  per-n, 
formed  on  the  property  of  another,  especially  where  the  property 
is  retained  in  the  possession  or  under  the  control  of  the  owner,  it 
is  an  implied  part  of  the  contract  that  the  owner  shall  have  the 
property  in  being  and  condition  to  have  such  labor  performed,  and 
in  case  the  property  is  accidentally  destroyed  before  the  work  is 
completed  the  workman  is  not  only  excused  from  the  further  per- 
formance  of  the  contract,  but  may  recover  on  a  quantum  meruit 
for  the  reasonable  value  of  the  work  done.^*  Thus  where  the  plain- 
tiff conti^acted  to  varnish  clock  cases  for  the  defendant  at  a  specified 
price  per  case,  the  work  to  be  done  in  the  defendant's  factory,  it 
was  held  that  the  defendant  was  under  an  implied  obligation  to 
keep  the  cases  on  hand  so  that  the  plaintiff  could  complete  his 
work  on  them,  and  that  in  the  event  of  their  accidental  destruction 
by  fire  before  the  varnishing  was  complete  the  plaintiff  was  entitled 
to  recover  on  a  quantum  meruit  for  the  reasonable  value  of  the 
incomplete  work  done  on  those  so  destroyed,  irrespective  of  whether 
the  plaintiff  was  to  be  considered  as  a  servant  or  an  independent 
contractor.''  Likewise  if  the  owner  of  a  building  contract  for  work 
to  be  done  on  it,  he  is  under  an  implied  obligation  to  have  the  build- 
ing in  condition  to  receive  the  labor  contracted  for ;  and  if  before 
the  work  is  completed  the  building  is  accidentally  destroyed  with- 
out the  fault  of  the  contractor,  he  may  recover  the  value  of  the 
work  done ;  ^  and  this  is  true  where  a  person  contracts  to  do  a  part 
of  the  work  in  the.  erection  and  completion  of  a  building,  such  as 
the  carpentering  work,''  or  the  installation  of  the  plumbing.""  In 
cases  of  the  accidental  destruction  of  the  property  on  which  work 

covered    nothing   upon   the   claim  or  (1884)    97    N.   Y.   293,   aflSrming   27 

demand,    and    certainly,    until    such  Hun  557. 

reoOTery   has  been   obtained,   the   at-  38.  Niblo  v.  Binsse,   (App.  1864)   1 

torney  or  his  representatives  are  en-  Keyes    476,    3    Abb.    App.    Dec.    375, 

titled  to  no  compensation."  reversing    44    Barb.    54;     Hayes    v. 

36.  Whelan  v.  Ansonia  Clock  Co.,  Gross,  (Sup.  1896)  9  App.  Div.  12, 
(1884)  97  N.  Y.  293,  affirming  27  ,75  State  Rep.  417,  40  N.  Y.  S.  1098, 
Hun  557;  Niblo  v.  Binsse,  (App.  affirmed  on  opinion  below  162  N.  Y. 
1864)   1  Keyes  476,  3  Abb.  App.  Div.  610,  57  N.  E.  1112. 

375.   See  al«o  Rhodes  v.  Hinds,  (Sup.  39.  Hayes  v.  Gross,   (Sup.  1896)   9 

1903)   79  App.  Div.  379;  79  N.  Y.  S.  App.  Div.  12,  75;  State  Rep.  417,  40 

437;   H.   G.  Yogel'  Co.  v.  Reinhardt,  N.   Y.   S.    1098,   affirmed   on   opinion 

(Sup.  App.  T.  1915)  91  Misc.  60,  154  below  162  N.  Y.  610,  57  N.  E.  1112. 
N.  Y.  S.  260,  affirmed  171  App.  Div.  40.  Niblo  v.  Binsse,   (App.  1864)   1 

907  mem.,  155  N.  Y.  S.  1113.  Keyes  476,  3  Abb.  App.  375,  reversing 

37.  Whelan  v.  Ansonia  Clock   Co.,  44  Barb.  54. 
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is  being  done  the  contractor  or  workman  is  limited  in  his  recovery 
to  the  reasonable  value  of  the  services  performed,  and  is  not  entitled 
to  recover  full  damages  as  if  the  contract  had  been  broken  by  the 
wrongful  act  of  the  employer,  such  as  prospective  profits,  etc." 
It  has  been  suggested  that  if  the  chattel  on  which  the  work  is  to  be 
done  is  delivered  into  the  possession  and  control  of  the  workman 
or  artisan  under  an  entire  contract  for  repairs,  the  owner  cannot 
be  deemed  in  any  way  in  default  in  case  of  its  accidental  destruc- 
tion by  fire  or  the  like,  and  therefore  the  artisan  should  not  be 
allowed  to  recover  for  the  value  of  the  work  done  by  him.*^  And 
under  an  entire  contract  by  which  a  tailor  agreed  to  make  up 
cut  garments  at  his  own  establishment  and  deliver  them  within  a 
certain  time,  where  he  failed  to  finish  the  garments  in  time  for 
delivery  within  the  time  specified,  and  thereafter  the  garments, 
while  still  in  his  possession,  were  accidentally  destroyed,  he  was 
denied  any  recovery  for  work  done  on  the  garments.*'  On  the  other 
hand,  where  the  proprietor  of  a  sawmill  agreed  to  manufacture  into 
boards  the  lumber  of  another,  to  be  paid  in  part  as  the  work  pro- 
gressed and  the  balance  after  the  boards  were  sold,  the  loading  for 
shipment  to  be  done  by  the  mill  owner,  it  was  held  that  on  the 
destruction  by  fire  of  the  boards  manufactured  the  mill  owner  could 
recover  on  a  quantum  meruit  the  value  of  his  services.''* 

§  954.  Extent  of  Eecovery  for  Part  Performance  Generally. — 
The  recovery  usually  sought  where  full  performance  is  excused 
by  the  death  of  the  employee  is  on  a  quantum  meruit  for  the  rea- 
sonable value  of  the  services  rendered,*'  and  in  such  cases  it  can- 
not exceed  the  rate  of  compensation  secured  by  the  terms  of  the 
contract.*^  And  if  the  recovery  is  sought  on  a  quantum  meruit, 
it  would  also  seem  that  the  amount  of  recovery  cannot  exceed  the 
actual  benefits  received  by  the  employer  from  the  services.  As  sug- 
gested by  Johnson,  C.  J.,  "  if  one  should  be  retained  to  compose 
an  original  literary  work,  and  having  faithfully  employed  himself 

41.  Hayes    v.    Gross,    (Sup.    1896)  44.  Rhodes  v.  Hinds,    (Sup.   1903) 
9  App.  Div.  12,  75  State  Rep.  417,  40  79  App.  Div.  379,  79  N.  Y.  S.  437. 
N.   Y.   S.    1098,   affirmed   on    opinion  45.  Wolfe    v.    Howes,     (1859)    20 
below  162  N.  Y.  610,  57  N.  E.  1112.  N.  Y.   197;   Casten  v.  Decker,    (Sup. 

42.  See  Niblo  ,  v.  Binsse,  (App.  G.  T.  1886)  3  State  Rep.  429;  Requa 
1884)  1  Keyes  476,  3  AUb.  App.  Dec.  v.  Bulkley,  (Com.  PI.  G.  T.  1872) 
375,  380.  1  City  Ct.  153. 

43.  Cohen  v.  Moshkowitz,  (Sup.  46.  Wolfe  v.  Howes,  (1859)  20  N. 
App.  T.  1896)   17  Misc.  389,  39  N.  Y.  Y.  197,  203. 

S.  1084. 
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in  preparation,  should 'die  without  having  completed  any  work  of 
value  to  the  employer, ' '  no  recovery  could  be  had  for  part  perform- 
ance." Where  full  performance  is  excused  by  the  wrongful  act  or 
default  of  one  of  the  parties,  the  party  not  in  default  has  two 
remedies,  he  may  either  sue  for  damages  for  the  breach  and  recover 
the  loss  of  profits  which  he  would  have  made,**  or  recover  on  a 
quantum  meruit  the  reasonable  value  of  the  services,  etc.,  rendered 
in  the  part  performance ;  *'  and  this  includes  contracts  with  the 
state  which  are  wrongfully  terminated  by  the  state,  as  it  is  under 
the  same  liability  as  an  individual  for  the  breach  of  its  contracts.^" 
"Where  in  case  of  a  contract  for  work  and  labor  or  the  like  the 
contract  is  wrongfully  terminated  by  the  employer  after  a  part 
performance,  the  employee  is  not  required,  to  entitle  him  to  sue  on 
a  quantum  meruit  for  such  part  performance,  to  offer  to  return 
payments  made  by  the  employer;  it  is  sufficient  in  such  a  case  if 
credit  is  given  for  the  money  so  received.^^  "Where  a  recovery  is 
sought  on  a  quantum  meruit  for  part  performance  the  plaintiff 
will  not  be  allowed  to  recover  as  damages  anything  for  speculative 
profits,  his  recovery  being  limited  to  the  actual  value  of  the  part 
performance."^ 

§  955.  Express  Contract  as  Fixing  Amount  of  Recovery. —  The 
broad  rule  has  been  laid  down  that  the  compensation  of  one  em- 
ployed under  a  special  contract,  the  complete  performance  of  which 
is  prevented  by  his  sickness  or  death,  is  not  confined  to  a  quantum 
meruit  but  is  to  be  measured  by  the  contract."  And  in  this  con^ 
nection,  Vann,  J.,  says :  ' '  Whether  an  implied  assumpsit  springs 
from  the  benefits  received,  or  the  contract  is  regarded  as  severed 
by  the  happening  of  the  contingency  and  as  operative  until  then, 
but  inoperative  afterward,  or  a  failure  to  completely  perform  is, 
under  the  circumstances,  a  failure  of  the  entire  consideration,  leav- 
ing each  party  to  recover  for  what  he  has  done  upon  an  implied 

47.  Wolfe  V.  Howes,  (1859)  20  N.  33  Misc.  116,  67  N.  Y.  S.  149; 
Y.  197,  203.  O'Dwyer    v.    Smith,     (Sup.    App.    T. 

48.  Jones  v.  Judd,    (1850)   4  N.  Y  1902)   38  Misc.  136,  77  N.  Y.  S.  88. 
411,  412;  Zadek  v.  Olds,   (Sup.  1915)  50.  Danolds  v.  State,   (1882)  89  N. 
166  App.  Div.  60,  151  N.  Y.  S.  634.  Y,  36,  affirming  14  Wkly  Dig.  268. 

49.  Clark  v.  New  York,  (1850)  4  51.  O'Dwyer  v.  Smith,  (Sup.  App. 
N.  Y.  338;  Garvin  Machine  Co.  v.  T.  1902)  38  Misc.  136,  77  N.  Y.  S. 
Hutchinson,   (Sup.  1896)   1  App.  Div.  88. 

380,  72  State  Rep.  458,  37  N.  Y.  S.  52.  Cla-rk  v.  New  York,    (1850)    4 

394;  Zadek  v.  Olds,   (Sup.  1915)   166  N.  Y.  338. 

App.  Div.  60,  151  N.  Y.  S.  634;  Welch  53.  Clark  v.  Gilhert,   (1863)   26  N. 

V.   Livingston,    (Sup.   App.   T.   1900)  Y.  279. 
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request,  is  not  settled  by  the  authorities.    As  they  unite  in  hold,ing 
that  the  contract  furnishes  the  measure  of  recovery,  they  apparr 
ently  regard  it  as  still  operative  to  some  extent.    The  theory  that 
the  contract  is  in  force  pro  tanto  is  the  simplest  and  seems  to  be 
the  nearest  approach  to  the  apparent  intention  of  the  parties."" 
Thus,  where  an  agent  was  employed  to  superintend  work  as  an 
engineer  under  a  contract  by  which  he  was  to  receive  as  compensa^ 
tion  one-third  of  the  profits,  and  he  died  after  a  considerable  por- 
tion of  the  work  had  been  done,  and  it  was  completed  afterwards 
at  a  large  profit,  it  was  held,  the  case  not  ^sh owing  how  the  profits 
were  distributed  as  to  time,  that  they  were  to  be  deemed  to  have 
accrued  ratably  in  proportion  to  the  amount  and  cost  of  the  work 
accomplished,  and  that  his  compensation  was  to  be  measured  by 
one-third  of  such  a  proportion  of  the  whole  profits  as  the  cost  of 
the  work  done  at  the  time  of  his  death  bore  to  the  entire  cost  of  the 
work  when  completed.^^    It  has  also  been  held  that  if  a  contractor 
under  a  railway  construction  contract,  which  states  that  contractors 
will  not  be  allowed  to  subcontract  any  part  of  the  work  without 
the  consent  of  the  railway  company,  sublets  a  part  of  the.  work  to 
a  third  party  at  a  stipulated  rate,  without  the  consent  of  the  com- 
pany, both  parties  having  knowledge  of  the  provision  of  the  contract 
and  that  no  consent  had  been  given,  a  condition  is,  by  implication 
of  law,  attached  to  the  subcontract,  to  the  effect  that  if  the  com- 
pany should  interfere  the  subcontractor  shall  be  excused  from  fur- 
ther performance  and  the  contractor  from  all  liability  accruing 
after  that  date;  and  if  the  subcontractor  proceeds  with  the  work 
until  prevented  by  the  company  by  virtue  of  the  provision  in  its 
contract,  and  such  part  performance  is  rendered  of  value  to  the 
contractor  by  his  receiving  compensation  from  the  company  thercr 
for  at  a  rate  greater  than  that  he  had  promised  to  pay  the  sub- 
contractor, the  latter  may  recover  from  the  contractor  payment 
for  the  work  done,  at  the  rate  fixed  by  their  contract."'    Also  where 
the  interruption  was  by  reason  of  an  act  of  law  excusing  full  per- 
formance, the  party  who  had  performed  in  part  has  been  permitted 
to  recover  the  compensation  fixed  by  the  contract  for  such  part 
performance."    The  rule  was  adopted  in  an  early  case  that  where 

54.  Dolan  v.  Rodgers,    (1896)    149       N.  Y.  489,  44  N.  E.  167,  affirming  79     ' 
N.,  Y.  489,  495,  44  N.  E.   167.  Hun  610  mem.,  62  State  Rep.  871,  29 

55.  Clark  v.  Gilbert,   (1863)   26  N.       N.  Y.  S.   1143. 

Y.  279,  reversing  32  Barb.   576.  57.  Jonea  v.  Judd,   (1850)   4  N.  Y. 

56.  Dolan  v.  Rodger?     ']80'6)    149       411,  412   (subcontract  for  excavation 
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full  performance  is  excused  by  the  wrongful  act  or  omission  of 
the  other  party  and  a  recovery  is  sought  on  a  quantum  meruit  for 
the  part  performance  the  defendant  may  give  in  evidence  the 
special  contract  to  lessen  the  quantum  of  damages;  that  in  so  far 
as  the  work  was  done  under  the  special  contract,  the  prices  specified 
in  it  are,  as  a  general  rule,  to  be  taken  as  the  best  evidence  of  the 
value  of  the  work.^*  According  to  the  better  view,  however,  where 
the  party  for  whom  the  service  is  to  be  rendered  wrongfully  puts 
an  end  to  performance  by  the  other  party  or  wilfully  delays  and 
embarrasses  performance  by  him  until  he,  after  endeavoring  to 
perform,  is  finally  compelled  to  abandon  the  work,  the  rule  that 
the  special  contract  must  control  the  rate  of  compensation  no  longer 
prevails,  and  the  party  is  entitled  to  the  actual  value  of  his  services 
though  this  may  exceed  a  pro  rata  part  of  the  agreed  price ;  ^'  where 
performance  is  prevented  by  the  act  or  omission  of  the  other  party 
and  an  action  on  a  quantum  meruit  is  brought  for  the  part  per- 
formance, proof  of  the  express  contract  is  relevant  and  material 
on  the  issue  of  its  value.*" 

§  956.  Deduction  for  Nonperformance. —  As  the  sickness  or 
death  of  the  employee  is  an  excuse  for  his  failure  to  perform  fully, 
no  allowance  it  would  seem  is  to  be  made  to  the  employer  for  his 
failure  to  render  the  entire  services  where  a  recovery  on  a  quantum 
meruit  is  sought."^  But  if  the  claim  of  the  employee  is  for  a  pro 
rata  -compensation  in  accordance  with  that  fixed  in  the  contract, 
it  would  seem  equitable  that  the  employer  should  also  be  allowed 
what  he  has  lost  by  reason  of  the  failure  of  the  employee  fully  to 
perform  his  contract.'^ 

of  a  canal  for  the  state  under  which  R.,  etc.,  Oo.,    (Com.  PI.  G.  T.  1895) 

the  compensation  was  fixed  at  a  cer-  11   Misc.  406,  65  State  Rep.  282,  32 

tain  price  per  yard  of  excavation)  ;  N.  Y.  S.   157,  affirming  8  Misc.  510, 

Heine  v.  Meyer,  (1874)   61  N.  Y.  171.  59  State  Rep.  409,  28  N.  Y.  S.  758. 

See  also  Strack  v.  Hurd,   (Sup.  G.  T.  61.  Wolfe  v.  Howes,    (1859)   20  N. 

1892)    28  Abb.  N.  Cas.  142,  41  State  Y.   197,  203. 

Rep.  777,  16  N.  Y.  S.  566.  62.  Clark  v.  Gilbert,   (1863)   26  N. 

58.  Koon  V.  Greenman,  (Sup.  1831)  Y.  279,  per  Balcom,  J.,  wherein  he 
7  Wend.  121.  See  also  Linningdale  says:  "The  Supreme  Court  of  Ver- 
V.  Livingston,  (Sup.  1813)  10  Johns.  mont  held  in  Patrick  v.  Putnam  (27 
36;  Merrill  v.  Ithaca,  etc.,  R.  Co.,  Vt.  759)  that  a  person  contracting 
(Sup.   1837)    16  Wend.   586.  to  labor  for  a  definite  term,  who  fails 

59.  Clark  v.  New  York,  (1850)  4  to  fulfill  his  contract  by  reason  of 
N.  Y.  3'38  reversing  on  other  grounds  sickness,  is  liable  to  have  the  amount 
3  Barb.  288 ;  Doughty  v.  O'Donnell,  of  his  recovery  reduced  from  the  con- 
(Com.   PI.   1871)    4  Daly   60.  tract    price,    by    the    damages    sus- 

eo.  Purdy  v.  Nova  Scotia  Midland       tained    by    his    employer,    in    conse- 
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Anticipatory  Breach 
§  957.  In  Greneral. —  An  anticipatory  breach  of  a  contract  is  one 
which  precedes  the  time  fixed  for  performance  or  a  tender  of  per- 
formance by  the  other  party.'^  And  as  regards  certain  classes  of 
contracts  an  anticipatory  breach  authorizes  the  other  party  to  sue 
immediately  for  full  damages  without  waiting  until  the  time  for 
performance  arrives,  or  offering  on  his  part  to  perform  acts  which 
otherwise  would  be  a  condition  precedent  to  his  right  to  sue  for  a 
breach  of  the  contract."  Instead,  however,  of  treating  such  a  breach 


quence  of  his  not  being  aWe  to  com- 
plete the  full  term  of  service.  This 
rule  is  equitable;  and  it  should  be 
applied  to  such  cases,  although  the 
servant  is  not  to  be  regarded  as  vio- 
lating his  contract,  in  consequence  of 
his  inability  fully  to  perform  it,  by 
reason  of  his  sickness  or  death.  His 
failure  fully  to  perform  his  contract, 
for  such  a  cause,  is  his  misfortune 
and  not  his  fault;  and  his  employer 
should  neither  gain  nor  lose  by  it. 
This  rule  is  just  to  the  servant  as 
well  as  the  employer ;  and  it  should 
have  been  applied  to  this  case.  Much 
more  might  be  said  in  favor  of  this 
rule,  but  it  needs  no  vindication;  it 
is  so  well  grounded  in  good  sense  it 
sufficiently  commends  itself.  It  may 
be  said  to  be  a  common  sense  rule, 
and  common  sense  is  the  basis  of  all 
just  law."  Rosekrans,  J.,  concurs  in 
this  view,  but  some  of  the  judges  dis- 
sent from  this  proposition  as  stated 
by  Balcom,  J.,  and  concurred  in  by 
Rosekrans,  J.,  for  the  reason  that 
the  servant  cannot  be  deemed  in  de- 
fault for  dying;  hew  many  it  is  diffi- 
cult to  say.  From  the  statement  of 
the  rule  adopted  by  the  majority  of 
the  court  for  the  measure  of  dam- 
ages, it  would  seem  that  the  dissent- 
ers constituted  a  majority  of  the 
court,  and  the  rule  as  so  adopted 
does  not  provide  for  an  allowance  to 
the  employer  for  the  employee's  fail- 
ure to  perform  fully. 

63.  Wester   v.  Casein   Co.,    (1912) 
206  N.  Y.  506,  514,  100  N.  E.  488. 

64.  Burtis  v.  Thompson,   (1870)  42 


N.  Y.  246,  as  explained  in  Howard 
v.  Daly,  (1875)  61  N.  Y.  3«2,  367; 
Howard  v.  Daly,  (1875)  61  N.  Y. 
362;  Freer  v.  Denton,  (1875)  61  N. 
Y.  492 ;  Shaw  v.  Republic  L.  Ins.  Co., 

(1877)  69  N.  Y.  286,  affirming  67 
Barb.     586;     Windmuller     v.     Pope, 

(1887)  107  N.  Y.  674,  12  State  Rep. 
292,  14  N.  E.  436,  1  Silv.  App.  550; 
Goodsell  V.  Western  Union  Tel.  Co., 

(1892)  130  N.  Y.  430,  42  State  Rep. 
517,  29  N.  E.  969,  affirming  58  Super. 
Ct.  26,  30  State  Rep.  794,  9  N.  Y. 
S.  425;  Thomas  v.  Gage,  (1898)  156 
N.  Y.  612,  51  N.  E.  307,  reversing 
84  Hun  607  mem.,  65  State  Rep.  882, 
32  N.  Y.  S.  1150;  Tanenbaum  v. 
Federal  Matclh  Co.,  (1907)  189  N.  Y. 
75,  81  N.  E.  565,  reversing  111  App. 
Div.  416,  97  N.  Y.  S.  1101,  on  prior 
appeal  102  App.  Div.  524,  92  N.  Y. 
S.  685;  Wester  v.  Casein  Co.,  (1912) 
206  N.  Y.  606,  100  N.  E.  488,  revers- 
ing on  other  grounds  140  App.  Div. 
442,  125  N.  Y.  S.  335;  Empie  v.  Em- 
pie,  (Sup.  1898)  35  App.  Div.  51,  54, 
54  N.  Y.  S.  402;  Osborne  Co.  v. 
Franklin  Mills  Co.,  (Sup.  1899)  45 
App.  Div.  325,  60  N.  Y.  S.  1013; 
Flagg  V.  Fisk,  (Sup.  1904)  93  App. 
Div.  169,  87  N.  Y.  S.  530,  affirmed 
179  N.  Y.  590  mem.,  72  N.  E.  1141; 
Michigan  Steamship  Co.  v.  American 
Bonding  Co.,  (Sup.  1905)  104  App. 
Div.  347,  353,  93  N.  Y.  S.  805;  Sey- 
mour V.  Warren,  (Sup.  1906)  114 
App.  Div.  813,  100  N.  Y.  S.  267,  re- 
versing 47  Misc.  316,  93  N.  Y.  S. 
651,  and  affirmed  190  N.  Y.  512  mem., 
83   N.   E.    1131;    Callanan  v.   Keese- 
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as  final  the  party  not  in  fault  may  at  his  election  treat  it  as  inopera- 
tive and  await  the  time  when  the  contract  is  to  be  performed  and 
then  hold  the  other  party  for  all  the  consequences  of  nonperform- 
ance ;  but  in  that  case  he  keeps  the  contract  alive  for  the  benefit  of 
the  other  party  as  well  as  his  own;  he  remains  subject  to  all  his 
own  liabilities  and  obligations  under  it,  and  not  only  gives  to  the 
other  party  the  right  to  perform  the  contract,  if  so  advised,  not- 
withstanding his  previous  repudiation  of  it,  but  also  to  take  advan- 
tage of  any  supervening  circumstances  which  would  justify  him  in 
declining  to  perform  it.^    Thus  where  the  owner  of  a  patent  gave 


Tille,  etc.,  R.  Co.,  (Sup.  1809)  131 
App.  Div.  306,  317,  115  N.  Y.  S.  779, 
approved  as  to  this  but  reversed 
on  other  grounds  199  N.  Y.  268,  92 
N.  E.  747;  Adenaw  v.  Pififard,  (Sup. 
1910)  137  App.  Div.  470,  121  N.  Y. 
S.  825,  reversed  on  other  grounds  202 
N.  Y.  122,  95  N.  E.  555;  Graham  v. 
Chapman  Cream  Separator  Works, 
(Sup.  1911)  145  App.  Div.  62,  129 
N.  Y.  S.  323;  Bullock  v.  Cutting, 
(Sup.  1913)  155  App.  Div.  825,  140 
N.  Y.  S.  686;  Goepel  v.  Kurtz  Action 
Co.,  (iSup.  1917)  179  App.  Div.  687, 
167  N.  Y.  S.  317;  Tipple  v.  Tipple, 
(Sup.  1919)  189  App.  Div.  28,  177 
N.  Y.  S.  813;  Crist  v.  Armour,  (Sup. 
G.  T.  1861)  34  Barb.  378;  Donovan 
V.  Sheridan,  (Super  Ct.  G.  T.  1893) 
4  Misc.  433,  53  State  Rep.  586,  24 
N.  Y.  S.  116;  Hadfield  v.  Colter, 
(Sup.  App.  T.  1918)  103  Misc.  474, 
170  N.  Y.  S.  643;  Bologh  v.  Roof 
Maintenance  Co.,  (Sup.  App.  T. 
1908)  112  N.  Y.  S.  1104;  Fayou  v. 
Jekyll,  (Sup.  App.  T.  1916)  157  N. 
Y.  S.  880;  Modern  Hat  Works  v. 
Liberal  Trading  Co.,  (Sup.  App.  T 
1917)  164  N.  Y.  S.  622;  Petschke  v. 
Roihdiek,  (Sup.  App.  T.  1919)  173  N. 
Y.  S.  380;  Thompson  v.  Laing,  (Su- 
per. Ct.  1861)  21  Super.  Ct.  482; 
Westlake  v.  Bostwick,  (Super  Ct. 
1873)  35  Super.  Ct.  256;  Roehm  v. 
Horst,  (1899)  178  U.  S.  1,  20  S. 
Ct.  780,  44  U.  S.  (L.  ed.)  953.  See 
also  Menzies  v.  Fainburn,  (Sup. 
1906)  113  App.  Div.  119,  121,  99 
N.    Y.   S.   3;    Siegel.v.   Ward,    (Sup. 


1917)  177  App.  Div.  487,  164  N.  Y. 
S.  252.  But  see  Booth  v.  Milliken, 
(Sup.  1908)  127  App.  Div.  522,  HI 
N.  Y.  S.  791,  affirmed  on  other 
grounds  194  N.  Y.  553,  87  N.  E. 
1115. 

65.  Howard  v.  Daly,  (1875)  61  N. 
Y.  362,  375,  referring  with  approval 
to  the  English  case  of  Frost  v. 
Knight,  (1870)  L.  R.  5  Exch.  322; 
Bernstein  v.  Meech,  (1891)  130  N. 
Y.  354,  41  State  Rep.  700,  29  N.  E. 
255;  Ga  Nun  v.  Palmer,  (1911)  202 
N.  Y.  483,  96  N.  E.  99 ;  RuWber  Trad- 
ing Co.  V.  Manhattan  Rubber  Co., 
(1917)  221  N.  Y.  120,  631,  116  N.  E. 
789,  1073,  reversing  164  App.  Div. 
477,  150  N.  Y.  S.  17;  Rosenthal 
Paper  Co.  v.  National  Folding  Box, 
etc.,  Co.,   (1919)   226  N.  Y.  313,  324, 

123  N.  E.  766;  Finn  v.  Dryfoos,  (Sup. 
1902)  69  App.  Div.  112,  74  N.  Y.  S. 
528;  Lehmaier  v.  Standard  Specialty, 
etc.,  Co.,  (Sup.  1908)  123  App.  Div. 
431,  108  N.  Y.  S.  402;  Beclver  v.  Seg- 
gie,    (Sup.  1910)    139  App.  Div.  463, 

124  N.  Y.  S.  116;  Hadfield  v.  Colter, 
(Sup.  1919)  188  App.  Div.  563,  177 
N.  Y.  S.  382,  reversing  103  Misc.  474, 
170  N.  Y.  S.  643;  Gray  v.  Green, 
(Sup.  G.  T.  1876)  9  Hun  334;  Cun- 
ningham V.  Cohn,  (Com.  PI.  G.  T. 
1896)  14  Misc.  12,  69  State  Rep. 
498,  35  N.  Y.  S.  125;  International 
Cheese  Co.  v.  Garra,  (Sup.  App.  T. 
1919)  107  Misc.  344,  176  N.  Y.  S. 
523;  H.  G.  Vogelstein  v.  Pope  Metals 
Co.,  (Sup.  Tr.  T.  1915)  155  N.  Y.  S. 
128,  affirmed  177  App.  Div.  884  mem.. 
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an  exclusive  license  for  its  use  in  a  certain  locality  and  covenanted 
to  protect  the  licensee  in  his  exclusive  rights,  and  thereafter 
assigned  his  patent,  thereby  incapacitating  himself  from  perform- 
ing his  covenant  to  protect  the  licensee,  it  was  held  that  though 
the  licensee  could  have  treated  this  as  a  breach  of  the  covenant, 
his  failure  to  elect  to  do  so  kept  the  contract  alive,  and  where  he 
had  the  full  exclusive  benefit  of  the  license,  the  assignment  did  not 
affect  his  liability  for  the  minimum  royalty  which  he  had  agreed 
to  pay,  and  that  it  was  immaterial  that  the  licensee  had  no  knowl- 
edge of  the  assignment.*^  Also  where  the  parties  had  entered  into 
a  contract  for  the  joint  purchase  of  land,  and  on  notice  from  the 
one  in  whose  name  the  title  was  to  be  taken  that  he  repudiated 
the  contract  the  other  replied  that  he  refused  to  accept  the  repudia- 
tion and  would  insist  on  the  completion  of  the  purchase,  this  was 
held  to  constitute  a  waiver  of  the  anticipatory  breach  which  other- 
wise could  have  been  claimed  by  reason  of  such  repudiation.*'  And 
where  a  contractor  is  notified  to  discontinue  the  work,  but  instead 
of  acting  on  such  notice  as  a  breach  by  the  other  party  continues 
the  work,  he  waives  the  effect  of  such  notice  as  a  breach  and  as  a 
justification  for  his  failure  to  perform  fully  his  contract.'*  On  the 
other  hand,  mere  efforts  on  the  part  of  the  innocent  party  to  per- 
suade the  one  who  repudiates  his  agreement  to  reject  that  repudia- 
tion and  proceed  honorably  to  the  performance  of  his  agreement 
do  not,  when  the  efforts  finally  prove  unsuccessful,  involve  a  waiver 
of  the  right  to  avail  of  the  anticipatory  breach  arising  from  the 
repudiation.*' 

163  N.  Y.  S.  1133;  West  Lake  v.  Bost-  67.  Becker  v.  Seggie,    (Sup.  1910) 

wick,  (Super.  Ct.  1873)  39  Super.  Ct.  139  App.  Div.  463,  124  N.  Y.  S.  116. 

256;  Goodsell  v.  Western  Union  Tel.  68.  Johnson  v.  Mt.  Vernon,    (Sup. 

Co.,    (Super  Ct.  1887)    55  Super.  Ct.  1898)    34  App  Div.   37,  53  N.  Y.  S. 

173,  13  State  Rep.  278.     See  also  See-  1063. 

field  V.   McGregor,    (1875)    63   N.  Y.  69.  Cauda  v.  Wick,    (1885)   100  N. 

638,  affirming  2  Hun  679,  5  Thomp.  Y.  127,  2  N.  E.  381;  Hadfield  v.  Col- 

&     C.     688;     Aekerman     v.     Astoria  ter,    (Sup.   App.  T.   1918)    103  Misc. 

Veneer  Mills,   etc.,  Co.,    ( Sup.  G.  T.  474,  170  N.  Y.  S.  643 ;  Bologh  v.  Roof 

1890)  58  Hun  603,  33  State  Rep.  984,  Maintenance     Co.,      (Sup.     App.     T. 

11  N.  Y.  S.  528.  1908)    112   N.  Y.   S.   1104.     See  a,lso 

68.  Eoeenthal    Paper    Co.    v.    Na-  Goodsell  v.  Western  Union  Tel.  Co., 

tional  Foldinsj  Box,  etc.,  Co.,   (1919)  (1892)   130  N.  Y.  430,  42  State  Rep. 

226  N.  Y.  313,  123  N.  E.  760,  revers-  517,  29  N.  E.  969,  affirming  58  Super, 

ing  175  App.  Div.  606,  162  N.  Y.  S.  Ct.  26,  30  State  Rep.  794,  9  N.  Y.  S. 

814,    which    reversed    95    Misc.    235,  425. 
158  N.  Y.  S.  845,  wliich  reversed  91 
Misc.   405,   155   N.  Y    S.   367. 
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Where  an  entire  contract  is  broken  in  the  course  of  peif ormance 
this  gives  the  party  not  in  default  an  immediate  right  of  action  in 
which  full  damages  may  be  recovered,  including  the  benefits  which 
such  party  would  have  received  if  he  had  been  permitted  to  per- 
form fully,'"  and  as  regards  the  statute  of  limitations  the  cause  of 
action  is  considered  as  arising  at  the  time  of  such  breach  and  is  not 
delayed,  at  the  option  of  the  party  not  in  default,  until  the  time 
for  full  performance  as  fixed  by  the  contract.''^  The  place  where 
a  cause  of  action  for  breach  of  a  contract  arises  is  generally  where 
the  contract  is  to  be  performed.  The  reason  for  this  is  that,  unless 
the  place  of  performance  is  waived  or  performance  is  anticipated, 
it  is  only  at  such  place  that  there  is  a,  breach  or  that  it  can  be  deter- 
mined whether  there  is  a  breach.'^  An  anticipatory  breach  is  not, 
however,  necessarily  confined  to  the  place  of  performance  named 
in  the  contract,  and  the  cause  of '  action  for  such  a  breach  arises 
where  the  breach  occurs,  though  such  place  is  different  from 
the  place  of  performance  named  in  the  contract."  Thus  where  a 
contract  between  a  nonresident  and  a  foreign  corporation  doing 
business  in  New  York  city  was  entered  into  in  a  foreign  country 
and  was  to  be  performed  there,  and  before  the  time  of  or  a  tender 
of  performance  the  corporation  in  New  York  repudiated  the  con- 
tract, the  place  of  breach,  resulting  from  such  anticipatory  breach, 
occurs  and  the  cause  of  action  therefor  arises  in  New  York,  and 
consequently  our  courts  have  jurisdiction  of  the  cause  of  action  as 
one  arising  in  our  state  within  the  meaning  of  the  Code  Civ.  Pro., . 
§  1780,  which  authorizes  our  court  to  assume  jurisdiction  of  an 
action  by  a  nonresident  against  a  foreign  corporation  where  the 
cause  of  action  arises  in  our  state.'* 


70.  Goepel    v.    Kurtz    Action    Co.,  72.  Wester  v.  Casein   Co.,    (1912) 
(Sup.  1917)    179  App.  Div.  «87,  167  206  N.  Y.  506,  512,  100  N.  B.  488. 
N.  Y.   S.   317;    Wetmore   v.   Jaffray,  73.  Wester  v.   Casein   Co.,    (1912) 
(Sup.  G.  T.  1876)  9  Hun  140;  Pakas  206  N.  Y.  506,  100  N.  E.  488. 

V.  Hollingshead,  (Sup.  Tr.  T.  1903)  74.  Wester  v.  Casein  Co.,  (1912) 
42  Misc.  287,  86  N.  Y.  S.  560,  a,f-  •  206  N.  Y.  506,  100  N.  E.  488,  revers- 
firmed  99  App.  Div.  472,  86  N.  Y.  S.  ing  140  App.  Div.  442,  125  N.  Y.  S. 
560,  91  N.  Y.  S.  1105,  which  is  af-  335,  which  was  decided  on  the  theory- 
firmed  184  N.  Y.  211,  77  N.  E.  40.  that  the  repudiation,  which   was   by 

71.  Henry  v.  Rowell,  (Sup.  Tr.  T.  cablegram,  should  be  deemed  to  have 
1900)  31  Misc.  384,  64  N.  Y.  S.  488,  occurred  in  the  foreign  country  to 
affirmed  on  opinion  below  63  App.  which  it  was  sent  and  not  in  New 
Div.  620  mem,,  71  N.  Y.  S.  1137  York,  though  it  was  in  answer  to  a 
.(contract  to  devise  property  in  con-  cablegram  sent  by  the  other  party. 
Bideration  of   support  for   life). 
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§  958.  What  Constitutes  Anticipatory  Breach. —  The  general 
rule  prevails  in  our  state,  as  in  most  jurisdictions,  that  where  one 
party  to  a  contract  prior  to  the  time  for  performance  or  for  a 
tender  of  performance  repudiates  or  renounces  the  contract,  this 
may  be  treated  by  the  other  party  as  a  complete  anticipatory  breach 
of  the  contract,  which  gives  rise  to  a  cause  of  action  in  which  full 
damages  may  be  recovered  without  any  necessity  for  a  tender  of 
performance,  which  would  otherwise  be  necessary,  or  waiting  for 
the  time  of  performance  to  arrive ;  '^  but  to  found  the  basis  of  an 
anticipatory  breach  the  repudiation  of  or  refusal  to  perform  the 
contract  inust  be  a  positive  one,  so  as  to  leave  no  doubt  as  to  the 
party's  final  determination  in  this  respect.'^  Thus  the  mere  fact 
that  a  party  makes  untenable  demands  is  not  necessarily  a  repudia- 
tion which  can  be  treated  by  the  other  party  as  a  breach,  if  such 
demands  are  not  accompanied  with  a  refusal  of  further  perform- 
ance unless  the  demands  are  complied  with.''  And  likewise  a  threat 
by  a  contractor  to  abandon  a  building  contract,  not  followed  by  an 
actual  abandonment  of  the  work,  cannot  be  treated  as  a  breach  of 
the  contract.'^  Consequently,  in  the  case  of  a  contract  to  become 
security  for  a  third  person,  the  mere  fact  that  the  party  to  be 
secured  demands  that  the  promisor  execute  a  contract  of  surety- 


75.  Howard  v.  Daly,  (1875)  61  N.  597,  61  N.  E.  1134;  National  Con- 
Y.  362,  374;  Wester  v.  Casein  Co.,  tracting  Co.  v.  Hudson  River  Water 
(1912)  206. N.  Y.  506,  100  N.  E.  488,  Power  Co.,  (Sup.  1905)  110  App. 
reversing  on  other  grounds  140  App.  Div.  133,  97  N.  Y.  S.  92,  35  Civ.  Pro. 
Div.  442,  125  N.  Y.  S.  335;  Tipple  v.  285;  Levant  American  Commercial 
Tipple,  (Sup.  1919)  189  App.  Div.  Co.  v.  Wells,  (Sup.  1919)  186  App. 
28,  177  N.  Y.  S.  813;  Estes  v.  Curtiss  Div.  497,  174  N.  Y.  S.  303;  Gray  v. 
Aeroplane,  etc.,  Corp.,  (Sup.  1920)  Creen,  (Sup.  G.  T.  1876)  9  Hun  334, 
191  App.  Div.  719,  182  N.  Y.  S.  25;  336;  Porter  v.  Thoens,  (Sup.  App.  T. 
Petschke  v.  Rohdiek,  (Sup.  App.  T.  1920)  180  N.  Y.  S.  733.  See  also 
1919)  173  N.  Y.  S.  380.  And  see  Morris  v.  Barritt,  (Sup.  1897)  23 
generally  cases  cited  in  the  preceding  App.  Div.  144,  48  N.  Y.  S.  898;  Pres- 
section.  ton  v.  Smallwood,   (Sup.  G.  T.  1892) 

76.  Tanenbaum  v.  Federal  Match  48  State  Rep.  199,  20  N.  Y.  S.  504. 
Co.,  (1907)  189  N.  Y.  75,  81  N.  E.-  77.  Tanenbaum  v.  Federal  Match 
565,  reversing  111  App.  Div.  416,  97  Co.,  (1907)  189  N.  Y.  75,  81  N.  K. 
N.  Y.  S.  1101;  Sewer  Com'rs  v.  Sulli-  565,  reversing  111  App.  Div.  416,  97 
van,  (Sup.  1896)  11  App.  Div.  472,  N.  Y.  S.  1101,  on  prior  appeal  102 
42  N.  Y.  S.  358;  Mcintosh  v.  Miner,  App.  Div.  520,  524,  92  N.  Y.  S.  683. 
(Sup.  1899)  37  App.  Div.  483,  487,  78.  Sewer  Com'rs  v.  Sullivan,  (Sup. 
55  N.  Y.  S.  1074;  Smith  v.  United  1896)  11  App.  Div.  472,  42  N.  Y.  S. 
Traction,  etc.,  Co.,  (Sup.  1900)  49  358,  affirmed  on  opinion  below  162  N, 
App.  Div.  641,  63  N.  Y.  S,  665,  af-  Y.  594,  57  N.  E.  1123. 

tinned   on   opinion  below   168   N.   Y. 
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ship  extending  his  responsibility  beyond  what  was  agreed  to  does 
not  annul  or  discharge  the  contract  to  become  surety.^'  If  one 
party,  by  his  conduct  or  acts  prior  to  the  time  for  the  performance 
of  the  contract,  renders  his  performance  of  the  contract  impossible, 
the  other  party  may  treat  this  as  a  complete  breach  of  the  con- 
tract.*" Thus  where  a  pledgee  of  stock  as  collateral  security 
repledges  the  stock  for  more  than  the  amount  of  the  indebtedness 
owing  and  subsequently  becomes  bankrupt,  in  this  way  disabling 
himself  from  returning  the  stock,  the  pledgor  may  treat  this  as  an 
anticipatory  breach  of  the  pledgee's  implied  agreement  to  return 
the  stock,  though  the  time  of  payment  of  the  indebtedness  secured 
has  not  arrived.*'  In  case  of  a  building  contract  or  the  like,  the 
mere  making  of  an  assignment  by  the  contractor  for  the  benefit 
of  his  creditors  does  not  so  incapacitate  him  from  the  further  per- 
formance of  the  contract  as  to  entitle  the  other  party  to  treat  it 
as  a  breach.*^ 

§  959.  Application  of  Rule  to  Particular  Kinds  of  Contracts. — 
In  case  of  a  contract  of  employment,  the  services  to  commence  at 
a  future  day,  if  the  employer,  before  such  day  arrives,  repudiates 
the  contract,  the  employee  may  treat  this  as  a  breach  of  the  con- 
tract and  immediately  begin  his  action  for  damages.*^  In  this  con- 
nection Dwight,  Com.,  says:  "  The  party  renouncing  his  engage- 
ment cannot  complain  if  the  opposite  party  takes  him  at  his  word, 
and  treats  him  as  having  broken  the  contract.  This  doctrine  results 
in  the  rule  that  the  opposite  party  has  an  option  either  to  treat 
the  contract  as  subsisting,  and  when  the  day  arrives  for  commencing 
to  serve,  to  offer  to  perform,  or  to  regard  it  as  immediately  broken, 

79.  Waterbury  v.  Graham,  (Super.  7  Cow.  24;  Crist  v.  Armour,  (Sup. 
Ct.  1850)  6  Super.  Ct.  215.  G.  T.  1861)   34  Barb.  378. 

80.  Rosenthal  Paper  Co.  v.  Na-  81.  Wood  v.  Fisk",  (Sup.  1913)  156 
tional  Folding  Box,  etc.,  Co.,  (1919)  App.  Div.  497,  141  N.  Y.  S.  342,  a/f- 
226  N.  Y.  313,  324,  123  N.  E.  766,  firmed  215  N.  Y.  233  109  N.  E.  177. 
reversing  175  App.  Div.  606,  162  N.  82.  Vandegrift  v.  Cowles  Eng.  Co., 
Y.  S.  814,  which  reversed  95  Misc.  (1900)  161  N.  Y.  435,  55  N.  E.  941, 
235,  158  N.  Y.  S.  845,  which  reversed  reversing  33  App.  Div.  148,  53  N.  Y. 
91  Misc.  405,  155  N.  Y.  S.  367;  Sears  S.  478.  See  also  New  England  Iron 
V.  Conover,  (App.  1866)  3  Keyes  Co.  v.  Gilbert  El.  R.  Co.,  (1883)  91 
113,  4  Abb.  App.  Dec.   179,  33  How.  N.  Y.  153. 

Pr.  324;  Murphy  v.  Dernterg,   (Sup.  83.  Howard  v.  Daly,   (1875)   61  N. 

1903)    84  App.  Div.  101,  82  N.  Y.  S.  Y.  362,  affirming  the  leading  English 

585-  Wood  V.  Fislc,   (Sup.  1913)    156  case    of    Hochster    v.    De    La    Tour, 

App.  Div.  497,  141  N.  Y.  S.  342,  af-  (1853)    2  El.  &  Bl.  678,  75  E.  C.  L. 

firmed    215    N.    Y.    233,    109    N.    E.  678. 
177;   Frost  v.  Clarkson,    (Sup.  1827) 
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and  to  sue  before  the  day  arrives.  This  theory  of  an  option  is  not 
objectionable,  since,  before  the  day  for  performance  arrives,  a 
party  would  not  be  bound  to  accept  other  employment,  if  offered, 
as  he  would  be  if  the  contract  were  broken  off  after  that  time.  The 
principle  that  governs  the  one  case  is  plainly  not  applicable  to  the 
other. ' '  ^*  The  same  view  is  taken  as  regards  the  repudiation  of  a 
building  contract  or  the  like ;  ^  the  repudiation  of  a  contract,  under 
which  the  defendant  agreed  to  take  from  an  insurance  broker  a 
certain  amount  of  insurance  for  a  period  of  years,  by  a  statement 
that  he  would  not  pay  for  any  further  insurance ;  **  the  repudiation 
of  a  contract  for  the  construction  and  extension  of  a  railway ;  ^'  and 
the  repudiation  of  a  contract  for  the  hiring  of  a  boat.**  Also  in 
case  of  executory  contracts  for  the  sale  of  property  if  either  the 
buyer  or  the  seller  repudiates  the  contract  before  the  time  for  per- 
formance arrives  or  a  tender  of  performance  is  made,  the  other 
party  may  treat  this  as  a  breach  and  sue  immediately  for  damages 
without  waiting  for  the  time  of  performance  to  arrive  or  tendering 
performance.*'    "Where  the  contract  is  for  the  sale  of  particular 


84.  Howard  v.  Daly,  (1875)  61  N. 
Y.  362,  375. 

85.  Bologh  V.  Roof  Maintenance 
Co.,  (Sup.  App.  T.  1908)  112  N.  Y. 
S.  1104;  Thompson  V. -Laing,  (Super. 
Ct.  G.  T.  1861)   21  Super.  Ct.  482. 

86.  Tanen'baum  v.  Federal  Match 
Co.,  (1907)  189  N.  Y.  75,  81  N.  E. 
5'65,  reversing  111  App.  Div.  416,  97 
N.  Y.  S.  1101,  on  prior  appeal  102 
App.  Div.  520,  524,  92  N.  Y.  S.  683. . 

87.  Callanan  v.  Keeseville,  etc.,  R. 
Co.,  (Sup.  1809)  131  App.  Div.  306, 
317,  115  N.  Y.  S.  779,  reversed  on 
other  grounds  199  N.  Y.  268,  92  N.  E. 
747. 

88.  Donovan  v.  Sheridan,  (Super. 
Ct.  G.  T.  1893)  4  Misc.  433,  53  State 
Rep.  586,  24  N.  Y.  S.  116. 

89.  Freer  v.  Denton,  (1875)  61  N. 
Y.  492;  Windmuller  v.  Pope,  (1887) 
107  N.  Y.  674,  12  State  Rep.  292,  14 
N.  E.  436,  1  Silv.  App.  550;  Nichols 
v.  Scranton  Steel  Co.,  (1893)  137  N. 
Y.  471,  51  State  Rep.  277,  33  N.  E. 
.561;  Wester  v.  Casein  Co.,  (1912) 
206  N.  Y.  506,  100  N.  E.  488,  revers- 
ing on  other  grounds  140  App.  Div. 
442,    125    N.   Y.   S.    335;    Bullock   v. 


Cutting,  (Sup.  1913)  155  App.  Div. 
825,  140  N.  Y.  S.  686;  Rubber  Trad- 
ing Co.  V.  Manhattan  Rubber  Mfg. 
Co.,  (Sup.  1914)  164  App.  Div.  477, 
150  N.  Y.  S.  17,  reversed  on  other 
grounds  221  N.  Y.  120,  631,  116  N.  E. 
789,  1073;  North  v.  Pepper,  (Sup. 
1839)  21  Wend.  636;  Wills  v.  Sim- 
monda,  (Sup.  G.  T.  1876)  8  Hun  189, 
afBrming  as  to  this  but  reversing  as 
to  other  matters  51  How.  Pr.  48; 
Terwilliger  v.  Knapp,  (Com.  PI. 
1853)  2  E.  D.  Smith  86;  Roehm  v. 
Horst,  (1900)  178  U.  S.  1,  20  S.  Ct. 
780,  44  U.  S.  (L.  ed.)  953.  But  see 
Putnam  v.  Griffin,  (Sup.  G.  T.  1884) 
19  Wkly.  Dig.  46. 

In  Booth  v.  Milliken,  (Sup.  1908) 
127  App.  Div.  522,  111  N.  Y.  S.  791, 
affirmed  on  other,  grounds  194  N.  Y. 
553,  87  N.  E.  1115,  it  is  held  that 
the  doctrine  of  anticipatory  breach 
does  not  apply  to  an  executory  con- 
traict  for  the  sale  of  land,  where  the 
vendor  himself  in  order  to  perform 
had  to  purchase  the  land,  so  as.  to 
enable  him,  on  a  refusal  of  the  pur- 
chaser to  perform  made  prior  to  the 
time  fixed  for  performance,  to  main- 
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chattels  the  same  effect  is  given  to  the  act  of  the  seller  in  selling 
the  property  to  another  person  and  thus  rendering  himself  unable 
to  perform.'"  The  view  has  been  taken  in  cases  in  the  lower  courts 
that  the  same  principle  would  apply  to  the  repudiation  of  a  con- 
tract to  devise  or  bequeath  property  so  as  to  enable  the  promisee 
to  maintain  an  action  for  damages  during  the  life  of  the  promisor." 
Likewise  in  case  of  a  contract  to  marry  at  a  future  day,  if  one  party 
repudiates  the  contract,  the  other  may  treat  this  as  a  breach  and 
commence  an  action  for  damages  without  waiting  until  the  time 
of  performance  arrives,'^  and  if  a  party  to  a  contract  to  marry, 
prior  to  the  time  fixed  for  performance,  marries  another  person, 
this  may  be  treated  as  a  breach  and  an  action  therefor  commenced 
immediately.^' 

It  has  been  said  that  the  .doctrine  of  anticipatory  breach  as  a 
basis  for  an  immediate  action  for  damages  against  one  who  repudi- 
ates or  refuses  to  go  on  with  an  executory  contract  is  one  which, 
when  applied  at  all,  is  applied  with  great  caution,  and  only  in  a 
limited  class  of  cases,'*  and  it  is  not  applied  to  contracts  for  the 
payment  of  money,  so  as  to  render  a  person  who  repudiates  his  note 
01"  other  obligation  to  pay  liable  to  be  sued  before  the  time  for  pay- 
ment arrives.'^  Thus  where  the  compensation  of  an  agent  by  way 
of  commissions  on  goods  sold  is  payable  when  the  goods  are  shipped, 
and  after  the   employment   has  been  rightfully  terminated  the 

tain    an    action    for    damages    based  opinion   below  63   App.  Div.  620,  71 

on  such  refusal  without  proof  of  his  N.  Y.   S.  1137. 

ability    and    willingness    to   perform  92.  Burtis  v.  Thompson,   (1870)  42 

but  for  the  default  of  the  purchaser.  N.  Y.  246,  as  explained  in  Howard  v. 

90.  Crist  V.   Armour,    (Sup.   G.  T.  Daly,   (1875)   61  N.  Y.  362,  377. 
1861)    34  Bar^b.  378.     See  also  Sears  93.  Burtis  v.  Thompson,   (1870)  42 
V.  Conover,  (App.  1866)  3  Keyes  113,  N.   Y.   246,   249,   per   Grover,   J.,   re- 
4  Abb.   App.   Dec.   179,   33   How.  Pr.  ferring    with    approval    to    Short    v. 
324.  Stone,    (1846)    8  0.  &  B.  358. 

91.  Adenaw  v.  Piffard,  (Sup.  1910)  94.  Booth  v.  Milliken,  (Sup.  1908) 
137  App.  Div.  470,  121  N.  Y.  S.  825,  127  App.  Div.  522,  111  N.  Y.  S.  791, 
reversed  on  other  grounds  202  N.  Y.  affirmed  on  other  grounds  194  N.  Y. 
122,  95  N.  E.  555,  in  which  the  ques-  553,  87   N.  E.   1115. 

tion   is   expressly   left  undecided  be-  95.  Kelly  v.  Security  Mut.  L.  In.?, 

cause  a,  majority  of  the  court  deems  Co.,    (1906)    186  N.  Y.  16,  78  N.  E. 

it  unnecessary  to  pass  upon  it ;   Tip-  584,   37   Civ.  Pro.  235 ;   McCasIiey  v. 

pie  V.  Tipple,    (Sup.  1919)    189  App.  Cumberland    Glass    Mfg.    Co.,     (Sup. 

Div.  28,  177  N.  Y.  S.  813.     See  also  1920)    193  App.  Div.  856,  184  N.  Y. 

Banta  v.  Banta,  (Sup.  1903)  84  App.  S.  360.     But  see  Lee  v.  Decker,  (App. 

Div.  138,  82  N.  Y.  S.  113;  Henry  v.  1867)    3   Abb.  App.   Dec.   53,   6  Abb. 

Rowell,    (Sup.  Tr.  T.  1900)    31  Misc.  Pr.   N.   S.    932,   43   How.   Pr.   479,   2 

384.    64    N.    Y.    S.    483,    affirmed    on  Trans.  App.  248. 
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employer  states  that  he  will  not  recognize  any  right  to  commissions 
on  goods  thereafter  shipped,  this  does  not  entitle  the  employee  to 
sue  for  the  agreed  commission  prior  to  the  shipment  of  the  goods."* 
And  it  is  held  by  the  Court  of  Appeals  that  the  rule  should  not 
be  applied  to  a  contract  of  life  insurance,  so  as  to  subject  the  insur- 
ance company,  on  its  repudiation  of  the  contract,  to  liability  to  be 
sued  for  damages  for  the  breach  of  the  contract ;  "  but  the  repudia- 
tion of  the  contract  by  the  insurer  has  been  held  to  excuse  a  further 
tender  of  performance  by  the  insured,  that  is  the  tender  of  subse- 
quent premiums,  in  order  to  keep  the  policy  alive.'* 


96.  MoClaskey  v.  Cumberland  Glass       Honor,    (1903)    174  N.  Y.  266,  66  N. 


Mfg.  Co.,   (Sup.  1920)   193  App.  Div. 
856,   184   N.   Y.   S.   360. 

97.  Kelly  v.  Security  Mut.  L.  Ins. 
Co.,  (1906)  186  N.  Y.  16,  78  N.  E. 
584,  37  Civ.  Pro.  235,  reversing  106 
App.  Div.  352,  94  N.  Y.  S.  601.  See 
also  Langan  v.  American   Legion  of 


E.  932,  reversing  69  App.  Div.  616, 
75  N.  Y.  S.  1127.  But  see  Speer  v. 
Phoenix  Mut.  L.  Ins.  Co.,  (Sup.  G.  T. 
1885)    36  Hun  322. 

98.  Shavif  V.  Republic  L.  Ins.  Co., 
(1877)  69  N.  Y.  286,  affirming  67 
Barb.  586. 
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§  960.  In  General.— The  liability  of  a  party  to  perform  his 
promise  is  frequently  made  dependent  upon  a  condition  precedent, 
express  or  implied,  and,  as  a  general  rule,  unless  such  condition 
precedent  is  performed  no  liability  attaches.^     And  if  in  fixing 


1.  Oakley  v.  Morton,  (1854)  11  N. 
Y.  25;  Lorillard  v.  Silver,  (1867)  3G 
N.  Y.  578,  3  Trans.  App.  143;  Bris- 
bane V.  Beebe,  (1872)  48  N.  Y.  631; 
Taylor  v.  Philip,  (1878)  75  N.  Y. 
588;  Lovell  v.  Jacobs,  (1896)  150 
N.  Y.  84,  44  N.  E.  792,  affirming  77 
Hun  607,  mem.,  28  N.  Y.  S.  1135; 
Ransome  Concrete  Machinery  Co.  v. 
McDonald,  (1913)  207  N.  Y.  383, 
101  N.  E.  175,  reversing  146  App. 
Div.  878  mem.,  130  N.  Y.  S.  1127; 
Duckwitz  V.  Fuller,  (Sup.  1896)  7 
App.  Div.  372,  7-)  State  Rep. 
368,  40  N.  Y.  S.  965;  Jones  v.  Gar- 
rigues,  (Sup.  1902)  75  App.  Div.  539, 
78  N.  Y.  S.  400;  Newman  v.  Tolmie, 
(Sup.  1903)  81  App.  Div,  111,  80 
N.  Y.  S.  990;  Menzies  v.  Fairburn, 
(Sup.  1906)  113  App.  Div.  119,  99 
N.  Y.  S.  3;  Wyckoflfv.  Woarms,  (Sup. 
1907)  118  App.  Div.  699,  103  N.  Y.  S. 
650;  Alden  Speare's  Sons  Co.  v.  Ca- 
sein Co.,  (Sup.  1907)  122  App.  Div.  22, 
106  N.  Y.  S.  980;  Gminder  v.  Zeltner 
Brewing  Co.,  (Sup.  1908)  126  App. 
Div.  776,  111  N.  Y.  S.  215;  Scouton 
V.  Eislord,  (Sup.  1810)  7  Johns.  36; 
Stow  V.  Wadley,  (Sup.  1811)  8 
Johns.  124;  Ferris  v.  Purdy,  (Sup. 
1813)  10  Johns.  359;  McFarland  v. 
Smith,  (Sup.  1827)  6  Cow.  669; 
Goodwin  v.  Holbrook,   (Sup.  1830)   4 


Wend.  377;  Eddy  v.  Stanton,  (Sup. 
1839)  21  Wend.  255;  Ingersoll  v. 
Rhoades,  (Sup.  1844)  Hill  &  D. 
Supp.  371;  Cartledge  v.  West,  (Ct. 
Err.  1845)  2  Denio  377;  Pullar  v. 
Baston,  (Sup.  G.  T.  1871)  6  Lans. 
247;  Webster  v.  Turner,  (Sup.  G.  T. 
1877)  12  Hun  264;  Wilson  v.  Gould, 
(Sup.  G.  T.  1880)  21  Hun  446; 
Dwyer  v.  Rathbone,  (Sup.  1889)  1 
Silv.  Sup.  418,  24  State  Rep.  366, 
5  N.  Y.  S.  505;  Werlein  v.  Tower 
Mfg.,  etc.,  Co.,  (Com.  PI.  G.  T.  1895) 
12  Misc.  142,  65  State  Rep.  883,  32 
N.  Y.  S.  1150;  Hand  v.  Pennock, 
(City  Ct.  G.  T.  1896)  18  Misc.  570, 
76  State  Rep.  702,  42  N.  Y.  S.  702; 
Heiliger  v.  Ritter,  (Sup.  App.  T. 
1912)  78  Misc.  264,  138  N.  Y.  S. 
212;  Merritt,  etc.,  Derrick,  etc.,  Co. 
V.  Terry,  etc.,  Co.,  (Sup.  Tr.  T.  1919) 
106  Misc.  247,  174  N.  Y.  S.  381; 
Zucca  V.  Kuhne,  (Sup.  App.  T.  1903) 
84  N.  Y.  S.  181;  Fisk  v.  Black,  (Sup. 
App.  T.  1904)  91  N.  Y.  S.  323;  Sil- 
berman  v.  Horowitz,  (Sup.  App.  T. 
1909)  114  N.  Y.  S.  1;  Paolino  v. 
Loudi,  (Sup.  App.  T.  1909)  119  N. 
Y.  S.  174;  Morris  Canal,  etc.,  Co.  v. 
Nathan,  (Super  Ct.  1829)  2  Super. 
Ct.  239;  Weiaser  v.  Maitland,  (Super. 
Ct.  1849)  5  Super.  Ct. '318;  Ander- 
son V.  West,   (Super.  Ct.  G.  T,  1875) 
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upon  the  happening  of  a  future  event  as  the  time  when  money  is 
to  be  paid,  the  parties  intend  to  make  the  debt  a  contingent  one 
and  the  event  never  happens,  the  creditor's  right  to  recover  will 
never  accrue.^  The  application  of  the  above  principle  has  fre- 
quently called  for  the  construction  of  particular  contracts  to  deter- 
mine whether  the  contingency  on  which  liability  depends  has  hap- 
pened.^   Though  under  the  common  law  rule  an  agreement  to  sub- 


38  Super.  Ct.  441;  Bell  v.  Harrison, 
(App.  1876)  3  Wkly.  Dig.  106,  66 
N.  Y.  627  mem. 

2.  Ligliton  V.  Syracuse,  (1907)  188 
N.  Y.  499,  504,  81  N.  E.  464;  Koster 
v.  Lafayette  Trust  Co.,  (1913)  207 
N.  Y.  336,  341,  100  N.  E.  1117. 

3.  Wakeman  v.  Sherman,  ( 1853 )  9 
N.  Y.  85,  1  Seld.  Notes  160  (pay- 
ment conditioned  on  year's  business 
being  successful)  ;  Mendenhall  v. 
Klinek,  (1872)  51  N.  Y.  246,  affirm- 
ing on  other  grounds  50  Barb  634; 
Jones  V.  Kent,  (1880)  80  N.  Y.  585, 
8  Abb.  N.  Cas.  300,  reversing  45  Su- 
per. Ct.  66  (payment  conditioned  on 
sale  of  property);  Sweet  v.  Merry, 
(1888)  109  N.  Y.  83,  14  State  Rep. 
804,  16  N.  E.  63,  28  Wkly.  Dig.'471 
(consideration  for  assignment  of 
claim  against  state  to  be  paid  w'hen 
claim  is  paid  by  the  state  —  actual 
payment  held  sufficient  irrespective 
of  the  legal  liability  of  the  state 
to  pay)  ;  Montreal  Bank  v.  Reck- 
nagel,  (1888)  109  N.  Y.  482,  16 
State  Rep.  398,  17  N.  E.  217,  af- 
firming 52  Super  Ct.  334;  Stewart  v. 
Huntington,  (1891)  124  N.  Y.  127, 
35  State  Rep.  99,  26  N.  E.  289,  affirm- 
ing 16  State  Rep.  112,  2  N.  Y.  S. 
205  (what  constitutes  a  purchase  of 
stock  at  a  higher  price  from  third 
persons  within  the  meaning  of  an 
agreement  to  pay  an  additional  price 
for  stock  purchased  in  case  of  such 
a  purchase)  ;  Ralph  v.  Eldridge, 
(1893)  137  N.  Y.  525,  51  State  Rep. 
168,  33  N.  E.  559,  reversing  58  Hun 
203,  34  State  Rep.  191,  11  N.  Y.  S. 
840  (agreement  to  pay  one  half  notes 
transferred  which  prove  "  uncollecti- 
ble"); Chauvet  v.  Ives,  (Sup.  1900) 


52  App.  Div.  411,  65  N.  Y.  S.  288; 
Steinhardt  v.  Bingham,    (Sup.  1900) 

53  App.  Div.  286,  65  N.  Y.  S.  838 
(notice  of  shipment  cf  grain  sold  — 
notice  by  mail  held  sufficient) ; 
Brown  v.  Snyder,  (Sup.  1900)  57 
App.  Div.  413,  68  N.  Y.  S.  224,  af- 
firming 30  Misc.  540,  63  N.  Y.  S. 
845;  Myers  v.  Buell,  (Sup.  1901) 
67  App.  Div.  290,  73  N.  Y.  S.  484; 
Shields  v.  New  York,  (Sup.  1903) 
84  App.  Div.  502,  82  N.  Y.  S.  1020; 
Parsons  v.  Tild.«n,  (Sup.  G.  T.  1874) 
3  Thomp.  &  C.  1,  affirmed  59  N.  Y. 
639  (payment  conditioned  on  "com- 
pletion "  of  railroad)  ;  Hill  v.  Reed, 
(Sup.  Sp.  T.  1853)  16  Barb.  280 
(stock  subscription  note  payable  as 
directors  may  require)  ;  Johnson  v. 
Plowman,  (Sup.  G.  T.  1867)  49  Barb. 
472  (payment  for  goods  sold  to  be 
made  from  time  to  time  as  the  buyer 
could  out  of  her  business  and  from 
a  sale  of  the  goods)  ;  Murray  v. 
Baker,  (Sup.  G.  T.  1875)  6  Hun  264 
(payment  conditioned  on  property 
being  sold  for  cash)  ;  Blodgett  v. 
Hall,  (City  Ct.  G.  T.  1895)  11  Misc. 
626,  66  State  Rep.  172,  32  N.  Y.  S. 
788  (payment  dependent  on  affairs 
of  an  embarrassed  corporation  being 
"  straightened  up  " )  ;  Halliday  v. 
Nicholas,  (Com.  PL  G.  T.  1895)  13 
Misc.  Ill,  68  State  Rep.  179,  34  N. 
Y.  S.  104,  reversing  9  Misc.  217,  60 
State  Rep.  836,  29  N.  Y.  S.  1144 
(payment  dependent  upon  the  con- 
solidation- of  certain  corporations  by 
a  certain  time  —  vote  of  stockholders 
to  consolidate  not  itself  a  consolida- 
tion) ;  Hand  v.  Shaw,  (Sup.  App.  T. 
1896)  18  Misc.  1,  75  State  Rep.  467, 
41   N.   Y.   S.    16,   reversing  16  Misc. 
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mit  a  future  eontrovery  to  arbitration  was  ineffectual  to  oust 
the  courts  of  jurisdiction,  a  distinction  is  made  where  by  the 
same  agreement  which  creates  a  liability  and  gives  a  right  it  is 
made  a  condition  precedent  to  a  right  of  action  thereon,  either  in 
express  terms  or  by  necessary  implication,  that  certain  facts  shall 
be  determined  or  amounts  and  values  ascertained  by  arbitrators 
if  the  parties  cannot  agree  thereon ;  in  case  of  such  disagreement, 
and  in  the  absence  of  fraud  there  is  no  cause  of  action,  under  the 
agreement,  either  at  law  or  in  equity,  until  the  award  is  made  as 
provided.*  Likewise  instruments  not  under  seal  may  be  delivered 
to  the  one  to  whom  they  are  on  their  face  made  payable  or  who  by 
their  terms  is  entitled  to  some  interest  or  benefit  under  them,  upon 
conditions  the  observance  of  which  is  essential  to  their  validity  or 
coming  into  existence  as  contracts;  and  the  annexing  of  such  con- 
ditions to  the  delivery  is  not  an  oral  contradiction  of  the  written 
instrument  within  the  meaning  of  the  parol  evidence  rule.^  The 
parties  may  also  make  the  full  performance  of  the  stipulation  on 
the  part  of  one  party  a  condition  precedent  to  liability  on  the  part 
of  the  other  party  to  perform.*    The  courts  according  to  the  modern 


498,  38  N.  y.  S.  965;  Bittiner  v. 
Gompreciht,  (Sup.  App.  T.  1899)  28 
ilisc.  218,  58  N.  Y.  S.  1011,  29  Civ. 
Pro.  300  (payment  contingent  on  a 
certain  minimum  amount  being  "  re- 
alized "  on  an  attachment )  ;  Wads- 
worth  V.  Green,  (Super.  Ct.  1847)  3 
Super.  Ct.  78  (payment  conditioned 
on  judicial  decision  against  validity 
of  title  —  decision  by  court  of  final 
resort  not  required )  ;  Pelton  v.  Bullc- 
ley,  (Super.  Ct.  1872)  34  Super.  Ct. 
283  (payment  conditioned  on  sale  or 
disposition  of  patent)  ;  See  v.  Bern- 
heimer,  (Sup.  Ct.  G.  T.  1874)  38 
Super.  Ct.  40  (payment  conditioned 
on  arrival  of  goods  at  certain  place 
—  no  presumption  of  arrival  from 
shipment  by  carrier ) ;  Duperat  v.  Be- 
han,  (Com.  PI.  1875)  6  Daly  119; 
Sperry  v.  Gardner,  (Sup.  G.  T.  1881) 
14  Wlcly.  Dig.  47,  affirmed  93  N.  Y. 
661  mem.  (payment  conditioned  on 
collection    of    claim). 

In  Vandermulen  v.  •  Vandermulen, 
(1888)  108  N.  Y.  195,  13  State  Rep. 
532,  15  N.  E.  383,  it  is  held  that  the 


taking  of  land  under  the  power  of 
eminent  domain  is  a  ''  sale  "  of  tlie 
land  within  the  meaning  of  a  con- 
tract for  a  division  of  its  proceeds 
in  case  oi  a  sale.  It  is  also  held, 
where  the  contract  required  the 
promisor  to  account  for  the  proceeds 
of  land  in  case  of  a  "  sale  "  for  more 
than  a  certain  amount,  that  a  sale 
of  all  of  the  land  was  not  a  condition 
precedent  to  the  duty  to  so  account. 

4.  Delaware,  etc..  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  (1872)  50  N. 
Y.  250.     See  supra,  section  453. 

5.  Benton  v.  Martin,  (1873)  52  N. 
Y.  570 ;  French  v.  Wallack,  ( City  Ct. 
Tr.  T.  1887)   12  State  Rep.  159. 

6.  Brown  v.  Weber,  (1868)  38  N. 
Y.  187,  6  Trans.  App.  94,  affirming 
24  How.  Pr.  306;  People's  Bank  v. 
Mitchell,  (1878)  73  N.  Y.  406;  Mead 
V.  Degolyer,  (Sup.  1837)  16  Wend. 
632;  Champlin  v.  Rowley,  (Ct.  Err. 
1837)  18  Wend.  187,  affirming  13 
Wend.  258;  Stokes  v.  Recknagel, 
(Super.  Ct.  G.  T.  1874)  38  Super.  Ct. 
368. 
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view  do  not  favor,  it  has  been  said,  a  construction  which  creates 
from  mutual  stipulations  a  condition  precedent.  As  said  by  Sel- 
den,  J. :  "As  the  effect  of  a  condition  precedent  is  to  prevent  the 
court  from  dealing  out  justice  to  the  parties  according  to  the  equi-, 
ties  of  the  case,  it  is  not  surprising  that  we  find  it  so  frequently 
said  that  constructions  productive  of  such  conditions  are  not  to  be 
encouraged.  Parties  must  be  held  strictly  to  their  contracts ;  and 
where  they  have  agreed  in  terms  or  by  plain  implication  to  a  con^, 
dition  which  is  to  bar  them  of  a  recovery  according  to  what  is 
equitable  and  just,  they  must  abide  by  the  consequences.  But 
courts  are  to  see  that  such  was  the  intention  of  the  parties,  before 
they  are  held  up  to  so  rigid  a  rule. ' ' '  And  it  is  well  recognized 
that  when  by  the  terms  of  the  contract  a  payment  by  one  party  is 
to  precede  some  act  to  be  done  by  the  other,  the  performance  of  the 
act  cannot  be  treated  as  a  condition  precedent  to  the  payment.* 
"  It  is  a  rule  of  construction,"  says  Thomas,  J.,  "  that  if  a  day  be 
appointed  for  the  payment  of  money,  and  that  day  is  to  arrive, 
or  may  arrive  before  the  time  when  the  consideration  for  money 
is  to  be  performed,  the  performance  of  the  consideration  is  not  a 
condition  precedent  to  the  right  to  recover  the  money. ' ' '  On  the 
other  hand,  when  the  performance  of  an  act  by  one  party  is  to  pre- 
cede payment  by  the  other,  the  full  performance  of  such  act  will 
ordinarily  be  deemed  a  condition  precedent  to  the  liability  of  the 
latter  to  make  the  payment.^"  In  case  of  contracts  of  guaranty 
the  performance  of  a  stipulation  on  the  part  of  the  creditor  to  give 
notice  to  the  guarantor  of  a  default  on  the  part  of  the  debtor  is 
not  necessarily  a  condition  precedent  to  the  liability  of  the  guaran- 
tor, but  may  constitute  an  independent  stipulation  the  breach  of 
which  will  only  operate  to  discharge,  by  way  of  recoupment,  the 

7.  Tipton  V.  Feitner,  (1859)  20  N.  9.  Clark  v.  West,  (Sup.  1910)  137 
Y.  423,  432.  App.  Div,  23,  29,   122  N.  Y.  S.  380. 

8.  Tipton  V.  Feitner,  (1859)  20  N.  10.  Cornell  v,  Cornell,  (1884)  96 
Y.  423,  431;  Meriden  Britannia  Co.  N.  Y.  108;  Mead  v.  Degolyer,  (Sup. 
V.  Zingsen,  (1872)  48  N.  Y.  247;  1837)  16  Wend.  632;  Champlin  v. 
Clark  V.  West,  (Sup.  1910)  137  App.  Rowley,  (Ct.  Err.  1837)  18  Wend. 
Div.  23,  29,  122  N.  Y.  S.  380;  Mul-  187,  affirming  13  Wend.  258;  Hudson 
lin  V.  Langley,  (Sup.  App.  T.  1902)  River  Power  Transmission  Co.  v. 
37  Mis'c.  789,  76  N.  Y.  S.  947.  United  Traction   Co.,    (Sup.  App.  T. 

This  is  in  effect  the  same  principle  1904)   43  Misc.  205,  88  N.  Y,  S.  448, 

which  results  from  the  mutual  prom-  affirmed   as   to  this  but  modified  on 

ises   being   regarded  as   independent.  other  grounds  98  App.  Div.  568,  91 

See  supra,  section  865  et  seq.  N.  Y.  S.  179. 
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guarantor  to  tlie  extent  that  he  is  injured."  Under  a  contract  to 
support  a  third  person  for  a  consideration  to  be  paid  by  the  defend- 
ant, the  actual  furnishing  of  the  support  is  a  condition  precedent 
to  the  liability  of  the  defendant  to  make  the  payment,  and  the 
failure  to  furnish  the  support  is  not  excused  for  the  purpose  of  a 
recovery  of  the  payment  by  the  refusal  of  the  third  person  to  accept 
support,  it  being  an  implied  condition  to  the  liability  of  the  defend- 
ant that  the  third  person  will  assent  to  being  supported.^^  In  case 
of  a  promise  to  pay  "  when  able  "  or  the  like,  ability  to  pay  is  a 
condition  precedent  to  any  liability  to  make  the  payment,  and  the 
right  of  action  on  such  a  promise  does  not  aeci'ue  until  the  promisor 
has  acquired  the  pecuniary  ability  to  pay.^^  Under  a  contract  by 
a  street  railway  company  to  keep  the  street  in  repair  ' '  under  direc' 
tion  of  such  competent  authority  as  the  municipality  shall  desig- 
nate," direction  by  the  authority  so  designated  is  not  a  condition 
precedent  to  active  duty  on  the  part  of  the  company  to  repair 
defects  in  the  street." 

Under  a  general  denial  the  defendant  may  adduce  evidence  to 
controvert  what  the  plaintiff  is  bound  to  prove  in  the  first  instance, 
and  this  includes  the  nonperformance  of  conditions  precedent  to 
the  plaintiff's  right  to  recover. ^^  It  is  otherwise,  however,  as  to  a 
condition  subsequent  avoiding  the  contract  and  defeating  the  plain- 
tiff 's  right  of  recovery  thereon."  As  said  by  Hiscock,  J. :  "  It  is 
well  settled  that  it  does  not  rest  with  the  plaintiff  to  prove  as  part  of 
his  case  that  he  has  complied  with  and  has  not  violated  a  condition 
subsequent,  but  that  it  rests  with  the  defendant  seeking  to  prove 
an  avoidance  of  a  valid  contract  by  breach  of  such  a  condition,  to 
plead  the  same. ' '  "  Thus  it  is  held  that  the  provision  of  the  Labor 
Law  (Labor  Law,  §  3;  30  McKinney's  Cons.  Laws,  p.  16),  requir- 
ing contracts  with  municipalities  for  construction  work  to  contain 
a  provision  requiring  an  observance  by  the  contractor  of  the  Labor 
•Law  and  that  a  violation  of  its  provisions  shall  prevent  a  recovery 
of  compensation,  creates  a  condition  subsequent  to  the  contractor's 
right  to  recover,  and  that  the  defense  that  the  provision  was  vio- 

11.  Barhydt  v.  Ellis,  (1871)  45  N.  112  App.  Div.  886  mem.,  97  N.  Y. 
y.  107.  S.   1127. 

12.  Cornell  v.  Cornell,  (1884)  96  16.  Molloy  v.  Briaroliflf  Manor, 
N.  Y.  108,  115.  (1916)  217  N.  Y.  577,  112  N.  E.  429; 

13.  See  supra,  section  859.  Nagel  v.  Buffalo,    (Sup.  G.  T.  1884) 

14.  Brooklyn  v.   Brooklyn   City  R.  34  Hun  1,  4. 

Co      (1872)    47  N.  Y.  475.  17.  Molloy     v.     Briarcliflf     Manor, 

15.  Adams  v.  Lawson,  (1907)  188  (1916)  217  N.  Y.  577,  684,  112  N.  E. 
N.   Y.   460,   81    N.   E.   315,   reversing       429. 
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lated  must  be  afBrmatively  pleaded  and  that  the  pleading  must 
negative  the  exception  authorizing  the  contractor  in  case  of  emer- 
gency to  exact  of  its  employees  more  than  eight  hours  work  a  day.'* 
A  provision  in  a  contract  for  the  transmission  of  a  telegram  or  the 
carriage  of  goods  or  the  like,  that  the  telegraph  company  or  the 
carrier  shall  not  be  liable  in  damages  unless  a  claim  is  presented 
within  a  certain  time,  is  a  limitation  on  the  right  to  recover  but 
not  a  condition  precedent,  and  consequently  it  is  not  necessary  to 
allege  in  the  complaint  that  a  claim  was  duly  presented ;  the  failure 
to  present  the  claim  is  a  matter  of  defense  to  be  set  up  by  the 
defendant." 

§  961.  Waiver  of  Performance  of  Conditions  Precedent  Gen- 
erally.—  The  party  to  be  charged  may  waive  the  full  performance 
of  what  otherwise  would  be  a  condition  precedent  to  liability  on  his 
part  to  perform,^"  and  when  one  of  the  contracting  parties  prevents 
the  literal  performance  of  a  condition  precedent,  he  cannot  avail 
himself  of  such  nonperformance  to  relieve  him  from  his  own  obliga- 
tion.^'- And  if  the  liability  of  one  party  to  make  a  stipulated  pay- 
ment is  dependent  upon  the  happening  of  a  contingent  event,  and 
through  the  wrongful  act  of  the  promisor  the  happening  of  such 
event  is  precluded,  his  liability  to  pay  then  becomes  absolute.^'' 

18.  Molloy  V.  Briarcliff  Ma,nor,  21.  Young  v.  Hunter,  (1852)  6  N. 
(1916)  217  N.  Y.  577,  112  N.  E.  429,  Y.  203;  Moses  y.  Bierling,  (1865)  31 
affirming  158  App.  Div.  456,  143  N.  N.  Y.  462,  463;  Slauson  v.  Albany 
Y.  S.  599.  R.  Co.,    (1875)    60  N.  Y    606,  affirm- 

19.  Hoye  v.  Pennsylvania  R.  Co.,  ing  1  Hun  438,  3  Thomp.  &  0.  768; 
(1908)  191  N.  Y.  101,  83  N.  E.  586;  Babflbitt  v.  Gibbs,  (1896)  150  N.  Y. 
Pierce  Co.  v.  Western  Union  Tel.  Co.,  281,  44  N.  E.  952;  Guidet  v.  New 
(Sup.  Sp.  T.  1919)  177  N.  Y.  S.  York,  (Super.  Ct.  G.  T.  1873)  36 
598.  Super.  Ct.  557. 

20.  Pechner  v.  Phoenix  Ins.  Co.,  22.  Gallagher  v.  Nichols,  (1875) 
(1875)  65  N.  Y.  195;  Federal  Sani-  60  N.  Y.  438,  16  Abb.  Pr.  N.  S.  337; 
tary  Clearing,  etc.,  Co.  v.  Loeb,  Risley  v.  Smith,  (1876)  64  N.  Y.  576, 
(Sup.  1911)  147  App.  Div.  737,  132  reversing  39  Super.  Ct.  137;  Howard 
N.  Y.  S.  65;  Engineer  Co.  v.  Herring-  v.  American  Mfg.  Co.,  (1900)  162  N. 
Hall-Marvin  Safe  Co.,  (Sup.  1912)  Y.  347,  56  N.  E.  986,  affirming  15 
154  App.  Div.  123,  138  N.  Y.  S.  881,  Misc.  4,  71  State  Rep.  481,  36  N.  Y. 
reversing  76  Misc.  369,  134  N.  Y.  S.  S.  430;  Patterson  v.  Meyerhofer, 
810;  Betts  v.  Ferine,  (Sup.  1835)  14  (1912)  204  N.  Y.  96,  97  N.  E.  472, 
Wend.  219;  McDonald  v.  Pierson,  reversing  138  App.  Div.  891  mem., 
(Sup.  G.  T.  1862)  38  Barb.  128;  122  N.  Y.  S.  1140;  Clark  v.  West, 
Stokes  V.  Recknagel,  (Super.  Ct.  (1910)  137  App.  Div.  23,  122  N.  Y. 
1874)  38  Super.  Ct.  368;  Manchester  S.  380,  affirmed  201  N.  Y.  569  mem., 
V.  Kendall,  (Super.  Ct.  1885)  51  95  N.  E.  1125;  Smith  v.  Lockwood, 
Super.  Ct.  460;  Edminister  v.  Coch-  (Super.  Ct.  1892)  61  Super.  Ct.  114, 
rane,   (Com.  PI.  1880)   9  Daly  337.  46  State  Rep.  244,  18  N.  Y.  S.  781, 
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Thus  where  a  contract  for  the  installation  of  ventilation  fans 
requires  as  a  condition  precedent  to  the  payment  of  the  agreed  com- 
pensation that  the  fans,  when  operated  by  power  to  be  furnished  by 
the  defendant,  accomplish  a  certain  result,  the  defendant's  refusal 
to  furnish  the  power  to  operate  the  fans  renders  his  liability  to  pay 
absolute.28  In  case  of  a  contract  for  the  employment  of  a  book 
agent  or  the  like  to  solicit  subscriptions  for  publications  to  be  issued 
in  serial  parts,  compensation  for  each  subscription  taken  to  be 
deemed  earned  when  the  subscription  is  "  proved,"  that  is,  where 
the  subscriber  has  accepted  and  paid  for  a  certain  number  of  parts, 
the  proving  of  the  subscriptions  will  ordinarily  be  a  condition 
precedent  to  the  agent's  right  to  compensation,  but  if  bona  fide 
subscribers  canceled  their  subscriptions  on  account  of  the  pub- 
lisher's unreasonable  delay  in  publication,  the  right  to  compensa- 
tion is  not  affected.^^  It  is  also  held  as  regards  a  condition  prece- 
dent which  does  not  go  to  the  consideration  of  the  defendant's 
promise  to  pay,  but  is  merely  a  condition  to  the  method  of  per- 
formance, that  no  additional  consideration  is  necessary  to  support 
a  waiver  of  its  performance.^'  Thus  where  a  publisher  agreed  to 
pay  an  author  for  writing  law  books  a  certain  rate  per  page,  part 
when  and  as  the  manuscript  was  completed  and  the  balance  if  the 
writer  abstained  from  the  use  of  intoxicating  liquors  during  the 
work,  it  was  held  that  the  provision  for  abstaining  from  the  use  of 
intoxicating  liquors  was  not  any  part  of  the  consideration  for  the 
payment  of  such  balance,  but  was  simply  one  of  its  conditions 
incident  to  the  method  of  performance,  and  that,  therefore,  no  con- 
sideration was  required  to  render  operative  a  waiver  of  a  breach 
of  the  condition.^^  Where  some  specific  act  on  the  part  of  a  third 
person  is  made  a  condition  precedent  to  the  liability  of  a  promisor 
to  make  a  stipulated  payment  the  consideration  for  which  is  exe- 
cuted, this  presupposes,  as  a  general  rule,  that  the  performance  of 
such  act  shall  not  be  rendered  impossible  by  the  happening  of 
some  fortuitous  event,  and  where  it  is  so  prevented  the  promisor 

affirmed  136  N.  Y.  654  mem.,  49  State  585,  32  State  Rep.  419,  11  N.  Y.  S. 

Rep.   916,  32 'N.  E.   1016.  50. 

23.  Howard  v.  American  Mfg.  Co.,  25.  Clark  v.  West,  (1908)  193  N. 
(1900)  162  N.  Y.  347,  56  N.  E.  986,  Y.  349,  86  N.  E.  1.  As  to  the  neces- 
affirming  15  Misc.  4,  71  State  Rep.  sity  for  a  consideration  to  support 
481,  36  N.  Y.  S.  430.  a  waiver  generally,  see  supra. 

24.  Newhall  v.  Appleton,  (1891)  26.  Clark  v.' West,  (1908)  193  N. 
124  N.  Y.  668,  36  State  Rep.  697,  26  Y.  349,  86  N.  E.  1,  reversing  125  App. 
N.  E.  1107,  4  Silv.  App.  411,  revers-  Div.  654,  110  N.  Y.  S.  110. 

ing   on  other  grounds   58   Super   Ct. 
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may  nevertheless  be  held  liable.^'  Thus,  where  a  person  binds  him- 
self to  pay  for  goods  sold  to  a  third  person,  payment  therefor  to 
be  made  through  the  means  of  a  draft  to  be  drawn  upon  the  prom- 
isor by  the  agent  of  such  third  person  by  whom  the  goods  were 
ordered,  this  presupposes  that  no  fortuitous  event  shall  render  the 
drawing  of  the  draft  by  such  agent  impracticable  or  impossible, 
and  where  the  agency  was  terminated  before  the  contemplated 
draft  was  drawn,  this  was  held  to  dispense  with  the  necessity  for 
such  a  draft  as  a  condition  precedent  to  the  promisor's  liability 
to  pay.^*  In  a  contract  for  the  sale  of  letters  patent  a  provision  for 
further  payments  on  the  basis  of  the  results  of  certain  tests  to  be 
made  under  the  joint  co-operation  of  the  buyer  and  seller,  such 
payments  to  vary  according  to  the  degree  of  superiority  shown  by 
such  tests  over  other  patents,  only  imposes  a  liability  to  make  the 
payments  in  case  the  tests  actually  show  the  required  degree  of 
superiority,  and  the  refusal  of  the  buyer  to  join  in  the  making  of 
the  tests  does  not,  on  the  theory  of  a  waiver  of  a  condition  prece- 
dent to  his  liability  to  pay,  entitle  the  seller  to  recover  the  pay- 
ments provided  for  on  the  basis  that  the  tests  would  have  given 
an-i  particular  result,  but  merely  entities  the  seller  to  recover  dam- 
ages for  the  breach  of  the  buyer's  implied  agreement  to  join  in  the 
making  of  the  tests. ^'  Where  payments  in  instalments  are  to  be 
made  by  one  party  to  the  contract  and  the  performance  by  the 
other  party  of  some  act  is  a  condition  precedent  to  the  former's 
liability  to  make  further  payments,  the  fa,ct  that  after  a  failure 
of  the  latter  to  perform  the  condition  precedent  he  continues  to 
pay  the  instalments  does  not  constitute  a  waiver  of  his  right  to 
demand  a  performance  of  the  condition  precedent  in  so  far  as  fur- 
ther payments  are  concerned.'"  Where  a  tender  or  offer  by  one 
party  to  perform  his  part  of  a  contract  is  a  condition  precedent 
to  the  liability  of  the  other  party  to  perform,  the  repudiation  Of 
the  contract  by  the  latter  and  his  absolute  refusal  to  perform  will 
ordinarily  excuse  the  former  from  performing  the  useless  ceremony 
of  tendering  performance  on  his  part.'^ 

27.  Krakauer   v.    Chapman,    (Sup.  29.  Hopedale  Electric  Co.  v.  Elec- 
1897)  16  App.  Div.  115,  79  State  Rep.  trie  Storage  Battery  Co.,  (Sup.  1899) 
127,   45   N.   Y.   S.    127,   affirmed   162  39  App.  Div.  451,  57  N.  Y.  S.  422. 
N.  Y.  623  mem.,  57  N.  E.   1114.                   30.  Gail  v.  Gail,    (Sup.  1908)    127 

28.  Krakauer  v.  Chapman,  (Sup.  App.  Div.  892,  899,  112  N.  Y.  S.  96. 
1897)  16  App.  Div.  115,  79  State  31.  As  to  waiver  of  the  necessity 
Rep.  127,  45  N.  Y.  S.  127,  affirmed  for  a  tender  of  performance  see 
162  N.  Y.  623  mem.,  57  N.  E.  1114.  supra,  section  909;   and  as  to  antici- 
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§  962.  Contracts  for  Services  or  the  Performance  of  Work  and 
Labor  Generally. —  As  a  general  rule  in  contracts  for  services,  or 
for  work  and  labor  or  tbe  like,  tbe  rendition  o£  the  services  or  sub- 
stantial performance  of  the  work  is  a  condition  precedent  to  the 
right  to  compensation.^^  And  if  no  time  for  the  payment  of  the 
compensation  is  fixed,  the  full  performance  of  the  contract  is  ordi- 
narily a  condition  precedent  to  the  right  to  payment.  There  is  no 
implied  obligation  on  the  part  of  the  person  for  whom  the  work 
is  being  done  to  make  partial  payments  as  the  work  progresses.^^ 
Hence,  in  an  action  to  recover  for  services  rendered,  it  is  error  to 
charge  that  if  there  was  no  agreement  as  to  the  time  of  paying 
the  compensation,  the  plaintiff  would  be  entitled  to  part  payment 
at  reasonable  times  as  the  work  progressed  and  that  if  such  pay- 
ment were  refused  he  was  jiistifled  in  quitting  the  work.^* 

§  963.  Written  Orders  for  Extra  Work. —  In  building  contracts 
and  the  like  a  provision  requiring  the  contractor  to  secure  a  writ- 
ten order  for  extra  woi'k  from  the  architect  or  engineer  in  charge 
of  the  work  as  a  condition  precedent  to  his  right  to  recover  therefor 
is  upheld.^"  In  this  connection  Chase,  J.,  says :  ' '  Where  contracts 
including  plans  and  specifications  involve  a  great  amount  of  detail, 
and  the  merits  of  claims  for  alterations  and  extra  work  are  difficult 

patory  breach  of  a  contract  see  supra,  33.  Stewart    v.    Newbury     (1917). 

section  957  ct  seq.  220  N.  Y.   379,   115  N.  ,E.   984.     See 

32.  Stewart    v.    Newbury,     (1917)  supra,  section  858. 

220  N.  Y.  379,  115  N.  E.  984;   Ray-  34.  Stewart    v.    Newbury,     (1917) 

mond  Concrete  Pile  Co.  v.  Thatcher,  220  N.  Y.  379,  115  N.  E.  984,  revers- 

(Sup.   1915)    166  App.  Div.  522,  152  ing    163    App.    Div.    868,   910    mem., 

N.  Y.  S.  98,  affirmed  221  N.  Y.  716  147  N.  Y.  S.   1144. 

mem.,  117  N.  E.   1083;   Cunningham  35.  Woodruff  v.  Rochester,  etc.,  R. 

V.    Morrell,     (Sup.    1813)     10    Johns.  Co.,    (1888)    108  N.  Y.  39,  12   State 

203;      Reformed     Protestant     Dutch  Rep.   821,   14  N.  E.   832;    O'Brien  v. 

Church  V.  Bradford   (Ct.  Err.  1826)  New  Yorlc,   (1893)   139  N.  Y.  543,  55 

8  Cow.  457;  Butler  v.  Tucker,   (Sup.  State  Rep.  596,  35  N.  E.  323;  Langley 

1840)     24     Wend.    447;     McNeal    v.  v.  Rouss,    (1906)    185  N.  Y.  201,  77 

Clement,  (Sup.  G.  T.  1873)  2  Thomp.  N.  E.  1168;  Abells  v.  Syracuse,  (Sup. 

&  C.  363;  Broadbent  v.  Marley,  (Sup.  1896)    7  App.  Div.  501,  40  N.  Y.  S. 

App.  T.  1899)   27  Misc.  778,  57  N.  Y.  233;  L'Hommedieu  v.  Winthrop  (Sup. 

S.  765;  Goldatcin  v.  White,  (Com.  PI.  1901),   59   App.   Div.    192,   69   N.  Y. 

G.   T.   1892)    43   State   Rep.    121,    16  S.  381;   F.  W.  Carlin  Constr.  Co.  v. 

N     Y     S     860-     May    v.     Schuyler,  New  York,  etc.,   Brewing  Co.,    (Sup. 

(Super.  Ct.  G.  T.  1877)  43  Super.  Ct.  1912)  134  N.  Y.  S.  493,  149  App.  Div. 

95-   Randall  v.  O'Brien,    (Sup.  G.  T.  919     mem.;     Sutherland    v.    Morris, 

1880)    11  Wkly.  Dig.  51.     See  supra,  (Sup.   G.  T.   1887)    45  Hun  259,   10 

section  865.  State  Rep.  348. 
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to  determine  and  adjust  after  the  work  is  completed,  a  provision 
requiring  the  contractor  to  submit  itemized  estimates  of  the  expense 
of  proposed  alterations  or  extra  work  and  that  the  order  of  the 
architect  therefor  should  be  in  writing  is  reasonable  and  tends  to  a 
more  definite  understanding  and  avoids  controversies.  The  con- 
tractor is  not  required  to  make  changes  or  perform  extra  work 
unless  he  first  receives  written  authority  therefor,  and  the  contract 
is,  therefore,  neither  unreasonable  nor  severe  and  it  should  be 
enforced. "  '^  A  provision  of  this  character  being  for  the  benefit 
of  the  person  for  whom  the  work  is  being  done  may  as  in  other 
cases  be  waived  by  the  subsequent  acts  or  conduct  of  the  parties. 
But  the  fact  that  the  person  for  whom  the  work  is  being  done 
insists  on  the  doing  of  certain  work  as  a  part  of  that  called  for 
by  the  contract,  even  though  such  claim  may  be  made  in  bad  faith, 
cannot  be  deemed  a  waiver  of  the  provision."  It  is  also  held  that 
the  architect  or  engineer  superintending  the  work,  though  the 
agent  of  the  person  for  whom  the  work  is  being  done,  has  no 
ostensible  authority  to  waive  a  provision  requiring  his  written 
order  for  extra  work  as  a  condition  precedent  to  the  right  of  the 
contractor  to  recover  compensation  therefor.^* 

§  964.  Promise  to  Pay  from  Particular  Fund. —  An  agreement 
by  a  person  to  make  payments  to  another  from  a  particular  fund  to 
be  realized  in  the  future,  if  based  on  a  consideration,  is  valid  and 
■binding,^"  but  in  such  a  case  the  realization  of  the  fund  is  ordinarily 
a  conditio]!  precedent  to  any  liability  of  the  promisor  to  make  the 
payment.*"    Thus  where  property  is  conveyed  to  a  person  and  he 

36.  Langley  v.  Rouas,  (1906)  185  man,  (Sup.  1896)  2  App.  Div.  354, 
N.  Y.  201,  206,  77  N.  E.  1168.  73   State  Rep.   53,  37  N.   Y.   S.   841, 

37.  Carlin  Constr.  Co.  v.  New  York,  affirmed  on  opinion  below  158  N.  Y. 
etc..  Brewing  Co.,  (Sup.  App.  T.  735,  53  N.  E.  1125;  Brumme  v. 
1912)  134  N.  Y.  S.  493,  149  App.  Herod,  (Sup.  1899)  38  App.  Div.  558, 
Div.  919  mem.  56  N.  Y.   S.  670,  reversing  26  Misc. 

38.  Langley  v.  Rouss,  (1906)  185  33,  55  N.  Y.  S.  215;  Calvert  v.  Gary, 
N.  Y.  201,  77  N.  B.  1168,  reversing  (Sup.  1900)  50  App.  Div.  619,  63 
106  App.  Div.  225,  94  N.  Y.  S.  108.  N.  Y.  S.  547;  Hart  v.  L.  D.  Garrett 

39.  Roussel  v.  Mathews,  (Sup.  Co.,  (Sup.  1904)  93  App.  Div.  145, 
1901)  62  App.  Div.  1,  70  N.  Y.  S.  87  N.  Y.  S.  574;  Schilling  Co.  v. 
886,  affirmed  171  N.  Y.  634  mem.,  Reid,  (Sup.  1904)  94  App.  Div.  500, 
63  N.  E.   1122.  87  N.  Y.  S.  1115;   Fulton  v.  Varney, 

40.  Lorillard  v.  Silver,  (1867)  36  (Sup.  1907)  117  App.  Div.  572,  102 
N.  Y.  578,  579;  Bellcnap  v.  Bender,  N.  Y.  S.  608;  Knudtsen  v.  Remmel, 
(1878)  75  N.  Y.  446,  449;  Jones  v.  (Sup.  1910)  141  App.  Div.  445,  126 
Kent,  (1880)  80  N.  V.  585,  590,  8  N.  Y.  S.  249;  Koster  v.  Lafayette 
Abb.  N.  Cas.  300;   Dusdhnes  v.  Hey-  Trust    Co.,     (Sup.    1911)     147    App. 
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agrees  to  make  certain  payments  from  the  proceeds  thereof 
when  sold,  he  cannot  be  held  liable,  as  a  general  rule,  unless  the 
property  has  been  sold  and  the  proceeds  received.^^  And  where 
to  enable  a  trust  company  to  continue  its  business  persons  agreed 
to  advance  moneys  to  replenish  its  assets  and  it  was  agreed  that 
the  moneys  should  be  repaid  only  when  the  surplus  assets  of  the 
companj^  reached  a  certain  amount  "  and  not  otherwise,"  it  was 
held  that  in  case  of  the  subsequent  insolvency  of  the  company  and 
the  winding  up  of  its  business  the  persons  advancing  the  money 
had  no  claim  for  reimbursement."  Though  a  person  who  agrees 
to  pay  when  money  is  received  by  him  under  a  contract  with  a 
third  person  may  be  bound  to  take  reasonable  steps  to  enforce  the 
collection  of  the  money  to  be  paid  him,  if  he  does  not  expressly 
agree  to  collect  the  money,  he  can  only  be  put  in  default  if  he 
refuses  to  collect  it  under  such  circumstances  as  show  negligence 
on  his  part.^^  Frequently  a  person  who  has  a  contract  with  a  third 
person,  such  as  a  building  contract  or  the  like,  under  which  money 
is  to  become  due  the  third  person  upon  his  performance  of  the 
contract,  promises  another  to  pay  to  him  a  certain  part  of  such 


Div.  63,  66,  131  N.  Y.  S.  799,  affirmed 
207  N.  Y.  336,  100  N.  E.  1117;  New 
York  Ins.  Co.  v.  Robinson,  (Ct.  Err. 
1806)  1  Johns.  616,  affirming  2 
Caines  357 ;  Morgan  v.  Plumb,  ( Sup. 
1832)  9  Wend.  287  (agreement  to 
pay  from  proceeds  of  mortgage  when 
collected)  ;  Cartledge  v.  West,  (Ct. 
Err.  1845)  2  Denio  377;  Manton  v. 
Cabot,  (Sup.  G.  T.  1875)  4  Hun  73, 
6  Thomp.  &  C.  2a3;  Murray  v.  Baker, 
(Sup.  G.  T.  1875)  6  Hun  264;  Gauld 
V.  Lipman,  (Com.  PI.  G.  T.  1893)  4 
Misc.  78,  53  State  Rep.  137,  23  N.  Y. 
S.  778,  reversing  1  Misc.  475,  49 
State  Rep.  880,  21  N.  Y.  S.  464; 
Simon  v.  Burgess,  (Sup.  Sp.  T.  1911) 
71  Misc.  300,  127  N.  Y.  S.  147,  modi- 
fied 146  App.  Div.  37,  130  N.  Y.  S. 
642;  Crane  Co.  v.  National  Nassau 
Bank,  (Sup.  App.  T.  1915)  90  Misc. 
353,  153  N.  Y.  S.  260;  Dickinson  v. 
Thornton  N.  Motley  Co.,  (Sup.  App. 
T.  1904)  90  N.  Y.  S.  286;  Lasky  v. 
Coverdale,  (Sup.  App.  T.  1913)  143 
N.  Y.  S.  756;  French  v.  Wallaek, 
(City  Ct.  Tr.  T.  1887)   12  State  Rep. 


159;  Franklin  v.  Robinson,  (Chan. 
Ct.  1814)  1  Johns.  Ch.  157;  Dick- 
inson V.  Devlin,  (Super.  Ct.  G.  T. 
1880)  46  Super.  Ct.  232;  Arnoux  v. 
Bogert,  (Super.  Ct.  1889)  57  Super. 
Ct.  61,  24  State  Rep.  173,  5  N.  Y. 
S.  440. 

41.  Belknap  v.  Bender,  (1878)  75 
N.  Y.  446,  449;  Brumme  v.  Herod, 
(Sup.  1899)  38  App.  Div.  558,  56  N. 
Y.  S.  670. 

If,  however,  the  agreement  contem- 
plates a-  sale  for  cash,  and  instead  a 
sale  on  credit  is  made  without  the 
consent  of  the  promisee,  liability  on 
the  part  of  the  promisor  would  arise 
as  of  the  time  of  the  sale.  Hess  v. 
Fox,   (Sup.  1833)    10  Wend.  436. 

42.  Koster  v.  Lafayette  Trust  Co., 
(1913)  207  N.  Y.  336,  100  N.  E. 
1117,  affirming  147  App.  Div.  63,  131 
N.  Y.  S.  799. 

43.  Dusehnes  v.  Heyman,  (Sup. 
1896)  2  App.  Div.  35,  73  State  Rep. 
53,  37  N.  Y.  S.  841,  affirmed  on 
opinion  below  158  N.  Y.  735,  53  N. 
E.   1125. 
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money  when  it  has  been  earned  and  become  payable  to  such  third 
person,  and  ordinarily  the  performance  of  his  contract  by  the 
third  person  and  the  consequent  right  on  his  part  to  payment 
constitute  a  condition  precedent  to  liability  on  the  part  of  the 
promisor;"  the  promise  to  pay  may,  however,  be  unconditional 
and  render  the  promisor  liable,  irrespective  of  whether  such  third 
person  has  performed  his  contract  or  not.*^ 

If  a  person  who  has  agreed  to  make  payments  from  a  particular 
fund  when  received  or  realized,  by  his  own  wrongful  act  or  default 
prevents  the  realization  of  the  fund  from  which  payment  is  to  be 
made,  his  promise  to  pay  then  becomes  absolute,  as  he  is  estopped 
from  asserting  the  nonexistence  of  the  fund  from  which  the  pay- 
ment is  to  be  made."  And  where  the  owner  of  a  building  under 
course  of  construction  agreed  to  withhold  a  certain  amount  of  an 
instalment  payment  to  become  due  the  contractor  when  the  build- 
ing is  completed  to  a  certain  stage  and  pay  over  such  amount  to  one 
furnishing  material  or  the  like  to  the  contractor,  it  has  been  held 
that  if  the  owner  prior  to  the  completion  of  the  building  to  the 
required  stage  pays  over  to  the  contractor  the  major  part  of  such 
instalment,  though  he  retains  the  amount  to  be  paid  the  material- 
man, and  thereafter  the  contractor  abandons -the  work,  the  owner 
cannot  escape  liability  to  the  materialman  on  the  ground  that  the 
work  was  not  completed  to  the  stage  entitling  the  contractor  to 
the  specified  instalment  payment.*' 

44.  Sullivan  v.  Eusner,  (Sup.  1898)  Kiea  v.  TiflFt,  (Sup.  1823)  1  Cow.  98; 
27  App.  Div.  103,  50  N.  Y.  S.  93,  Horton  v.  Howe,  (Sup.  G.  T.  1878) 
Mersereau  v.  Villari,  (Sup.  G.  T  13  Hun  57;  Mersereau  v.  Villari, 
1893)   74  Hun  59,  56  State  Rep.  144,  (Sup.    G.   T.    1893)    74   Hun   59,   56 

26  N.  Y.  S.  135.  State  Rep.  144,  26  N.  Y.  S.  135;  Hul- 

45.  Sullivan  V.  Eusner,  (Sup.  1898)        bert   v.    Felber    Engineering    Works, 

27  App.  Div.  103,  50  N.  Y.  S.  93,  (Sup.  App.  T.  1912)  75  Misc.  621, 
affirmed  163  N.  Y.  576  mem.,  57  N.  133  N.  Y.  S.  918;  Crane  Co.  v.  Na- 
.E.   1125.  tional  Nassau   Bank,    (Sup.  App.  T. 

46.  Risley  v.  Smith,  (1876)  64  N.  1915)  90  Misc.  353,  153  N.  Y.  S.  260. 
Y.  576,  reversing  39  Super  Ct.  137;  See  also  McGuire  v.  Richards,  (Sup. 
Champagne  v.  Powell  Medicine  Co.,  G.  T.  1893)  70  Hun  67,  53  State  Rep. 
(Sup.  1900)  48  App.  Div.  344,  63  N.  505,  23  N.  Y.  S.  1117;  Beagle  v. 
Y.  S.  26;  Fox  v.  Mahony,  (Sup.  1904)  Harby,  (Sup.  G.  T.  1893)  73  Hun  310, 
91  App.  Div.  364,  86  N.  Y.  S.  679;  58  State  Rep.  62,  26  N.  Y.  S.  375. 
Clark  V.  West,  (Sup.  1910)  137  App.  47.  Plata  v.  Green,  (Sup.  1902)  70 
Div.  23,  122  N.  Y.  S.  380,  affirmed  201  App.  Div.  224,  75  N.  Y.  S.  299,  af- 
N.  Y.  569  mem.,  95  N.  E.  1125;  Tray-  firmed  174  N.  Y.  535  mem.,  66  N.  E. 
lor  V.  Crucible  Steel  Co.,  (Sup.  1920)  1115. 

192  App.  Div.  445,  183  N.  Y.  S.  181; 
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General  Matters 

§  965.  Provision    in    Contract    Excusing    Nonperformance.— 

A  party  to  a  contract  may  by  an  express  provision  therein  pro- 
tect himself  from  the  result  of  his  inability  to  perform  the  contract 
on  account  of  certain  contingencies.^  To  constitute  a  '  '•  contingency 
beyond  the  control"  of  a  party  it  is  not  necessary  that  the  con- 
tingency which  prevented  performance  should  have  been  one  within 
the  contemplation  of  the  parties  at  the  time  the  contract  was  made.^ 
In  this  connection  Lehman,  J.,  says:  "  The  question  is  not  what 
contingencies  the  parties  actually  thought  might  arise,  but  what 
meaning  did  the  parties  intend  to  give  to  the  word  '  contingency. ' 
Certainly  there  is  nothing  in  the  contract  that  would  show  that  the 
parties  intended  to  limit  it  to  events  which  they  then  thought 
possible  or  probable,  and  no  case  which  the  plaintiff  has  cited  is 
authority  for  the  view  that  the  court  should  place  such  a  limited 
construction  on  that  word. ' '  ^  And  inability  to  deliver  the  subject 
matter  of  a  sale  owing  to  the  unexpected  breaking  out  of  the  World 
War,  and  the  imposition  of  an  embargo  by  Germany  on  the  expor- 
tation of  the  subject  matter  of  a  sale,  the  contract  contemplating 
that  the  commodity  sold  should  come  from  Germany,  and  the  action 
of  England  in  prohibiting  exportations  from  Germany,  has  been 
held  due  to  a  contingency  beyond  the  control  of  the  sellers  within 
the  meaning  of  a  provision  that  they  should  not  be  held  account- 
able for  delays  ' '  caused  by  strikes  or  for  any  contingencies  beyond 
their  control,  or  any  other  unavoidable  accident  such  as  fire,  etc. ' '  * 
On  the  other  hand,  applying  the  rule  ejusdem  generis  or  noscitur  a 
sociis,^  it  has  been  held  that  a  provision  in  a  contract  for  the  sale 
p;^  a  product  of  German  manufacture,  excusing  the  failure  of  the 
sellers  to  make  delivery  in  case  of  their  inability  to  do  so  owing  to 
"  contingencies  beyond  our  control,  fire,  strike,  accidents  to  our 
works  or  change  in  tariff, ' '  does  not  cover  inability  resulting  from 
the  imposition  of  an  embargo  by  Germany  on  the  exportation  of 
the  subject  matter,  as  the  general  phrase  "  contingencies  beyond 
our  control  "  is  to  be  limited  in  its  meaning  to  causes  similar 
to  those  expressly  enumerated,  and  an  embargo  is  not  a  cause 


1.  B.  P.   Ducas  Co.   v.   Bayer   Co.,  (Sup.  Tr.  T.  1916)    163  N.  Y.  S.  32. 
(Sup.  Tr.  T.  1916)  163  N.  Y.  S.  32.  35. 

2.  B.   P.   Ducas  Co.   v.   Bayer   Co.,  4.  B.   T.   Ducas   Co.   v.    Bayer   Co., 
(Sup.  Tr.  T.  1916)    163  N.  Y.  S.  32.  (Sup.  Tr.  T.  1916)   163  N.  Y.  S.  32. 

3.  B.  P.   Ducas  Co.  v.   Bayer   Co.,  5.  See  supra,  section  833. 
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of  like  nature  to  a  change  of  tariff*  And  it  is  held  that  the 
phrase  "  other  causes  beyond  the  reasonable  control  "  of  the 
promisor,  used  in  connection  with  the  preceding  phrase  "  strikes 
or  fires  or  act  of  God, ' '  is  restricted  in  its  meaning  to  other  causes 
of  a  similar  nature  to  the  causes  specifically  enumerated  and  does 
not  cover  an  inability  to  perform  due  to  the  promisor's  inability  or 
inexperience  in  the  business  involved.'  But  where  a  contract  for 
the  sale  of  articles  to  be  manufactured  by  the  seller  provided  that 
a  nondelivery  is  to  be  excused  if  the  production  of  the  seller 's  mill 
is  curtailed  "  by  strikes,  lockouts  to  counteract  strikes,  shortage  of 
labor  or  any  casualty,"  etc.,  it  has  been  held  that  the  phrdse 
"  shortage  of  labor,"  is  not  to  be  restricted  in  its  meaning  by 
reason  of  its  connection  with  the  preceding  phrases  relating  to 
strikes,  and  thus  restricted  to  a  shortage  of  labor  caused  by  strikes 
and  lockouts.'  To  constitute  a  ' '  contingency  beyond  the  control  ' ' 
of  a  party  preventing  his  performance,  the  contingency  must  not 
only  be  one  for  which  the  party  is  not  responsible,  but  it  must  also 
be  the  proximate  cause  of  his  inability  to  perform ; '  and  it  has 
consequently  been  held  that  the  breaking  out  of  the  "World  "War 
and  the  interruption  of  commercial  intercourse  between  this  coun- 
try and  Germany,  from  which  the  parties  contemplated  that  the 
commodity  sold  should  be  imported,  did  not  excuse  nonperformance 
by  the  seller,  where  his  inability  to  perform  was  due  to  his  filling 
orders  for  similar  goods  received  from  other  customers  after  the 
difficulty  of  importing  sufficient  goods  to  supply  the  general  market 
became  apparent.^"  In  this  connection  Lehman,  J.,  says:  "  Obvi- 
ously where  a  buyer  makes  a  contract  to  take  a  definite  amount  of 
goods,  he  expects  by  reason  of  his  contract  to  obtain  these  goods 
at  the  price  fixed,  and  in  case  a  scarcity  of  these  goods  thereafter 
arises,  he  does  not  expect  to  be  placed  upon  the  same  plane  as 
other  customers  who  have  no  contracts.  He  has  given  a  considera- 
tion for  the  seller's  promise,  and  he  has  a  right  to  expect  a  benefit 
from  that  promise.    In  this  case  the  seller  chooses  to  take  the  view 

6.  Thaddeus    Davids    Co.    v.    HofT-  App.  T.  1920)  185  N.  Y.  S.  42,  revers- 
jnan-LaRoche  Chemical  Works,  (Sup.  ing  109  Misc.  411,  178  N.  Y.  S.  865. 
1917)  178  App.  Div.  855,  166  N.  Y.  S.  9.  B.   P.   Ducas   Co.   v.   Bayer   Co., 
179,  reversing  97  Misc.  33,  160  N.  Y.  (Sup.  Tr.  T.  1916)    163  N.  Y.  S.  32. 
S,  973.  See  also  Crown  Embroidery  Works  v. 

7.  Traylor    v.    Crucible    Steel    Co.,  Gordon,    (Sup.   1920)    190  App.  Div. 
(Sup.   1920)    192  App.  Div.  445,  183  472,  180  N.  Y.  S.  158. 

N.  Y.  S.  181.  10.  B.  P.  Ducas  Co.  v.  Bayer  Co., 

S.  Rosenstein  v.  Farish  Co.,    (Sup.        (Sup.  Tr.  T.  1916)  163  N.  Y.  S.  32. 
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that  his  mos-al  obligations  to  all  his  customers  must  take  precedence 
over  his  legal  obligation  to  certain  customers.  It  seems  to  me.  that 
the  statement  of  this  proposition  carries  its  own  refutation.  The 
seller  has  made  definite  agreements  with  certain  customers;  these 
agreements  in  terms  give  those  customers  a  legal  right  to  receive 
the  goods,  unless  a  contingency  arises  which  prevents  performance 
by  the  seller;  the  seller  has  the  power  to  perform  these  contracts, 
but  voluntarily  puts  performance  out  of  his  power  by  delivering 
the  goods  to  other  parties  who  have  no  legal  claim.  The  defendant 
did  this  without  legal  compulsion,  and,  as  its  representative  testi- 
fied, not  to  maintain  its  own  business,  but  solely  because  its  officers 
believed  that  they  had  a  moral  duty  to  their  own  customers.  I  see 
no  reason  to  question  that  the  defendant  was  actuated  by  this 
motive  and  made  a  distribution  which  was,  it  believed,  fair  and 
equitable  under  the  difficult  circumstances,  yet  where  a  party  has 
entered  into  legal  obligations  which  interfere  with  what  he  regards 
as  moral  obligations,  he  cannot  perform  his  moral  obligations  at 
the  expense  of  the  persons  who  have  legal  claims  against  him. ' ' " 
A  contract  by  a  mine  owner  for  the  sale  of  coal  contained  a  clause 
that  "  every  effort  will  be  made  by  the  company  for  the  fulfilment 
of  its  contracts,  .  .  .  but  if  at  any  time  the  business  of  the  com- 
pany is  so  interrupted  by  .  .  .  strikes  among  miners,  or  other  em- 
ployees, ...  as  materially  to  decrease  the  quantity  of  coal,  .  .  . 
the  company  will  not  hold  itself  liable  for  or  pay  any  damages 
sustained  by  reason  of  the  nondelivery  of  the  coal  now  sold."  In 
consequence  of  a  reduction  of  wages,  a  strike  of  the  miners  and 
other  employees  in  the  seller's  employ  occurred,  interrupting  its 
business  and  preventing  it  from  obtaining  all  the  coal  called  for. 
It  was  held  that  the  clause  was  a  limitation  upon  the  absolute 
undertaking  to  sell  and  deliver ;  that  the  seller  was  not  prohibited 
thereby  from  conducting  its  mining  operations  upon  the  same  gen- 
eral principles  it  would  have  been  governed  by  had  the  contract 
not  been  made,  nor  was  it  required  to  resort  to  extraordinary  or 
unusual  means  to  prevent  strikes,  but  by  necessary  implication  it 
had  the  right,  irrespective  of  its  effect  upon  the  action  of  its  opera- 
tives, so  long  as  it  was  done  in  good  faith,  and  solely  with  a  view 
to  its  general  business,  to  adopt  such  rules  arid  regulations  and 
pay  such  wages  as  were  usual,  reasonable  and  proper  under  the 
circumstances ;  and  it  appearing  that  the  seller  acted  in  good  faith 

11.  B.  P.  Ducas  Co.  v.  Bayer  Co.,   (Sup.  Tr.  T.  1916)  163  N.  Y.  S.  32,  37. 
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and  upon  just  and  reasonable  business  principles  in  reducing  the 
wages,  that  it  was  not  liable  for  its  failure  to  make  delivery." 
A  strike  clause  is  ineffectual  to  relieve  a  manufacturer  from  the 
result  of  a  delay  in  delivery  where  the  strike  did  not  start  until 
after  the  time  limit.'' 

§  966.  Defective  Plans  and  Specifications  as  Excuse. — ^Where  a 
contractor  agrees  to  erect  a  building  or  the  like  according  to  plans 
and  specifications  furnished  by  the  other  party,  there  is  an  implied 
covenant  or  agreement  on  the  latter 's  part  that  the  plans  and 
specifications  so  furnished  are  adequate  and  that  if  followed  the 
desired  result  will  be  accomplished.  In  other  words,  as  a  general 
rule,  the  party  supplying  the  plans,  etc.,  is  responsible  for  their 
adequacy  and  the  other  party  cannot  be  held  liable  for  defects  due 
to  their  insufficiency."  Thus  where  the  plans  and  specifications 
furnished  by  the  party  for  whom  the  work  is  done  specify  the  man- 
ner in  which  an  underground  flue  shall  be  constructed,  the  measure 
of  the  contractor's  liability,  under  a  provision  that  the  flue  shall 
be  rendered  thoroughly  water-tight,  is  to  make  the  flue  water-tight 
so  far  only  as  a  construction  in  accordance  with  the  plans  and 
specifications  will  accomplish  this  result ;  he  does  not  guarantee  the 
efSciency  of  the  plans,  etc.,  to  accomplish  this  result.^'  And  where 
a  contractor  agreed  to  "  furnish  all  the  materials  and  labor  for 
the  purpose  and  make  water-tight  "  the  cellar,  etc.,  of  a  building 
"  in  the  manner  and  under  the  conditions  supplied  and  set  forth 
in  the  annexed  specifications  which  are  made  a  part  of  the  con- 
tract," the  specifications  being  furnished  by  the  other  party,  it 
was  held  that,  if  the  work  was  done  according  to  the  specifications, 
a  recovery  could  be  had  as  for  a  performance  of  the  contract, 
though  it  did  not  result  in  making  the  cellar  water-tight,  where  the 

12.  Delaware,  etc.,  R.  Oo.  v.  Bowns,  N.  Y.  S.  704;  KuKs  v.  Flower  City 
(1874)  58  N.  Y.  573,  reversing  36  Tissue  Mills  Co.,  (Sup.  Sp.  T.  lOls") 
Super.  Ct.  126.  104  Misc.  243,  171  N.  Y.  S.  688;  By- 

13.  Federal  Terra  Cotta  Co.  v.  Pot-  ron  v.  New  York,  (Super.  Ct.  1887) 
terton,  (Sup.  1916)  172  App.  Div.  54  Super.  Ct.  411,  7  State  Rep.  17. 
705,  159  N.  Y.  S.  121.  See  also  MoLane  v.  DeLeyer,   (1874) 

14.  MacKnight  Flintic  Stone  Co.  v.  56  N.  Y.  619;  Weeks  v.  Little,  (Super. 
New  York,  (1899)  160  N.  Y.  72,  54  Ct.  G.  T.  1880)  47  Super.  Ct.  1; 
N.  E.  661;  Dwyer  V.  New  York,  (Sup.  Pitt  v.  Downing,  (Super.  Ct.  1885) 
1902)    77  App.  Div.  224,  79  N.  Y.  S.  52  Super.  Ct.  508. 

17;  Cameron-Hawn  Realty  Co.  v.  Al-  15.  Dwyer    v.    New    York,     (Sup. 

bany,   (Sup.  1909)   134  App.  Div.  722,  1902)    77  App.  Div.  224,  79  N.  Y    S. 

119  N.  Y.  S.  128;  Meads  v.  New  York,  17. 
(Sup.   1920)    191  App.  Div.  365,  181 
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failure  to  accomplish  this  result  was  due  to  defects  in  the  speci- 
fications;" and  it  was  also  held  that  a  further  covenant  on  the 
part  of  the  contractor  that  the  cellar  would  remain  water-tight  for 
a  certain  time  should  be  held  to  cover  only  defects  in  the  workman- 
ship or  materials  and  not  defects  in  the  specifications."  It  also 
follows  that  if  the  plans,  etc.,  are  defective,  and  by  reason  of  such 
defects  the  building  cannot  be  erected  or,  if  after  partial  erection 
it  falls,  performance  by  the  contractor  is  excused  and  he  may 
recover  for  the  labor  and  materials  furnished  in  the  part  perform- 
ance.^^ In  this  connection  Vann,  J.,  says:  "  If  I  agree  to  produce 
a  certain  result  according  to  my  own  plan,  I  impliedly  warrant  its 
sufiiciency;  but  if  I  agree  to  produce  that  result  by  strictly  fol- 
lowing the  plan  prepared  by  another  party,  he  impliedly  warrants 
its  sufficiency.  The  responsibility  rests  upon  the  party  who  fathers 
the  plan  and  presents  it  to  the  other  with  the  implied  representa- 
tion that  it  is  adequate  for  the  purpose  to  be  accomplished. 
A  stipulation  requiring  a  contractor  to  produce  a  certain  result 
by  following  the  plan  and  directions  of  the  owner  is  an  undertak- 
ing that  it  can  be  done  in  that  way. ' '  "  But  where  a  contractor 
agreed  to  construct  a  street  paving  in  accordance  with  plans  and 
specifications  furnished  by  the  city  and  to  keep  the  paving  in  repair 
for  a  certain  time,  this  was  held  to  require  him  to  keep  the  pave- 
ment in  repair,  though  the  need  for  repair  may  have  been  owing  to 
the  fact  that  a  pavement  constructed  in  accordance  with  the  plans 
and  specifications  was  not  sufficiently  durable  to  withstand  the 
traffic  to  which  it  was  subjected.^" 

IG.  MacKnight  Flintic  Stone  Co.  v.  (Super.  Ct.  1887)  54  Super.  Ct.  411,  7 

New  York,    (1899)    160  N.  Y.  72,  54  State  Rep.  17. 

N.  B.  661,  reversing  31  App.  Div.  232,  19.  MacKnight  Flintic  Stone  Co.  v. 

52  N.  Y.  S.  747,  on  prior  appeals  21  New  York,   (1899)    160  N.  Y.  72,  83, 

App.   Div.  472,  47  N.  Y.   S.  567,   13  54  N.  E.  661. 

App.  Div.  231,  43  N.  Y.  S.  139.     See  20.  Cameron-Hawn    Realty    Co.    v. 

also  Kuhs  V.  Flower  City  Tissue  Mill  Albany,    (1913)    207   N.   Y.   377,   101 

Co.,    (Sup.   Sp.   T.    1018)    104   Misc.  N.   E.   162,   reversing   146  App.   Div. 

243,  171  N.  Y.  S.  688.  896  mem.,  131  N.  Y.  S.  1107,  on  prior 

17.  MacKnight  Flintic  Stone  Co.  v.  appeal  134  App.  Div.  722,  119  N.  Y.  S. 
New  York,  (1899)  160  N.  Y.  72,  54  128.  The  court  in  this  case  says, 
N.  E.  691,  reversing  31  App.  Div.  252,  however,  that  if  the  contract  had 
52  N.  Y.  S.  747,  on  prior  appeals  21  been  to  build  a  pavement  according  to 
App.  Div.  472,  47  N.  Y.  S.  567,  13  the  plans  and  specifications  which 
App.  Div.  231,  43  N.  Y.  S.  139.  would  remain  sound,  etc.,  for  a  eer- 

18.  MacKnight  Flintic  Stone  Co.  v.  tain  length  of  time,  the  contractor 
New  York,  (1899)  160  N.  Y.  72,  ,54  would  not  have  been  liable  if  its  fall- 
N.    E.    661;     Byron    \      NevJ     ^crk  ure  to  remain  in  good  condition  was 
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§  967.  Act  of  Third  Person  Preventing  Performance.— The  fact 
that  the  nonperformance  of  one's  promises  is  due  to  the  act  of  a 
third  person  is  no  excuse,^!  and  this  is  true  though  the  nonperform- 
ance is  due  to  the  failure  of  a  public  officer  to  discharge  the  duties 
of  his  office.^?  Thus  it  is  no  excuse  for  the  failure  of  a  vendor  to 
perform  his  contract  to  convey  the  land,  that  his  only  title  was 
under  an  agreement  for  the  purchase  of  the  land  from  a  third 
person  and  that  the  latter  refused  to  carry  out  his  contract.^  Nor 
is  it  an  excuse  for  the  nonperformance  by  a  seller  of  his  contract 
for  the  sale  of  the  product  of  a  third  person's  manufacture,  that 
he  is  unable  to  procure  the  product  from  the  manufacturer.^*  So 
where  the  act  to  be  performed  requires  the  co-operation  of  a  third 
person,  his  refusal  to  co-operate  is  no  excuse  for  the  promisor's 
failure  to  perform.^"  Thus  a  promise  by  a  person  to  turn  over  the 
note  or  other  obligation  of  a  third  person  necessarily  involves  an 
undertaking  by  him  to  procure  it  and  he  assumes  the  risk  of  such 
third  person's  refusal  to  give  the  note,  etc.^^  If  a  builder,  mine 
operator,  manufacturer,  or  the  like,  agrees'  unconditionally  to  do 
certain  work  or  to  sell  and  deliver  its  product,  the  fact  that  he 
was  prevented  from  doing  so  by  a  strike  on  the  part  of  his 
employees  does  not  excuse  his  nonperformance  of  the  contract, 
unless  the  contract  contains  a  provision  excusing  its  nonperform- 
ance for  such  reason.^'    Where  the  obligation  is  to  perform  within 

owing  to  defects  in  the  plans,   etc.,  24.  Baker    v.    Demorest    Mfg.    Co., 

and   distinguishes   the   case   of   Mac-  (Sup.  Tr.  T.  1899)   28  Misc.  263,  59 

Knight    Flintic    Stone    Co.    v.    New  N.  Y.  S.  826. 

York,   (1899)   160  N.  Y.  72,  54  N.  E.  25.  Mounsey  v.  Drake,   (Sup.  1813) 

661,   referred  to   supra,  this  section,  10  Johns.  27;   Thomas  v.  Dickinson, 

which   was   considered   as   applicable  (Sup.  G.  T.  1856)  23  Barb.  431.     See 

by  the  Appellate  Division.  also     New     York,     etc.,     Automatic 

21.  Blacksmith  v.  Fellows,  (1852)  Sprinkler  Co.  >'.  Andrews,  (Sup.  1899) 
7  N.  Y.  401;  Cobb  v.  Harmon,  (1861)  38  App.  Div.  56,  55  N.  Y.  S.  1020,  re- 
23  N  Y.  148;  FuMner  v.  Trieb,  (Sup.  versing  4  Misc.  124,  53  State  Rep. 
App.  T.  1911)   127  N.  Y.  S.  330;  Van  212,  23  N.  Y.  S.  998. 

Etten  V.  Newton,  (Com.  PI.  1890)   15  26.  Thomas  v.  Dickinson,   (Sup.  G. 

Daly  538,  25  State  Rep.  751.  29  State  T.  1856)  23  Barb.  431. 

Rep.  411,  6  N.  Y.  S.  531.  8  N.  Y.  S.  27.  Delaware,  etc.,  R.  Co.  v.  Bowns, 

478,  affirmed  134  N.  Y.  143,  45  State  (1874)  58  N.  Y.  573,  577;  Barnum  v. 

Rep.  768,  31  N.  E.  334.  Williams,   (Sup,  1906)   115  App.  Div. 

22.  Cobb  V.  Harmon,  (1861)  23  N.  694,  700,  102  N.  Y.  S.  874,  affirmed 
Y.  148.  190  N.  Y.  539  mem.,  83  N.  E,  1122; 

23.  Marsh  V.  Johnston,  (Sup,  1908)  Hexter  v.  Knox,  (Super.  Ct.  G.  T. 
125  App.  Div.  597,  600,  109  N.  Y.  S.  1875)  39  Super.  Ct.  109,  affirmed  63 
1106,  affirmed  196  N,  Y,  511  mem,,  89       N.  Y,  561. 

N.  E.  1104. 
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a  reasonable  time,  in  determining  whether  there  has  been  an  un- 
reasonable ,  delay  the  fact  that  the  work  was  interrupted  by  a 
strike  is  to  be  taken  into  consideration  and  may  excuse  what  other- 
wise might  have  been  considered  an  unreasonable  delay.^* 

§  968.  Excuse  for  Nonperformance  as  the  Equivalent  of  Per- 
formance.—  While  an  excuse  for  a  party's  nonperformance  of  his 
promise  may  entitle  him  to  recover  for  a  part  performance  to  the 
extent  of  the  benefits  conferred  on  the  other  party  by  such  part 
performance,^  it  is  not  the  equivalent  of  a  full  performance  in  so 
far  as  his  right  to  enforce  performance  by  the  other  party  is 
concerned  or  to  recover  as  and  for  a  full  performance.^  And 
where  the  complaint  alleges  a  full  performance  a  recovery  cannot, 
as  a  general  rule,  if  objection  is  properly  made,  be  had  on  the 
theory  that  a  full  performance  was  excused.'*  In  an  early  case 
involving  a  contract  for  the  carriage  of  an  outward  cargo  to  a 
foreign  port  and  the  bringing  back  of  a  return  cargo,  thei  com- 
pensation to  be  paid  after  the  voyage  was  completed,  it  was  held, 
where  the  landing  of  the  outward  cargo  and  taking  on  the  return 
cargo  was  prevented  because  of  a  blockade  of  the  port  of  destiaia- 
tion  by  the  English  government,  in  consequence  of  which  the  out- 
ward cargo  was  brought  back  to  the  port  of  departure,  that  the 
owner  of  the  vessel  though  excused  from  any  liability  for  damages 
for  a  breach  of  the  contract  was  not  entitled  to  recover  the  agreed 
compensation.'^  An  express  agreement  that  the  full  compensation 
shall  be  payable  though  one  of  the  parties  is  prevented  by  the  act 
of  the  other  from  fully  performing  the  contract  will  be  enforced.'' 
And  where  the  committee  of  a  lunatic  contracts  for  his  board  and 
lodging  for  an  entire  price,  the  fact  that  the  lunatic,  owing  to  some 


28.  Barnum     v.     Williams,      (Sup.  102  Misc.  699,  169  N.  Y.  S.  450,  re- 
1906)  115  App.  Div.  694,  102  N.  Y.  S.  versing   100  Misc.  663,   165  N.  Y.  S. 
874,  affirmed  190  N.  Y.  539  mem.,  83  399.       But    see     Farnham    v.    Ross, 
N.  E.  1122;  Happel  v.  Marasco,  (Sup.  (Super.  Ct.  1829)  2  Super.  Ct.  167. 
Sp.  T.  1902)  37  Misc.  314,  75  N.  Y.  S.  31.  See  the  following  section. 
461.  32.  Scott  V.  Libby,    (Sup.  1897)   2 

29.  See  supra,  section  853.  Johns.  336.     See  also  Penny  v.  New 

30.  Butler  v.  Butler,   (1879)   77  N.  York  Ins.  Co.,   (Sup.  1805)   3  Caines 
Y.  472;  Scott  V.  Libby,    (Sup.  1807)  155. 

2    Johns.    336;     Polstein    v.    Miller,  33.  William  v.  Stein,  (Sup.  App.  T. 

(Sup.  App.  T.  1905)   49  Misc.  615,  97  1917)  100  Misc.  677,  166  N.  Y.  S.  836. 

N.     Y.     S.     211;     Giles    v.     Crosby,  See  also  Center  v.  Rush,   (Sup.  App. 

(Super.  Ct.  G.  T.  1859)  18  Super.  Ct.  T.   1901)    35  Misc.  294,  71  N.  Y.  S, 

389.     See  also  Commercial  Cable  Co.  767. 
V.   Bauer   Co.,    (Sup.   App.   T.   1918) 
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freak  of  his  own,  secures  his  meals  at  some  other  place,  does  not 
deprive  the  other  party  of  the  right  to  the  full  compensation,  he 
at  all  times  being  ready  and'  willing  to  furnish  the  meals.^*  Also 
where  the  mason  work  on  a  building  had  been  substantially  per- 
formed, so  as  to  entitle  the  contractor  to  an  instalment  of  the  com- 
pensation, the  contractor  has  been  held  entitled  to  recover  the 
ftill  amount  of  stich  instalment  where  his  further  performance  of 
the  contract,  was  prevented  by  the  wrongful  act  of  the  other  party. ^^ 
And  though  a  contract  in  terms  called  for  the  furnishing  of  a 
dredge  and  its  operation  in  doing  certain  work,  yet  if  its  essence 
was  a  chartering  of  the  dredge  with  crew  for  its  operation,  liability 
to  pay  the  contract  price  follows  the  furnishing  of  the  dredge  and 
crew  for  the  required  time,  notwithstanding  the  other  party  has 
no  work  for  the  dredge  to  do  or  the  conditions  created  by  him  are 
such  as  to  render  work  impossible,  and  therefore  a  recovery  may 
be  had  under  such  circumstances  on  an  allegation  of  full  per- 
formance.^^ 

§  969.  Pleading  Excuse  for  Nonperformance. —  If  the  plaintiff 
sues  on  the  special  contract,  alleging  performance,  evidence  in 
excuse  of  nonperformance  is  inadmissible."  But  this  rule,  it  is 
said,  is  of  very  little  consequence,  for  the  plaintiff  may  amend 
his  complaint  and  then  give  the  evidence ;  ^'  and  though  it  is  true 
that  he  must  submit  to  such  terms  "  as  may  be  proper,"  it  is  said 

34.  Lewis  v.  Mason,  (Sup.  App.  T.  524;  Gatling  v.  Central  Spar  Verein, 
1899)  42  App.  Div.  423,  59  N.  Y.  S.  (Sup.  1901)  67  App.  Div.  50,  73  N. 
123.  Y.    S.    496;    Stern    v.   McKee,    (Sup. 

35.  Highton  v.  Dessau,  (Com.  PI.  1902)  70  App.  Div.  142,  75  N.  Y.  S. 
G.  T.  1892)  46  State  Rep.  922,  19  157;  Tribune  Ass'n  v.  Eisner,  etc., 
N.  Y.  S.  395,  affirmed  on  opinion  be-  Co.,  (Sup.  1902)  70  App.  Div.  172, 
low  139  N.  Y.  607,  35  N.  E.  203  (the  75  N.  Y.  S.  100,  affirming  34  Misc. 
omission  in  this  case  consisted  in  the  658,  70  N.  Y.  S.  706;  Imperator 
non-removal  of  some  rubbish  from  the  Realty  Co.  v.  Tull,  (Sup.  1917)  179 
cellar).  App.    Div.    761,    167    N.    Y.    S.    210; 

36.  Walsh  V.  Hyatt,  (Sup.  1902)  Rode  v.  Auerbaeh,  (Sup.,  App.  T. 
74  App.  Div.  20,  77  N.  Y.  S.  8,  af-  1900)  31  Misc.  765,  64  N.  Y.  S.  774; 
firmed  176  N.  Y.  550  mem.,  68  N.  E.  New  Haven,  etc.,  Co.  v.  Quintard, 
1125.  (Super.  Ct.  6,  T.  1869)  31  Super.  Ct. 

37.  Oakley  v.  Morton,  (1854)  11  89,  6  Abb.  Pr.  N.  S.  128,  37  How.  Pr. 
N.  Y.  25;  Hosley  v.  Black,  (1863)  28  29;  Bdminster  v.  Coehrace,  (Com.  PI. 
N.  Y.  438,  26  How.  Pr.  97;  Weeks  v.  1878)  8  Daly  138.  See  also  Rubin  v. 
O'Brien,  '(1894)  141  N.  Y.  199,  56  Gabler  Co.,  (Sup.  1908)  127  App. 
State  Rep.  813,  36  N.  E.  185;  LaOhi-  Div.  275,   111  N.  Y.  S.  124. 

cotte    v.    Richmond   Electric    R.    Co.,  38.  Hosley  v.  Black,   (1863)   28  N. 

(Sup.  1897)   15  App.  Div.  380,  44  N.  Y.  438,  26  How.   Pr.  97;   Dauchy  v. 

Y.  S.  75;  Fox  v.  Davidson,  (Sup.  Tyler,  (Sup.  1858)  15  How.  Pr.  399. 
1899)   36  App.  Div.  159,  55  N.  Y.  S. 
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that  terms  are  not  often  imposed,  for  they  are  seldom  necessary  in 
the  furtherance  of  justice.^'  On  the  other  hand,  even  under  our 
Code  practice  it  has  been  established  from  an  early  day  that  a 
party  who  has  fully  performed  a  special  contract  may  declare  on 
the  implied  assumpsit  to  pay  the  stipulated  price,  and  is  not 
required  to  declare  specially  on  the  a^eement,"  and  if  the  com- 
mon count  is  used,  excuse  for  nonperformance  need  not  be  alleged." 
Where  a  building  contract  provides  for  alterations,  etc.,  in  the 
plans  at  the  direction  of  the  owner  and  such  alterations  are  made 
and  the  contract  thus  performed,  this  constitutes  in  its  proper 
sense  a  performance  of  the  contract  and  is  not  a  case  involving  an 
excuse  for  nonperformance,  and  it  seems  that  under  a  complaint 
a;lleging  performance  generally,  performance  in  this  manner  may 
be  shown.*^ 

Act  of  Party  as  Excuse  for  Nonperformance 

§  970.  In  General. —  The  law  implies  an  obligation  on  the  part 
of  a  party  that  he  will  not  do  anything  which  will  unduly  inter- 
fere with  the  performance  of  the  contract  by  the  other  party." 
Thus  where  the  purchaser  under  an  executory  contract  for  the  sale 
of  land  knows  that  the  vendor  has  no  title  and  intends  to  purchase 
the  property  at  a  foreclosure  sale  and  thus  acquire  title  so  as  to 
enable  him  to  carry  out  his  contract,  there  is  an  implied  obligation 
on  the  part  of  the  purchaser  not  to  interfere  unduly  with  the 
acquisition  of  the  property  by  the  vendor  at  such  sale,  and  if  he 
bids  against  the  vendor  and  himself  acquires  the  property  this  is 
a  breach  of  the  contract  on  his  part,  and  the  vendor  may  recover 
the  difference  between  the  price  paid  at  such  sale  and  the  agreed 
price.^^  And  the  same  view  has  been  taken  as  regards  a  contract 
for  the  sale  of  lumber  for  future  delivery,  where  the  buyer,  know- 

39.  Hosley  v.  Black,  (1863)  28  N.  firmed  178  N.  Y.  559  mem.,  70  N.  E. 
Y.  438,  26  How.  Pr.  97.  1104. 

40.  Farron  v.  Sherwood,  (1858)  17  43.  Patterson  v.  Meyerhofer,  (1912) 
N.  Y.  227;  Hosley  v.  Black,  (1863)  204  N.  Y.  96,  97  N.  E.  472;  Taylor  v. 
28  N.  Y.  438,  26  How.  Pr.  97.  Risley,    (Sup.   G.    T.    1882)    28    Hun 

41.  Hosley  v.  Black,  (1S63)  28  N.  141;  Argus  Co.  v.  Breslin,  (Sup.  Tr. 
Y.  438,  26  How.  Pr.  97;  Raile  v.  T.  1919)  107  Misc.  40,  175  N.  Y.  S. 
Peerless     American      Products      Co.,  853. 

(Sup.   1920)    192  App.  Div.  50«,  182  44.  Patterson  v.  Meyerhofer,  (1912) 

N.  Y.  S.  721.  204  N.  Y.  96,  97  N.  E.  472,  reversing 

42.  P«rry  v.  Levenson,  (Sup.  1903)  138  App.  Div.  891  mem.,  122  N.  Y.  S. 
82  App.  Div.  94,  SI  N.  Y.  S.  586,  af-  1140. 
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ing  that  the  seller  must  purchase  from  others  in  order  to  make 
delivery,  wilfully  interfered  with  negotiations  by  the  seller  to 
purchase  from  third  persons  and  induced  them  to  refuse  to  sell 
to  him,  with  the  intention  of  preventing  the  seller  from  perform- 
ing his  contract.^5  And  any  wrongful  act  or  omission  on  the  part 
of  one  party  or  his  authorized  agents,  which  prevents  the  perform- 
ance of  the  contract  by  the  other  party,  excuses  the  latter  from  a 
full  performance."     This  is  upon  the  principle  that  he  who  pre- 


45.  Taylor  v.  Risley,  (Sup.  G.  T. 
1882)  28  Hun  141. 

46.  Orr  v.  Bigelow,  (1856)  14  N.  Y. 
556,  affirming  20  Barb.  21;  Water 
Com'rs  V.  Burr,  (1874)  56  N.  Y.  665, 
affirming  35  Super.  Ct.  522;  Galla- 
gher V.  Nichols,  (1875)  60  N.  Y.  438, 
16  Abb.  Pr.  N.  S.  337;  Kingsley  v. 
Brooklyn,  (1879)  78  N.  Y.  200,  7 
Abb.  N.  Cas.  28,  affirming  5  Abb.  N. 
Cas.  1 ;  Winch  v.  Mutual  Ben.  Ice 
Co.,  (1881)  86  N.  Y.  618,  13  Wldy. 
Dig.  27;  Dolan  v.  Rodgers,  (1896) 
149  N.  Y.  489,  491,  44  N.  E.  167; 
Vandegrift  v.  Cowles  Engineering  Co., 

(1900)  161  N.  Y.  435,  55  N.  E.  941, 
reversing  33  App.  Div.  148,  53  N.  Y. 
S.  478;  Howard  v.  American  M'fg 
Co.,  (1900)  162  N.  Y.  347,  56  N.  E. 
986,  affirming  15  Misc.  4,  71  State 
Rep.  481,  36  N.  Y.  S.  430;  Howell 
V.  Gould,  (App.  1867)  3  Keyes  422, 
2  Abb.  App.  Dec.  418,  2  Trans.  App. 
360;  Simmons  v.  Ocean  Causeway, 
(Sup.  1897)  21  App.  Div.  30,  47  N. 
Y.  S.  360 ;  Vaughn  Mach.  Co.  v.  Quin- 
tard,  (Sup.  1899)  37  App.  Div.  368, 
55  N.  Y.  S.  1114;  Norton  v.  New  Am- 
sterdam Gas  Co.,  (Sup.  1902)  69  App. 
Div.  10,  74  N.  Y.  S.  564,  affirmed  on 
opinion  below  174  N.  Y.  538,  66  N.  E. 
1112;  Consumer's  Ice  Co.  v.  Webster, 
(Sup.  1903)  79  App.  Div.  350,  79  N. 
Y.  S.  38i5;  Clark  v.  West,  (Sup.  1910) 
137  App.  Div.  23,  122  N.  Y.  S.  380, 
affirmed  201  N.  Y.  569  mem.,  95  N.  E. 
1125;  Shubert  v.  Sondheim,  (Sup. 
1910)  138  App.  Div.  800,  123  N.  Y. 
S.  529;  Cohn  v.  Tanner  Motor  Car 
Co.,  (Sup.  1914)  163  App.  Div.  883, 
147  N.  Y.  S.  574;  Sturdevant  v.  Mit- 
telstaedt,   (Sup.  1915)   166  App.  Div 


943,  151  N.  Y.  S.  298;  Dixey  v.  A.  H. 
Woods  Productions  Co.,  (Sup.  1915) 
168  App.  Div.  337,  154  N.  Y.  S.  49, 
affirming  88  Misc.  506,  151  N.  Y.  S. 
224;  Custen  v.  Robinson,  (Sup.  1917) 
180  App.  Div.  384,  167  N.  Y.  S.  1013; 
Whitney  v.  Spencer,  (Sup.  1825)  4 
Cow.  39;  Goodwin  v.  Holbrook,  (Sup. 
1830)  4  Wend.  377;  Jenks  v.  Robert- 
son, (Sup.  G.  T.  1873)  2  Thomp.  &  C. 
255,  affirmed  58  N.  Y.  621 ;  Devlin  v. 
Second  Ave.  R.  Co.,  (Sup.  G.  T.  1865) 
44  Barb.  81;  Ketcham  v.  Hiller,  (Sup. 
G.  T.  1866)  48  Barb.  596;  Sylvester 
v.  Wheeler,  (Sup.  G.  T.  1893)  74  Hun 
382,  56  State  Rep.  421,  26  N.  Y.  S. 
411;  Canavan  v.  Dvpyer,  (Com.  PI.  G. 
T.  1895)  14  Misc.  304,  70  State  Rep. 
420,  35  N.  Y.  S.  763;  Smith  v.  OTJon- 
nell,  (Com.  PI.  G.  T.  1895)  15  Misc. 
98,  71  State  Rep.  432,  36  N.  Y.  S. 
480;  Weinkrantze  v.  Humlboldt  Li- 
brary, (Sup.  App.  T.  1900)  32  Misc. 
709,  65  N.  Y.  S.  512;  Wright  v. 
Sclinaier,  (Sup.  App.  T.  1901)  35 
Misc.  37,  70  N.  Y.  S.  128;  Pitts  v. 
Davey,  (Sup.  Tr.  T.  1903)  40  Misc. 
96,  81  N.  Y.  S.  264;  Crocker  v.  Mul- 
ler,  (Sup.  App.  T.  1903)  40  Misc.  685, 
83  N.  Y.  S.  189;  Litle  v.  Cowen  Co., 
(Sup.  App.  T.  1913)  142  N.  Y.  S. 
544;  Kinney  v.  Massachusetts  Bond- 
ing, etc.,  Co.,  (Sup.  Tr.  T.  1919)  175 
N.  Y.  S.  398;  Cargain  v.  Everett, 
(Sup.  G.  T.  1891)  42  State  Rep.  618, 
16  N.  Y.  S.  668;  Farnham  v.  Ross, 
(Super.  Ct.  1829)  2  Super.  Ct.  167; 
Higgins  V.  Soloman,  (Super.  Ct. 
1829)  2  Super.  Ct.  482;  Belshaw  v. 
Colie,  (Com.  PI.  1851)  1  E.  D.  Smith 
213;  Powers  v.  Hogan,  (Com.  PI. 
1884)    12  Daly  444,  67  How.  Pr.  255, 
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vents  a  thing  from  being  done  may  not  avail  himself  of  the  non- 
performance which  he  has  himself  occasioned."  And  as  said  by- 
Martin,  J.:  "  While  impossibility  of  performance  is,  in  general, 
no  answer  to  an  action  for  damages  for  nonperformance  of  a  con- 
tract, provided  the  contingency  was  such  as  the  promisor  should 
have  foreseen  and  provided  against,  yet,  if  the  impossibility  arises 
directly  or  even  indirectly  from  the  acts  of  the  promisee,  it  is  a 
sufficient  excuse  for  nonperformance.  This  is  upon  the  principle 
that  he  who  prevents  a  thing  may  not  avail  himself  of  the  non- 
performance which  he  has  occasioned."^*  Thus,  in  case  of  a  con- 
tract to  build  a  vessel,  if  the  party  for  whom  the  vessel  is  being 
built  takes  possession  of  it,  without  the  consent  of  the  other  party, 
before  the  time  limited  for  its  completion  has  elapsed  and  thus 
prevents  its  completion,  a  full  performance  on  the  part  of  the 
builder  is  excused."  If  the  party  for  whom  work  is  to  be  done 
refuses  to  perform  his  part  of  the  contract  and  actually  prevents 
performance  by  the  contractor,  this  constitutes  a  breach  by  the 
former  without  any  necessity  on  the  part  of  the  contractor  to 
show  a  readiness  and  willingness  on  his  part  to  perform.^"  The 
enforcement  by  a  party  to  a  contract  of  his  legal  rights,  though  this 
may  result  in  preventing  the  other  party  from  performing,  can- 
not excuse  the  latter  from  a  failure  to  do  so.  Thus,  where  a  person 
who  had  agreed  to  construct  an  organ  gave  a  mortgage  on  the 
incompleted  instrument  for  money  loaned  to  him  by  the  other 
party,  the  fact  that  the  latter  on  default  in  the  payment  of  the 
loan  foreclosed  his  mortgage  and  thus-  prevented  the  completion 
of  the  organ  is  not  an  excuse  for  the  failure."  Where  work  under 
a  construction  contract  is  suspended  by  mutual  agreement,  and 
there  is  an  unreasonable  delay  on  the  part  of  the  party  for  whom 
the  work  is  to  be  done  to  permit  the  contractor  to  resume  the  work, 
after  being  requested  to  do  so,  the  latter  may  treat  this  as  a  breach 


6  state  Rep.  239;  Brown's  Water  49.  Vandegrift  v.  Oowles  Engineer- 
Furnace  Co.  V.  French,  (Com.  PI.  Gt.  ing  Co.,  (1900)  161  N.  Y.  435,  55  N. 
T.  1866)  34  How.  Pr.  94,  affirmed  6  E.  941,  reversing  33  App.  Div.  148,  53 
Alb.  L.  J.  196  mem.,  Sharp's  Pub.  Co.  N.  Y.  S.  478. 

V.  Grant,   (Marine  Ct.  Tr.  T.  1881)  1  50.  Howell  v.  Gould,  (App.  1867)  3 

City  Ct.  314.  Keyes  422,  2  Abb.  App.  Dec.  418,  2 

47.  Dolan  v.  Rodgers,    (1896)    149  Trans.  App.  3p0. 

N.  Y.  489,  491,  44  N.  E.   167.  51.  Wallman  v.  Society  of  Concord, 

48.  Vandegrift  v.  Cowles  Engineer-  (1871)   45  N.  Y.  485. 
ing  Co.,  (1900)   161  N.  Y.  435,  443,  55 

N.  E.  941. 
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of  the  contract  and  is  not  required  thereafter  to  resume  the  work."^ 
Where,  if  a  payment  is  not  made  by  a  certain  day  by  the  terms  of 
the  contract,  a  harm  will  come  to  one  party  and  a  benefit  to  the 
other,  and  what  is  the  amount  of  that  payment  on  that  day  is, 
from  the  course  of  business  of  the  parties,  known  to  the  latter 
only,  who,  on  the  request  of  the  former,  refuses  to  make  known  the 
amount  or  keeps  silence  as  to  it  when  asked,  and  thereby  the  day 
goes  past  without  payment  being  made,  the  party  so  refusing  or 
being  silent  is  derelict  in  duty  to  the  other  and  may  not  take  a 
benefit  from  the  lapse.^'  Also,  though  as  a  general  rule  a  debtor 
is  required  to  tender  payment  to  the  creditor  personally,  yet  if  the 
creditor  absents  himself  from  his  residence  with  the  intent  to 
prevent  such  a  tender,  a  tender  at  his  residence  is  held  sufficient  to 
avoid  a  forfeiture  for  nonpayment.^* 

§  971.  Default  in  Performance  of  Mutual  Promise  Generally. — 
If  the  mutual  promises  of  the  parties  are  independent,  the  failure 
of  one  party  to  perform  his  promise  is  no  excuse  for  a  failure  on 
the  part  of  the  other  to  perform. ^^  On  the  other  hand,  if  the  mutual 
promises  are  dependent  and  performance  by  one  party  is  a  con- 
dition precedent  to  the  liability  of  the  other  to  perform,  default 
by  the  former  is  an  excuse  for  nonperformance  by  the  latter.^^ 
And  if  the  promises  are  dependent  and  concurrent,  while  a  tender 
of  performance  by  one  is  essential  to  place  the  other  in  default," 
an  actual  performance  is  not  necessary;  a  tender  of  performance 
and  refusal  of  the  other  party  to  perform  is  sufficient  to  place  the 
party  refusing  in  default  and  excuses  an  actual  performance  by 
the  party  making  the  tender. ^^  Also,  as  a  general  rule,  one  who 
has  first  broken  a  contract  containing  mutual  dependent  promises 

52.  Sullivan  v.  New  York,  etc.,  56.  Placide  v.  Burton,  (Super.  Ct. 
Cement  Co.,  (1890)  119  N.  Y.  348,  1859)  17  Super.  Ct.  512;  Zung 
29  State  Rep.  747,  23  N.  E.  820,  af-  v.  Heroy,  (Com.  PI.  1889)  15  Daly 
firming  16  State  Rep.  462,  14  Civ.  411,  28  State  Rep.  182,  7  N.  Y.  S. 
Pro.  365,  1  N.  Y.  S.  403,  28  Wkly.  644;  Raisler  Heating  Co.  v.  Clinton 
Dig.  451.  Wire  Cloth  Co.,   (Sup.  App.  T.  1918) 

53.  Meyer  v.  Knielcerbocker  L.  Ins.  168  N.  Y.  S.  668.  See  supra,  sec- 
Co.,  (1878)  73  N.  Y.  516,  affirming  51  tion  865  et  seq.,  as  to  dependent  and 
How.  Pr.  263.  independent  promises  generally. 

54.  Judd   V.    Ensign,    (Sup.    G.    T.  57.  See  supra,  section  865. 

1849)  6  Barb.  258.     See  also  Smith  v.  58.  See  supra,  section  908  et  seq., 

Smith,   (Sup.  1841)   25  Wend.  405.  as  to  the  general  effect  of  a  tender 

55.  Bogardus  v.  New  York  L.  Ins.  and  the  waiver  of  the  necessity 
Co.,    (1886)    101   N.   Y.    328,   340,   4  therefor. 

N.  E.  522. 
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cannot  maintain  an  action  against  the  other  for  a  nonperformance 
on  his  part.  Thus  under  a  contract  by  which  a  labor  union  agrees 
to  furnish  union  laborers  or  members,  and  the  other  party,  a 
manufacturer,  agrees  to  employ  only  union  members,  if  the  union 
refuses  to  supply  union  members  or  wrongfully  causes  its  members 
to  leave  the  employ  of  the  manufacturer  it  cannot  sue  for  the 
subsequent  act  of  the  manufacturer  in  employing  nonunion 
workers.^'  In  case  of  a  contract  for  the  removal  of  a  building  from 
the  front  to  the  rear  of  a  lot,  the  lot  owner  impliedly  undertakes 
that  the  rear  of  the  lot  is  sufficiently  wide  to  receive  the  building, 
and  if  this  is  not  so  and  the  contractor  is  thereby  prevented  from 
performing  his  contract,  the  default  is  on  the  part  of  the  lot  owner 
and  the  contractor  may  recover  the  resulting  damages.*'*  Where 
performance  by  one  party  is  to  precede  performance  by  the  other 
the  fact  that  the  latter  may  intend  to  do  an  act  at  a  future  time 
which  will  constitute  a  breach  of  the  contract  on  his  part  cannot 
constitute,  it  would  seem,  an  excuse  for  the  failure  of  the  other 
party  to  perform,  the  remedy  in  such  event  being  an  action  for 
damages  in  case  of  such  a  future  breach  of  the  contract.*^  Still  it 
has  been  held,  in  ease  of  an  executory  contract  for  the  sale  of  a 
chattel  the  title  to  remain  in  the  seller  until  the  purchase  price 
has  been  paid,  that  the  fact  that  the  buyer  intends  to  remove  the 
property  from  the  state  and  so  attach  it  to  land  in  another  state 
as  will  result  under  the  laws  of  the  latter  state  in  the  seller's  loss 
of  title  is  an  excuse  for  the  refusal  of  the  seller  to  deliver  the 
property.^^  Where  an  oral  contract  is  made  for  construction  work 
with  an  express  provision  that  it  is  to  be  reduced  to  writing,  the 
agreement  lor  the  writing  is  one  of  the  terms  of  the  oral  contract, 
and  where  the  party  for  whom  the  work  is  to  be  done  refuses  to 
reduce  the  contract  to  writing,  thus  leaving  him  in  a  position  to 
dispute  the  terms  of  the  contract,  this  justifies  the  contractor  in 
stopping  work  and  entitles  him  to  recover  for  the  value  of  the  work 
done.*'    Though  one  party  to  the  contract  has  failed  in  performing 

59.  Davis  v.  Bonn,  (Sup.  App.  T.  159  N.  Y.  545  mem.,  54  N.  E.  1095. 
1896)  16  Misc.  19,  73  State  Rep.  287,  61.  Hawkins  v.  Brown,  (Sup.  G.  T. 
37  N.  Y.  S.  688,  reargument  denied  16  1859)  30  Bai-b.  206  (per  Johnson,  J., 
Misc.  365,  74  State  Rep.  371,  38  N.  Y.  dissenting). 

S.  3,  affirming  13  Misc.  331,  68  State  62.  Hawkins  v.  Brown    (Sup   G   T. 

Rep.  368,  34  N.  Y.  S.  465.  1859)    30  Barb.  206. 

60.  Traynor  v.  Murtagh,  (Sup.  63.  Smith  v.  O'Donnell,  (Com.  PI, 
1896)  10  App.  Div.  627,  75  State  G.  T.  1895)  15  Misc.  98,  71  State  Rep 
Rep.  1512,  41  N.  Y.  S.  1133,  affirmed  432,  36  N.  Y.  S.  480. 
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or  securing  the  performance  of  some  act  which  is  to  precede  per- 
formance by  the  other  party  within  the  time  contemplated,  and 
thus  furnished  ground  for  a  termination  of  the  contract  by  the 
party  not  in  default,  the  latter  may  waive  such  breach  as  regards 
its  time  of  performance,  and  if  he  does  so,  to  entitle  him  to  ter- 
minate the  contract  for  a  continuance  of  the  cause,  he  must  demand 
performance  by  the  party  so  in  default  so  as  to  restore  time  as  an 
element  of  the  contract.** 

§  972.  Default  in  Payment. —  In  case  of  building  contracts  and 
the  like  which  call  for  payments  as  the  work  progresres,  a  default 
on  the  part  of  the  party  for  whom  the  work  is  being  done  in 
making  the  agreed  payments  justifies  the  contractor  in  abandoning 
the  work,  and  where  he  does  so  he  may  recover  for  the  work  done.*^ 
And  if  the  failure  to  pay  is  accompanied  with  a  repudiation  of 
the  contract  the  contractor  may  treat  this  as  such  a  breach  as,  will 
authorize  him  to  abandon  the  work  and  recover  full  damages  there- 
for, such  as  the  profits  which  would  have  been  made  in  case  of  a 
full  performance.^  But  it  is  held  that  the  mere  failure  to  pay  is 
not  necessarily  such  a  breach  of  the  contract  by  the  party  so  in 
default  as  will  entitle  the  contractor  to  abandon  the  work  and 
recover  the  profits  he  might  have  made  if  the  work  had  been  com- 
pleted.*^   In  this  connection  Bradley,  J.,  says:  "  The  right  to  such 

64.  Lawson  v.  Hogan,  (1883)  9.3  G.  T.  1894)  78  Hun  267,  60  State 
N.  Y.  39,  44.  As  to  rescission  of  a.  Rep.  240,  28  N.  Y.  S.  918;  Smith  v. 
contract  for  breach  by  a  party  see  Corn,  (Com.  PI.  G.  T.  1893)  3  Misc. 
infra,   section   1011   et   seq.  545,  52  State  Rep.  481,  23  N.  Y.  S. 

65.  Flaherty  v.  Miner,  (1890)  123  326;  New  Publication  Co.  v.  Stern, 
N.  Y.  382,  33  State  Rep.  681,  25  N.  E.  (Sup.  App.  T.  1911)  127  N.  Y.  S. 
418,  affirming  15  Daly  173.  23  State  393;  Barnes  v.  Denslow,  (Sup.  G.  T. 
Rep.  91,  4  N.  Y.  S.  618;  Johnson  v.  1890)  30  State  Rep.  315,  56  Hun  640, 
Tyng,  (Sup.  197)  14  App.  Div.  270,  9  N.  Y.  S.  53,  affirmed  130  N.  Y.  687 
77  State  Rep.  435,  43  N.  Y.  435;  mem.,  30  N.  E.  67;  Strack  v.  Hurd, 
White  V.  Livingston,  (Sup.  1902)  69  (Sup.  G.  T.  1892)  28  Abb.  N.  Cas. 
App.  Div.  361,  75  N.  Y.  S.  466,  af-  142,  41  State  Rep.  777,  16  N.  Y.  S. 
firmed  174  N.  Y.  538  mem.,  66  N.  E.  566.  See  also  Devoy  v.  New  Yorlc  Cut 
1118;  Atlantic,  etc.,  Co.  v.  Woodmere  Flower  Co.,  (Sup.  1898)  26  App.  Div. 
Realty    Co.,     (Sup.    1913)     156    App.  539,  50  N.  Y.  S.  590. 

Div.  351,  142  N.  Y.  S.  953;  Moore  v.  66.  Wharton  v.  Winch,   (1893)   140 

Taylor,  (Sup.  G.  T.  18«6)  42  Hun  45,  N.  Y.  287,  55  State  Rep.  652,  35  N.  E. 

5  State  Rep.  202,  25  Wkly.  Dig.  364;  589,   reversing   on   other  grounds   46 

Cunningham  v.  Messena  Springs,  etc..  State  Rep.  187,  19  N.  Y.  S.  477. 

R  Co     (Sup   G  T.  1892)  63  Hun  439,  67.  Wharton  v.  Winch,   (1893)   14-0 

44  State  Rep.  723,   18  N.  Y    S.  600,  N.  Y.  287,  55  State  Rep.  652,  35  N.  E. 

affirmed  on  opinion  below  138  N.  Y.  589,  affirming  as  to  this  but  revers- 

614  51  State  Rep.  933,  33  N.  E.  1082;  ing  on  other  grounds  46  State  Rep. 

Monteverde  v.  Queens  County,   (Sup.  187,   19  N.  Y.  S.  477;   Jones  v.  New 
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relief  [recovery  of  prospective  profits]  does  not  arise  out  of  every 
breach  of  a  contract  for  the  performance  of  services,'  but  is  depend- 
ent upon  that  which  operates  as  a  denial  of  the  right  to  proceed  to 
completion  of  the  work  contracted  for.  Mere  default  in  payment 
of  an  instalment,  when  it  becomes  due,  is  not  a  denial  of  the  right 
of  the  contractor  to  continue  in  the  performance  of  the  service, 
and  although  it  may  be  a  breach  which  would  permit  him  to 
abandon  the  work,  and  recover  for  that  already  done,  it  would 
not  enable  him  to  recover  the  damages  which  the  law  would  give 
for  refusal  to  let  him  proceed  in  performance  of  the  contract.'  .  .'. 
The  failure  to  pay  gives  an  immediate  remedy,  by  action,  to  recover 
the  stipulated  amount,  and  this  is  not  inconsistent  with  the  right  to 
continue  to  go  forward  with  the  work.  The  cause  which  permits 
the  recovery  of  such  dainages  [prospective  profits]  rests  upon  a 
rule  of  law,  having  some  degree  of  certainty,  and  is  founded  in 
the  fact  that  the  one  party  is  prevented  by  the  act  of  the  other 
from  realizing  the  benefit  which  the  contract  furnishes,  and  he  is, 
therefore,  entitled  to  recover  the  value  of  the  stipulation,  or 
covenant  he  has  taken,  of  him  who'  defeats  such  right.  Such  value 
is  the  amount  of  profits  to  result  from  performance.  .  .  .  The  con- 
sequenees  of  default  in  payment  may,  in  fact,  be  more  or  less 
prejudicial,  according  to  circumstances,  but  in  legal  contemplation 
they  are  the  same.  The  pecuniary  condition  and  responsibility  of 
the  parties  have  no  bearing  upon  this  question.  ...  If  default 
in  payment  •  alone  would  afford  a  remedy  as  for  exclusion  from 
further  performance,  the  right  of  action  and  of  recovery  of  the 
entire  value  of  the  contract  would  immediately  follow  failure  to 
pay,  although  it  arose  from  mere  temporary  want  of  readiness  to 
make  payment. ' '  ** 

Fortuitous  Event  Interfering  with  Performance 
§  973.  In  General. — As  a  general  rule  where  a  person  is  pre- 
vented by  an  act  of  God  or  an  inevitable  accident  from  performing 
a  duty  imposed  on  him  by  law,  its  nonperformance  is  excused;*' 

York,   (Sup.  1901)   57  App.  Div.  403,  1886)    42  Hun  45,   58,  5  State' Rep. 

68  N.  Y.  S.  228,  affirmed   170  N.  Y.  202,  25  Wkly.'Dig.  364. 

580  mem.,  63  N.  E.  1118,  on  prior  ap-  69.  Harmony  v.   Bingham,    (1854) 

peal  47  App.  Div.  39,  62  N.  Y.  S.  284;  12  N.  Y.  99,  107;   Dexter  v.  Norton, 

Moore  v.  Taylor,    (Sup.  G.  T.  1886)  (1871)    47   N.   Y.   62,   64;    Young  v. 

42  Hun  45,  5  State  Rep.  202,  25  Wkly.  Leary,'  (1892)  135  N.  Y.  569,  32  N.  B. 

Dig.  364.  607,  49  State  Rep.  93 
68.  Moore  v    Taylor,    (Sup.   G.  T. 
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and  where  language  is  used  in  a  contract  which  does  no  more 
than  express  in  terms  the  same  obligation  which  the  laAv  implies, 
the  party  using  the  language  is  no  further  bound  than  he  would 
have  been  without  it.'"  Thus  the  performance  by  a  bailee  of  the 
implied  obligation  imposed  on  him  to  return  the  property  at  the 
expiration  of  the  term  is  excused  by  its  destruction  without  his 
fault."  A  contract  to  do  a  thing  impossible  of  performance  at  the 
time  the  contract  was  made  is  according  to  frequent  statements 
by  the  courts  treated  as  no  contract,  but  difficulty  of  performance 
or  improbability  of  ability  to  perform  is  not  sufficient  to  condemn 
a  contract  if  its  performance  is  within  the  range  of  possibility." 
The  view  is  taken  in  some  cases  that  if  the  performance  of  a  duty 
assumed  by  contract  is  prevented  by  an  act  of  God,  that  is  an 
act  to  which  human  agency  does  not  contribute,  it  is  a  valid  excuse 
for  nonperformance.''  "  The  law,"  says  Ingalls,  J.,  "  while  it 
rigidly  requires  performance  of  contracts,  is  not  so  unreasonable 
as  to  make  a  party  responsible  for  the  act  of  God,  which  alone 
prevents  such  performance,  when  such  party  is  chargeable  with  no 
fraud  or  negligence. ' '  '*  Thus  where  a  person  contracts  to  tow  a 
vessel  or  to  transport  goods  on  a  river  and  is  prevented  from  doing 
so  by  the  freezing  of  the  river,  it  has  been  held  that  as  perform- 
ance is  prevented  by  an  act  of  God  nonperformance  is  excused,'" 
and  it  has  been  held  immaterial  that  the  promisor,  at  the  time  he 
contracted,  had  reason  to  believe  that  navigation  would  be  thus 
prevented  before  the  contract  was  to  be  performed  and  did  not 

70.  Young  V.  Leary,  (1892)  135  N.  which  must  be  pleaded  by  the  defend- 
Y.  569,  32  N.  E.  607,  49  State  Rep.  ant  when  sued  for  damages.  "An  act 
93;  Ames  v.  Belden,  (Sup.  G.  T.  of  God,"  says  Jones,  J.,  "does  not 
1854)  17  Barb.  513;  Hyland  v.  Paul,  change  the  contract  between  the  par- 
(Sup.  G.  T.  1860)  33  Barb.  241,  1  ties;  but  when  it  renders  perform- 
Am.  Neg.  Cas.  921.  ance  impossible  it  affords  an  excuse 

71.  Young  V.  Leary,  (1892)  135  for  nonperformance.  To  entitle  a  de- 
N.  Y.  569,  32  N.  E.  607,  49  State  Rep.  fendant  to  the  benefit  of  such  excuse 
93;  Ames  v.  Belden,  (Sup.  G.  T.  he  must  plead  it  as  an  affirmative 
1854)  17  Barb.  513;  Hyland  v.  Paul,  defense.  This  the  defendants  in  the 
(Sup.  G.  T.  1860)  33  Barb.  241,  1  present  case  have  omitted  to  do." 
Am.  Neg.  Cas.  921.  New    Haven,    etc.,    Co.    v.    Quintard, 

72.  Beebe  v.  Johnson,  (Sup.  1838)  (Super.  Ct.  G.  T.  1869)  31  Super.  Ct. 
19  Wend,  500;  Warfleld  v.  Watkins,  89,  6  Atob.  Pr.  N.  S,  128,  37  How.  Pr. 
(Sup.  G.  T.  1859)    30  Barb.  395.  29. 

73.  Worth  V.  Edmonds,  (Sup.  G.  T.  74.  Worth  v.  Edmonds,  (Sup.  G.  T. 
1868)   52  Barb.  40.     Though  the  non-  1868)    52  Barb.  40. 
performance     of     a     contract     when  75.  Worth  v.  Edmonds,  (Sup.  G.  T. 
caused  by  an  act  oi  God  may  be  ex-  1868)  52  Barb.  40. 

cused   this   is   an   affirmative   defense 
32 
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provide  for  such  a  contingency.'^  If,  however,  the  act  of  God  is 
not  the  direct  proximate  cause  of  the  failure  to  perforin  but  is  in 
a  sense  only  a  contributory  cause  in  connection  with  the  fault  of 
the  promisor,  nonperformance  is  not  excused."  Thus  where  the 
owner  of  a  vessel  contracted  to  tow  a  raft  of  logs  and  to  commence 
the  towage  at  a  certain  time  in  the  morning,  but  delayed  in  start- 
ing until  the  evening  and  in  consequence  was  overtaken  by  a  storm 
which  wrecked  the  raft,  he  was  held  liable  for  the  damages  from 
the  loss  of  the  raft,  it  appearing  that  but  for  the  delay  the  towage 
would  have  been  completed  before  the  storm.'*  And  the  fact  that 
a  building  contract  would  have  been  completed  within  the  time 
limit  as  extended  but  for  an  unprecedented  blizzard,  rendering  the 
prosecution  of  the  work  impossible,  is  no  excuse  for  the  failure  to 
do  so,  where  it  was  possible  for  the  contractor  to  have  completed 
the  work  by  diligent  prosecution  before  the  interruption  caused 
by  the  blizzard.''  Also  the  nonperformance  of  a  contract  is  not 
excused  by  an  act  of  God  if  it  may  be  substantially  carried  into 
effect,  although  the  act  of  God  makes  a  literal  and  precise  per- 
formance of  it  impossible.*"  Thus  where  a  carrier  undertook  to 
transport  a  person  from  New  York  to  San  Francisco  by  way  of 
the  Nicaragua  route,  the  latter  part  of  the  sea  voyage  to  be  by  a 
designated  vessel,  which  was  wrecked  in  a  storm,  it  was  held  that 
though  the  performance  of  the  voyage  by  such  vessel  was  prevented 
by  an  act  of  God,  it  did  not  excuse  the  carrier  from  all  liability 
for  performance,  but  that,  as  it  could  be  substantially  performed 
by  the  transportation  of  the  passenger  in  another  vessel,  it  was  the 
duty  of  the  carrier  to  use  reasonable  diligence  to  accomplish 
this.*' 

As  a  general  rule,  where  one  engages  unconditionally  to  do  an 
act,  performance  is  not  excused  because  it  is  prevented  by  accident 

76.  Worth  V.  Edmonds,  (Sup.  G.  T.  State  Rep.  347,  5  N.  Y.  S.  319,  af- 
1868)  52  Barb.  40.  firmed  52  Hun  614  mem.,  125  N.  Y. 

77.  Parmalee  v.  Wilks,  ( Sup.  G.  T.  230,  34  State  Rep.  934,  26  N.  E.  256. 
1856)  22  Barb.  539;  Ward  v.  Hud-  80.  Williams  v.  Vanderbilt,  (1863) 
son  River  Bldg.  Co.,  (Sup.  1889)  1  28  N.  Y.  217,  affirming  29  Barb.  491. 
Silv.  Sup.  341,  24  State  Rep.  347,  52  81.  Williams  v.  Vanderbilt,  (1863) 
Hun  614  mem.,  5  N.  Y.  S.  519,  af-  28  N.  Y.  217,  affirming  29  Barb.  491, 
firmed  125  N.  Y.  230,  34  State  Rep.  and  denouncing  as  unsound  anything 
934,  26  N.  E.  266.  to  the  contrary  in  Briggs  v.  Vander- 

78.  Parmalee  v.  Wilks,  (Sup.  G.  T.  bilt,  (Sup.  G.  T.  1855)  19  Barb.  222, 
1856)   22  Barb.  539.  and  Bonsteel  v.  Vanderbilt,   (Sup.  G 

79.  Ward    v.    Hudson    River   Bldg.  T.  1855)   21  Barb.  26. 
Co.,   (Sup.  1889)   1  Silv.  Sup.  341,  24 
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or  other  unforeseen  contingency  not  within  his  control  b\it  not 
amounting  to  an  act  of  God.*^  As  said  by  Ruggles,  J.,  in  a  fairly 
early  ease:  "  It  is  a  well  settled  rule  of  law,  that  where  a  party, 
by  his  own  contract,  absolutely  engages  to  do  an  act,  it  is  deemed 
to  be  his  own  fault  and  folly  that  he  did  not  thereby  expressly 
provide  against  contingencies,  and  exempt  himself  from  responsi- 
bility in  certain  events;  and  in  such  a  case,  therefore,  that  is,  in 
the  instance  of  an  absolute  and  general  contract,  the  performance 
is  not  excused  by  an  inevitable  accident  or  other  contingency, 
although  not  foreseen  by  or  within  the  control  of  the  party. ' '  ^' 
And  Andrews,  C.  J.,  says  that  this  rule  "  protects  the  integrity 
of  contracts,  and  one  of  the  reasons  assigned  in  its  support  .  .  . 
is  that  as  against  such  contingencies  the  party  could  have  provided 
by  his  contract. ' '  ** 

§  974.  Application  of  Rule  Generally. —  Where  a  carrier  ex- 
pressly agreed  to  transport  merchandise  to  its  destination  within  a 
certain  time,  it  has  been  held  that  the  fact  that  a  canal,  on  which 
it  was  intended  to  transport  the  property  a  part  of  the  way,  was 


82.  Oakley  v.  Morton,  (1854)  11 
N.  Y.  25,  30;  Harmony  v.  Bingham, 
(1854)  12  N.  Y.  99,  affirming  8  Super. 
Ct.  209;  Cobb  v.  Harmon,  (1861) 
23  N.  Y.  148;  Booth  v.  Spuyten 
Duwil  Rolling  Mill  Co.,  (1875)  60 
N.  "y.  487,  affirming  3  Thomp.  &  C. 
368;  Wheeler  v.  Connecticut  Mut.  L. 
Ins.  Co.,  (1880)  82  N.  Y.  543,  550; 
Ward  V.  Hudson  River  Bldg.  Co., 
(1891)  125  N.  Y.  230,  34  State  Rep. 
934,  26  N.  E.  256,  affirming  1  Silv. 
Sup.  Ct.  341,  24  State  Rep.  347,  5 
N.  Y.  S.  319,  52  Hun  614  mem.;  Lor- 
illard  v.  Clyde,  (1894)  142  N".  Y.  456, 
462,  59  State  Rep.  781,  37  N.  E.  489; 
Dolan  V.  Rodgers,  (1896)  149  N.  Y. 
489,  491.  44  N.  E.  167;  Cameron- 
Hawn  Realty  Co.  v.  Albany,  (1913) 
207  N.  Y.  377,  381,  101  N.  E.  162; 
J.  H.  Labaree  Co.  v.  Crossman,  (Sup. 
1905)  100  App.  Div.  499,  92  N.  Y.  S. 
565,  affirmed  184  N.  Y.  586  mem.,  77 
N.  E.  1189;  Marsh  v.  Johnston,  (Sup. 
1908)  125  App.  Div.  .597,  600,  109  N. 
Y.  S.  1106,  affirmed  196  N.  Y.  511 
mem.,  89  N.  E.  1104;  Davids  v.  Hoff- 
man-La,Roche  Chemical  Works,  (Sup. 


1917)  178  App.  Div.  855,  166  N.  Y.  S. 
179;  Beebe  v.  Johnson,  (Sup.  1838)  19 
Wend.  500;  Hecla  Powder  Co.  v.  Sig- 
nal Iron  Co.,  (Sup.  G.  T.  1895)  91 
Hun  429,  72  State  Rep.  359,  36  N.  Y. 
S.  838,  affirmed  157  N.  Y  437,  52  N.  E. 
G50;  Buffalo,  etc.,  Land  Co.  v.  Belle- 
vue  Land,  etc.,  Co.,  (Sup.  Sp.  T. 
1897)  21  Misc.  579,  47  N.  Y.  S.  721, 
reversed  on  other  grounds  32  App. 
Div.  529,  53  N.  Y.  S.  17,  which  is  af- 
firmed 165  N.  Y.  247,  59  N.  E.  5; 
Bernhardt  Lumtier  Co.  v.  Metzloff, 
(Sup.  Tr.  T.  1920)  113  Misc.  288, 
184  N.  Y.  S.  289;  Richards  v.  Wresch- 
ner,  (Sup.  Tr.  T.  1915)  156  N.  Y.  S. 
1054,  affirmed  on  opinion  below  174 
App.  Div.  484,  158  N.  Y  S.  1128; 
Jennison  v.  Knox,  (Com.  PI.  1889)  15 
Daly  178,  24  State  Rep.  487,  4  N.  Y. 
S.  894.  See  also  Tompkins  v.  Dudley, 
(1862)  25  N.  Y.  272;  Dexter  v.  Nor- 
ton, (1871)  47  N.  Y.  62,  64. 

83.  Harmony  \.  Bingham,  (1854) 
12  N.  Y.  99,  114. 

84.  Lorillard  v.  Clyde,  (1894)  142 
N.  Y.  456,,  462,  59  State  Rep.  781,  37 
N.  E.  489. 
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rendered  impassable  by  an  uniTsual  freshet  constituted  no  excuse 
for  the  nonperformance  of  the  contract.*^  And  in  an  early  case  it 
was  held  that  performance  of  a  contract  to  perfect  in  England  a 
patent  taken  out  in  this  country  was  not  excused  because  no  law 
existed  in  that  country  by  which  such  act  could  be  accomplished 
and  its  performance  would  require  a  special  Act  of  Parliament.^' 
So  a  person  is  not  excused  from  the  performance  of  his  contract 
because  the  means  he  had  provided  for  its  performance  is  accident- 
ally destroyed  by  fire.  For  instance,  in  case  of  a  sale  of  goods  to 
be  manufactured,  the  fact  that  the  factory  in  which  the  seller 
intended  to  make  the  goods  is  accidentally  destroyed  by  fire  is  no 
excuse  for  his  failure  to  perform  his  contract.*'  Nor,  in  case  of  an 
executory  contract  to  sell  and  deliver  personal  property  generally, 
no  specific  property  being  designated,  is  the  seller  excused  from 
performance  because  the  property,  which  he  intended  to  deliver 
in  fulfilment  of  his  contract,  is  accidentally  destroyed  by  fire.*' 
Where  a  publisher  agreed  with  an  author  to  publish  and  sell  a 
certain  number  of  copies  of  a  book  and  pay  the  author  a  certain 
amount  on  each  book  sold,  the  author  contributing  towards  the 
cost  of  such  publication  and  the  books  after  manufacture  to  be  the 
property  of  the  publisher,  it  was  held  that  the  accidental  destruc- 
tion of  the  books  after  their  manufacture  did  not  excuse  the  pub- 
lisher from  the  performance  of  his  contract,  and  that  it  was  his 
duty  to  supply  and  sell  other  books  in  place  of  those  destroyed.*' 
Where  a  contractor  agreed  to  complete  a  building  contract  within 
a  time  limited  or  to  pay  a  certain  sum  as  liquidated  damages  for 
each  day's  delay,  it  has  been  held  that  the  fact  that  the  work 
would  have  been  completed  but  for  its  interruption  by  the  un- 
precedented blizzard  of  1888  did  not  relieve  him  from  liability 
for  the  agreed  damages;'"    Where  a  policy  of  life  insurance  con- 

85.  Harmony  v.  Bingham,  (1854)  89.  Jennison  v.  Knox,  (Com.  PI. 
12  N.  Y.  99,  affirming  8  Super.  Ct.  1889)  15  Daly  178,  24  State  Rep.  487, 
209.  4  N,  Y.  S.  894. 

86.  Beebe  v.  Johnson,  (Sup.  1838)  90.  Ward  v.  Hudson  River  Bldg. 
19  Wend.  500.  Co.,    (1891)    125  N.  Y.  230,  34  State 

87.  Booth  V.  Spuyten  Duyvil  Roll-  Rep.  934,  26  N.  E.  256,  affirming  1 
ing  Mill  Co.,  (1875)  60  N.  Y.  487,  af-  Silv.  Sup.  341,  24  State  Rep.  347,  5 
firming  3  Thomp.  &  C.  368.  N.  Y.  S.  319,  52  Hun  614  mem.     In 

88.  Wheeler  v.  Britton,  ( Sup.  G.  T.  this  case  Gray,  J.,  says  ( 125  N.  Y. 
1892 )  63  Hun  628,  45  State  Rep.  39,  236 )  :  "  Having  contracted  absolutely 
17  N.  Y.  S.  749,  affirmed  on  opinion  to  complete  the  houses  on  or  before 
below  137  N.  Y.  628,  33  N.  E.  745,  51  a  certain  date,  unforeseen  contmgen- 
Btate  Rep.  931.  eies,  no  matter  of  what  nature,  are 
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tains  a  clause  forfeiting  it  in  case  of  the  nonpayment  of  premiums 
the  insanity  of  the  insured  is  not  an  excuse  for  nonpayment.'^ 
In  case  of  a  contract  for  board  and  lodging,  the  unexpected  sick- 
ness of  the  boarder,  rendering  it  necessary  to  leave,  has  been  held 
not  to  entitle  him  to  terminate  the  contract.'^ 

§  975.  War. —  Increased  difficulty  or  impossibility  of  perform- 
ing contracts  entered  into  and  to  be  performed  in  this  country,  by 
reason  of  the  unexpected  breaking  out  or  continuance  of  a  state  of 
war  between  foreign  nations,  is  no  excuse  for  nonperformance,  pro- 
vided our  laws  have  not  interfered  to  prevent  performance.'^  And 
it  is  consequently  held  that  the  performance  of  contracts,  made 
and  to  be  performed  in  this  country,  for  the  sale  of  goods  to  be 
imported  from  Europe  is  not  excused  by  the  breaking  out  of  the 
World  War  and  the  interruption  by  the  foreign  nations  of  com- 
merce between  this  country  and  Europe.'"  Nor  is  the  performance 
of  contracts  between  our  citizens  excused  because  of  the  increased 
difficulty  or  expense  of  performance  due  to  our  entrance  into  a 
war.'^  Thus  it  has  been  held  that  an  existing  contract  of  affreight- 
ment was  not  abrogated  by  our  declaration  of  war  against  Spain 
and  the  consequent  greater  burden  accompanying  performance, 
nor  by  the  fact  that  the  promisor  had  after  the  declaration  of  war 

not  available  to  plaintiff  as  a  defense  covery  of  compensation  is  involved ) . 

to  the  exaction  of  damages."  See  also  Moore  v.  American  Molasses 

91.  Wheeler  v.  Connecticut  Mut.  L.  Co.,  (Sup.  Tr.  T.  1919)  106  Misc.  263,, 
Ins.   Co.,    (1880)    82   N.   Y.    543,   re-  174  N.  Y.  S.  440. 

versing    on    other    grounds    16    Hun  94.  Richards   v.   Wreschner,    (Sup. 

317.  Tr.  T.   1915)    156  N.  Y.  S.  1054,  af- 

92.  Requa  v.  Bulkley,  (Com.  PI.  firmed  on  opinion  below  174  App. 
G.  T.  1872)  1  City  Ct.  153.  Oiv.  844,  158  N.  Y.  S.  1129;  Thaddeus 

93.  Boret  V.  Vogelstein,  (Sup.  1919)  Davids  Co.  v.  Hoffman-I^Roche 
188  App.  Div.  605,  177  N.  Y.  S.  402;  Chemical  Works,  (Sup.  1917)  178 
Richards  v.  Wreschner,  (Sup.  Tr.  T.  App.  Div.  855,  166  N.  Y.  S.  179;  B.  P. 
1915)  156  N.  Y.  S.  1054,  affirmed  on  Ducas  v.  Bayer  Co.,  (Sup.  Tr.  T. 
opinion  below  174  App.  Div.  484,  158  1916)   163  N.  Y.  S.  32. 

N.  Y  S   1129;  Thaddeus  Davids  Co.  v.  95.  Graves  v.  Miami  Steamship  Co., 

HofTman-LaRoche     Chemical    Works,  (Supp.  App.  T.  1899)    29  Misc.  645, 

(Sup.   1917)    178  App.  Div.  855,   166  61   N.  Y.  S.   115;   North  Hempstead 

N    Y    S     179-    B     P.   Ducas   Co.   v.  v.  Public  Service  Corp.,   (Sup.  Sp.  T. 

Bayer   Co.,    (Sup.   Tr.   T.   1916)    163  1919)   107  Misc.  19,  176  N.  Y.  S.  621. 

N  Y   S   32-  Commercial  Cable  Co.  v.  Bee  also  Traylor  v.  Crucible  Steel  Co., 

Bauer  Co.,   (Sup.  App.  T.  1918),  102  (Sup.  1920)    192  App.  Div.  445,  183 

Misc.  699,  169  N.  Y.  S.  450,  reversing  N.    Y.    S.    181;    Dreyfus   v.    Raritan 

100  Misc.' 663,  165  N.  Y.  S.  399  (dis-  Chemical     Works,      (Sup.     App.     T. 

turbed   condition   of   Europe   due   to  1919)    107   Misc.   369,   176  N.   Y.   S, 

World  War  held  no  excuse  for  non-  614. 
delivery  of  cablegram  in  so  far  as  re- 
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voluntarily  transferred  his  vessel  to  the  federal  government.**  And 
nonperformance  by  a  gas  company  of  its  contract  to  lay  pipes  to 
supply  the  inhabitants  of  a  locality  with  gas  has  been  held  not  to 
be  excused  by  our  entrance  into  the  World  War  and  the  increased 
difficulty  of  securing  piping  due  to  a  regulation  of  the  federal 
war  industries  board.''  Also  where,  during  the  World  War,  a 
manufacturer  agreed  to  sell  cloth  to  be  manufactured  by  him  and 
had  adequate  time  for  the  procurement  of  the  yams  with  which  to 
manufacture  the  goods,  the  fact  that  before  the  time  for  delivery 
had  arrived  the  industrial  board  took  over  the  control  of  all  yarns 
on  the  market,  and  may  have  thus  prevented  the  seller  from  there- 
after procuring  the  necessary  yarns,  has  been  held  no  excuse  for 
his  failure  to  perform.'*  It  has  also  been  held  that  nonperform- 
ance by  a  mill  owner  of  his  contract  to  manufacture  and  deliver 
cloth  is  not  excused  because  preference  was  given  under  directions 
from  federal  officers  to  subsequent  contracts  voluntarily  entered 
into  with  the  federal  government  for  a  similar  product,  such 
officers  not  acting,  however,  under  the  power  conferred  by  the 
National  Defense  Act,  §  120  (9  Fed.  Stat.  Ann.  (2d  ed.)  1343), 
authorizing  the  President  in  time  of  war  or  when  war  is  imminent 
to  place  orders  with  manufacturers  and  to  require  them  to  give 
preference  to  such  orders  to  the  exclusion  of  existing  contracts 


96.  Graves  v.  Miami  Steamship  Co.,  of  'the  law.'  Official  action  increased 
(Sup.  App.  T.  1899)  29  Misc.  645,  61  the  difficulty  of  performance  but  im- 
N.  Y.  S.  115.  posed  thereon  no  taint  of  illegality, 

97.  North  Hempstead  v.  Pu'b.  Serv-  and  I  am  of  the  opinion  that  none  of 
ice  Corp.,  (Sup.  Sp.  T.  1919)  107  tlie  cases  hold  that  performance  is 
Misc.  19,  176  N.  Y.  S.  621.  In  this  excused  by  such  a  situation  as  is 
case  Aspinall,  J.,  says :  "  It  may  be  disclosed  in  this  case.  On  the  con- 
conceded  that  the  rules  and  regula-  trary,  it  has  been  held  that  increased 
tions  of  the  war  industries  board  difficulty  and  expense  of  performance, 
greatly  increased  the  difficulty,  and  occasioned  by  a  law  enacted  after 
probably  the  expense,  of  securing  the  execution  of  a  contract,  never 
pipe,    but    the    difficulty    so    created  excuses  performance." 

stands  in  no  other  or  diflferent  cate-  98.  Crown    Embroidery    Works    v. 

gory    than   if   created  by   any   other  Gordon,    (Sup.   1920)    190  App.  Div. 

cause  or  unforeseen  contingency,  such  472,  180  N.  Y.  S.  158.  It  is  recognized 

as  scarcity  of  la^bor,  strikes,  increased  in  this  case,  however,  that  if  it  was 

taxation  or  demands  in  excess  of  the  contemplated    by    the    contract   that 

supply.      The    controlling    considera-  the  seller  should  purchase  the  neces- 

tion   is'  that  neither   the   acquisition  sary  yarns  on  the  market,  and  before 

nor  the  use  of  the  pipe  for  the  pur-  he  had  a   reasonable   time   to   do  so 

pose  of   fulfilling  the   obligation  as-  the  purchase  of  yarns  was  prohibited 

sumed  by  the  defendant  was  forbid-  by  law,  this  would  excuse  his  nonper- 

den   or   rendered   illegal   by   any   act  formance  of   the   contract. 
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with  individuals ; '»  but  if  the  contracts  with  the  government  were 
forced  upon  the  manufacturer  under  the  National  Defense  Act, 
and  not  voluntarily  entered  into,  his  performance  of  existing  con- 
tracts with  individuals  would  be  prevented  by  law  and  for  this 
reason  excused.^  The  interruption  of  a  voyage  by  a  blockade  of 
the  port  of  departure  does  not  entitle  the  shipper  to  put  an  end 
to  the  contract  and  demand  a  redelivery  of  the  goods,  but  suspends 
merely  the  performance  of  the  contract.^  Neither  the  Hewitt  Act 
amending  section  132  of  the  Highway  Law  (see  McKinney's  Cons. 
Laws,  Supp.  1921,  p.  43),  authorizing  the  commission  of  highways 
to  suspend  work  on  certain  highway  contracts,  nor  the  Walters 
Law  (Laws  of  1918,  ch.  585),  enacted  to  meet  the  emergency  caused 
by  the  war,  under  which  any  state,  county  or  municipal  agency 
is  "  authorized  and  empowered  "  to  annul  and  cancel  with  the 
consent  of  the  contractor  any  contract  for  public  work  made  before 
our  entrance  into  the  war,  confers  any  absolute  right  on  the  con- 
tractor to  have  his  contract  canceled,  but  confers  merely  a  dis- 
cretionary power  on  the  public  officers  to  suspend  or  annul  the 
contracts  referred  to.' 

§  976.  Destruction  of  Building  or  Article  in  Course  of  Erection 
or  Manufacture. —  In  case  of  contracts  for  the  construction  of  a 
building  or  the  like  it  is  the  accepted  general  rule  that  the  risk  of 
the  accidental  destruction  of  the  building  before  its  completion  is 
on  the  contractor,  and  its  accidental  destruction,  without  his  fault, 
is  no  excuse  for  his  failure  to  perform  the  contract,*  and  in  such  a 
case  the  contractor  not  only  cannot  recover  for  the  work,  labor 
and  materials  furnished,^  but  is  liable  for  damages  for  his  failure 
to  perform.^  The  same  principle  applies  to  a  contract  for  flUiiig 
and  grading  where  before  the  completion  of  the  contract  a  part  of 
the  filling  done  is  carried  away  by  a  flood ;  the  loss  in  such  a  case 

99.  Ma-whinney  v.  Millbrook  Woolen  whinney  v.  Millbrook  Woolen   Mills, 

Mills,    (Sup.  Tr.  T.  1918)    105  Misc.  (Sup.  Tr.  T.  1918)   105  Misc.  99,  108, 

99,  172  N.  Y.  S.  461,  affirmed  on  opin-  172  N.  Y.  S.  461. 

ion  below  188  App.  Div.  971,  176  N.  2.  Palmer   v.   Lorillard,    (Ct.   Err. 

Y.    S.    910,    reargument    denied    188  1819)      16     Johns.     348;     Ogden     v. 

App.  Div.  991,  177  N.  Y.  S.  920.     See  Barker,   (Sup.  1820)   18  Johns.  87. 

also  Moore  v.  Roxford  Knitting  Co.,  3.  People  v.  Duffey,    (Sup.   Sp.  T. 

(Dist.    Ct.    N.    D.    N.    Y.    1918)    250  1918)   104  Misc.  35,  171  N.  Y.  S.  962. 

Fed.  278.  *•  Tompkins  v.  Dudley,   (1862)    25 

1.  Moore  v.  Roxford  Knitting  Co.,  N.  Y.  272. 

(Dist.  Ct.  N.  D.  N.  Y.  1918)  250  Fed.  5.  See  supra,  section  953. 

278.       See     also     Graves    v.     Miami  6.  Tompkins  v.  Dudley,   (1862)   25 

Steamship  Co.,    (Sup.  App.  T.  1899)  N.  Y.  272. 
29  Misc.  645,  6il  N.  Y.  S.  116;   Ma- 
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must  be  borne  by  the  contractor.'  Likewise  in  case  of  a  contract 
for  the  manufacture  of  an  article  its  accidental  destruction  in  the 
course  of  manufacture  is  no  excuse  for  the  manufacturer's  failure 
to  perform  his  contract,^  and  he  cannot  recover  for  the  value  of 
the  work,  etc.,  done  prior  to  the  destruction  of  the  article.'  If, 
however,  in  case  of  the  construction  of  a  building  or  the  like  the 
contract  has  been  fully  performed  and  the  building  accepted  or 
approved  by  the  owner's  architect  or  engineer, i"  or  if  the  manu- 
facturer of  an  article  has  fully  completed  his  contract  and  the 
other  party  has  been  given  notice,"  the  right  of  action  to  recover 
the  agreed  price  is  complete  and  is  not  affected  by  the  subsequent 
accidental  destruction  of  the  building  or  article  without  the  fault 
of  the  contractor  or  manufacturer. 

Implied  Conditions  Excusing  Performance 
§  977.  In  General. —  In  contracts  from  the  nature  of  which  it  is 
apparent  that  the  parties  contracted  on  the  basis  of  the  continued 
existence  of  a  given  person  or  thing,  a  condition  is  implied  that 
if  the  performance  becomes  impossible  from  the  perishing  of  the 
person  or  thing,  further  performance  is  excused.-'^  In  this  con- 
nection Church,  C.  J.,  says:  "  There  are  a  variety  of  cases  where 
the  courts  have  implied  a  condition  in  the  contract  itself,  the  effect 
of  which  was  to  relieve  the  party  when  the  performance  had,  with- 
out his  fault,  become  impossible ;  and  the  apparent  confusion  in  the 
authorities  has  grown  out  of  the  difficulty  in  determining  in  a 
given  case  whether  the  implication  of  a  condition  should  be  applied 

7.  Norton  V.  Faneher,  (Sup.  G.  T.  (1892)  135  N.  Y.  569,  49  State 
1895)  92  Hun  463,  72  State  Rep.  434,  Rep.  93,  32  N.  E.  607;  Buflfalo,  etc., 
36  N.  Y.  S.  1032.  Land    Co.    v.    Bellevue    Land,    etc., 

8.  Booth  V.  Spuyten  Duyvil  Rolling  Co.,  (1901)  165  N.  Y.  247,  59  N. 
Mill  Co.,  (1875)   60  N.  Y.  487.  E.    5,    affinning    32    App.    Div.    529, 

9.  McConihe  v.  New  York,  etc.,  R.  53  N.  Y.  S.  17,  which  reversed  21 
Co.,   (1859)   20  N.  Y.  495.  Misc.   579,   47   N.   Y.    S.   721;    J.  H. 

10.  DeRemer  v.  Brown,  (Sup.  1899)  Labaree  Co.  v.  Crossman,  (Sup.  1905) 
36  App.  Div.  634,  55  N.  Y.  S.  367,  af-  100  App.  Div.  499,  92  N.  Y.  S.  566, 
firmed  165  N.  Y.  410,  59  N.  E.  129.  aflSrmed    184   N.  Y.   mem.,   77   N.  E. 

11.  Higgins  V.  Murray,  (1878)  73  1189;  Kinzer  Constr.  Co.  v.  State,  (Ct. 
N.  Y.  252,  affirmed  4  Hun  566.  CI.  1910)  125  N.  Y.  S.  46,  affirmed  on 

12.  Spalding  v.  Rosa,  (1877)  71  other  grounds  145  App.  Div.  41,  129 
N.  Y.  40;  Goldman  v.  Rosenberg,  N.  Y.  S.  567.  See  also  Alfred  Marks 
(1889)    116   N.   Y.   78,   83,  26   State  Realty  Co.  v.  Churchills,   (Sup.  App. 

Rep.  378,  22  N.  E.  259,  23  Abb.  N.  T.  1915)   90  Misc.  370,  153  N.  Y.  S. 

Cas.  343;    Stewart  v.   Stone,    (1891)  264.     See  also  supra,  section  889  et 

127   N.   Y.    500,   507,   40   State   Rep.  seq. 
314,  28  N.  E.  595;   Young  v.  Leary, 
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or  not,  and  also  in  some  cases  in  placing  the  decision  upon  a  wrong 
basis.  The  relief  afforded  to  the  party  in  the  cases  referred  to 
is  not  based  upon  exceptions  to  the  general  rule,  but  upon  the  con- 
struction  of  the  contract.  "^^  And  in  a  later  case  Bradley,  J., 
says:  "It  is  true  that  where  an  absolute  executory  contract  is 
made,  the  contractor  is  not  excused  by  inability  to  execute  it 
caused  by  unforeseen  accident  or  misfortune,  but  must  perform  or 
pay  damages  unless  he  has  protected  himself  against  such  con- 
tingency by  stipulation  in  the  contract.  .  .  .  But  there  may  be  in 
the  nature  of  a  contract  an  implied  condition  by  which  he  will  be 
relieved  from  such  unqualified  obligation,  and  when,  in  such  ease, 
without  his  fault,  performance  is  rendered  impossible,  it  may  be 
excused.  That  is  so  when  it  inherently  appears  by  it  to  have  been 
known  to  the  parties  to  the  contract,  and  contemplated  by  them 
when  it  was  made,  that  its  fulfilment  would  be  dependent  upon 
the  continuance  or  existence  at  the  time  for  performance,  of  certain 
things  or  conditions  essential  to  its  execution.  Then  in  the  event 
they  cease,  before  default,  to  exist  or  continue,  and  thereby  per- 
formance becomes  impossible  without  his  fault,  the  contractor  is, 
by  force  of  the  implied  condition  to  which  his  contract  is  subject, 
relieved  from  liability  for  the  consequences  of  his  failure  to  per- 
form." "  Andrews,  C.  J.,  also  says:  "  It  is  now  well  settled  that 
when  performance  depends  on  the  continued  existence  of  a  given 
person  or  thing,  and  such  continued  existence  was  assumed  as  the 
basis  of  the  agreement,  the  death  of  the  person  or  the  destruction 
of  the  thing  puts  an  end  to  the  obligation. "  ^^  It  is  also  said  that 
the  tendency  of  our  decisions  has  been  to  extend  rather  than  to 
restrict  this  principle." 

§  978.  Application  of  Rule  Generally. —  In  the  case  of  an 
absolute  promise  to  marry,  the  death  of  either  party  discharges  the 
contract,  because  it  is  inferred  or  presumed  that  the  contract  was 
made  on  the  condition  that  both  parties  should  live ;  and  the  same 
is  true  as  regards  a  contract  for  the  rendition  of  services  personal 
in  their  nature."    Also,  under  a  contract  to  manufacture  cheese 

13.  Dexter  V.  Norton,  (1871)  47  N.  16.  Kinzer  Constr.  Co.  v.  State, 
Y.  62,  64.  (Ct.  CI.   1910)    125  N.  Y.  S.  46,  af- 

14.  Stewart  v.  Stone,  (1891)  127  firmed  on  other  grounds  145  App. 
N.  Y.  500,  507,  40  State  Rep.  314,  28  Div.  41,  129  N.  Y.  S.  567. 

N.  E.  595.  I'''.  Dexter   v.   Norton,    (1871)    47 

15.  Lorillard  v.  Clyde,  (1894)  142  N.  Y.  62,  64.  See  Infra,  section  890. 
N.  Y.  456,  462,  59  State  Rep.  781,  37 

N.  E.  489. 
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and  butter,  where  it  appeared  that  the  parties  contracted  on  the 
basis  of  the  continued  existence  of  the  maker's  factory,  the  manu- 
facturer Avas  held  to  be  relieved  from  performance  by  the  acci- 
dental destruction  of  the  factory ;  ^^  but  it  is  held  that  the  mere 
fact  that  a  seller  expected  to  use  a  certain  mill  to  manufacture  the 
articles  which  he  agreed  to  sell  is  not  sufficient  to  render  the  acci- 
dental destruction  of  the  mill  an  excuse  for  his  failure  to  perform." 
It  is  also  the  general  rule,  in  case  of  a  contract  to  perform  work 
and  labor  on  the  property  of  another,  that  a  condition  is  implied 
that  the  article  on  which  the  work  is  to  be  done  shall  continue  in 
existence,  and  its  accidental  destruction  is  an  excuse  for  the  non- 
performance of  the  contract  by  the  workman,^"  and  this  is  true 
where  the  contract  is  for  work  in  the  repair  of  a  building  or  the 
doing  of  a  part  of  the  work  towards  the  completion  of  a  new 
building."  A  contract  to  ' '  sow  sufficient  seed  on  safe  and  suitable 
soil  to  grow  eight  acres  of  sugar  beets,"  the  selection  of  the  soil, 
seed  and  cultivation  to  be  in  accordance  with  instructions  from  the 
party  to  whom  the  crop  is  to  be  delivered,  has  been  considered  not 
to  be  an  absolute  obligation  to  grow  eight  acres  of  beets,  but  to 
be  subject  to  the  implied  condition  that  the  climatic  conditions 
will  permit  the  growing  of  the  crop;  and  its  performance,  there- 
fore, is  excused  where  the  seed  was  properly  planted  and  the  crop 
failed  by  reason  of_  drought.^^  In  case  of  a  bond  conditioned  on 
the  return  of  an  animal  taken  on  a  writ  of  replevin,  it  was  held 
in  an  early  case  that  the  death  of  the  animal,  without  the  fault 
of  the  obligor,  was  a  good  excuse  for  the  failure  to  make  the 
retum.^^  It  has  also  been  held  that  a  contract  by  a  street  railway 
company  to  run  its  cars  every  half  hour  between  certain  hours  each 
day  "  as  such  street  cars-  are  usually  run,"  is  not  an  unqualified 
contract  to  run  the  cars,  but  is  subject  to  the  implied  condition 
that  the  weather  will  be  such  as  will  permit  the  cars  to  be  operated, 

18.  Stewart  v.  Stone,  (1891)  127  plumlbing)  ;  Hayes  v.  Gross,  (Sup. 
N,  Y.  500,  40  State  Rep.  314,  28  N.  B.  1896)  9  App.  Div.  12,  75  State  Rep. 
595,  affirming  16  State  Rep.  52.  417,   40   N.   Y.   S.    1098,   affirmed   on 

19.  Booth  V.  Spuyten  Duyvil  Roll-  opinion  below  162  N.  Y.  610,  57  N.  E. 
ing  Mill  Co.,  (1875)  60  N.  Y.  487,  af-  1112  (contract  for  inside  carpentry 
firming  3  Thomp.  &  C.  368.  work). 

20.  Whelan  v.  Ansonia  Clock  Co.,  22.  Whipple  v.  Lyons  Beet  Sugar 
(1884)  97  N.  Y.  293,  affirming  27  Refining  Co.,  (Sup.  Tr.  T.  1909)  64 
Hun  557.  Misc.  363,  118  N.  Y.  S.  338,  339. 

21.  Niblo  V.  Binsse,  (App.  1864)  1  23.  Carpenter  v.  Stevens,  (Sup. 
Keyes  476,  3  Abb.  App.  Dec.  375,  re-  1834)   12  Wend.  589. 

versing    44    Barb.    54     (contract    for 
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and,  therefore,  is  not  broken  by  a  failure  to  run  ears  for  several 
days  due  to  an  unusual  snow  storm  which  prevents  generally  the 
operation  of  street  ears.^^  Again,  where  in  the  course  of  the  con- 
struction of  a  canal  natural  conditions  of  soil  unexpectedly  appear 
which  render  the  performance  of  the  contract  as  planned  impos- 
sible, and  make  necessary  substantial  changes  in  the  nature  and 
cost  of  the  contract  and  substantially  affect  the  work  remaining 
under  the  contract,  it  has  been  held  that  the  law  will  read  into 
the  contract  an  implied  condition  that  such  a  contingency  will 
terminate  the  entire  contract.'"  Performance  by  a  bailee  of  his 
implied  obligation  to  return  the  property  is  excused  by  the  destruc- 
tion of  the  property  without  his  fault ;  ^^  and  an  express  agree- 
ment on  the  part  of  a  bailee,  such  as  the  charterer  of  a  vessel,  to 
return  it  on  the  expiration  of  the  term,  is  subject  to  the  implied 
condition  that  the  vessel  continue  in  existence,  and  if  it  is  destroyed 
during  the  term  without  the  charterer's  fault  performance  is 
excused,  as  where  language  is  used  which  does  no  more  than 
express  in  terms  the  same  obligation  which  the  law  raises  from 
the  facts  of  the  transaction  itself,  the  party  using  the  language  is 
no  further  bound  than  he  would  have  been  without  it.^'  The 
same  principle  is  held  operative  in  covenants  or  agreements  con- 
tained in  leases  of  real  estate,  which  include  buildings,  whereby 
the  lessee  expressly  agrees  to  deliver  possession  at  the  expiration 
of  the  term  in  the  same  condition  as  at  the  time  of  the  letting, 
natural  wear  and  tear  excepted,  this  being  the  equivalent  of  his 
implied  obligation.^ 

§  979.  Destruction  of  Specific  Property  Sold. —  In  case  of  a 
contract  for  the  sale  of  merchandise  for  future  delivery,  without 
the  designation  of  any  specific  articles,  the  accidental  destruction 
of  the  articles  which  the  seller  intended  to  deliver  in  performance 
of  his  contract  is  no  excuse  for  his  nonperformance.^  It  is  other- 
wise, however,  as  regards  a  contract  for  the  sale  of  a  specific 
article.     In  a  contract  of  this  character,  though  the  title  does  not 

24.  Buffalo,  etc.,  Land  Co.  v.  Belle-  26.  Archer  v.  McDonald,  (Sup.  G. 
vue  Land,  etc.,  Co.,   (1901)   165  N.  Y.       T.  1885)   36  Hun  194. 

247,   59   N.   E.   5,   affirming   32   App.  27.  Young   v.    Leary,     (1892)     135 

Div.  529,  53  N.  Y.  S.   17,  which  re-  N.  Y.  569,  49  State  Rep.  93,  32  N.  E. 

versed  31  Misc.  579,  47  N.  Y.  S.  721.  607;    Ames   v.    Belden,    (Sup.    G.    T. 

25.  Kinzer    Constr.    Co.    v.    State,  1854)    17  Barlb.  513. 

(Ct.   CI.  1910)    125  N.  Y.   S.  46,  af-  28.  Warner  v.   Hitchins,    (Sup.   G. 

firmed    on    other    grounds    145    App.       T.   1849)    5  Barb.  666. 

Div.  41,  129  N.  Y.  S.  567.  29.  See  supra,  section  974. 
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pass  to  the  buyer  until  delivery,  it  is  considered  that  the  contract 
is  made  on  the  implied  condition  that  the  article  will  continue  to 
exist  until  the  time  for  performance  arrives,  and  its  destruction, 
consequently,  without  the  fault  of  the  seller,  puts  an  end  to  the 
contract.^  Consequently  where  a  landowner  agrees  to  cut  and 
deliver  the  timber  from  a  certain  tract  of  land,  the  accidental 
destruction  of  the  timber  by  fire  relieves  him  from  liability  for 
a  failure  to  deliver  the  timber  so  destroyed,'*  but  if  only  a  part  of 
the  timber  is  destroyed  and  the  contract  is  divisible  the  seller  is 
not  relieved  from  liability  to  deliver  the  part  undestroyed,  irrespec- 
tive of  the  increased  cost  of  getting  it  out.^^  To  relieve  the  seller 
from  liability  to  perform  it  is  not  necessary  that  the  destruction 
of  the  subject  matter  of  the  sale  be  by  an  act  of  God ;  it  is  sufficient 
if  its  destruction  did  not  result  from  the  wrongful  or  negligent 
act  of  the  seller.  As  said  by  Church,  C.  J. :  "  Upon  the  grounds 
upon  which  this  rule  is  based  of  an  implied  condition,  it  can  make 
no  difference  whether  the  property  was  destroyed  by  an  inevitable 
accident,  or  by  an  act  of  God,  the  condition  being  that  the  prop- 
erty shall  continue  to  exist.  If  we  were  creating  an  exception  to 
the  general  rule  of  liability,  there  would  be  force  in  the  considera- 
tions urged  upon  the  argument,  to  limit  the  exception  to  cases 
where  the  property  was  destroyed  by  the  act  of  God,  upon  grounds 
of  public  policy,  but  they  are  not  material  in  adopting  a  rule  for 
the  construction  of  the  contract  so  as  to  imply  a  condition  that 
the  property  was  to  continue  in  existence.  It  can  make  no  differ- 
ence how  it  was  destroyed,  so  long  as  the  party  was  not  in  any 
degree  in  fault.  The  minds  of  the  parties  are  presumed  to  have 
contemplated  the  possible  destruction  of  the  property,  and  not  the 
manner  of  its  destruction;  and  the  supposed  temptation  and 
facility  of  the  seller  to  destroy  the  property  himself  cannot  legiti- 
mately operate  to  affect  the  principle  involved. ' ' ''  The  present 
Personal  Property  Law  (Pers.  Prop.  Law,  §  89;  40  McKinney's 

30.  Dexter  v.  Norton,  (1871)  47  N.  v.  Prinderville,   (Sup.  G.  T.  1869)  53 

Y.  62,  affirming  55  Barb.  272,  which  Barb.  186. 

was  decided  on  other  grounds;   Kein  ^^-  International     Paper     Co.     v. 

y.    Tupper,     (1873)    52    N.    Y.    550;  ^^'^''f „'"'^'     <^"P;  ^^^1'     ^^^    ^^P" 

Lorillardv.  CI.de,   (189.)   142  N.Y.  ^^^^li^LJ  ^^J;     Co.     . 

456,  462,  59  State  Rep.  781,  37  N.  E.  Rockefeller,     (Sup.    1914)     161    App. 

489;     International     Paper     Co.     v.  Div.  180    146  N.  Y.  S.  371. 

Rockefeller,     (Sup.    1914)     161    App.  33.  Dexter  v.  Norton,  (1871)  47  N. 

Div.  180,  146  N.  Y.  S.  371;   Curtiss  Y.   62,   66. 
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Cons.  Laws,  p.  139)  expressly  provides  that  "  where  there  is  a 
contract  to  sell  specific  goods,  and  subsequently,  but  before  the  risk 
passes  to  the  buyer,  the  goods  wholly  perish,  the  contract  is  thereby 
avoided."  And  it  is  further  provided  that  if  part  of  the  goods 
perish  or  the  whole  or  a  material  part  so  deteriorate  in  quality  as 
to  be  substantially  changed  in  character,  the  buyer  may  at  his 
option  treat  the  contract  as  avoided,  or  as  binding  the  seller  to 
transfer  the  property  in  all  of  the  existing  goods  or  in  so  much 
thereof  as  have  not  deteriorated,  and  as  binding  the  buyer  to  pay 
the  full  agreed  price'  if  the  contract  is  indivisible,  or  to  pay  the 
agreed  price  for  so  much  of  the  goods  as  the  seller,  by  the  buyer's 
option,  is  bound  to  transfer  if  the  contract  is  divisible."  If  an 
executory  contract  for  the  sale  of  a  chattel  is  abrogated  or  avoided 
by  the  destruction  of  the  property  the  buyer  may  recover  advances 
made  on  the  price.^^  In  case  of  an  executory  contract  for  the  sale 
of  land  on  which  there  are  buildings  constituting  a  material  part 
of  the  purchase,  there  is  support  for  the  view  that  the  accidental 
destruction  of  or  serious  injury  to  the  buildings,  before  the  time 
for  the  conveyance,  entitles  the  purchaser,  if  he  is  not  given  the 
right  to  possession  prior  to  the  execution  of  the  deed,  to  withdraw 
from  the  contract  ;^^  and  where  the  contract  was  entire  and  em- 
braced both  real  and  personal  property,  and  the  personalty  con- 
tained in  a  building  on  the  land  was  destroyed  by  a  fire,  the 
purchaser  has  been  held  entitled  to  recover  a  part  payment 
towards  the  purchase  price.''  According  to  the  better  view,  how- 
ever, as  the  purchaser  is  regarded  as  the  equitable  owner,  if  he 
has  the  possession  or  the  right  thereto,  the  loss  from  the  accidental 
destruction  of  the  building  is  to  be  borne  by  him,  and  not  only  is 
the  purchaser  denied  the  right  to  withdraw  from  the  contract  and 

34.  Kirsch  v.  Benyunes,  (Sup.  Sp.  1866)  45  Bai-b.  610;  Wicks  v.  Baw- 
T.  1919)  105  Misc.  648,  174  N.  Y.  S.  man,  (Com.  PI.  1874)  5  Daly  225. 
794.  See  also  Listman  v.  Hickey,  ( Sup.  G. 

35.  Joyce  v.  Adams,  (1853)  8  N.  T.  1892)  65  Hun  8,  47  State  Rep.  80, 
y.  291,  1  Seld.  Notes  136.  See  also  19  N.  Y.  S.  880,  affirmed  on  opinion 
Listman  v.  Hickey,  (Sup.  G.  T.  1892)  below  143  N.  Y.  630,  60  State  Rep. 
65  Hun  8,  47  State  Rep.  80,  19  N.  Y.  874,  37  N.  E.  827. 

S.  880,  affirmed  on  opinion  below  143  37.  Listman  v.  Hickey,  ( Sup.  G.  T. 

N.  Y.  630,  60  State  Rep.  874,  37  N.  1892)  65  Hun  8,  47  State  Rep.  80,  19 

E.  827.  N.    Y.    S.    880,    affirmed    on    opinion 

36.  Goldman  v.  Rosenberg,  (1889)  below  143  N.  Y.  630,  60  State  Rep. 
116  N.  Y.  78,  26  State  Rep.  378,  22  874,  37  N.  ,E.  827.  See  also  Clinton 
N.  E..  259,  23  Abb.  N.  Cas.  343;  v.  Hope  Ins.  Co.,  (1871)  45  N.  Y. 
Smith    V.    McCluskey,     (Sup.    G.    T.  454. 
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recover  payments  made,  but  the  vendor  may,  in  aquity,  compel 
him  to  complete  the  purchase.'* 

§  980.  Death,  Sickness,  or  the  Like. —  Contracts  for  personal 
services  are  regarded  as  entered  into  on  the  assumed  basis  of  the 
continuance  of  the  life  or  physical  health  of-  the  employee,  and  his 
death,''  or  illness  incapacitating  him  from  further  performance,^" 
excuses  such  fiirther  performance  by  the  employee.  And  in  case 
of  a  bail  bond  conditioned  for  the  appearance  of  one  accused  of 
crime,  there  is  an  implied  stipulation  that  the  accused's  non- 
appearance is  to  be  excused,  when  prevented  by  his  sickness  or 
death,  and  this  rule  has  been  extended  to  a  bond  given  for  the 
appearance  of  a  sheriff  taken  on  an  attachment  to  answer  for 
certain  trespasses  and  contempts.^* 

In  case  of  contracts  between  individuals,  if  an  employee  is 
incapacitated  from  rendering  services  on  account  of  sickness,  he  is 
not,  as  a  general  rule,  entitled  to  compensation  for  time  so  lost, 
but  if  the  salary  of  a  public  officer  is  fixed  by  law  it  cannot  be 
taken  away  except  for  good  and  sufficient  cause,  and  while  sickness, 
in  some  cases,  may  furnish  sufficient  reason  for  the  removal  of  such 
officer,  he  cannot  be  deprived  of  his  salary  when  his  absence,  on 
account  of  sickness,  has  been  permitted.*^  Prolonged  sickness  on 
the  part  of  an  employee  rendering  him  unable  to  perform  his 
contract  may  entitle  the  employer  to  put  an  end  to  the  contract 
though  the  sickness  was  not  due  to  any  fault  of  the  employee. 
The  employer  is  not  required  to  wait  an  unreasonable  time  for  the 
recovery  of  the  employee,"  but  a  temporary  sickness  does  not  neces- 
sarily entitle  the  employer  to  terminate  the  contract.    If  the  tem- 


38.  Sewell  v.  Underhill,  (1910)  1855)  19  Barfc.  341;  Spindel  v. 
197  N.  Y.  168,  90  N.  E.  430,  affirming  Cooper,  (Sup.  App.  T.  1905)  46  Misc. 
127  App.  Div.  92,  111  N.  Y.  S.  85  569,  92  N.  Y.  S.  822;  Gray  v.  Murray, 
(in  this  case  the  purchaser  was  in  (Chan.  Ct.  1817)  3  Johns.  Ch.  167; 
possession  and  a  delivery  of  the  deed  Requa  v.  Sullcley,  (Com.  PI.  G.  T. 
had  been  postponed).     See  also  Clin-  1872)    1   City  Ct.   153. 

ton  V.  Hope  Ins.  Co.,    (1871)    45  N.  41.  People  v.  Manning,  (Sup.  1828) 

Y.  454,  465;   McKechnie  v.  Sterling,  8  Cow.  297. 

(Sup.  G.  T.  1867)   48  Barb.  330.  42.  O'Leary  v.  Board  of  Education, 

39.  Wolfe  V.  Howes,  (1859)  20  N.  (1883)  93  N.  Y.  1,  reversing  9  Daly 
Y.   197,  affirming  24  Barb.  174,  666;  161. 

Lorillard  v.  Clyde,   (1894)  .142  N.  Y.  43.  Mc-Garrigle  v.  MoCosker,   (Sup. 

456,  462,  59  State  Rep.  781,  37  N.  E.  1903)    83  App.  Div.  184,  82  N.  Y.  S. 

489.  494;    Spindel   v.   Cooper,    (Sup.  App. 

40.  Spalding  v.  Rosa,  (1877)  71  N.  T.  1905)  46  Misc.  569,  92  N.  Y.  S. 
y.  40;    Fahy  v.   North,    (Sup.   G.  T.  822. 
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])orary  disability  does  not  in  any  substantial  manner  prevent 
performance  the  employment  must  be  regarded  as  continuing." 
As  a  general  rule  the  question  as  to  what  is  a  reasonable  time  to 
await  the  recovery  of  an  employee  is  one  of  fact  depending -on 
the  circumstances  of  the  particular  case.^^  Though  the  employee 
has  been  incapacitated  by  sickness  from  rendering  services  for  an 
unreasonable  length  of  time,  the  right  of  the  employer  to  terminate 
the  contract  for  such  reason  may  be  waived.^ 

If  the  thing  to  be  done  may  be  done  by  another  person,  the  fact 
that  the  promisor  is  incapacitated  from  doing  the  thing  by  an  act 
or  visitation  of  God  does  not  excuse  his  nonperformance  of  the  act." 
Thus,  in  case  of  a  life  insurance  policy,  the  fact  that  the  insured 
is  prevented  from  making  payment  of  a  premium  by  reason  of  his 
becoming  insane  does  not  excuse  its  nonpayment  when  due  and 
avoid  a  forfeiture  of  the  policy  under  a  provision  therefor  in  the 
policy,  as  the  payment  could  have  been  made  by  another  on  behalf 
of  the  instired.** 

§  981.  Dissolution  of  Corporation. —  The  rule  that  nonperform- 
ance is  excused  where  the  assumed  basis  on  which  the  contract 
was  made  ceased  to  exist  has  been  applied  where  such  basis  was 
the  continued  existence  of  a  corporation.*'  Thus  where  a  person 
guaranteed  that  a  corporation,  not  a  party  to  the  contract,  would 
pay  certain  future  dividends  on  its  stock,  it  has  been  held  that  the 
contract  was  entered  into  on  the  assumed  basis  of  the  continued 
existence  of  the  corporation,  and  that  its  nonperformance  was 
excused  by  the  dissolution  of  the  corporation.  In  this  connection 
Andrews,  C.  J.,  says:  "  The  guaranty  assumed  that  the  corpora- 
tion would  continue  in  existence  during  the  seven  years  period. 
The  liability  which  the  defendants  assumed  was  in  consideration 
of  the  benefits  which  might  accrue  to  them  from  the  management 
of   the   transportation   business   of   the   corporation   during   that 

44.  Fisher    v.    Monroe,     ( Com.    PI.  47.  Wheeler  v.  Connecticut  Mut.  L. 
1891)     16    Daly   461,    34    State    Rep.  Ins.  Co.,   (1880)   82  N.  Y.  543,  550. 
760,    12  N.   Y.   S.   273,   reversing   on  48.  Wheeler  v.  Connecticut  Mut.  L. 
other  grounds  32  State  Rep.  236,  11  Ins.  Co.,   (1880)   82  N.  Y.  543. 

N.  Y.  S.  207.  49.  Lorillard  v.  Clyde,    (1894)    142 

45.  Spindel  v.  Cooper,  (Sup.  App.  N.  Y.  456,  59  State  Rep,  781,  37  N. 
T.  1905)  46  Misc.  569,  92  N.  Y.  S.  B.  489.  See  also  People  v.  Globe 
822.  Mut.  L.  Ins.  Co.,  (1883)  91  N.  Y.  174, 

46.  Spindel  v.  Cooper,  (Sup.  App.  64  How.  Pr.  485;  New  York  Phono- 
T  1905)  4  6Misc.  569,  92  N.  Y.  S.  graph  Co.  v.  Davega,  (Sup.  1908)  127 
822.  App.  Div.  222,  111  N.  Y.  S.  363. 
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period.  Upon  the  assumption  that  the  death  of  the  corporation 
was  brought  about  without  their  fault,  were  they  thereafter  bound  ? 
Is  the  doctrine  of  implied  condition  less  applicable  than  it  would 
be-  if  the  contract  had  been  between  the  defendants  and  the  cor- 
poration? If  in  the  one  case  the  contract,  so  far  as  it  was  un- 
executed, would  be  terminated,  did  not  the  happening  of  the  same 
event  terminate  the  engagement  of  these  parties,  based  on  the 
assumed  continuance  of  the  corporation  in  life?  There  is  in  the 
present  case,  we  think,  an  element  which  strengthens  the  conclusion 
we  have  reached,  that  the  obligation  of  the  contract  terminated 
prima  facie  with  the  dissolution  of  the  corporation.  There  is 
something  more  than  an  implied  and  wholly  unexpressed  condition 
that  the  corporation  should  continue  in  life  during  the  seven  years. 
It  is  the  fair  construction  of  the  language  of  the  contract  itself. 
The  contract  was  not  unilateral.  It  contains  mutual  stipulations. 
These  mutual  stipulations  by  their  terms  look  to  the  continuance 
of  the  corporation,  and  the  mutual  obligations  into  which  the 
parties  entered  are  qualified  by  this  understanding. ' '  ^^  The 
transfer  by  a  corporation  of  its  assets  to  another  corporation  does 
not  operate  as  a  dissolution  of  its  corporate  existence  and  does  not 
affect  its  liability  to  perform  its  existing  contracts.^^  And  where 
the  defendant  on  the  purchase  of  stock  from  the  plaintiff  con- 
tracted as  a  part  of  the  consideration  of  the  purchase  that  the 
plaintiff  would  be  retained  by  the  corporation  as  consulting 
engineer  and  paid  a  certain  salary  for  a  stated  time,  it  was  held 
that  the  fact  that  a  receiver  was  appointed  for  the  corporation  did 
not  relieve  the  defendant  from  liability  on  the  ground  that  the 
contract  was  entered  into  on  the  implied  condition  that  the  cor- 
poration would  continue  its  business.'^ 

Act  of  Law  as  Excuse 

§  982.  In  General; — The  fact  that  the  performance  of  a  contract 
is  made  more  difficult  or  expensive  by  a  subsequent  law  is  no 
excuse  for  its  nonperformance.^^    Thus  the  performance  of  a  con- 

50.  Lorilla,rd  v.  Clyde,   (1894)   142  52.  Kinsman  v.  Fisk,   (Sup.  1899) 
N.   Y.   456,  463,   59   State   Rep.   781,  37  App.  Div.  443,  56  N.  Y.  S.  33. 
37  N.  E.  489.  53.  Baker   v.   Johnson,    (1870)    42 

51.  Wilson  V.  Mechanical  Orgui-  N.  Y.  126;  Boret  v.  Vogelstein,  (Sup. 
nette  Co.,  (1902)  170  N.  Y.  542,  63  1919)  188  App.  Div.  605,  177  N.  Y. 
N.  E.   550.  S.    402;    New  York   Taxicaib   Co.   v, 
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tract  for  the  future  sale  and  delivery  of  a  commodity  is  not  ex- 
cused by  a  subsequent  change  in  regard  to  the  internal  revenue 
duties  levied  on  such  commodity  rendering  performance  more 
burdensome."  And  a  fortiori  the  fact  that  a  purchaser  is  pre- 
vented by  law  from  devoting  the  property  purchased  under  an 
executory  contract  to  the  purpose  contemplated  by  the  parties  is 
no  excuse  for  his  refusal  to  perform  the  contract.^^  But  if  after 
a  contract  is  made  the  law  interferes  and  makes  subsequent  per- 
formance impossible  or  unlawful  nonperformance  is  held  to  be 
excused,"^  and  as  a  promisor  has  the  whole  time  specified  within 
which  to  perform,  if  his  performance  is  prohibited  by  law  on  the 
last  day  in  which  he  is  entitled  to  perform  this  will  excuse  his 
nonperformance."  So  if  a  person  covenants  not  to  do  an  act  which 
it  is  lawful  for  him  to  do  or  not  to  do  as  he  chooses,  and  thereafter 
a  law  imposes  on  him  the  duty  to  do  such  act,  his  nonperformance 
of  the  covenant  is  excused.^*  The  failure  of  a  party  to  procure  a 
renewal  of  his  license  to  let  his  hall  for  a  theatrical  entertainment 
is  no  excuse  for  a  breach  of  his  contract  to  let  it  for  such  an  enter- 


Hawk,  (Sup.  Sp.  T.  1910)  68  Misc. 
555,  125  N.  y.  8.  220;  North  Hemp- 
stead V.  Public  Service  Corp.,  (Sup. 
Sp.  T.  1919)  107  Misc.  19,  25,  176 
N.  Y.  S.  621. 

54.  Baker  v.  Johnson,  (1870)  42 
N.  Y.  126,  affirming  25  Super.  Ct. 
570. 

55.  Pierson  v.  Mitsui,  (Sup.  Tr.  T. 
1920)  HI  Misc.  388,  181  N.  Y.  S. 
273  (embargo  on  the  exportation  of 
steel  purchased  f.  o.  b.  Pittsburgh 
for   the    purpose    of    exportation). 

56.  Jones  v.  Judd,  (1850)  4  N.  Y. 
411;  Heine  v.  Meyer,  (1874)  61  N. 
Y.  171;  People  v.  Globe  Mut.  L.  Ins. 
Co.,  (1883)  91  N.  Y.  174,  64  How. 
Pr.  485;  Lorillard  v.  Clyde,  (1894) 
142  N.  Y.  456,  462,  59  State  Rep.  781, 
37  N.  E.  489;  J.  H.  Labaree  Co.  v. 
Crossman,  (Sup.  1905)  100  App.  Div. 
499,  92  N.  Y.  S.  565,  affirmed  184  N. 
Y.  586,  mem.,  77  N.  E.  1189;  Niagara 
F.  Ins.  Co.  V.  Campbell  Stores,  (Sup. 
1905)  101  App.  Div.  400,  92  N.  Y.  S. 
208,  affirmed  184  N.  Y.  582  mem.,  77 
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N.  E.  1192;  Meade  v.  IJamarche,  (Sup. 
1912)  150  App.  Div.  42,  45,  134  N.  Y. 
S.  479;  Rose  v.  Bristol,  (Sup.  1916) 
174  App.  Div.  15,  160  N.  Y.  S.  335; 
Boret  V.  Vogelstein,  (Sup.  1919)  188 
App.  Div.  605,  177  N.  Y.  S.  402; 
Brick  Presb.  Church  v.  New  York, 
(Sup.  1826)  5  Cow.  538;  People  v. 
Bartlett,  (Sup.  1842)  3  Hill  570; 
Grown  Embroidery  Works  v.  Gor- 
don, (Sup.  1920)  190  App.  Div.  472, 
180  N.  Y.  S.  158.  See  also  People 
v.  Straus,  (Sup.  1919)  188  App.  Div. 
787,  174  N.  Y.  S.  868,  affirmed  226 
N.  Y.  704,  123  N.  E.  884.  See  supra, 
section  402,  as  to  the  effect  of  a  sub- 
sequent statute  on  the  legality  of 
prior  contracts. 

57.  Crown  Embroidery  Works  v. 
Gordon,  (Sup.  1920)  190  App.  Div. 
472,  180  N.  Y.  S.  158. 

58.  Buffalo  East  Side  R.  Co.  v. 
Buffalo  St.  R.  Co.,  (1888)  HI  N.  Y. 
132,  19  State  Rep.  574,  19  N.  E.  63; 
Brick  Presb.  Church  v.  New  York, 
(Sup.  1826)   5  Cow.  538. 
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tainment.^'  A  mere  temporary  suspension  of  a  right  given  or  duty 
imposed  by  the  contract,  or  a  temporary  interference  therewith, 
may  or  may  not  operate  to  discharge  or  excuse  performance  of  a 
particular  stipulation  according  to  the  conditions  and  circum- 
stances of  the  case,  depending  upon  the  degree  of  interference, 
whether  considerable  or  not,  substantial  or  not;  whether  the 
foundation  of  the  contract  is  taken  away  or  not ;  in  other  words, 
whether  the  suspension  or  interference  is  so  far  material  or  sub- 
stantial that  the  party  obligated  to  pay  ought  in  justice  and  of 
right  to  be  held  discharged  of  his  obligation.^" 

§  983.  Application  of  Rule. —  "Where,  in  case  of  a  contract  for 
the  sale  of  a  -cargo  of  coffee  to  be  delivered  in  New  York  city, 
the  landing  of  the  cargo  was  prohibited  by  the  board  of  health 
under  the  police  power,  it  has  been 'held  that  this  excused  a  failure 
to  deliver  in  the  city,"  and  the  same  has  been  held  true  where, 
in  case  of  a  contract  to  care  for  green  hides,  the  property  was 
taken  from  the.  possession  of  the  contractor  under  the  direction 
of  the  board  of  health  as  a  danger  to  the  public  health,"^  and 
performance  of  a  contract  for  repairs  on  a  building  is  excused 
where  the  work  is  stopped  by  the  municipality  under  its  police 
powers.*^  It  is  also  held  that  bail  is  relieved  from  liability  on  his 
recognizance  for  the  appearance  of  a  person  to  answer  to  an  indict- 
ment by  the  subsequent  arrest  and  imprisonment  of  the  accused  in 
another  county.^*  Also  performance  of  a  contract  o£  sale  is 
excused  where  by  a  statute  subsequently  enacted  the  sale  of  the 
goods  in  question  is  made  illegal.*^  In  case  of  a  subcontract  for 
the  construction  of  a  canal  for  the  state,  if  performance  is  pre- 
vented by  a  law  terminating  the  principal  contract  further  per- 
formance by  the  subcontract  is  excused.^*    Where  a  life  insurance 

59.  Behrens  v.  Miller,  ( City  Ct.  Tr.  quired  to  make  the  best  delivery  pos- 
T.  1888)  2  City  Ct.  427.  siWe  under  the  circumstances.. 

60.  Schoelkopf  v.  Moerl'baeh  Brew-  ^2.  Niagara  F.  Ins.  Co.  v.  Campibell 
ing  Co.,  (Sup.- Tr.  T.  1920)  184  N.  ^^t"^*^'  (^^P-  1^05)  101  App.  Div. 
Y    s    267  400'   92   N,   Y.   S.   208,   affirmed   184 

ci'  T  T^^   T   .,         n         n  N.  Y.  582  mem.,  77  N.  E.  1192. 

61.  J.  H.  Labaree  Co.  v.  Grossman,  no    tt  •  ht  , ■, an , ^    ,.■,  -kt 

(Sup.   1905)    100  App.  Div.   499,  92  ^  In            ^'       ^^"'   '       ^ 

N.  Y.  S.  565,  affirming  184  N.  Y.  586  '64.  peopfe  v.  Bartlett,  (Sup.  1842) 

mem.,  77  N.  E.   1189.     It  is  said  in  3  Hill  570. 

this   case   that  though   a  failure   to  g5.  Gesualdi    v.    Peraonehi,    (Sup. 

deliver   in   the  .cjty    is   excused,   the  App.  T.  1911)   128.  N.  Y.  S.  683. 

seller    vras    not    absolutely    relieved  •  66.  Jones  v.  Judd,   (1850)   4  N.  Y. 

from  his  obligation  but  could  be  re-  411    412. 
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company  agreed  to  employ  one  to  act  as  its  agent  to  solicit  insur- 
ance and  thereafter  the  license  of  the  agent  to  act  as  a  soliciting 
agent  was  revoked,  this  was  held  an  act  of  law  preventing  the 
performance  of  the  contract  and  consequently  an  excuse  for  the 
failure  of  the  company  to  retain  the  plaintiff  as  its  agent.''  Like- 
wise where  a  manufacturer's  means  of  performance  of  his  contract 
for  the  manufacture  and  sale  of  cloth  was  commandeered  by  the 
federal  government  under  the  National  Defense  Act,  section  120 
(9  Fed.  Stat.  Ann.,  p.  1343),  this  was  held  to  excuse  performance 
by  the  manufacturer ;  **  and  where,  after  the  plaintiff  and  the 
defendant  had  entered  into  a  contract  for  the  erection  and  lighting 
of  a  sign  by  the  former,  the  federal  fuel  commissioner  under  author- 
ity from  the  federal  government  prohibited  the  lighting  of  such 
signs  during  some  of  the  days  of  the  week,  in  consequence  of  which 
the  plaintiff  was  unable  to  light  the  sign  during  such  days,  it  was 
held  that  such  failure  did  not  constitute  such  a  breach  of  his  con- 
tract to  light  the  sign  as  would  entitle  the  defendant  to  terminate 
the  contract.'^ 

The  existence  of  a  state  of  war  will  render  illegal  contracts  the 
object  or  tendency  of  which  is  to  give  aid  or  succor  to  the  enemy, 
and  ordinary  commercial  intercourse  between  the  citizens  of  the 
belligerent  countries  is  interdicted.'"  There  is  no  reason,  however, 
why  ante  bellum  contracts,  not  entirely  executory,  should  not  be 
preserved  from  dissolution  to  the  extent  that  they  are  not  incon- 
sistent with  the  duties  and  requirements  of  a  condition  of  hos- 
tilities to  which  our  country  is  a  pa^ty.  The  test  as  to  the  dissolu- 
tion of  a  pre-existing  contract  is  its  essential  antagonism  to  the 
state  of  war,  and  the  tendency  of  the  adjudications  has  been  to 
preserve  and  not  to  destroy  pre-existing  contracts;  where  perform- 
ance can  be  had  without  contravening  the  laws  of  war  the  existence 
of  the  contract  is  not  imperilled,  and  even  if  performance  is  pre- 
vented the  contract  may  still  be  preserved  by  engrafting  necessary 

67.  Rose  V.  Bristol,  (Sup.  1916)  low  188  App.  Div.  971,  991,  176  N.  Y. 
174  App.  Div.  15,   160  N.  Y.  S.  335.  S.  910. 

68.  Moore  v.  Roxf  ord  Knitting  Co.,  69.  Federal  Sign  System  v.  Palmer, 
(Dist.  Ct.  N.  D.  N.  Y.  1918)  250  (Sup.  App.  T.  1919)  176  N.  Y.  S. 
Fed.  278.  See  also  Graves  v.  Miami  565.  See  also  Federal  Sign  System 
Steamship  Co.,  (Sup.  App.  T.  1899)  v.  Epps,  (Sup.  App.  T.  1906)  49  Misc. 
29  Misc.  643,  61  N.  Y.  S.  115;  547,  98  N.  Y.  S.  855;  Federal  Sign 
Mawhinney  Millbrook  Woolen  Mills,  Co.  v.  Soutsos,  (Sup.  App.  T.  1912) 
(Sup.  Tr.  T.  1918)   105  Misc.  99,  172  132  N.  Y.  S.  761. 

X.  Y.  S.  461,  aflSrmed  on  opinion  be-  70.  See  supra,  section  628. 
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qualifications  upon  it,  or  suspending  its  performance  during  the 
hostilities;  if  it  can  be  preserved  while  the  war  lasts  this  should 
be  done.'^  Thus  the  breaking  out  of  the  Civil  War  with  the  con- 
sequent inhibition  of  commercial  intercourse  between  residents  of 
the  two  opposing  sections  of  our  country  has  been  held  not  to  abro- 
gate ordinary  existing  contracts  between  such  residents,  but  merely 
to  suspend  performance,  and  as  regards  policies  of  life  insurance 
it  is  held  that  the  failure  to  pay  premiums  is  excused  in  so  far  as 
a  forfeiture  of  the  policy  is  concerned.'^  And  it  has  been  held  that 
a  contract  for  the  sale  of  German  war  bonds,  entered  into  between 
persons  residing  in  this  country  and  made  prior  to  our  declaration 
of  war  against  Germany,  interim  certificates  being  delivered  to 
represent  the  bonds  sold  which  were  to  be  delivered  on  their  arrival 
from  Europe,  was  not  abrogated  by  the  declaration  of  war,  so  as 
to  enable  the  purchaser  to  recover  the  purchase  money  paid,  the 
effect  of  the  war  being  merely  to  suspend  the  delivery  of  the  bonds 
until  after  the  cessation  of  hostilities.'^  It  has  also  been  held  that 
even  the  performance  of  a  contract  between  resident  aliens  entered 
into  in  this  country  prior  to  our  declaration  of  war  against  Ger- 
many, for  the  sale  of  German  marks,  which  was  to  be  performed 
after  the  declaration  of  war,  was  not  rendered  illegal,  nothing 
appearing  to  show  that  the  German  money  was  to  be  procured  from 
Germany  rather  than  in  this  country.'* 

71.  Erdreieh  V.  Zimmermann,  (Sup.  143  U.  S.  346;  Kershaw  v.  Kelsey, 
1920)  190  App.  Div.  443,  179  N.  Y.  S.  100  Mass.  564,  573.  Was  it  there- 
829.  fore,   under   the   rule   quoted,   illegal 

72.  Cohen  v.  New  York  Mut.  L.  for  the  parties  herein  to  execute  their 
Ins.  Co.,  (1872)  50  N.  Y.  610;  Sands  agreement  which  provided  for  the 
V.  New  York  L.  Ins.  Co.,  (1872)  50  purchase  and  sale  of  money  of  an 
N.  Y.  626.  But  see  O'Reily  v.  Mutual  alien  enemy,  to  wit,  the  German  em- 
L.  Ins.  Co.,  (Super.  Ct.  Sp.  T.  1866)  pire?  I  think  not.  Surely  there 
2  Abb.  Pr.  N.  S.  167.  See  supra,  was  nothing  in  the  contract  as  to 
section  629.  where  the  vendor  was  to  procure  the 

73.  Erdreieh  v.  Zimmermann,  (Sup.  marks  nor  was  there  anything  before 
1920)  190  App.  Div.  443,  179  N.  Y.  the  court  to  show  that  the  German 
S.  829,  reversing  107  Misc.  508,  176  money  in  question  could  not  have 
N.  Y.  S.  762.  been  obtained  in  this  country  at  the 

74.  Kannengiesser  v.  Israelowitz,  time  stipulated  for  its  delivery.  The 
(Sup.  App.  T.  1919)  107  Misc.  349,  reasoning  of  the  learned  trial  court 
176  N.  Y.  S.  535.  In  this  case  Dele-  in  view  of  this  situation  that  the 
hanty,  J.,  says :  "  It  is  ■  the  trading  vendor  was  free  to  obtain  the  money 
or  transmission  of  property  or  money  from  Germany,  and  the  presumption 
which  is  prohibited  by  international  is  that  directly  or  indirectly  it  was 
law  from  or  to  one  of  the  countries  to  be  procured  therefrom,  is  based 
at  war.'     Briggs   v.   United   States,  upon  a  false  hypothesis,  namely,  that 
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§  984.  Foreign  Law. — ^  The  nature,  validity  and  legal  obligation 
of  contracts  entered  into  and  to  be  performed  in  our  state  must  be 
determined  by  our  law,  and  effect  will  not  be  given  to  foreign  laws 
in  derogation  of  the  contracts  or  prejudicial  to  the  rights  of  citi- 
zens, and,  consequently,  the  performance  of  contracts  entered  into 
and  to  be  performed  here  is  not  excused  because  it  is  prevented 
by  a  foreign  law.'"  And  this  is  true  though  one  party  to  the  con- 
tract is  a  citizen  of  the  country  whose  law  interfered  with  his  per- 
formance of  his  contract.'*  Thus  in  case  of  a  contract  entered  into 
in  our  state,  before  the  outbreak  of  the  World  "War,  between  one  of 
our  citizens,  the  buyer,  and  a  German  partnership,  the  seller,  for 
the  sale  and  delivery  here  of  a  quantity  of  merchandise  manufac- 
tured in  Belgium,  the  fact  that  its  performance  by  the  seller  was 
prevented  by  the  law  of  Germany  prohibiting  commercial  inter- 
course between  the  citizens  of  Germany  and  Belgium  and  the  expor- 
tation of  the  merchandise  of  the  character  sold  from  Germany,  was 
held  no  excuse,  especially  where  it  did  not  appear  that  the  mer- 
chandise could  not  have  been  procured  by  the  seller  in  other  Euro- 
pean countries  and  shipped  to  this  country."  And  the  imposition 
by  Germany  of  an  embargo  on  the  exportation  of  the  subject  matter 
of  a  sale,  a  product  of  German  manufacture,  is  no  excuse  for  its 
nonperformance  by  the  seller.'" 

the  vendor  intended  to  do  an  illegal  Tr.  T.  1915)    156  N.  Y.  S.  1054,  af- 

act.     The   presumption  of   law   is  to  firmed    on   opinion    below    174    App. 

the  contrary,  viz.,  that  a  person  in-  Div.    484,    158   N.    Y.    S.    1129.     The 

tends    to    act    legally.     Illegality    is  contract  in  this  case  was  to  be  per- 

never  presumed."  formed    before    our    country    entered 

75.  Richards   v.   Wresehner,    (Sup.  the  war. 

Tr.  T.   1915)    156  N.  Y.  S.  1054,  af-  78.  Thaddeus   Davids   Co.   v.   Hoff- 

firmed    on    opinion    below    174    App.  man-La  Roche  Chemical  Works,  (Sup. 

Div.   484,   158   N.   Y.   S.   1129.  1917)    178  App.  Div.  855,   166  N.  Y. 

76.  Richards  v.  Wresehner,  (Sup.  S.  179,  reversing  97  Misc.  33,  160  N. 
Tr.  T.  1915)  156  N.  Y.  S.  1054,  af-  Y.  S.  973.  See  also  B.  P.  Ducas  Co. 
firmed  on  opinion  below  174  App.  v.  Bayer  Co.,  (Sup.  Tr.  T.  1916)  163 
Div.  484,  158  N.  Y.  S.  1129.  N.  Y.  S.  32. 

77.  Richards  v.   Wresehner,    (Sup. 


CHAPTER  XX 

Joint  and  Several  Rights  and  Liabilities 

§  985.  In  General 

986.  General  Liability  of  Joint  and  Several  Promisors 

987.  When  Promise  Considered  Joint  or  Several  as  to  Promisees 

988.  When  Promise  Considered  Several  as  to  Promisors 

989.  When  Promise  Considered  Joint  as  to  Promisors 

990.  Effect  of  Release  or  Discharge  of  One  Joint  Promisor 

991.  Taking  Judgment  against  Part  of  Co-promisors;  Common 

Law  Rule 

992.  —  Statutory  Modification 

993.  Payment  by  One  Joint  Obligor 

994.  Death  of  Co-obUgor;  Common  Law  Rule  as  to  Liability  of 

Estate 

995.  — Relief  in  Equity  against  Estate  of  Deceased  Obligor 

996.  —  Statutory  Modification  of  Common  Law  Rule 

997.  Common  Law  Rule  as  to  Joinder  of  Joint  Promisors 

998.  — •  Statutory    Provision    for    Judgment    against    Obligors 

Not  Served 

999.  Common  Law  Rule  as  to  Joinder  of  Several  Promisors 
1000. —  Statutory  Modification  of  Common  Law  Rule 

1001.  Statutory  Provision  for  Judgment  against  Part  of  Defend- 

ants 

1002.  Default  or  Confession  by  One  Co-promisor 

1003.  Joinder  of  Co-promisees  in  Enforcement 

1004.  Release  by  One  Co-promisee 

1005.  Payment  or  Tender  of  Performance  to  One  Co-promisee 

1006.  Multipartite  Agreement 

§  985.  In  General. —  Where  there  are  two  or  more  parties  on  the 
one  part  the  promise  as  regards  the  promisors  may  be  joint  or 
several,  or  joint  and  several ;  *  and  the  promisors  may  bind  them- 
selves severally  though  their  interest  be  joint.^  As  regards  the 
promisees,  the  promise  may  be  joint  or  several,  but  it  cannot,  it 
seems,  be  both  joint  and  several,^  and  the  rule  seems  to  be  that  if 
the  language  of  the  covenant  is  capable  of  being  construed  as  joint 
and  several  as  regards  the  promisees  it  will  be  taken  as  joint  or 
several  according  to  the  interest  of  the  parties  to  it.*    The  rights 

1.  Westcott  V.  King,  (Sup.  Sp.  T.  3.  Westcott  v.  King,  (Sup.  Sp.  T. 
1852)    14  Barb.  32.                                         1852)    14  Barb.  32. 

2.  Westcott  V.  King,  (Sup.  Sp.  T.  4.  See  infra,  section  987. 
1852)   14  Barb.  32. 
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and  liabilities  of  the  parties  are  materially  different  according  to 
whether  the  contract  as  regards  them  is  to  be  regarded  as  joint 
or  joint  and  several.  This  includes  at  common  law  not  only  what 
may  be  termed  procedure  rights  and  liabilities,  that  is,  those  con- 
nected with  the  enforcement  of  the  contract,  but  also  substantial 
rights.  It  is  therefore  thought  proper  to  treat  in  connection 
with  the  construction  of  the  contract,  as  to  whether  it  is  joint  or 
several,  the  rights  and  liabilities  of  the  parties  arising  out  of  the 
fact  of  its  being  the  one  or  the  other. 

§  986.  General  Liability  of  Joint  and  Several  Promisors. —  The 
liability  of  several  promisors  may  be  either  a  liability  on  the  part 
of  each  promisor  for  the  entire  indebtedness  which  may  be  enforced 
against  each  promisor  separately,  and,  in  case  of  the  death  of  one, 
against  his  personal  representatives  without  any  necessity  for  any 
resort  to  or  attempt  to  enforce  the  liability  of  the  surviving  co- 
promisors,^  or  it  may  be  an  individual  liability  for  a-  pro  rata  part 
only  of  the  entire  indebtedness.^  The  provision  of  the  Code  (see 
Code  Civ.  Proc,  §  454),  permitting  two  or  more  persons  severally 
liable  upon  the  same  instrument  to  be  made  parties  defendant  at 
the  option  of  the  plaintiff,  does  not  change  the  nature  of  the  liabil- 
ity of  such  persons  from  that  of  a  several  to  a  joint  liability.' 
If  the  liability  of  the  promisors  is  joint  each  is  liable  for  the  full 
performance  of  the  contract,  and  where  this  involves  the  account- 
ing for  money  to  be  received,  the  fact  that  the  money  is  received 
by  one  does  not  prevent  the  other  from  being  liable  therefor.'  One 
joint  promisor  has  no  inherent  power  to  enlarge  the  liability  of 
his  co-debtor,  and  consequently  it  was  held  in  an  early  case  that 
the  promise  of  one  joint  debtor  to  pay  the  indebtedness  to  an  equi- 
table assignee  would  not  enable  the  latter  to  maintain  an  action 
against  both  in  his  own  name.'  A  joint  contract  by  two  or  more 
persons  to  purchase  property,  where  the  property  is  divisible  into 
portions  absolutely  alike  in  quality  and  value,  cannot  be  treated  by 
the  seller  as  the  individual  promise  of  each  buyer  to  purchase  and 


.5.  Speyers    v.    Fisk,    (Sup.    G.    T.  sky,    (Sup.  App.  T.  1911)    129  N.  Y. 

1875)  3  Hun  706,  6  Thomp.  &  C.  197.  S.  74. 

See  infra,  section  994  et  seq.  7.  Brownell  v.   Winnie,    (1864)    29 

6.  Quincey  v.  White,   (1875)   63  N.  N.  Y.  400,  29  How.  Pr.  193. 

Y.  370,  reversing  on  other  grounds  5  8.  Rider    L.    Raft    Co.    v.    Roach, 

Daly  327;   Whaples  v.   Fahys,    (Sup.  (1884)  97  N.  Y.  378. 

1905)   109  App.  Div. -594,  96  N.  Y.  S.  9.  MoCoon  v.  :Biggs,    (Sup.   1841  > 

323,   on    prior   appeal  87   App.   Div.  2  Hill  121. 
618,  84  N.  Y.  S.  793  J  Silver  v.  Tecot- 
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take  his  aliquot  part.^°  And  where  two  persons  agreed  jointly 
to  purchase  a  certain  amount  of  stock  from  the  plaintiff  at  the 
latter 's  option  and  after  a  specified  notice,  notice  or  demand  within 
the  time  specified  given  the  buyers  separately  to  purchase  one- 
half  of  the  stock  has  been  held  insufiicient,  as  the  notice,  though 
it  may  have  been  given  to  one  only,  should  have  directed  that  the 
parties  purchase  jointly  the  full  amount  of  the  stock."  So  where 
two  persons  open  a  joint  account  with  a  stock  broker,  the  broker  is 
not  required,  at  their  direction,  to  cancel  their  liability  and  accept 
as  a  substitute  therefor  the  separate  liability  of  each  party  for 
one-half  of  the  joint  liability .^^ 

§  987.  When  Promise  Considered  Joint  or  Several  as  to  Prom- 
isees.—  Where  a  promise  is  made  to  a  number  of  persons  collec- 
tively it  will  ordinarily  be  regarded  as  a  promise  to  them  jointly," 
and  the  fact  that  the  contract  designates  one  of  the  co-promisees 
as  the  medium  to  whom  payment  is  to  be  made  for  their  joint  bene- 
fit will  not  render  the  promise  several  so  as  to  enable  the  promisee 
so  named  to  sue  alone."  On  the  other  hand,  where  the  language 
of  the  promise  is  capable  of  being  construed  as  joint  or  several  as 
regards  the  promisees,  it  will  be  taken  to  be  joint  or  several  accord- 
ing as  the  interest  of  the  promisees  is  joint  or  several,  and  should 
be  construed  as  several  when  their  interest  is  several."  The  fact 
that  the  promisees  are  named  in  the  contract  as  parties  of  the  one 
part  does  not  necessarily  make  a  promise  to  them  joint  rather  than 
several ;  ^*  thus  where  tenants  in  common,  named  collectively  as 

10.  Van    Dam   v.    Tapscott,    (Sup.  14.  Weinfeld     v.     Bergner,      (Sup. 
1899)    40  App.  Div.  36,  57  N.  Y.  S.  App,  T.  1909)   114  N.  Y.  S.  284. 
534;    Baird   v.   Hagen,    (Sup.    1911)  15.  Emmeluth  v.  Home  Ben.  Ass'n, 
143    App.    Div.    679,    128    N.    Y.    S.  (1890)    122  N.  Y.  130,  33  State  Rep. 
217.                       •  279,   25   N.   E.   234;   Heatter  v.  Day 

11.  Baird  v.  Hagen,  (Sup.  1911)  Pub.  Co.,  (Sup.  1917)  181  App.  Div. 
143  App.  Div.  679,  128  N.  Y.  S.  217.  888,  167  N.  Y.  S.  1104;  Westcott  v. 

12.  Levy  v.  Popper,  (Sup.  1906)  King,  (Sup.  Sp.  T.  1852)  14  Barb.  32; 
104  App.  Div.  457,  93  N.  Y.  S.  842.  Villard  v.  Moyer,   (Sup.  Sp.  T.  1907) 

13.  Fisher  Textile  Co.  v.  Perkins,  54  Misc.  369,  104  N.  Y.  S.  537,  af- 
(Sup.    1904)    100   App.   Div.    19,    90  firmed  123  App.  Div.  620,  107  N.  Y. 

N.  Y.  S.  993;   Fuehrman  v.  McCord,  S.   1054;   Warner  v.  Ross,    (Sup.Tr. 

(Sup..  1905)   107  App.  Div.  12,  95  N.  T.  1880)  9  Abb.  N.  Cas.  385. 
Y.  S.  49,  affirmed  186  N.  Y.  566  mem.,  16.  Vandermulen   v.   VandermuleUj 

79  N.  E.  1105;  Schwartzman  v.  Pines  (1888)   108  N.  Y.  195,  13  State  Rep. 

Rubber   Co.,    (Sup.    1919)    189   App.  532,    15   N.   E.   383,   28   Wkly.   Dig. 

Div.  749,  179  N.  Y.  S.  284;  Weinfeld  253. 
v.  Bergner,   (Sup.  App.  T.  1909)   114 
N.  Y.  S.  284. 
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parties  of  the  one  part,  conveyed  their  several  interests  in  the  land, 
a  promise  by  the  grantee  to  pay  over  to  the  grantors  "  each  .  .  . 
one  fourth  part  ' '  of  whatever  the  grantor  may  resell  the  land  for 
over  a  certain  amount,  was  held  a  several  promise  to  each  grantor 
and  not  a  promise  to  them  jointly."  A  promise  to  leave  property 
to  a  number  of  persons,  by  will,  to  be  divided  between  them  share 
and  share  alike,  is  held  a  promise  to  them  severally  and  not 
jointly.^'  The  fact  that  an  account  with  stock  brokers  is  carried  on 
their  books  in  the  name  of  a  number  of  persons  is  not  itself  con- 
elusive  that  it  was  joint  as  respect  the  persons  so  named,  so  as  to 
require  them  all  to  join  in  an  action  against  the  brokers,"  but 
where  such  an  account  is  carried  in  the  name  of  a  number  of  per- 
sons, evidence  that  one  of  them  had  an  individual  account  with 
the  brokers  is  admissible  in  favor  of  the  broker,  to  prove  his  claim 
that  the  liability  of  the  parties  was  joint  and  not  several,  each 
party  to  be  liable  for  only  a  pro  rata  amount  of  snch  sum  as  might 
be  due  the  broker  on  the  account.^"  When  the  promise  is  to  two 
jointly,  a  single  act  of  performance  satisfies  it,^^  but  where  it  runs 
to  two  severally,  there  are  two  promises  in  fact  and  each  must  be 
performed.^^ 

§  988.  When  Promise  Considered  Several  as  to  Promisors. — 
The  view  has  been  taken  that  if  the  pronoun  "  I  "is  used  in  desig- 
nating the  promisor  it  will  constitute  the  several  promises  of  the 
signers  irrespective  of  the  number  of  persons  signing ;  ^^  as  where 
a  note  reading  "  I  promise  to  pay  "  is  signed  by  a  number  of 
persons,^*  and  the  addition  of  any  number  of  signatures  to  the 
instrument  cannot,  it  is  said,  operate  to  change  its  nature  in  this 
respect,  and  consequently  the  addition  of  a  signature  to  such  a 
promise  is  not  a  material  alteration  of  the  instrument  and  cannot 
operate  to  release  a  promisor,  though  the  added  signature  was 

17.  Vandernmlen  v.  Vandermulen,  A.  Wood  Mowing,  etc.,  Mach.  Co., 
(1888)  108  N.  Y.  195,  13  State  Rep.  (1897)  152  N.  Y.  540,  547,  46  N.  E. 
532,  15  N.  E.  383,  28  Wkly.  Dig.  253.  952. 

18.  Myers  v.  Cronk,  (Sup.  G.  T.  22.  Berry  Harvester  Co.  v.  Walter 
1887)  45  Hun  401,  10  State  Rep.  127.  A.    Wood    Mowing,    etc.,    Mach.    Co., 

19.  Blaine  v.  Thomas,  (Sup.  1905)  (1897)  152  N.  Y.  540,  547,  46  N.  B. 
103  App.  Div.  600,  92  N.  Y.  S.  1036,  952. 

16   N    Y    Annot.    Cas.    173.  23.  Brownell  v.  Winnie,   (1864)   20 

20.  Quineey  v.  White,  (1876)  63  N.  N.  Y.  400,  29  How.  Pr.  193.  See  also 
Y.  370,  aiHrming  as  to  this  but  re-  St.  Paul's  Church  v.  Ford,  (Sup.  G. 
versing  on  other  grounds  5  Daly  327,  T.  1860)  34  Barib.  16. 

sub  nom  Quineey  v.  Young.  24.  Brownell  v.  Winnie,   (1864)  29 

21    Berry  Harvester  Co.  v.  Walter      N.  Y.  400,  29  How.  Pr.  193. 
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without  his  kirowledge  or  consent.^'  In  other  cases,  however,  the 
view  is  taken  that  an  obligation  in  which  the  phrase  "  I  promise 
to  pay  ' '  is  used*  is  the  joint  and  several  obligation  of  the  parties 
signing,  and  this  would  seem  to  be  the  better  view.^'  And  the 
Negotiable  Instruments  Law,  §  36,  subd.  7  (37  McKinncy's  Cons. 
Laws,  p.  34),  expressly  provides  that  where  an  instrument  con- 
taining the  words  "  I  promise  to  pay  "  is  signed  by  two  or  more 
persons  they  are  deemed  to  be  jointly  and  severally  liable.  It  was 
decided  at  an  early  date  that  covenants  may  be  taken  distributively 
or  severally  on  the  part  of  the  promisors,  though  there  be  no  express 
words  of  severalty,  if  such  appears  to  be  the  intent  of  the  parties ;  ^' 
and  where  the  signers  of  a  subscription  paper  agree  to  pay  the  sums 
set  opposite  their  respective  names,  their  promises  are  several, 
though  the  promise  is  in  a  technical  sense  collective,  as  where  the 
promise  is  "we  the  undersigned  promise  to  pay,"  etc.,  or  the 
like.^*  If  the  promise  on  the  part  of  the  promisors  is  both  the  col- 
lective promise  of  all  and  also  the  individual  promise  of  each  it  is 
joint  and  sever al.^° 

If  persons  are  bound  by  separate  and  distinct  contracts,  though 
the  act  to  be  performed  is  the  same,  their  liability  is  several  and  not 
joint.^"  Thus  the-  obligation  of  a  principal  and'that  of  a  surety, 
who  binds  himself  by  a  separate  writing  for  performance  by  the 
principal,  are  several  even  though  the  guaranty  is  indorsed  on 
the  principal  contract.^' 

§  989.  When  Promise  Considered  Joint  as  to  Promisors. —  If  a 
number  of  persons  agree  collectively  to  perform  a  particular  act 
they  are,  as  a  general  rule,  bound  jointly  and  not  severally  in  the 

25.  Brownell  v.  Winnie,  (1864)  29  ment  of  a  mlniateT)  ;  Ludlow  v. 
N.  Y.  400,  29  How.  Pr.  193.  MoCrea,    (Sup.   1828)    1  Wend.  228. 

26.  State  Bank  v.  Brown,  (Sup.  28.  Bort  v.  Snell,  (Sup.  G.  T. 
1904)   96  App.  Div.  441,  89  N.  Y.  S.  1886)   39  Hun.  388. 

381,    affirmed    184   N.   Y.    517    mem.,  29.  Episcopal    Church    v.    Varian, 

76  N.  E.   1109;   National  Surety  Co.  (Sxtp.  G.  T.  1858)   28  Barb.  644. 

V.  Seaidi,  (Sup.  1916)   171  App.  Div.  30.  De    Ridder    v.     Schermerhorn, 

414,   157  N.  Y.  S.  422;  Van  Alstyne  (Sup.    Sp.    T.    1851)    10    Barb.    638; 

V.  Van  Slyck,    (Sup.  G.  T.  1851)'   10  Tibbits  v.  Percy,    (Sup.  G.  T.   1857) 

Barb.  383;  Partridge  v.  Colby,   (Sup.  24    Barb.    39;    Spencer   v.   Wheelock, 

G.    T.    1855)    19    Barb.    248;    Ely   v.  (Sup.  G.  T.  1853)   11  N.  Y.  Leg.  Obs. 

Clute,     (Sup.    G.    T.    1879)     19    Hun  329. 

35;    Coonley   v.   Wood,    (Sup.    6.    T.  31.  De    Ridder    v.     Schermerhorn, 

1885)    36  Hun  559.  (Sup.    Sp.    T.    1851)    10    Barb.    638; 

27.  Ernst  v.  Bartle,  (Sup.  1800)  1  Tibbits  v.  Percy,  (Sup.  G.  T.  1857) 
Johns.  Cas.  319  (contract  by  two  24  Barb.  39.  But  see  Luqueer  v. 
church  congregations  for  the  employ-  Prosser,    (Sup.    1841)-   I    Hill   256. 
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absence  of  express  words  creating  a  several  liability.^^  "  Where 
an  obligation  is  undertaken  by  two  or  more,"  says  Monell,  J.,  "  it 
is  the  presumption  of  law  that  it  is  a  joint  obligation ;  and  if  a 
different  responsibility  is  intended,  there  must  be  words  to  indicate 
such  intention. "  33  Thus  where  in  the  body  of  a  contract  signed 
by  several  parties  the  pronoun  "  we  "  is  used  in  designating  the 
parties  to  the  promise,  the  obligation  is  usually  considered  a  joint 
one, 3*  and  also  where  a  number  of  persons  promise  "  for  our- 
selves. ' '  35    This  has  been  held  true  as  to  a  statutory  undertaking.** 


32.  Rider  L.  Raft  Co.  v.  Roach, 
(1884)  97  N.  Y.  378;  In  re  Rdbinson 
(No.  1),  (Sup.  1899)  40  App.  Div. 
23,  57  N.  Y.  S.  502;  Potts  v.  Bald- 
win, (Sup.  1901)  67  App.  Div.  434, 
440,  74  N.  Y.  S.  655,  affirmed  173 
N.  Y.  335,  33  Civ.  Pro.  303,  66  N. 
E.  4;  Delaware  County  Niat.  Bank  v. 
King,  (Sup.  19015)  109  App.  Div.  553, 
554,  95  N.  Y.  S.  956;  Baird  v.  Hagen, 
(Sup.  1911)  143  App.  Div.  679,  128 
N.  Y.  S.  217;  Trusts,  etc.,  Co.  v.  Saw- 
yer, (Sup.  1911)  146  App.  Div.  63,  130 
N.  Y.  S.  582;  Muzzy  v.  Whitney,  (Sup. 
1813)  10  Johns.  226;  Barnes  v.  Selig- 
man,  (Sup.  G.  T.  1890)  55  Hun  339, 
29  State  Rep.  68,  8  N.  Y.  S.  834, 
affirmed  as  to  this  but  reversed  on 
other  grounds  130  N.  Y.  372,  42 
State  Rep.  536,  29  N.  E.  760;  Chard 
V.  Hamilton,  (Sup.  G.  T.  1890)  56 
Hun  259,  30  State  Rep.  594,  9  N.  Y. 
S.  575,  affirmed  125  N.  Y.  777  mem., 
27  N.  E.  409;  Rosenzweig  v.  McCaff- 
rey, (Sup.  App.  T.  1899)  28  Misc. 
495,  59  N.  Y.  S.  863,  affirming  27 
Misc.  808,  57  N.  Y.  S.  219;  Finch 
V.  Wells,  (Sup.  Sp.  T.  1910)  66  Misc. 
384,  123  N.  Y.  S.  667;  Langford  v. 
Broadhead,  (Sup.  G.  T.  1892)  44 
State  Rep.  19,  17  N.  Y.  S.  290;  Brew- 
ster V.  Wooster,  (Super.  Ct.  1890) 
58  Super.  Ct.  10,  30  State  Rep.  251, 
9  N.  Y.  S.  312,  reversed  on  other 
grounds  131  N.  Y.  473,  43  State  Rep. 
657,  30  N.  E.  489 ;  Beach  v.  Raymond, 
(Com.  PI.  1854)  2  E.  D.  Smith  496; 
Hartung  v.  Siccardi,  (Com.  PI.  1854) 
3  E.  D.  Smith  560;  Perry  v.  Chester, 
(Super.  Ct.  Sp.  T.  1872)  12  Abb.  Pr. 
N.  S.  131,  affirmed  36  Super  Ct.  228, 


reversed  on  other  grounds  53  N.  Y. 
240;  Mandeville  V.  Reed,  (App.  1850) 
13  Abb.  Pr.  173;  Burroughs  v.  Fos- 
teran,  (City  Ct.  G.  T.  1877)  2  Abb. 
N.  Cas.  333,  reversed  on  other 
grounds  75  N.  Y.  567  (sub  nom  Bur- 
roughs V.  Tostevan ) .  See  also  Good- 
win V.  McKeever,  (City  Ct.  G.  T. 
1896)  18  Misc.  603,  76  State  Rep. 
475,  42  N.  Y.  S.  475.  But  see  Mo- 
range  V.  Mudge,  (Sup.  Sp.  T.  1857) 
6  Abb.  Pr.  243. 

33.  Perry  v.  Chester,  (Super  Ct. 
Sp.  T.  1872)  12  Abb.  Pr.  N.  S.  131, 
134. 

34.  Wood  V.  Fisk,  (1876)  63  N.  Y. 
245;  Potts  V.  Dounce,  (1903)  .173  N. 
Y.  335,  33i  Civ.  Pro.  303,  66  N.  E.  4; 
Booth  Bros.,  etc..  Granite  Co.  v.  Baird, 
(Sup.  1903)  83  App.  Div.  495,  82 
N.  Y.  S.  432 ;  Bentz  v.  Thurber,  ( Sup. 
G.  T.  1873)  1  Thomp.  &  C.  645; 
Perry  v.  Chester,  (Super.  Ct.  Sp.  T. 
1872)  12  Abb.  Pr.  N.  S.  131,  affirmed 
36  Super  Ct.  228,  reversed  on  other 
grounds  53  N.  Y.  240.  See  also 
MoGuire  v.  Johnson,  (Sup.  G.  T. 
1870)    2  Lans.  305. 

35.  Kortwellyeszsy  v.  Manhattan 
Cooperage  Co.,  (Sup.  1914)  162  App. 
Div.  285,  147  N.  Y.  S.  586. 

36.  Wood  V.  Fisk,  (1875)  63  N.  Y. 
245,  reversing  4  Hun  525,  and  over- 
ruling Morange  v.  Mudge,  (Sup.  Sp. 
T.  1857)  6  Abb.  Pr.  243;  Perry  v. 
Chester,  (Super.  Ct.  Sp.  T.  1872)  12 
Abb.  Pr.  N.  S.  131,  affirmed  26  Super. 
Ct.  228,  affirmed  as  to  this  but  re- 
versed on  other  grounds  53  N.  Y. 
240. 

"  It   is  not   to  be  assumed,"   says 
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Where  the  promise  is  joint  in  form  it  is  not  rendered  several 
because  of  a  provision  intended  to  limit  the  amount  of  the  liabil- 
ity of  each  promisor.^'  Thus  where  the  guaranty  of  a  note  by  a 
number  of  persons  was  collective  in  form  it  was  held  the  joint 
promise  of  the  guarantors,  though  it  contained  a  provision  limiting 
the  liability  of  "  each  "  to  a  certain  amount.^'  It  is  also  immaterial 
that  as  between  the  promisors  themselves  one  is  principal  and  the 
other  surety,*^  or  that  the  parties  to  the  promise  are  persons  or 
corporations  engaged  in  separate  businesses,*"  as  where  several  cor- 
porations engaged  in  the  business  of  selling  paving  blocks  sub- 
mitted an  offer  reciting  that  "  we  "  will  sell,  etc."  Where  a  num- 
ber of  persons  on  the  one  side  agree  that  one  of  them  shall  perform 
a  certain  act,  this  will,  as  a  general  rule,  impose  a  joint  liability 
upon  them  all  for  the  performance  of  such  act  and  not  merely 
a  several  liability  on  the  party  who  is  to  do  the  act."  Where  an 
offer  to  sell  is  directed  to  a  number  of  persons  collectively  and  an 
acceptance  is  signed  by  all  of  them,  this  has  been  held  a  joint  pur- 
chase by  them,  and  not  a  several  purchase  by  each  to  the  extent 
of  the  subject  matter  of  the  sale  received  by  each,*'  and  this  has 
been  held  true  though  the  buyers  were  engaged  in  separate  busi- 

Miller,  J.,  in  Wood  v.  Fisk,  63  N.  Y.  v.  King,    (Sup.   105)    109  App.  Div. 

249,  supra,  "  that  the  legislature  in-  553,   95   N".   Y.   S.   956,   reversing  47 

tended'  to   define    the    effect   of    any  Misc.  447,  95  N.  Y.  S.  954.     See  also 

particular  words,  or  to  say  that  in  Muzzy  v.   Whitney,    (Sup.    1913)    10 

an   undertaking,   joint   in  form,   the  Johns.  226. 

sureties    should    be    severally    liaMe.  38.  Delaware  County  Nat.  Bank  v. 

No    such    intention    is    manifest    or  King,  (Sup.  1905)  109  App.  Div.  §53, 

legitimately  to  be  inferred,  and  the  95  N.  Y.  S.  956,  reversing  47  Misc. 

question  as  to  what  the  statute  in-  447,  95  N.  Y.  S.  954. 

tended  does  not  arise,  for  whatever  39.  Langford  v.   Broadhea.d,    (Sup. 

the  intention  may  have  been  cannot  G.  T.  1892)   44  State  Rep.  19,  17  N. 

affect  the  language   employed   so   as  Y.  S.  290. 

to  give  a  construction  to  the  instru-  40.  Booth   Bros.,  etc.,   Granite  Co. 

ment    in   contravention   of    its   plain  v.   Baird,    (Sup.   1903)    83  App.  Div. 

meaning.     The  language  must  be  con-  495,  82  N.  Y.  S.  432. 

sidered  the  same  as  if   it  had  been  41.  Booth  Bros.,  etc.,   Granite  Co. 

used   in   any  other   instrument,   and  v.  Baird,    (Sup.   1903)    83  App.  Div. 

vi^'hile  proper  terms,  if  inserted,  might  495,  82  N.  Y.  S.  432. 

render  sureties  in  such  an  undertak-  42.  Walter     v.     Rafalsky,      (Sup. 

ing  severally  liable,  there  is  no  suffi-  1906)   113  App.  Div.  223,  98  N.  Y.  S. 

cient  reason  for  claiming,  when  they  915,  aflBrmed  on  opinion  below  186  N. 

are  omitted,  that  the  instrument  by  Y.  543,  79  N.  E.  1118. 

a  forced  and  constrained  construction  43.   Booth  Bros.,  etc.,  Granite  Co. 

can   be    regarded    as    different    from  v.   Baird,    (Sup.   1903)    83  A,pp.  Div. 

what  it  fairly  imports."  495,  82  N.  Y.  S.  432. 
37.    Delaware    County   Nat.    Bank 
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nesses  and  as  between  themselves  were  bound  each  to  pay  for  the 
amount  individually  received."  The  fact  that  a  contract,  otherwise 
joint  in  form,  provides  as  between  the  promisors  the  proportion 
in  which  they  are  to  discharge  the  liability  will  not  prevent  it  from 
being  joint. ^^  Treating  a  judgment  as  a  quasi  contract,  where  a 
moneyed  judgment  is  rendered  against  two  or  more  parties  they 
are  in  respect  to  such  judgment  joint  debtors." 

§  990.  Effect  of  Release  or  Discharge  of  One  Joint  Promisor. — 
At  common  law  the  release  or  discharge  of  one  joint  promisor  is 
equally  operative  to  release  his  co-obligors  and  the  creditor  can- 
not hold  the  latter  liable,  though  in  fact  the  debt  or  promise  was 
not  paid  or  performed  in  full,"  and  this  is  true  at  common  law 
where  the  debtors  are  bound  jointly  and  severally.^*  "  The  strict 
common  law  rule,"  says  Brown,  J.,  "  is  that  if  two  persons  be 
bound  jointly  and  severally  in  an  obligation,  and  the  obligee  volun- 
tarily and  unconditionally  releases  one  of  them,  both  are  discharged 
and  either  may  plead  the  release  in  bar. ' ' "  Thus  where  two  per- 
sons entered  into  a  joint  contract  for  the  purchase  of  a  certain 
amount  of  stock  and  prior  to  the  time  for  delivery  the  seller  dis- 
charged one  of  the  buyers  from  further  liability  in  consideration 
of  his  accepting  delivery  and  paying  for  one-half  of  the  stock  prior 
to  the  time  fixed  for  delivery,  it  was  held  that  the  other  buyer  was 
also  discharged  thereby.^"  To  operate  as  a  release  of  the  other  joint 
debtors  the  release  of  one  must  be  a  technical  release  under  seal 
and  itself  operative  to  discharge  the  latter.^^    Therefore  a  receipt 

44.  Booth  Bros.,  etc.,  Granite  Co.  ler,  (Sup.  Tr.  T.  1913)  143  N.  Y.  S. 
V.   Baird,    (Sup.   1903)    83  App.  Div.       15. 

495,  82  N.  y.  S.  432.  48.  Rowley     v.     Stoddard,      (Sup. 

45.  Muzzy  v.  Whitney,  (Sup.  1813)  1810)  7  Johns.  207.  But  see  Coonley 
10  Johns.  226.  v.  Wood,   (Sup.  G.  T.  1885)    36  Hun 

46.  Barnes   v.    Smith,    (Super.   Ct.  559. 

G.   T.    1863)    24    Super.    Ct.   699,   16  49.  Whittemore    v.    Judd    Linseed, 

Abb.  Pr.  420.  etc.,  Oil  Co.,    (1891)    124  N.  Y.  565, 

47.  Whittemore  v.  Judd  Linseed,  573,  36  State  Rep.  881,  27  N.  E.  244, 
etc..  Oil  Co.,    (1891)    124  N.  Y.  565,  246. 

573,  36  State  Rep.  881,  27  N.  E.  244,  50.  Van   Dam   v.   Tapscott,    (Sup. 

246;    Van    Dam   v.    Tapscott,     (Sup.  1899)    40  App.  Div.  36,  57  N.  Y.  S. 

1899)   40  App.  Div.   36,  57  N.  Y.  S.  534. 

534;     Rowley     v.     Stoddard,     (Sup.  51.  Morgan  v.  Smith,  (1877)  70  N. 

1810)    7   Johns.   207;    Fitch   v.    For-  Y.  537,  affirming  7  Hun  244;  Rowley 

man,     (Sup.    1817)     14    Johns.    172;  v.    Stoddard,    (Sup.    1810)    7    Johns. 

German     American     Coffee     Co.     v.  207;    Hillas   v.   Fuller,    (Sup.  Tr.  T. 

O'Neil,   (Sup.  Sp.  T.  1918)    102  Misc.  1913)    143  N.  Y.  S.   15. 
165,  169  N.  Y.  S.  421;  Hillas  v.  Ful- 
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in  full  given  one  joint  debtor  on  his  payment  of  a  part  of  the 
indebtedness  will  not  operate  to  discharge  his  co-debtor/^  nor  will 
a  receipt  given  one  debtor  acknowledging  the  receipt  of  a  certain 
sum  as  his  proportion  of  the  joint  debt.^^  Where  debtors  are  bound 
jointly  and  severally  and  the  creditor  covenants  with  one  only  not 
to  sue  him,  it  does  not  amount  to  a  release,  but  is  a  covenant  only, 
and  does  not  affect  the  creditor's  right  to  sue  the  others,^*  and 
where  the  intention  is  clear  that  the  release  is  not  to  discharge 
the  other  joint  debtors,  as  where  it  contains  an  express  provision 
to  this  effect,  equity  has,  from  an  early  date,  treated  it  as  in  the 
nature  of  a  covenant  not  to  sue  and  has  so  restricted  its  operation, 
thus  preserving  the  right  to  enforce  the  claim  against  the  other 
debtors."^  In  this  connection  Brown,  J.,  says :  ' '  The  rule  deducible 
from  all  the  authorities  is  that  equity  always  gives  to  a  release 
operation  according  to  the  intention  of  the  parties  and  the  justice 
of  the  case,  and  although  many  early  cases  may  be  cited  to  the 
effect  that  the  rule  applied  by  courts  of  law  was  otherwise,  and  that 
a  saving  clause  repugnant  to  the  nature  of  the  grant  was  void 
and  that  the  grant  remained  absolute  and  unqualified,  such  is  not 
the  modern  rule  of  construction.  The  equitable  rule  now  prevails, 
and  a  release  is  to  be  construed  according  to  the  intent  of  the  par- 
ties and  the  object  and  purpose  of  the  instrument,  and  that  intent 
will  control  and  limit  its  operation.  Testing  the  releases  in  this 
case  by  the  clear  and  manifest  intention  of  the  parties  and  the 

occasion  of  giving  it  its  operation  will  be  confined  to  T and 

it  in  no  way  tended  to  release'  or  discharge  H.  .  •.  .  By  the  terms 
of  the  contract  H.   .   .   .   was  to  remain  liable,  and  under  all  the 

52.  Rowley  v.  Stoddard,  (Sup.  Brown  v.  Williams,  (Sup.  1830)  4 
1810)    7   Johns.   207;   Hilla/j  v.   Ful-        Wend.  360,  366. 

ler,    (Sup.  Tr.  T.  1913)    U3  N.  Y.  S.  55.  Hood  v.  Hayward,    (1891)    124 

15.    See  also  Harrison  V.  Close,  (Sup.  M.  Y.  1,  35  State  Rep.  229,  26  N.  E. 

1807)  2  Johns.  448,  449.  331,    26   Abb.    N.    Cas.   271,    20   Civ. 

Nor  for  want  of   a   sufficient  eon-  Pro.  47 ;  Ciennan  American  Coffee  Co. 

sideration    will    the    part    payment  v.    O'Neil,    (Sup.    Sp.   T.    1918)    102 

operate  to  discharge  the  payor.     See  Misc.  165,  169  N.  Y.  S.  421;  Whitte- 

supra,  section  331.  more  v.  Judd  Linseed,  etc.,  Oil  Co., 

53.  AWbott  V.  Royce,  (Sup  G.  T.  (1891)  124  N.  Y.  565,  36  State  Rep. 
1889)  3  N.  Y.  S.  503,  20  State  Rep.  881,  27  N.  E.  244,  240;  Tarby  v.  Tay- 
694,  51  Hun  637  mem.  lor,    (Chan.   Ct.    1822)    6   Johns  Ch. 

54.  Harrison  V.  Close,  (Sup.  1807)  242.  See  also  Walsh  v.  New  York, 
2  Johns.  448;  Rowley  v.  Stoddard,  etc.,  R.  Co.,  (1912)  204  N.  Y.  58,  63, 
(Sup.  1810)   7  Johns.  207.     See  also  97  N.  E.  408. 
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authorities  the  release  of  T.    .    .    .    operated  to  discharge  him 
alone. "  °* 

At  quite  an  early  date  the  joint  debtors'  act  expressly  provided 
for  a  composition  with  one  of  several  joint  debtors  and  the  release 
of  such  joint  debtor  without  releasing  the  other  joint  debtors," 
and  it  is  now  provided  that  such  release  shall  not  impair  the  cred- 
itor's  right  of  action  against  any  other  joint  debtor  or  his  right  to 
take  any  proceeding  against  the  latter,  unless  an  intent  to  release 
or  exonerate  him  ' '  appears  affirmatively. ' '  '^  And  under  this  pro- 
vision it  is  apparent  that  if  under  a  composition  the  release  of 
one  joint  debtor  is  not  intended  to  affect  the  liability  of  a  co-debtor 
it  will  not,  as  at  common  law,  operate  to  release  the  latter.^' 

§  991.  Taking  Judgment  against  Part  of  Co-promisors  —  Com- 
mon Law  Rule. —  Where  the  liability  is  several  the  taking  of  judg- 
ment against  one  debtor  does  not,  even  at  common  law,  affect  the 
continued  liability  of  the  other  co-debtors  f  but  where  the  liability 
is  several  and  for  the  same  thing,  and  judgment  is  taken  against 
one  and  is  satisfied  by  an  accord  and  satisfaction  as  by  the  turning 
over  of  property,  this  fully  discharges  and  satisfies  the  judgment 
and  claim  on  which  the  judgment  was  entered  and  releases  the 
co-debtors.^'  At  common  law  in  case  of  joint  promisors  the  taking 
of  judgment  against  one  or  more  released  the  other  joint  debtors 
from  liability  to  the  creditor.'^      As  said  by  Euger,  C.  J.,  in  a  case 

56.  Whittemore  v.  Judd  Linseed,  Super.  Ct.  220;  Saxton  v.  Dodge, 
etc.,  Oil  Co.,  (1891)  124  N.  Y.  565,  (Sup.  Sp.  T.  1873)  46  How.  Pr.  467. 
574,  36  State  Kep.  881,  27  N.  E.  244,  See  also  Faulkner  v.  Suydam,  ( Super. 
246.  Ot.  Sp.  T.  1867)  30  Super.  Ct.  614. 

57.  Bolen  v.  Crosby,  (1872)  49  N.  58.  'Code  Civ.  Proc,  §  1942.  This 
Y.  183;  Harbeck  v.  Pupin,  (1890)  provision  of  the  Code  is  brought  into 
123  N.  Y.  115,  33  State  Rep.  220,  25  the  Debtor  and  Creditor  Law,  §  231 
N.  E.  311  (composition  with  some  of  (12  McKinney's  Cons.  Laws,  p.  174). 
the  partners  after  dissolution  of  the  59.  Booth  Bros.,  etc.,  Granite  Co. 
partnership);  Marx  v.  Jones,  (Sup.  v.  Baird,  (Sup.  1903)  83  App.  Div. 
G.  T.  1885)   36  Hun  290,  8  Civ.  Pro.  495,  82  N.  Y.  S.  432. 

49    ( coniposition  with   partner   after  60.  Coonley  v.  Wood,    (Sup.  G.  T. 

dissolution  of  partnership)  ;  Siefke  v.  1885)   36  Hun  559;  Benson  v.  Paine, 

Minden,     (Sup.    App.    T.     1903)     40  (Com.  PI.  Sp.  T.  1859)    2  Hilt.  552, 

Misc.  631,  83  N.  Y.  S.  71 ;  Abbott  v.  17  How.  Pr.  407,  9  Abb.  Pr.  28. 

Koyce,    (Sup.  G.  T.  1899)   3  N.  Y.  S.  61.  Coonley  v.  Wood,    (Sup.  G.  T. 

503,  20  State  Rep.  694,  51  Hun  637;  1885)   36  Hun  559. 

Pearsall  V.  Van  Zandt,  (Sup.  1896),  9  62.  Oakley  v.  Aspinwall,    (1851)   4 

App.  Div.  625,  75  State  Rep.  454,  41  N.  Y.  513,  514,  542,  8  N.  Y.  Leg.  Obs. 

N.  Y.   8.  5;   Hillas  v.  Fuller,    (Sup.  123,  reversing  4  Super.  Ct.  7;   01m- 

Tr.   r.  1913)    143  N.  Y.  S.  15;   Moss  stead  v.  Webster,  (1853)  8  N.  Y.  413, 

Iv.    Jerome,     (Super.    Ct.    1963)     23  1  Seld.  Notes  135;  Candee  v.  Smith, 
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where  judgment  was  taken  against  a  part  only  of  the  joint  makers 
of  a  note :  ' '  The  note,  as  to  all  of  the  parties,  became  thereupon 
merged  in  the  judgment,  and  no  right  of  action  survived  to  the 
holder  as  against  any  of  the  joint  makers  omitted  by  him  in  the 
original  prosecution.  Whatever  might  be  our  opinion  were  this 
an  original  question,  it  has  been  too  long  settled  to  be  questioned 
in  the  courts  of  this  state.  Neither  is  it  material  to  examine  the 
grounds  upon  which  this  rule  was  founded,  for  whether  it  be  that 
upon  the  severance  of  the  parties  to  a  joint  contract  by  the  volun- 
tary act  of  the  obligee  therein  the  nature  of  the  contract  has  been 
so  changed  that  its  original  obligors  have  been  discharged,  or  that 
the  security  of  the  simple  contract  has  been  absorbed  by  and 
merged  in  the  higher  security  of  a  judgment,  is  unimportant,  for 
the  long  settled  rule  cannot  be  changed  otherwise  than  by  direct 
legislative  action."  *^  And  in  this  connection  Daly,  J.,  says:  "  It 
is  well  settled  that  the  recovery  of  a  judgment  against  one  of  sev- 
eral joint  debtors,  though  nothing  is  obtained  upon  it,  is  a  bar  to 
any  future  action  thereafter,  either  against  all  the  debtors  or 
against  any  of  them.  ...  It  cannot  be  maintained  against  any 
number  less  than  the  whole,  for,  as  the  obligation  is  joint,  an 
answer  setting  up  the  nonjoinder  of  any  of  the  parties  to  the  con- 
tract will  abate  the  action.  .  .  .  And  it  cannot  be  maintained 
against  all,  for  a  judgment  having  been  previously  recovered 
against  one,  he  cannot,  as  long  as  it  stands,  be  again  charged  in 
judgment  for  the  same  debt."     It  is  immaterial,  as  regards  the 

(1883)  93  N.  Y.  349;  Rider  L.  Rait  (Com.  PI.  Sp.  T.  1859)  2  Hilt.  552, 
Co.  V.  Roach,  (1841)  97  N.  Y.  STO;  17  How.  Pr.  407,  9  Abb.  Pr.  28.  See 
Haribeck  v.  Pupin,  (1890)  123  N.  Y.  also  Bacon  v.  Comstook,  (Sup.  Sp. 
115,  118,  33  State  Rep.  220,  25  N.  E.  T.  1855)  11  How.  Pr.  197. 
311;  Robertson  V.  Smith,  (Sup.  1821)  Ha  contract  joint  in  form  is  by 
18  Johns.  459,  481,  disapproving  the  statute  of  the  state  by  which  it 
Sheehy  v.  Mandeville,  (1810)  6  is  governed  made  both  joint  and  sev- 
Cranch  253,  3  U.  S.  (L.  ed.)  215;  eral  and  a  judgment  is  recovered 
Pierce  v.  Kearney,  (Sup.  1843)  5  thereon  in  that  state,  such  judgment 
Hill  82;  Moran  v.  Vredenburgh,  will  not  be  given  in  our  state  the 
(Sup.  1844)  Hill  &  D.  Supp.  392;  effect  of  discharging  the  co-prom- 
Peters  V.  Sanford,  (Sup.  1845)  1  isors.  Suydam  v.  Barber,  (1858) 
Denio  224;  Waggoner  v.  Walrath,  18  N.  Y.  468,  reversing  13  Super.  Ct. 
(Sup.  G.  T.  1881)  24  Hun  443,  af-  34.  See  also  Reed  v.  Girty,  (Super, 
firmed  92  N.  Y.  639  mem.;  Oneida  Ct.  G.  T.  1860)  19  Super.  Ct.  567. 
County  Bank  v.  Lewis,  (Sup.  Tr.  T.  63.  Candee  v.  Smith,  (1883)  93  N. 
1898)    23  Misc.  34,  51  N.  Y.  S.  826,  Y.  349,  351. 

affirmed  35  App.  Div.  631   mem.,  55  64.  Benson  v.  Paine,   (Com.  PI.  Sp. 

N.    Y.    S.    1144;    Benson    v.    Paine,  T.  1859)   17  How.  Pr.  407,  409.         ! 


S  9921        JOINT  AND   SEVERAL  RIGHTS  AND  LIABILITIES  1539 

common  law  rule,  whether  the  judgment  is  recovered  in  a  contested 
action  or  by  confession,  since  it  is  the  judgment  alone  which  oper- 
ates as  a  merger  of  the  joint  cause  of  action  *^  and  where  a  creditor 
held  the  individual  note  of  one  of  the  debtors  as  well  as  their  joint 
obligation  it  has  been  held  that  a  judgment  on  the  individual  note, 
though  unsatisfied,  is  a  bar  to  an  action  on  the  joint  obligation.*' 
The  view  has  been  taken,  independent  of  the  joint  debtors'  act. 
that  the  necessary  result  of  the  abolition  of  outlawry  proceedings 
against  defendants  in  civil  actions  is  that,  where  joint  debtors 
reside  in  different  states,  they  may  be  sued  separately  in  the  respec- 
tive states  having  jurisdiction  of  their  person  and  property,  and 
that  a  judgment  in  such  a  case  against  one  in  one  state  is  no  bar 
to  a  recovery  against  the  others  in  another  state.*' 

§  992.  Statutory   Modification. —  The   joint   debtors'   act 

as  is  elsewhere  shown  permits,  where  all  of  the  joint  debtors  can- 
not be  served  with  process,  the  plaintiff  to  proceed  to  judgment 
and  provides  the  maimer  in  which  the  judgment  may  be  enforced 
as  to  the  defendants  not  personally  served.*'  Also  the  common  law 
rule  as  to  the  effect  of  taking  judgment  against  one  joint  promisor 
has  been  to  some  extent  changed  by  statute  and  it  is  expressly  pro- 
vided (see  Code  Civ.  Proc,  §  1278)  that:  "  One  or  more  joint 
debtors  may  confess  a  judgment  for  a  joint  debt,  due  or  to  become 
due.  Where  all  the  joint  debtors  do  not  unite  in  the  confession, 
the  judgment  must  be  entered  and  enforced  against  thoKe  only  who 
confessed  it ;  and  it  is  not  a  bar  to  an  action  against  all  the  joint 
debtors,  upon  the  same  demand."  Under  this  provision  though 
a  judgment  by  confession  is  taken  against  one  or  more  of  the  joint 
debtors  and  the  claim  satisfied  in  part  by  them  the  creditor  may 
still  hold  the  other  joint  debtors  liable,*^  and  may  under  proper 

65.  Candee  V.  Smith,  (1883)  93  N.  able,  sued  and  recovered  judgment 
F.  349    552.  against   maker   and   endorser,   which 

66.  Benson  v.  Paine,  (Com.  PI.  Sp.  judgment  was  paid  by  the  plaintiff, 
T.  1859)  17  How.  Pr.  407,  disapprov-  it  was  held  that  the  plaintiflf  could 
ing  Drake  V.  Mitchell,  (1803)  3  East.  not  maintain  an  action  for  goods 
251  sold,  against  the  partners,  the  origl- 

In  Peters  v.  Sanford,   (Sup.  1845)  rial  cause  of  action  being  merged  In 

1  Denio  224,  where  the  plaintiff  sold  and   extinguished   by   the    judgment, 

property  to  a  firm  consisting  of  two  nor  for  money  paid,  the  maker  only 

partners,    and    took    the    individual  being  liable  to  such  action^ 

note   of   one  of   them   for   the   price,  67.  Brown  v.  Birdsall.   (Sup.  G.  T. 

payable   to  his   order,  which   he   en-  1859)   29  Barb.  549. 

dorsed  and  procured  to  be  discounted,  68.  See  infra,  section  998 

and  the  holder,  after  it  became  pay-  69.  Harbeck  v.  Pupin,    (1890)    123 

34 
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circumstances  enforce,  in  ease  of  the  death  of  one  of  such  other 
joint  debtors,  liability  on  the  part  of  his  estate.™  In  a  case  where 
the  claim  was  made  that  under  these  circumstances  the  provision 
did  not  apply  because  the  claim  was  not  on  "  the  same  demand  " 
or  against  "  all  the  joint  debtors,"  O'Brien,  J.,  says:  "  To  adopt 
a  construction  so  narrow  and  literal  as  this  would  be  to  practically 
nullify  a  remedial  statute  intended  by  the  legislature  to  abrogate 
a  harsh  and  technical  rule  of  the  common  law  that  frequently 
operated  to  defeat  a  just  claim.  The  statute  was  framed  in  general 
terms,  and  while  this  case  may  not  be  within  the  letter,  it  is  within 
the  intent  of  the  law  makers,  and  effect  must  be  given  to  this  intent, 
though  not  expressed,  within  the  letter  of  the  statute. "  '^  It  has 
also  been  held  that  this  provision  inckided  a  case  where  in  an 
action  against  joint  debtors,  judgment  is  rendered  against  one  on 
his  offer  to  allow  judgment.'^  A  judgment  confessed  by  one  joint 
promisor  does  not  bind  his  co-promisors,'^  and  it  has  been  held  that 
though  it  is  proper  in  an  action  against  joint  debtors  to  enter  judg- 
ment against  one  on  his  confession  or  offer  to  allow  judgment,  which 
may  be  enforced  against  him  individually,  such  judgment  in  no 
way  binds  his  co-promisors.'* 

§  993.  Payment  by  One  Joint  Obligor. —  Payment  by  one  joint 
debtor  is  fully  effective  to  discharge  the  debt  and  consequently  to 
discharge  the  other  joint  debtors,'"  and  the  party  making  the  pay- 
ment cannot,  as  a  general  rule,  keep  the  obligation  alive  by  taking 
an  assignment  of  it  to  himself  or  a  third  person."  So,  at  common 
law,  if  a  bond  is  given  by  one  joint  debtor  for  a  simple  contract 

N.  Y.  115,  33  state  Rep.  220,  25  N,  Civ.  Pro.  74,   11   State  Rep.  284,  re- 

E.    311,    affirming    55    Hun    335,    29  versing  9  State  Rep.  540. 

State  Rep.  258,  8  N.  Y.  S.  695,  which  73.  S-toutenburgh  v.  Vanderthurgh, 

affirmed  23  Abb.  N.  Cas.  190,  7  N.  Y.  (Sup.  Sp.  T.  1852)   7  How.  Pr.  229; 

S.     leS;     Remington    Paper    Co.    v.  Lamlbert   v.   Converse,    (Sup.    Sp.   T. 

O'Dougherty,   (Super.  G.  T.  1885)   36  1861)   22  How.  Pr.  265. 

Hun   79,   87,  affirmed   99   N.   Y.   673  74.  Tripp  v.  Saunders,  (Sup.  1879) 

mem.      See    also    National    Bank    v.  59  How.  Pr.  379. 

Spencer,    (Sup.  G.  T.  1880)    19  Hun  75.  National  Surety  Co.  v.  Seaich, 

569.  (Sup.   1916)    171  App.  Div.  414,  157 

70.  Harbeek  v.  Pupin,  (1890)  123  N.  Y.  S.  422;  Mott  v.  Petrie,  (Sup. 
N.  Y.  115,  33  State  Rep.  220,  25  N.  E.  1836)  15  Wend.  317;  Booth  v.  Farm- 
311.  ers',    etc.,    Nat.    Bank,     (Sup.    G.    T. 

71.  Harbeek  v.  Pupin,  (1890)  123  1877)  11  Hun  258,  affirmed  74  N.  Y. 
N.  Y.  115,  119,  33  State  Rep.  220,  25  228. 

N.  B.  311.  76.  Booth   v.    Farmers',    etc.,   Nat. 

72.  Kantrowitz  v.  Kulla,  (City  Ct.  Bank,  (Sup.  G.  T.  1877)  11  Hun  258, 
G.  T.  1887)   20  Abb.  N.  Cas.  321,  13       affirmed  74  N,  Y.  228. 
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debt,  the  joint  debt  is  merged  therein,  and  this  operates  to  release 
the  other  joint  debtors." 

§  994.  Death  of  Co-obligor ;  Common  Law  Rule  as  to  Liability 
of  Estate. —  If  the  promise  is  several  the  liability  of  a  co-promisor 
may  be  enforced,  even  at  common  law,  against  his  estate  to  the 
same  extent  as  any  other  promise  of  a  decedent,'*  and  this  is  also 
true  where  the  promise  is  joint  and  several.'^ 

The  death  of  one  joint  promisor  in  no  way  affects  the  right  of 
the  promisee  to  proceed  or  recover  against  the  surviving  promisor 
or  promisors.*"  Where  the  declaration  charges  a  joint  liability 
against  the  defendant  as  survivor,  it  must  be  proved  as  laid,*^  but 
if  a  person  assumes  authority  to  enter  into  a  joint  contract  on 
behalf  of  himself  and  another  and  the  two  are  joined  as  parties 
defendant,  and  the  latter  dies  and  the  action  is  continued  against 
tne  other  as  the  survivor,  to  entitle  the  plaintiff  to  recover  it  is 
not  necessary  to  establish  the  joint  character  of  the  contract  to 
such  an  extent  as  would  have  charged  the  deceased  party  had  he 
remained  a  party;  it  is  sufficient  to  establish  such  joint  contract 
as  against  the  survivor  alone,  and  consequently  it  is  not  necessary 
to  prove  the  authority  of  the  survivor  to  bind  the  deceased  party.*^ 
In  some  cases  the  view  has  been  taken  that  where  one  of  two  joint 
oibligors  is  sued  alone,  the  complaint  must  show  the  death  of  the 
other  as  the  reason  for  not  joining  him  as  a  codefendant,  other- 
wise it  may  be  subject  to  demurrer  for  a  defect  of  parties  defend- 
ant, as  the  ordinary  presumption  of  the  continuance  of  life  will 
prevail  and  it  cannot  be  presumed  that  the  party  omitted  is  dead; 
and  this  would  seem  to  be  the  better  view.*'  In  other  cases  the 
view  has  been  taken  that  unless  it  affirmatively  appears  on  the 


77.  Clement  v.  Brush,  (Sup.  1802)  1875)  6  Hun  21,  23;  Comins  v.  Pot- 
3  Johns.  Cas.  180;  Tom  v.  Goodrich,  tie,    (Sup.   G.  T.  1880)   22  Hun  287. 

(Sup.   1807)    2   Johns..   213;    Walden  See    also    Valentine    v.     Farrington, 

V.  Sherburne,   (Sup.  1818)    15  Johns.  (Chan.  Ct.  1833)   2  Edw.  53. 

409;  Reed  v.  Girty,  (Super.  Ct.  G.  T.  81.  Mott  v.  Petrie,   (Sup.  1836)   15 

1860)   19  Super.  Ct.  567.  Wend.  317. 

78.  Speyers  v.  Fi&k,  ( Sup.  G.  T.  82.  Dennis  v.  Charlick,  ( Sup.  G.  T. 
1875)  3  Hun  760,  6  Thomp.  &  C.  197;  187S)    6  Hun  21. 

Brown    v.    Babcoek,     (Sup.    1848)    3  83.  St.   Louis  Third  Nat.   Bank  v. 

How.  Pr.  305,  1  Code  Rep.  66.  Graham,    (Sup.  1916)    174  App.  Div. 

79.  Erie  County  v.  Baltz,  (Sup,  603,  161  N.  Y.  S.  159;  Finch  v.  Wells, 
1008)  125  App.  Div.  144,  109  N.  Y.  S.  (Sup.  Sp.  T.  1910)  66  Misc.  384,  123 
304;  Brown  v.  Babcoek,  (Sup.  1848)  N.  Y.  S.  667;  Eaton  v.  Balcom,  (Sup. 
3  How.  Pr.  305,  1  Code  Rep.  66.  Sp.  T.  1867)  33  How.  Pr.  80. 

80.  Dennis  v.  Charlick,  (Sup.  G.  I. 
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face  of  the  complaint  that  the  person  omitted  is  living,  the  defect 
of  parties  docs  not  appear  and  therefore  the  complaint  is  not  sub- 
ject to  demurrer.'* 

At  common  law  the  death  of  one  of  a  number  of  joint  debtors 
operates  to  discharge  him  as  a  party  to  the  contract,  and  his  per- 
sonal representative  cannot  be  joined,  in  an  action  on  the  contract, 
with  the  surviving  debtors  or  held  liable  separately,*^  and  it  is 
immaterial  that  the  promise  of  the  joint  promisors  is  in  the  name 
of  themselves  and  their  heirs,  executors,  etc.** 

§  995.  Relief  in  Equity  against  Estate  of  Deceased  Obli- 
gor.—  While,  under  the  common  law  rule,  no  action  at  law  can 
be  brought  against  the  deceased  joint  obligor's  estate,  equity,  if 
an  inability  to  collect  from  the  survivors  is  shown,  has,  from  an 
early  date,  allowed  a  recovery  against  the  estate.*'  As  said  by 
Earl,  J.:  "  Where  the  joint  obligors  were  all  principal  debtors, 
or  received  some  benefit  from  the  joint  obligation,  courts  of  equity 
have  taken  jurisdiction  in  the  case  of  the  death  of  one  of  the 
obligors,  and  enforced  the  obligation  against  his  representatives. 
The  ground  upon  which  thoEe  courts  have  proceeded  is  that  in 
conscience  the  estate  of  the  deceased  obligor  ought  to  respond  to 
the  obligation;  and  they  have  given  relief  in  all  cases  where,  in 
consequence  of  a  primary  liability  on  the  part  of  the  deceased 
obligor,  or  of  a  benefit  received  by  him  from  the  joint  obligation, 
it  was  morally  and  equitably  just  that  his  estate  should  be  made 

84.  Brainard  v.  Jones,  (Sup.  G.  T.  59  N.  E.  1118;  Puckha-fer  v.  White, 
1855)  11  How.  Pr.  569;  Mott  v.  Pet-  (Super.  Ct.  G.  T.  1871)  33  Super.  Ct. 
rie,  (Sup.  1836)  15  Wend.  317;  Sco-  267;  Brown  v.  Babcock,  (Sup.  1848) 
field  V.  Van  Syckle,  (Sup.  G.  T.  1862)  3  How.  Pr.  305,  1  Code  Rep.  66. 

23  How.  Pr.  97.     See  infra,  section  86.  Chard  v.  Hamilton,  (Sup.  6.  T. 

997,  as  to  whether  a  nonjoinder  of  1890)  56  Hun  259,  30  State  Rep.  594, 

joint  debtors  is   a  defect  cf  parties  9  N.  Y.  S.  575,  affirmed  126  N.  Y.  777 

defendant    rendering    the    complaint  mem.,  27  N.  E.  409. 

demurrable.  87.  Pope  v.  Cole,    (1873)   55  N.  Y, 

85.  Getty  v.  Binsse,  (1872)  49  N.  124;  Richardson  v.  Draper,  (1882) 
Y.  385;  Hauck  v.  Craighead,  (1876)  87  N.  Y.  337,  339,  344;  Harbeck  v. 
67  N.  Y.  432,  436;  Potts  v.  Bounce,  Pupin,  (1890)  123  N.  Y.  115,  33 
(1903)  173  N.  Y.  335,  338,  33  Civ.  State  Rep.  220,  25  N.  E.  311;  Potts 
Pro.  303,  66  N.  E.  4;  Grant  v.  Shur-  v.  Dounoe,  (1903)  173  N.  Y.  335,  338, 
ter,  (Sup.  1828)  1  Wend.  148;  Gere  33  Civ.  Pro.  303,  66  N.  E.  4;  Jenkins 
V.  Clarke,  (Sup.  1844)  6  Hill  360;  v.  DeGroot,  (Ct.  Err.  1804)  1  Caines 
Bentz  V.  Thurber,  (Sup.  G,  T.  1873)  Cas.  122;  Smith  v.  Ballantyne, 
1  Thomp.  &  C.  645 ;  American  Copper  (Chan.  Ct.  1843)  10  Paige,  101; 
Co.  V.  Lowther,  (Sup.  Tr.  T.  1898)  25  Divine  v.  Duncan,  (Com.  PI.  Sp.  T. 
Misc.  441,  54  N.  Y.  S.  960,  affirmed  1877)  2  Abb.  N.  Cas.  328,  52  How. 
38  App.  Div.   134,  56  N.  Y.  S.  538,  Pr.  446. 

which  is  affirmed  165  N.  Y.  625  mem., 
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liable,  and  unconscionable  that  it  should  be  discharged."**  This 
however,  is  only  allowed  where  the  insolvency  of  the  surviving 
obligors  or  an  inability  to  enforce  payment  by  them  is  shown.*' 
And  this  inability,  it  has  been  said,  must  be  owing  to  the  insolvency 
of  the  survivor  or  survivors,'"  and  it  is  not  sufficient  that  the 
enforcement  of  the  debt  against  them  is  barred  by  the  statute  of 
limitations.''  "WTiere  the  insolvency  of  the  surviving  joint  debtors 
is  shown,  they  and  the  representative  of  the  deceased  codebtor 
may  be  joined  in  the  equitable  action,'^  but  not  unless  the  insol- 
vency of  the  surviving  obligor  is  alleged.''  To  hold  the  estate  of 
the  deceased  joint  debtor  liable  his  liability  in  fact  as  a  joint  debtor 
must  be  established  and  a  judgment  recovered  against  the  survivor 
is  no  evidence  of  the  former's  liability.'^  A  court  of  equity  does  not 
grant  relief  where  the  deceased  joint  obligor  is  liable  as  a  surety; 
in  such  a  case  his  estate  could  not  be  held  liable  at  the  suit  of 
the  promisee  either  in  law  or  equity.'^     And  this  has  been  held 


88.  Richardson  v.  Draper,  (1882) 
87  N.  Y.  337,  339,  344. 

89.  Voorhies  v.  Childs,  (1858)  17 
N.  Y.  354;  Pope  v.  Cole,  (1873)  55 
N.     Y.     124;     Hauck    v.     Craighead, 

(1876)  67  N.  y.  432,  436,  reversing 
8  Hun  237;  Barnes  v.  Brown,  (1892) 
130  N.  y.  372,  42  State  Rep.  536,  29 
N.  E.  760,  affirming  as  to  this  but 
reiversing  on  other  grounds  55  Hun 
33Q,  29  State  Rep.  68,  8  N.  Y.  S.  834 ; 
Lawrence  v.  Leake,  etc.,  Orphan 
House,  (Ct.  Err.  1845)  2  Denio  577; 
Morehouse  y.  Ballou,  (Sup.  Sp.  T. 
1853)  16  Barb.  289;  Stahl  v.  Stahl, 
(Sup.  G.  T.  1869)  2  Lans.  60;  Barnes 
V.  Seligman,  (Sup.  G.  T.  1890)  55 
Hun  339,  349,  29  State  Rep.  68,  8 
N.  Y.  S.  834,  affirmed  130  N.  Y.  372, 
42  State  Rep.  536,  29  N.  E.  760; 
Jersey  City  First  Nat.  Bank  v.  Lenk, 
(Sup.  G.  T.  1890)  32  State  R«p.  191, 
10  N.  Y.  S.  261,  57  Hun  588  mem., 
reiversing  18  Civ.  Proc,  209,  and  af- 
firmed 123  N.  Y.  638  mem.,  25  N.  E. 
953;  HeinmuUer  v.  Gray,  (Super.  Ct. 
1873)  35  Super.  Ct.  196,  13  Abb.  Pr. 
N.  S.  299,  44  How.  Pr.  260,  264 ;  Mat- 
ter of  Dunn,  (Surr.  Ct.  1886)  5  Dem. 
124;  Churchill  v.  Trapp,  (Sup.  G.  T. 
1856)   3  Abb.  Pr.  306,  308.     See  also 


Bentz  V.  Thurber,  (Sup.  G.  T.  1873)  1 
Thomp.  &  C.  645. 

90.  In  re  Dunn,  (Surr.  Ct.  1886)  5 
Dem.  124. 

91.  In  re  Dunn,  (Surr.  Ct.  1886)  5 
Dem.  124. 

92.  Potts  V.  Baldwin,  (Sup.  1901) 
67  App.  Div.  434,  74  N.  Y.  S.  655,  af- 
firmed 173  N.  Y.  335,  33  Civ.  Pro. 
303,  66  N.  E.  4;  Divine  v.  Duncan, 
(Com.  PI.  Sp.  T.  1877)  2  Abb.  N.  Cas. 
328,  52  How.  Pr.  446.  See  also  Van 
Riper  V.  Poppenhausen,  (1870)  43  N. 
Y.  68;  Ricart  v.  Townsend,  (Sup.  Sp. 
T.  1852)  6  How.  Pr.  460. 

93.  Morehouse  v.  Ballou,  (Sup.  Sp. 
T.  1853)   16  Barb.  289. 

94.  Smith  v.  Ballantyne,  (Chan. 
Ct.  1843)    10  Paige  101. 

95.  Getty  v.  Binsse,  (1872)  49  N. 
Y.  385;  Wood  v.  Fisk,  (1876)  63 
N.  Y.  245;  Risley  v.  Brown,  (1876) 
67  N.  Y.  160;  Hauck  v.  Craighead, 
(1876)  67  N.  Y.  432,  reversing  8  Hun 
237;  Davis  v.  Van  Buren,  (1878)  72 
N.  Y.  587,  affirming  6  Daly  391 ;  Ran- 
dall V.  Sackett,  (1879)  77  N.  Y.  480; 
Richardson  v.  Draper,  (1882)  87  N. 
Y.  337,  affirming  23  Hun  188;  Doug- 
lass V.  Ferris,  (1893)  138  N.  Y.  192, 
207,    52    State    Rep.    138,   33   N.    E. 
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true  though  the  joint  promise  was  in  the  name  of  the  promisors, 
their  heirs,  executors,  ete.'«  "  It  is  a  rule  of  the  common  law," 
says  the  Court  of  Appeals,  "  too  long  settled  to  be  disturbed, 
that  if  a  joint  obligor  dying  be  a  surety,  not  liable  for  the  debt 
irrespective  of  the  joint  obligation,  his  estate  is  absolutely  dis- 
charged, both  at  law  and  in  equity,  the  survivor  only  being 
liable.'"'  "  This  rule,"  says  Earl,  J.,  "  rests  upon  the  ground 
that  the  surety  is  not  bound  in  morals  or  good  conscience  to  pay, 
except  in  accordance  with  the  strict  letter  of  his  obligation,  and 
that  being  discharged  therefrom  at  law,  there  is  no  room  for  the 
interference  of  equity  upon  principles  of  natural  justice  by  them 
administered."'*  It  is  otherwise  if  the  bond  is  joint  and  several," 
but  it  seems  that  if  the  promise  on  the  part  of  a  surety  and  his 
principal  is  joint  and  several  the  recovery  of  a  joint  judgment 
against  them  is  an  election  to  treat  it  as  joint,  and  consequently 
on  the  death  of  the  surety  his  estate  cannot  be  held  liable.^  The 
reasoning  on  which  the  exemption  of  the  deceased  surety's  estate 
from  liability  is  founded,  though  sanctioned  by  numerous  cases, 
is  not,  it  has  been  said,  very  convincing,  and  has  not  always  been 
viewed  with  favor,^  and  it  has  been  held  by  the  Court  of  Appeals 
that  it  should  not  be  applied  where  stockholders  were  sureties  for 
the  corporation  and  owned  nearly  all  of  its  stock  and  as  such  were 
benefited  by  the  consideration  moving  to  the  corporation.'  Where 
two  or  more  persons  become  sureties  for  another  in  a  joint  obliga- 
tion there  is  an  implied  agreement  among  them,  arising  at  the 
time  they  execute  the  principal  contract,  that  as  between  them- 
selves they  will  contribute  ratably  towards  discharging  any  liability 
they  may  incur,  in  consequence  of  becoming  such  sureties,  and  it 

1041;  Chard  v.  Hamilton,  (Sup.  G.  T.  9  N.  Y.  S.  575,  affirmed  125  N.  Y.  777 

1890)  56  Hun  259,  30  State  Rep.  594,  mem.,  27  N.  E.  409. 

9  N.  y.  S.  575,  affirmed  125  N.  Y.  777  97.  Davis  v.  Van  Buren,  (1878)  72 

mem.,  27  N.  B.  409 ;  American  Copper  N.  Y.  587,  588. 

Co.  V.  Lowther,  (Sup.  Ir.  T.  1898)  25  98.  Richardson  v.  Draper,    (1882) 

Misc.  441,  54  N.  Y.  S.  960,  affirmed  87  N.  Y.  337,  339,  344. 

38  App.  Div.   134,  56  N.   Y.  S.   538,  99.  Douglass  v.  Ferris,   (1893)  138 

which  is  affirmed  165  N.  Y.  625,  59  N.  N.  Y.  192,  193,  52  State  Rep.  138,  33 

E.     1118;     Carpenter     v.     Provoost,  N.  E.  1041. 

(Super.  Ct.  1849)   4  Super.  Ct.  537;  1.  McNulty  v.  Hurd,    (Sup.  G.  T. 

Puckhafer  v.  White,  (Super.  Ct.  G.  T.  1879)  18  Hun  1. 

1871)    33  Super.  Ct.  267;  Hulbert  v.  2.  RicOiardson    v.    Draper,     (1882) 

Ferguson,     (Sup.    Sp.    T.    1870)     40  87  N.  Y.  337,  339,  344. 

How.  Pr.  474.  3.  Richardson    v.    Draper,    (1882) 

96.  Chard  v.  Hamilton,  (Sup.  G.  T.  87  N.  Y.  337,  339. 
1890 )  56  Hun  259,  30  State  Rep.  594, 
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was  decided  at  an  early  date  that  this  liability  to  contribute  sur- 
vives against  the  estate  of  one  who  dies,*  and  his  personal  repre- 
sentatives are  liable  to  contribute  towards  reimbursing  the  sur- 
viving surety,  irrespective  of  the  time  of  the  default  in  the  per- 
formance of  the  principal  obligation.^ 

§  996.  Statutory  Modification  of  Common  Law  Rule. — 

The  common  law  rule  that  the  liability  of  a  joint  debtor  did  not 
survive  against  his  estate  was  not  changed  by  the  provision  of 
the  Code  permitting  judgment  to  be  entered  generally  against  the 
joint  debtors  served  with  process  and  imposing  a  limited  liability 
on  those  not  served.*  In  1877,  however,  a  provision  was  inserted 
in  that  part  of  the  Code  relating  to  proceedings  upon  the  death  or 
disability  of  a  party  or  the  transfer  of  his  interest.  It  is  there 
provided  that  "  the  estate  of  a  person  or  party  jointly  liable  upon 
contract  with  others  shall  not  be  discharged  by  his  death."' 
This  provision  is  construed  as  continuing  the  legal  liability  in  case 
of  the  death  of  a  joint  debtor.^  As  said  by  Gray,  J.:  "  While 
this  section,  by  its  place  in  the  Code,  is  applicable  to  the  case  of 
the  death  of  a  party  pending  the  action,  it  must,  nevertheless,  be 
regarded  as  making  a  material  alteration  in  the  law  and  as  impos- 
ing a  liability  where  none  existed  before."'  It  applies  where  the 
deceased  was  a  surety  merely."  But  the  provision  is  not  simply 
remedial  and  does  not  apply  to  contracts  entered  into  before  its 
enactment  in  so  far  as  continuing  the  legal  liability  of  a  joint 
obligor  is  concerned,"  and  if  applied  to  antecedent  contracts  so  as 
to  continue  the  liability  of  a  surety  would  be  unconstitutional  as 
impairing  the  obligation  of  his  contract,  that  is,  making  it  more 

4.  Bradiey  V.  Burwell,  (Sup.  1846)  25,  57  N.  Y.  S.  502;  Erie  County  v. 
3  Denio  61.  Baltz,  (Sup.  1908)  125  App.  Div.  144, 

5.  Bradley  v.  Burwell,   (Sup.  1846)        109  N.  Y.  S.  304. 

3  Denio  61.  9-  Potts  v.  Dounee,   (1003)    173  N. 

6.  Puckhafer  v.  White.  (Super.  Ct.  Y.  335,  33  Civ.  Pro.  303,  66  N.  E.  4. 
1871)  33  Super.  Ct.  267.  See  infra,  10.  Erie  County  v.  Baltz,  (Sup. 
section  998.  1908)    125  App.  Div.  144,  109  N.  Y. 

7.  Code  Civ.  Proc.  §  758.  S.  304. 

8.  Randall  v.  Sackett,  (1879)  77  11.  Randall  v.  Sackett,  (1879)  77 
N.  Y.  480;  Potts  v.  Dounee,  (1903)  N.  Y.  480;  In  re  Dunn,  (Surr.  Ct. 
173  N.  Y.  335,  33  Civ.  Pro.  303,  66  1886)  5  Dem.  124.  See  also  Chard 
N.  E.  4,  affirming  67  App.  Div.  434,  v.  Hamilton,  (Sup.  G.  T.  1890)  56 
74  N  Y.  S.  655;  Polhemus  Printing  Hun  259,  30  State  Rep.  594,  9  N.  Y. 
Co.  v.  Wynkoop,  (Sup.  1898)  30  App.  S.  575,  affirmed  125  N.  Y.  777  mem., 
Div.  524,  52  N.  Y.  S.  420;  In  re  Roh-  27  N.  B.  409. 

inson,    (Sup.  1890)   40  App.  Div.  23, 
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burdensome  on  him.^^  It  is  held  under  this  provision  that,  similar 
to  the  equity  rule,  the  personal  representative  of  the  deceased  joint 
debtor  cannot  be  proceeded  against  in  an  action  at  law  or  be  made 
a  party  defendant  together  with  the  surviving  debtors  unless  the 
insolvency  of  the  latter  or  the  creditor 's  inability  to  recover  against 
them  is  shown,"  and  also  that  where  one  of  a  number  of  joint 
debtors  dies  pending  an  action,  his  personal  representatives  cannot 
be  brought  in  in  his  stead  unless  the  insolvency  of  the  survivors 
is  shown."  It  is  otherwise,  however,  if  the  insolvency  of  the  sur- 
viving obligor  is  shown  and  in  such  a  case  the  personal  representa- 
tives may,  as  in  case  of  a  suit  in  equity,  be  joined  with  the  surviv- 
ing obligor.-^  In  regard  to  the  effect  of  this  provision  Gray,  J., 
says :  ' '  Section  758  of  the  Code,  now,  by  continuing  the  legal 
liability  of  the  estate  of  the  deceased,  enables  that  liability  to  be 
enforced  in  an  action  at  law.  It  effects,  directly,  what  formerly 
equity  intervened  to  accomplish.  But  while  the  legal  rule  of 
liability  has  been  changed,  the  rule  of  procedure  is  not,  and  when 
the  personal  representatives  of  the  deceased  joint  debtor  are 
directly  proceeded  against  at  law,  the  plaintiff  should  still  allege 
and  prove  the  insolvency,  or  inability  to  pay,  of  the  survivors. 
The  principle  of  liability  of  debtors  upon  a  joint  contract  should 
make  that  proposition  sufficiently  clear,  in  my  opinion. " "  A 
separate  composition  with  part  of  the  joint  debtors  as  authorized 
by  our  statute'  ^'  and  their  consequent  release  from  further  liability 
will  entitle  the  creditor  to  resort  to  the  estate  of  another  deceased 
joint  debtor,  the  other  unreleased  joint  debtors  being  insolvent." 

12.  Randall  v.  Sackett,  (1879)  77  14.  Jersey  City  First  Nat.  Bank  v. 
N.  Y.  480,  482,  affirming  56  How.  Pr.  Lenk,  (Sup.  G.  T.  1890)  32  State 
225.  Rep.   190,   192,   10  N.   Y.   S.   261,   57 

13.  Potts  V.  Bounce,  (1903)  173  N.  Hun  588  mem.,  reversing  18  Civ.  Pro. 
Y.  335,  33'  Civ.  Proe.,  308,  66  N.  E.  4,  209,  and  affirmed  123  N.  Y.  638  mem., 
affirming  67  App.  Div.  434,  74  N.  Y.  25  N.  E.  953. 

S.  655;  In  re  Robinson,   (Sup.  1899)  15.  Erie    County    v.    Baltz,    (Sup. 

40  App.   Div.   23,   57   N.   Y.   S.   502;  1908)   125  App.  Div.  144,  109  N.  Y.  S. 

Booth    Bros.,    etc.,    Granite     Co.    v.  304. 

Baird,  (Sup.  1903)  83  App.  Div.  495,  16.  Potts  v.  Dounce,  (1903)  173  N. 

82  N.  Y.  S.   432;   Jersey  City  First  Y.    335,    339,    33    Civ.    Pro.    303,   66 

Nat.  Bank  v.  Lenk,  (Sup.  G.  T.  1890)  N.  E.  4. 

32  State  Rep.   190,  191,  10  N.  Y.  S.  17.  Code  Civ.  Proc.,  §  1942;  DeMor 

261,  57  Hun  586  mem.,  reversing  18  and  Creditor  Law,  §  230;  12  McKin- 

Civ.  Pro.  209,  and  affirmed  123  N.  Y.  ney's  Cons.  Laws,  p.  171. 

638   mem.,   25   N.   E.   953.     See   also  18.  Harbeck  v.  Pupin,    (1890)    123 

Barnes  v.  Brown,    (1892)    130  N.  Y.  N.  Y.  115,  33  State  Rep.  220,  25  N.  E. 

372.  373,  42  State  Rep.  536,  29  N.  E.  311. 

760 
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§  997.  Common  Law  Rule  as  to  Joinder  of  Joint  Promisors. — 

If  the  promise  on  the  part  of  the  promisors  is  joint  it  is  necessary, 
according  to  the  common  law  rule,  to  join  all  the  promisors  as 
parties  defendant  in  an  action  tp  enforce  the  promise,"  and  this  is 
true  though  one  of  the  joint  obligors  is  a  surety,^''  or  an  infant,^^ 
for  as  heretofore  shown  the  contract  of  an  infant  is  voidable  merely 
and  not  void,^^  qj,  though  one  of  the  joint  debtors  has  been  dis- 
charged in  insolvency  or  bankruptcy  proceedings  as  he  might  not 
choose  to  avail  himself  of  his  personal  defense,^'  or  though  the 
statute  of  limitations  has  run  against  the  liability  of  one  of  the 
joint  debtors."  The  failure  to  join  all  the  joint  promisors  when 
this  defect  appears  on  the  face  of  the  complaint  renders  it  demur- 
rable for  a  "  defect  "  (see  Code  Civ.  Proc.  §  488)  of  parties.^^ 
If  the  defect  does  not  appear  on  the  face  of  the  complaint  the 
objection  under  our  Code  practice  may  be  taken  by  answer  (see 
Code  Civ.  Proc.  §  498). ^^  If  only  a  part  of  the  joint  debtors  are 
sued  and  no  objection  thereto  is  raised  by  the  defendants  by  plea 
in  abatement  or  by  answer  under  the  Code  practice,  or  where  the 
defect  appears  on  the  face  of  the  complaint  by  demurrer,  judg- 
ment, even  at  common  law,  is  given  against  them,  treating  the 
obligation  as  theirs  alone  and  the  error  as  to  nonjoinder  waived. 
And  this  is  especially  true  under  our  Code  practice  (see  Code 
Civ.  Proc.  §  499).^'    Still  in  an  action  against  a  single  defendant, 

19.  Trusts,  etc.,  Co.  v.  Sawyer,  24.  Hyde  v.  Van  Valkenburgh, 
(Sup.   1911)    146   App.   Div.   63,   130        (Com.  PI.  1865)   1  Daly  416. 

N.   Y.    S.    582;    Robertson   v.   Smith,  25.  Alaska    Banking,    etc.,    Co.    v. 

(Sup.  1821)    18  Johns.  459;  Wooster  Van    Wyck,     (Sup.    1911)     146    App. 

V.  Chamlberlin,   (Sup.  G.  T.  1858)   28  Div.  5,  8,  130  N.  Y.  S.  563;  St.  Louis 

Barb.   602;   John   W.   Walker  Co.   v.  Third  Nat.   Bank  v.   Graham,    (Sup. 

Roth,    (Sup.  App.  T.  1913)    79  Misc.  1916)  174  App.  Div.  503,  161  N.  Y.  S. 

613,  140  N.  Y.  S.  516;  Eaton  v.  Bal-  159;    Finch   v.   Wells,    (Sup.    Sp.   T. 

com,   (Sup.  Sp.  T.  1867)   33  How.  Pr.  1910)  66  Misc.  384,  123  N.  Y.  S.  667; 

80;   Cook  V.  Mclncrow,    (Sup.  G.  T.  Eaton  v.  Balcom,   (Sup.  Sp.  T.  1867) 

1878)   6  Wkly.  Dig.  444.  33  How.  Pr.  80.     See  also  Zabriskie 

20.  Cook  V.  Mclncrow,  (Sup.  G.  T.  v.  Smith,  (1855)  13  N.  Y.  322.  But 
1878)  6  Wkly.  Dig.  444.  see  Brainard  v.   Jones,    (Sup.   G.  T. 

21.  Slocum  V.  Hooker,  (Sup.  G.  T.  1855)  11  How.  Pr.  569;  Scofleld  v. 
1852)  13  Barb.  536,  reversing  12  Van  Syckle,  (Sup.  G.  T.  1862) '23 
Bart).  563,  6  How.  Pr.  167,  10  N.  Y.  How.  Pr.  97. 

Leg.  Obs.  49.     See  also  Hartness  v.  26.  Alaska    Banking,  etc.,    Co.     v. 

Thompson,  (Sup.  1809)  5  Johns.  160.  Van    Wyck,     (Sup.    1911)     146    App. 

22.  See  supra,  section  707  et  seq.  Div.  5,  8,  130  N.  Y.  S.  563. 

23.  See  Slocum  V.  Hooker,  (Sup.  G.  27.  Hotopp  v.  Huber,  (1899)  160 
T.  1852)  13  Barb.  536,  540,  referring  N.  Y.  524,  65  N.  E.  206;  Seligman  v. 
to  Bovill  V.  Wood,  2  M.  &  S.  23.  Friedlander,  (1910)  199  N.  Y.  373,  92 
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the  complaint  not  alleging  a  joint  liability,  the  plaintiff  cannot 
recover  on  showing  that  the  defendant  was  jointly  liable  with 
others.^  Also  where  defendants  are  sued  as  joint  promisors  a 
joint  promise  must  be  established  to  entitle  the  plaintiff  to  recover; 
a  recovery  against  one  or  more  and  not  all  cannot,  as  a  general 
rule,  be  had  at  common  law,^'  and  if  defendants  are  sued  as  joint 
promisors  a  recovery  against  them  as  several  promisors  is  un- 
authorized.'" If  the  defense  of  one  of  the  joint  promisors  is  per- 
sonal, such  as  infancy  or  a  discharge  in  bankruptcy  or  insolvency, 
judgment  could  then  be  taken  against  the  other  joint  debtors,'' 
and  this  was  also  held  true  where  one  of  the  promisors  avoided 
liability  on  her  common  law  disability  of  coverture.'^  The  ancient 
practice  where  one  of  a  number  of  joint  debtors  could  not  be 
served  with  process  was  to  outlaw  such  party,  and  judgment  was 
rendered  against  the  others  as  if  the  party  outlawed  was  dead. 
In  1830  (2  Rev.  Stat.  p.  553,  §  15)  all  process  and  proceedings 
to  outlaw  any  defendant  in  a  civil  action  were  abolished.  The 
necessary  result  of  this  change,  it  has  been  said,  would  seem  to 
be  a  permission,  in  suits  against  joint  debtors,  to  omit  such  as 
could  not  be  served,  and  independent  of  the  joint  debtors'  act  it 
has  been  held  that  where  joint  debtors  reside  in  different  states 

N.  E.  1047;   Jones  v.  Gould,    (1910)  29.  National     Smelting     Corp.     v. 

200  N.  Y.  18,  92  N.  E.  1071;  Amster-  Cutler,    {Bup.    1920)    190   App.   Div. 

dam  Electric  Light,  etc.,  Co.  v.  Ray-  643,  180  N.  Y.  S.  443;  Rcybertson  v. 

her,  (Sup.  1899)  43  App.  Div.  602,  60  Smith,    (Sup.   1821)    18   Johns.  459; 

N.    Y.    S.    330;    Strobel,   etc.,    Co.   v.  Sperry  v.  Miller,   (Chan.  Ct.  1848)  2 

Wiesen,    {Sup.   1911)    144  App.   Div.  Barb.  Ch.   632;    Birkbeck  v.  Tucker, 

149,  128  N.  Y.  S.  798;  Alaska  Bank-  (Super.  Ct.   1829)    2  Super.  Ct.  121. 

ing,    etc.,    Co.    v.   Van,   Wyck,    (Sup.  30.  Downing  v.   Mann,    (Com.   PI. 

1911)  146  App.  Div.  5,  8,  130  N.  Y.  S.  1854)   3  E.  D.  Smith  36,  9  How.  Pr. 

563;  Benson  v.  Paine,   (Com.  PI.  Sp.  204. 

T.  1859)  2  Hilt.  552,  17  How.  Pr.  407,  31.  Slocum  v.  Hooker,   (Sup.  G.  T. 

9  Abb.  Pr.  28.  1852)   13  Barb.  536,  540;  McGuire  v. 

28.  Rich  V.  Wright,  (Sup.  1901)  57  Johnson,    (Sup.  G.  T.  1S70)    2  La-na. 

App.  Div.  236,  68  N.  Y.  S.  122;  New  305.      See    also    Selkirk    v.    Waters, 

York  Fastener  Co.  v.  Wilatus,   (Sup.  (Sup.   1851)    5  How.   Pr.   296,   Code 

1901)   65  App.  Div.  467,  73  N.  Y.  S.  Rep.  N.  S.  36. 

67;   Sparks  v.  Fogarty,    (Sup.   1904)  32.  Marquat    v.    Marquat,     (1855) 

93  App.  Div.   472,  87  N.  Y.   S.  648;  12  N.  Y.   336;   McGuire  v.  Johnson, 

Wildrick  v.  Heyshem,  ( Sup.  1904 )  96  ( Sup.  G.  T.  1870 )   2  Lans.  305.     As 

App.  Div.  515,  89  N.  Y.  S.  78.     See  to  the   general   capacity   of   married 

also  Alaska  Banking,  etc.,  Co.  v.  Van  women  to  contract  see  supra,  section 

Wyck,   (Sup.  1911)    146  App.  Div.  5,  748  et  seq. 
8,  130  N.  Y.  S.  563. 
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they  may  be  sued  separately  in  the  several  states  in  which  they 
reside.'^ 

§  998.  Statutory  Provision  for  Judgment  against  Obli- 
gors Not  Served. —  The  joint  debtors'  act  (see  2  Rev.  Stat.  p.  377, 
§  1  ct  seq. ;  Code  Civ.  Proe.  §  1932  et  seq.),  while  it  does  not 
expressly  obviate  the  necessity  for  making  all  joint  promisors 
parties  defendant,  permits  the  plaintiff,  in  case  some  of  the  defend- 
ants cannot  be  served,  to  proceed  to  judgment  against  all  the 
defendants,  and  provision  is  made  for  the  manner  in  which  the 
judgment,  if  recovered,  may  be  enforced  against  those  served  and 
to  a  qualified  extent  against  those  not  served.^*  Under  this  pro- 
vision it  is  held  improper  to  render  judgment  against  those  defend- 
ants only  who  have  been  personally  served  if  the  evidence  also 
shows  a  joint  liability  on  the  part  of  any  not  served,^^  but  if  the 
evidence  shows  that  the  defendants  served  were  alone  liable,  the 


33.  Brown  v.  Birdsall,  (Sup.  G.  T. 
1859)    29  Barb.  549. 

34.  Maples  v.  Mackey,  (1882)  89 
N.  Y.  146,  affirming  22  Hun  228,  10 
Wkly.  Dig.  493;  Morey  v.  Tracey, 
(1883)  92  N.  Y.  5«1;  Long  v.  Staf- 
ford, (1886)  103  N.  Y.  274,  3  State 
Rep.  87,  8  N.  E.  522;  Dando  v.  Doll, 
(Sup.  1806)  2  Johns.  87;  Jackson  v. 
Hoag,  (Sup.  1810)  6  Johns.  59;  Co- 
lumbia Bank  v.  Newcomb,  (Sup. 
1«10)  6  Johns.  98;  Taylor  v.  Pettl- 
bone,  (Sup.  1819)  16  Johns.  66;  Rob- 
ertson V.  Smith,  (Sup.  1821)  18 
Johns.  459,  480;  Carman  v.  Town- 
send,  (Ct.  Err.  1830)  6  Wend.  206; 
affirmed  6  Cow.  695 ;  Mervin  v.  Kum- 
bel,  (Sup.  1840)  23  Wend.  293; 
Bruen  v.  Bokee,  (Sup.  1847)  4  Denio 
56;  Slocum  v.  Hooker,  (Sup.  G.  T. 
1852)  13  Barb.  536,  541;  White's 
Bank  v.  Ward,  (Sup.  G.  T.  1862)  35 
Barb.  637;  Berlin  v.  Hall,  (Sup.G.  T. 
1867)  48  Barb.  442;  Merchant's  Exch. 
Nat.  Bank  v.  Waitzf elder,  ( Sup.  G.  T. 
1878)  14  Hun  47;  Orr  v.  McEwen, 
(Sup.  G.  T.  1879)  16  Hun  625; 
Decker  v.  Kitclien,  (Sup.  G.  T.  1882) 
26  Hun  173,  2  Civ.  Proc.  Ill;  Rosen- 
berg V.  Boehm,  (Sup.  Sp.  T.  1803)  56 
State    Reji.    76,    25    N.    Y.    S.    93«; 


Northern  Bank  v.  Wright,  (Super. 
Ct.  Sp.  T.  1866)  28  Super.  Ct.  604; 
Freeman  v.  Barrowcliffe,  (Super.  Ct. 
G.  T.  1878)  44  Super.  Ct.  313; 
Wright  V.  Marshall,  ( Com.  PI.  Sp.  T. 
1870)  3  Daly  331;  Sterne  v.  Bentley, 
(Sup.  Sp.  T.  1848)  3  How.  Pr.  331,  I 
Code  Rep.  109;  Harper  v.  Bangs, 
(Sup.  Sp.  T.  1859)  18  How.  Pr.  457; 
Lahey  v.  Kingon,  (Sup.  Sp.  T.  1861) 
13  Abb.  Pr.  192,  22  How.  Pr.  209; 
Billhofer  v.  Heubach,  (Sup.  G.  T. 
1862)  15  Atob.  Pr.  143;  Foster  v. 
Wood,  (Com.  PI.  G.  T.  1866)  1  Abb. 
Pr.  N.  S.  150,  30  How.  Pr.  284;  Tick- 
nor  V.  Kennedy,  (Ctom.  PI.  G.  T. 
1868)  4  Abb.  Pr.  N.  S.  417,  reversing 
3  Abb.  Pr.  N.  S.  387 ;  Gibson  v.  Van 
Derzee,  (Sup.  Sp.  T.  1873)  14  Abb. 
Pr.  N.  S.  HI,  47  How  Pr  231;  Rich- 
ardson V.  Case,  (Sup.  G.  T.  1883)  3 
Civ.  Proc.  295. 

35.  Sternberger  v.  Bernheimer, 
(1890)  121  N.  Y.  194,  197,  30  State 
Rep.  751,  24  N.  E.  311;  Nelson  v. 
Bostwiek,  (Sup.  1843)  5  Hill  37;  Ab- 
romovitz  v.  Markowitz,  (Sup.  App.  T. 
190-8)  58  Misc.  231,  108  N.  Y.  S. 
1044;  Niles  v.  Battershall,  (Super. 
Ct.  G.  T.  1&64)  25  Super.  Ct.  146,  18 
Abb.  Pr.  161,  27  How.  Pr.  381. 
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Judgment  may  then  be  entered  against  them  alone.''  If  no  objecr 
tion  to  the  failure  to  include  in  the  verdict  a  defendant  not  served 
is  made,  the  irregularity  will  be  deemed  waived."  This  provision 
applies  only  to  cases  where  an  action  has  been  commenced  and 
process  has  been  served  on  one  or  more  of  the  joint  debtors," 
and  not  where  the  action  is  brought  against  only  one  joint  debtor 
on  whom  process  is  served,^  and  if  only  one  defendant  is  served 
and  he  is  successful  in  a  personal  defense  interposed,  such  as 
infancy,  judgment  cannot  be  rendered  against  those  not  served; 
it  is  only  where  judgment  is  rendered  against  a  defendant  served 
that  it  may  also  be  entered  against  a  joint  co-promisor  not  served." 
"  It  was  not  the  intention  of  the  legislature,"  says  Savage,  C.  J., 
"  that  any  man  shall  be  condemned  unheard;  but  the  defendants, 
being  joint  debtors,  are  supposed  to  have  a  joint  defense,  and 
those  taken  shall  answer  for  those  who  are  not;  and  if  they  have 
no  defense,  the  presumption  is  that  the  others  have  none;  but 
there  is  no  authority  for  giving  a  different  judgment  against  those 
not  taken,  from  that  rendered  against  those  in  court. ' ' " 

§  999.  Common  Law  Rule  as  to  Joiniier  of  Several  Promisors. 
—  If  the  promise  of  co-promisors  is  several  it  may  be  enforced 
against  one  alone  without  the  joinder  of  his  co-promisor,*^  even 
though  the  one  sought  to  be  charged  is  a  surety."  And  where  a 
several  liability  is  alleged  in  an  action  commenced  against  two  or 
more  persons,  and  service  is  had  on  one  only,  the  plaintiff  may 
ignore  those  not  served  and  proceed  against  the  one  served.**  And 
in  fact,  according  to  the  common  law  rule,  a  several  promise  must  be 
enforced  against  the  promisors  separately ;  two  or  more  cannot  be 


36.  Pruyn  v.  Black,  (1860)  21  N.  39.  Organ  v.  Wall,  (Sup.  G.  T. 
Y.   300.      But   see   Sager  v.   Nichols,  1879)    19  Hun  184. 

(Com.  PI.  1859)   1  Daly  1;  Crandall  40.  Leggett  v.  Boyd,  (Sup.  1831)  6 

V.  Beach,  (Com.  PI.  1854)  7  How.  Pr.  Wend.  500. 

271.     See  infra,   section   1001,   as  to  41.  Leggett  v.  Boyd,  (Sup.  1831)  6 

the   right  to  take  judgment  against  Wend.  500,  501. 

part  of  the  defendants.  42.  Babbitt  v.  Gibbs,    (Sup.  1900) 

37.  Stemberger  v.  Bernheimer,  51  App.  Div.  387,  64  N.  Y.  S.  699. 
(1890)  121  N.  Y.  194,  30  State  Rep.  43.  Toucey  v.  Schell,  (Sup.  Cir., 
7S1,  24  N.  E.  311,  affirming  56  Super.  1895)  15  Misc.  350,  72  State  Rep. 
Ct.  323,  24  State  Rep.  187,  4  N.  Y.  S.  858,  37  N.  Y.  S.  879. 

546.  44.  Stannard  v.  Mattice,   (Sup.  Sp. 

38.  Stoutenburgh  v.  Vandenburgh,  T.  1852)  7  How.  Pr.  4;  Travis  v. 
(Sup.  Sp.  T.  1852)  7  How.  Pr.  229;  Tobias,  (Sup.  Sp.  X.  1651)  7  How. 
Lambert   v.    Converse,    (Sup.    Sp.   T.  Pr.  90. 

18©1)   22  How.  Pr.  265. 
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joined  as  defendants ;  and  if  joint  and  several,  while  the  promisee 
may  sue  all  as  joint  promisors  or  one  only  as  a  several  promisor,^' 
he  cannot  sue  more  than  one  and  less  than  all.''^  The  objection, 
however,  to  the  misjoinder  of  the  parties  could  not  be  taken  under 
our  Code  practice  by  demurrer,  this  not  being  one  of  the  specified 
grounds  for  a  demurrer.*' 

§  1000.  Statutory  Modification  of  Common  Law  Rule. — 

The  rule  of  the  common  law  as  to  the  joinder  of  promisors  where 
the  promise  is  several  was  changed  at  quite  an  early  date  by  a 
provision  first  relating  to  parties  to  commercial  paper.  (Act  of 
1832,  eh.  276,  §  1),  and  later  amended  (Act  1877,  ch.  416)  so  as 
to  provide  generally  that  "  two  or  more  persons,  severally  liable 
upon  the  same  written  instrument,  including  the  parties  to  a  bill 
of  exchange  or  a  promissory  note,  whether  the  action  is  brought 
upon  the  instrument  or  by  a  party  thereto  to  recover  against  other 
parties  liable  over  to  him,  may,  all  or  any  of  them,  be  included 
as  defendants  in  the  same  action,  at  the  option  of  the  plaintiff. ' '  *' 
This  provision  permits  an  action  to  be  brought  against  two  or  more 
on  the  same  instrument,  etc.,  irrespective  of  their  liability  as 
between  themselves,*'  and  applies  where  the  liability  is  joint  and 
several  as  well  as  where  it  is  several  only.^"  And  where  the  bond 
of  a  public  officer  is  joint  and  several,  the  sureties  may  be  sued 
without  joining  their  principal."^  It  does  not  authorize,  it  seems, 
though  the  liability  is  several,  the  joinder  of  the  surviving  obligor 


45.  Westcott  V.  King,  (Sup.  Sp.  T.  (Sup.  1839)  19  Wend.  642;  De  Rid- 
1852)  14  Barb.  32;  Speyers  v.  Fisk,  der  v.  Schermerhorn,  (Sup.  Sp.  T. 
(Sup.  G.  T.  1875)  3  Hun  706,  6  1851)  10  Barb.  638 ;  Genet  v.  Lawyer, 
Hhomp.  &  C.  197.  (Sup.    G.    T.    1871)     61    Barb.    211; 

46.  De  Ridder  v.  Schermerhorn,  Decker  v.  Gaylord,  (Sup.  G.  T.  1876) 
(Sup.  Sp.  T.  1851)  10  Barb.  638;  8  Hun  110;  Field  v.  Van  Cott,  (Com. 
Quigley  V.  Walter,  (Super.  Ct.  G.  T.  PI.  G.  T.  1874)  5  Daly  SOS,  15  Abb. 
1&69)  32  Super.  Ct.  175,  178;  Benson  Pr.  N.  S.  349;  Brainard  v.  Jones, 
V.  Paine,  (Com.  PI.  Sp.  T.  1869)  2  (Sup.  G.  T.  1855)  11  How.  Pr.  569. 
Hilt.  592,  559,  17  How.  Pr.  407,  9  50.  Hadley  v.  Garner,  (Sup.  1906) 
Abb.  Pr.  28.  116  App.  Div.  68,  101  N.  Y.  S.  777; 

47.  Churchill  V.  Trapp,  (Sup.  G.  T.  Cridler  v.  Curry,  (Sup.  G.  T.  1873) 
1856)   3  Abb.  Pr.  306.  66  Barb.  336,  44  How.  Pr.  345;  In  re 

48.  Code  Ci^.  Pro.,  §  454.  Britton,    (Surr.   Ct.    1887)    15   State 

49.  Carman  v.  Plass,  (1861)  23  N.  Rep.  445;  Quigley  v.  Wailter,  (Super. 
Y.  286;  Eaton  v.  Alger,  (1872)  47  Ct.  G.  T.  1869)  32  Super.  Ct.  175. 
N.  Y.  345,  affirming  57  Barb.  179  S«e  also  Brainard  v.  Jones,  (Sup.  G. 
(joinder   of   maker   and   endorser   of  T.  1855)   11  How.  Pr.  569. 

note);  Clark  v.  Parker,   (Sup.  1838)  51.  Hadl«y  v.  Garner,   (Sup.  1906) 

19    Wend.    125;    Scott    v.    Standart,  116  App.  Div.  68,  101  N.  Y.  S.  777. 
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and  the  representatives  of  a  deceased  obligor,°^  and  it  does  not 
authorize,  where  the  defendants  are  charged  as  joint  promisors,  a 
recovery  against  them  as  several  but  not  joint  promisors.'^  This 
provision  also  applies  only,  as  expressly  stated,  where  the  parties 
are  liable  on  the  same  instrument  and  not  where  their  liability 
arises  out  of  separate  instruments  or  contracts."  And  even  before 
the  amendment  limiting  the  operation  to  eases  where  the  parties 
are  bound  by  the  same  written  obligation,  the  phrase  "  obligation 
or  instrument  "  was  held  to  require  that  the  parties  be  bound  by 
written  contract  to  authorize  their  joinder."^ 

§  IQOi.  statutory  Provision  for  Judgment  against  Part  of 
Defendants. —  At  quite  an  early  date  it  was  provided  by  statute 
in  general  terms  (see  Code  Civ.  Proc,  §  1204)  that  judgment  may 
be  given  for  or  against  one  or  more  defendants,  and  (see  Code  Civ. 
Proc,  §  456)  that  where  the  action  is  against  two  or  more  defend- 
ants judgment  may  be  taken  against  either  or  any  of  them  sever- 
ally where  the  plaintiff  would  be  entitled  to  judgment  against  such 
defendant  or  defendants  if  the  action  had  been  against  them  or 
any  of  them  alone.  These  provisions  are  held  not  only  to  authorize 
a  judgment  against  some  of  the  defendants  where  a  several  as 
distinguished  from  a  joint  liability  on  their  part  is  established,"* 
but  also  though  a  joint  liability  only  is  alleged  and  only  a  joint 
liability  is  established  against  a  part  of  the  defendants  or  a  sole^ 
liability  on  the  part  of  one  of  them.^'    In  this  connection  Emott,  J., . 


52.  Morehouse  v.  Ballou,  (Sup.  Sp.  55.  Strong  v.  Wheaton,  (Sup.  G.  T. 
T.  1853)    16  Barb.  289.  1»61)    38  Barb.  616. 

53.  Downing  v.  Mann,  (Com.  PI.  56.  Broome  v.  Taylor,  (1879)  76 
1854)  3  E.  D.  Smith  36,  9  How.  Pr.  N.  Y.  564,  modifying  as  to  other  mat- 
204.      See    also   Crandall    v.    Beach,  ters    13   Hun   341 ;    People  v.   Cram, 

(Sup.  Sp.  T.  1852)  7  How.  Pr.  271.  (Sup.   G.  T.   1853)    8  How.  Pr.  151. 

54.  Brewster  v.  Silence,  (1853)  8  See  also  Ely  v.  Olute,  (Sup.  G.  T. 
N.  Y.  207,  Seld.  Notes  93;  De  Ridder  1879)   19  Hun  35. 

V.  Schermerhorn,   (Sup.  Sp.  T.  1851)  57.  Brumskill  v.  James,   (1854)   11 

10  Barb.  638;  Tibbits  v.  Percy,  (Sup.  N.  Y.  294,  301;  Marquat  v.  Marquat, 
G.  T.  1857)  24  Barb.  39;  Leroy  v.  (1855)  12  N.  Y.  336;  Pruyn  v.  Black, 
Shaw,  (Super.  Ct.  Sp.  T.  1853)  9  (1S60)  21  N.  Y.  300;  Molntoslh  v. 
Super.  Ct.  6C6;  Phalen  v.  Dingee,  Ensign,  (1863)  28  N.  Y.  169;  Stede- 
(Com.  PI.  1855)  4  E.  D.  Smith  379;  kerv.  Bernard,  (1886)  102  N.  Y.  327,  2 
Allen  V.  Fosgate,   (Sup.  Sp.  T.  1855)  State  Rep.  16,  6  N.  E.  791,  9  Civ.'Pro. 

11  How.  Pr.  218;  Spencer  v.  374,  affirming  12  Daly  212,  17  Wkly. 
Wheelock,  (Sup.  G.  T.  1863)  11  N.  Dig.  540,  Hoflferiberth  v.  Nasih,  (1908:0 
Y.  Leg.  Obs.  329.  But  see  Enos  v.  191  N.  Y.  446,  84  N.  E.  400,  affirming 
Thomas,  (Sup.  Sp.  T.  1849)  4  How.  117  App.  Div.  284,  102  N.  Y.  S.  317,  3S 
Pr.  48.  Civ.  Pro.  259,  whidh  reversed  50  Misc. 
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says :  ' '  The  Code  speaks  of  taking  judgment  against  a  part  of  the 
defendants,  severally,  and  of  rendering  judgment  against  one  or 
more  of  the  defendants,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  would  be  proper.  It  seems 
-to  have  been  supposed  by  the  defendant's  counsel  here,  that  the 
use  of  the  word  '  several  '  confined  the  operation  of  the  section  to 
cases  where,  although  too  many  parties  were  made  defendants, 
the  liability  of  the  others,  if  there  were  more  than  one  who  were 
proper  parties,  was  several  in  its  character.  But  what  is  meant, 
evidently,  is  not  a  several,  but  a  separate  judgment.  The  incon- 
venience arising  from  the  rule  of  the  common  law,  that  where  the 
subject  of  the  suit  vv^as  a  joint  contract  the  recovery  must  be 
against  all  the  defendants,  or  neither,  was  what  these  provisions 
d,esigned  to  remedy.  Their  true  construction  is,  that  when  in  an 
action  upon  a  joint  contract  one  or  more  of  the  defendants  is 
proven  not  to  be  liable,  and  one  or  more  of  the  others  to  be  liable, 
a  separate  judgment  may  be  given  against  those  who  are  liable, 
whether  their  liability  be  joint  or  several,  and  the  other  defendants 
may  be  dismissed.  The  test  is  whether  the  plaintiff  can  recover 
in  the  action  against  any  of  the  defendants  if  they  had  been  sued 

328,  18  N.  Y.  Annot.  Cas.  341,  98  N.  lin   v.    Butterly,    (Super.    Ct.    G.    T. 

Y.  S.   684,  37   Civ.  Pro.  93;   Lawton  1856)    12  Super.  Ct.  327,  2  Abb.  Pr. 

V.  Partridge,    (Sup.   1906)    111  App.  44'6;  McKensie  v.  Farrell,  (Super.  Ct. 

Div.    8,    97    N.    Y.    S.    516;    Alaska  G.  T.   1859)    17  Super.  Ct.  192.     See 

Banking,  etc.,  Co.  v.  Van  Wyck,  ( Sup.  also  City  Bank  v.  Dearborn,    ( 1859 ) 

1911)    146  App.  Div.  5,  130  N.  Y.  S.  20  N.  Y.  244,  246;   Bonsteel  v.  Van- 

563;  Harrington  v.  Higham,  (Sup.  G.  derbilt,    (Sup.  G.  T.  1855)    21   Barb. 

T.    1853)     15    Barb.    524;    Parker   v.  26;    Wit'herhead   v.   Allen,    (Sup.   G. 

Jackson,   (Sup.  G.  T.  1862)    16  Barb.  T.  1859)  28  Barb.  661,  666;  McGuire 

33;  Stimson  v.  Van  Pelt,  (Sup.  G.  T.  v.  Johnson,  (Sup.  G.  T.  1870)  2  Lans. 

I8168)  66  Barb.  151;  Speyers  v.  Fisk,  305;   Martin  v.  Crehan,    (Sup.  G.  T. 

(Sup.    G.    T.    1875)    3    Hun    706,    6  1891)   39  State  Rep.  652,  15  N.  Y.  S. 

Thomp.  &  C.  197;  Dennis  v.  Charlick,  449;  Albany  Mechanics',  etc.,  Bank  v. 

(Sup.    G.   T.    1875)    6   Hun    21,   23;  Rider,   (Sup.  G.  T.  1851)  5  How.  Pr. 

Knickerbocker     lee     Co.     v.     Theiss,  401,  Code  Rep.  N.  S.  61;  FuUerton  v. 

(Sup.  App.  T.  1898)  23  Misc.  625,  52  Taylor,  (Sup.  G.  T.  1851)  6  How.  Pr. 

N.    Y.    S.    163,    reversing    on    other  259,   Code  Rep.  N.   S.  411.     But  see 

growids   22   Misc.    767,   49   N.   Y.   S.  Merrifield    v.    Cooley,     (Sup.    Sp.    T. 

1139;  Lapinsky  V.  Colish,  (Sup.  App.  1850)    4  How.  Pr.  272;   Fullerton  v. 

T.  1908)    61  Misc.  319,  113  N.  Y.  S.  Taylor,    (Sup.  Sp.   T.   1851)    6  How. 

733;   Power  Pub.  Co.  v.  Hall,    (Sup.  Pr.  259,  Code  B.  N.  S.  411;  MeMur- 

Sp.T.  1901)    69  N.  Y.  S.  533;  Nor-  ray  v.  Giflford,   (Sup.  Sp.  T.  1850)   5 

man  v.  Carter,   (Sup.  G.  T.  1888)   16  How.  Pr.  14;  People  v.  Cram,   (Sup. 

State  Rep.  2i50,  l.N.  Y.  S.  2i53;  Owen  G.   T.   1»53)    8  How.   Pr.   151,   154; 

V    Conner    (City  Ct.  G.  T.  1890)   33  Lewis  v.  Acker,  (Sup.  G.  T.  1864)   11 

Slate  Rep  144,  11  N.  Y.  S.  352;  Claf-  How.  Pr.  163. 
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alone.  "^*  And  where  an  action  is  brought  against  husband  and 
wife  jointly  and  the  husband  is  alone  liable,  judgment  may  be 
rendered  against  him  alone.^"  But  where  a  number  of  persons 
are  sued  as  members  of  a  firm  and  as  jointly  liable,  and  it  appears 
that  all  but  one  were  not  members  of  the  alleged  firm,  judgment 
cannot  be  taken  against  the  latter  unless  it  is  also  shown  that  there 
were  no  others  composing  the  firm  and  that  therefore  he  alone  was 
liable  on  the  firm's  contract.*" 

§  1002.  Default  or  Confession  by  One  Co-promisor. —  Under  the 
common  law  practice  where  several  parties  are  sued  on  a  joint 
obligation  and  one  of  them  makes  default  or  otherwise  admits  his 
liability,  no  judgment  can  be  entered  against  him  individually,  for 
no  recovery  can  be  had  in  the  action  unless  a  joint  obligation  by 
all  is  established;  and  if  upon  the  trial  of  the  issue  between  the 
plaintiff  and  the  defendants  who  appear,  the  plaintiff  is  nonsuited, 
the  nonsuit  operates  equally  for  the  benefit  of  the  defendant  in 
default,  the  judgment  of  nonsuit  being,  for  the  benefit  of  all  the 
parties.*^  This  was  changed  by  statute  at  quite  an  early  date  and 
it  was  provided  that  where  the  action  is  against  two  or  more 
defendants  and  a  several  judgment  is  proper,  the  court  may  in  its 
discretion  render  judgment  or  require  the  plaintiff  to  take  judg- 
ment against  one  or  more  defendants,  and  direct  that  the  action  be 
severed  and  proceed  against  the  others-  as  the  only  defendants. 
(Hee  Code  Civ.  Proc,  1205.)  Under  this  provision,  if  the  liability 
of  co-promisors  is  several  and  an  action  is  brought  against  two  or 
more,  judgment  on  default  by  one  may  be  entered  against  him  by 
order  of  court  before  the  issue  presented  by  the  others  is  disposed 
of,*^  and  where  one  of  the  defendants,  though  charged  as  a  joint 
promisor,  by  answer  expressly  admits  his  several  liability,  he  can- 
not object  to  the  entry  of  judgment  against  himself  before  the 
issue  presented  by  his  codefendants  is  determined.''  In  case  of  a 
default  by  one  joint  promisor  judgment  should  not  be  entered  up 

58.  Molntosh  v.  Ensign,  (1863)  28  61.  See  Stedeker  v.  Bernard,  {Com. 
N.  Y.  169,  176.                                               PI.  1883)   12  Daly  212,  215,  17  Wkly. 

59.  Marquat    v.    Marquat,     (1885)        Dig.  540. 

12  N.  Y.  336,  reversing  7  How.  Pr.  62.   See   Sluyter  v.  Smith,    (Super. 

417.  Ct.  1858)   15  Super.  Ct.  673,  677. 

60.  Hand  v.  Rogers,   (Sup.  App.  T.  63.    Stedeker    v.    Bernard,    (1886) 
1896)    16  Misc.   17,  73  St.  Rep.  277,  102   N.   Y.   327,   2   State   Rep.   16,  6 
37  N.  Y.  S.  657,  25  Civ.  Pro.  254,  af-  N.  E.  791,  9  Civ.  Pro.  374,  affirming 
firming  14  Misc.  248,  70  State  Rep.  12  Daly  212,  17  Wkly.  Dig.  540. 
446,  35  N.  Y.  S.  712. 
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against  him  until  the  issue  presented  by  the  others  has  been  dis- 
posed of,  as  only  one  final  judgment  is  to  be  entered  in  actions 
against  joint  debtors."  In  such  a  case  the  plaintiff  should  bring 
the  cause  to  trial  against  all  the  defendants  to  the  end  that  he  may 
upon  the  trial  of  the  issues  have  one  assessment  of  damages  and 
one  judgment  against  all  the  defendants,*^  and,  if  he  is  successful 
on  the  issue  raised  by  the  nondefaulting  debtor,  the  joint  promisor 
who  makes  default  is  equally  liable  with  the  other  defendants  for 
the  costs  of  the  defense  interposed  by  the  latter."*  If  the  plaintiff 
is  unsuccessful  in  the  issue  raised  by  the  joint  promisors  not  in 
default,  he  may  still  proceed  to  judgment  against  the  one  in 
default,*'  and  the  party  in  default  against  whom  judgment  is 
entered  without  disposing  of  the  issue  presented  by  the  other 
defendants  may  waive  the  irregularity,  and  by  his  consent,  either 
express  or  implied,  to  its  entry,  preclude  himself  from  having  it 
set  aside,  such  judgment  thereby  becoming  in  the  nature  of  a 
judgment  by  confession  which  is  expressly  authorized  (see  Code 
Civ.  Proc,  §  1278)  on  the  part  of  one  or  more  joint  promisors.** 
§  1003.  Joinder  of  Co-promisees  in  Enforcement. —  If  a  promise 
is  to  the  promisees  severally  and  not  jointly,  and  the  interest  of 
each  is  separate  and  distinct,  their  rights  are  to  be  enforced  sepa- 
rately; it  is  neither  necessary  nor  permissible  that  they  joint  in  pro- 
ceedings for  the  enforcement  of  their  several  claims.*'  On  the  other 
hand,  if  a  promise  is  joint  as  to  the  promisees,  it  is  the  general  rule 
that  they  must  all  join  in  an  action  for  its  enforcement,"'  and  where 

64.  Smith  v.  Weston,    (Sup.  G.  T.  67.  Sluyter  v.   Smith,    (Super.   Ct. 
1894)   81  Hun  87,  62  State  Rep.  623,        1858)    15  Super.  Ct.  673. 

24  Civ.  Pro.  141,  1  N.  Y.  Annot.  Cas.  68.  National     Bank     v.      Spencer, 

63,  30  N.  y.  S.  649;  Sluyter  v.  Smith,  (Sup.  G.  T.  1880)    19  Hun  569. 

(Super.  Ct.  1858)   15  Super.  Ct.  673;  69.  Spencer     v.     Wabash     R.     Co., 

Catlin  V.  Billings,  (Sup.  Sp.  T.  18'57)  (Sup.  1899)   36  App.  Div.  446,  55  N. 

13   How.   Pr.   511,   4   AWb.    Pr.    248;  Y.  S.  948;  Myers  v.  Cronk,   (Sup.  G. 

Jacques  V.  Greenwood,   (Com.  PI.  Sp.  T.  1887)   45  Hun  401,  10  State  Rep. 

T.  1855)    1  Abb.  Pr.  230;  Kinney  v.  127;  Villard  v.  Moyer,    (Sup.  Sp.  T. 

Befcher,    (Marine  Ct.  Sp.  T.  1877)   1  1907)    54    Misc.    369,    104   N.   Y.    S. 

City  Ct.  49.     See  also  Bacon  v.  Com-  537,  affirmed  123  App.  Div.  629,  107 

stock,    (Sup.   Sp.   T.   18i55)    11   How.  N.  Y.  S.   1054. 

Pr.  197.     But  see  National  Bank  v.  70.  Fisher  Textile   Co.  v.   Perkins, 

Spencer,    (Sup.  G.  T.  1880)    19  Hun  (Sup.    1904)     100   App.   Div.    19,   90 

569.  N.  Y.  S.  993;   Dole  v.  Halsey,    (Sup. 

65.  Sluyter  v.   Smith,    (Super.  Ct.  1819)     16    Johns.    34;    Weinfeld    v. 
1858)    15  Super.  Ct.  673.  Bergner,    (Sup.    App.   T.    1909)    114 

66.  Catlin  v.  Billings,  (Sup.  Sp.  T.  N.  Y.  S.  284. 
1857)    13  How.  Pr    611,  4   Abb.  Pr. 

248. 
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an  aceouiit  with  a  stockbroker  is  joint  on  the  part  of  the  customers, 
one  cannot,  without  joining  the  other  or  others,  maintain  an  action 
against  the  broker  with  respect  to  the  account."  But  though  the 
promise  is  in  form  joint,  still  if  the  interest  of  the  promisees  is 
several,  one  may  sue  alone  in  respect  to  his  interest J^  The  debtor 
may  by  a  new  contract  bind  himself  to  account  to  his  joint  creditors 
indi-vidually  for  their  respective  interests  in  the  demand  and  such 
contracts  are  susceptible  of  being  enforced  by  the  creditors  sepa- 
rately.'' And  if  a  debtor  settles  with  one  of  the  joint  creditors  for 
the  amount  of  the  claim  to  which  he  is  entitled,  it  is  held  that 
he  thereby  agrees  to  a  severance  of  their  interest,  so  as  to  entitle 
the  other  creditor  to  sue  alone.'*  In  this  connection  Jenks,  P.  J., 
quoting  with  approval  from  a  Massachusetts  case,  says :  "It  has 
long  been  a  settled  rule  in  this  commonwealth,  in  accordance  with 
the  law  as  understood  in  England  at  the  time  of  our  Revolution, 
that  when  a  person,  answerable  in  contract  to  two  jointly,  settles 
with  one  of  them,  so  that  that  one  has  no  longer  any  real  interest 
in  the  matter  in  dispute,  it  is  a  severance  of  the  cause  of  action, 
and  the  debtor  is  liable  in  an  action  at  law  to  the  other  alone. ' ' '° 
The  nonjoinder  as  plaintiff  of  a  joint  co-promisee  is  a  "  defect  " 
of  parties  plaintiff  (see  Code  Civ.  Proe.  §  488)  and  the  objection 
may  be  taken  by  demurrer  where  this  appears  on  the  face  of  the 
complaint,'"  and  the  objection  is  deemed  waived  if  not  so  taken." 
In  such  a  case  the  objection  cannot,  it  has  been  held,  be  taken  by 
answer.'*  Under  the  common  law  rule  where  a  number  of  persons 
join  in  an  action  on  a  contract,  to  entitle  the  plaintiff  to  recover 
it  is  necessary  to  establish  a  right  on  the  part  of  all  to  recover. 
Under  our  Code  practice  the  misjoinder  of  parties  plaintiff  is  made 


71.  Levy  v.   Popper,    (Sup.    1905)  75.  Schwartzman  v.  Fines  Rubber. 
104  App.  Dlv.  457,  93  N.  Y.  S.  842.  Co.,    (Sup.  1919)    L89  App.  Div.  749, 

72.  Villard  v.  Meyer,    (Sup.   1908)  753,  179  N.  Y.  S.  284. 

123    App.    Div.    629,    107    N.    Y.    S.  76.  Weinfeld     v.     Bergner,     (Sup. 

1054;  Heatter  v.  Day  Pub.  Co.,  (Sup.  App.  T.  1909)   114  N.  Y.  S.  284.     See 

1917)  181  App.  Div.  888,  167  N.  Y.  S.  also  Fisher   Textile   Co.   v.   Perkins, 

1104;    Hees    v.    Nellia,    (Sup.    G.    T.  (Sup.    1904)     100   Ap-p.   Div.    19,   90 

1873)  65  Barb.  440,  441,  1  Thomp.  &  N.  Y.  S.  993. 

C-  118.  77.  Hees    v.    Nellis,     (Sup.    G.   T. 

73.  Carrington  v.  Crocker,    (1867)  1873)    66  Barb.  440,  1  Thoinp.  &  C. 
37  N.  Y.  336,  337,  4  Abb.  Pr.  N.  S.  118. 

335,  4  Traas.  App.  230.  78.  Hees    v.    Nellis,     (Sup.    G.    T. 

74.  Schwartzman  v.  Pines  Rubber  1873)   65  Barb.  440,  1  Th»mp.  t  0. 
Co.,   (Sup.  1919)   189  App.  Div.  740,  118. 

179  N.  Y.  S.  284. 
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a  ground  for  demurrer  where  it  appears  on  the  face  of  the  com- 
plaint (see  Code  Civ.  Proe.  §  488),  and  it  is  further  provided  that 
unless  the  objection  is  taken  by  demurrer  where  it  appears  on  the 
face  of  the  complaint,  or  by  answer  where  it  does  not,  it  is  deemed 
to  have  been  waived  (see  Code  Civ.  Proc.  §§  498-499).  It  is  also 
provided  that  judgment  may  be  rendered  for  or  against  one  or 
more  plaintiffs  (see  Code  Civ.  Proc.  §  1204).  Under  these  pro- 
visions where  a  number  of  persons  join  in  an  action  on  a  contract 
and  objection  to  a  misjoinder  is  not  made  by  demurrer  or  answer 
and  the  proof  shows  that  one  or  more  are  not  entitled  to  recover, 
judgment  may  be  rendered  for  the  others  where  their  right  to 
recover  is  established." 

§  1004.  Release  by  One  Go-promisee. —  At  common  law  a  release 
by  one  joint  promisee  is  effectual  to  release  any  rights  which  his 
co-promisees  may  have.'"  As  said  by  Kent,  C.  J.,  in  an  early  case : 
"  It  is  a  general  principle  of  law,  that  where  two  have  a  joint  per- 
sonal interest,  the  release  of  one  bars  the  other. ' '  *^  And  for  this 
reason,  though  one  partner  has  no  inherent  power  to  bind  the  other 
members  by  an  instrument  under  seal,  the  release  by  one  part- 
ner of  a  partnership  claim  is  effectual  to  bar  the  rights  of  his 
eo-partners.*^ 

§  1005.  Payment  or  Tender  of  Performance  to  One  Co-prom- 
isee.—  Where  the  promise  is  to  several  persons  jointly,  they,  in  so 
far  as  the  promisor  is  concerned,  constitute  one  party  and  tender 
of  performance  to  one  is  a  sufficient  tender.'''  Thus  in  case  of  a 
contract  to  convey  land  to  two  persons  jointly  a  tender  of  the  con- 
veyance to  one  is  a  sufficient  offer  by  the  vendor  to  perform  to 
enable  him  to  recover  the  agreed  purchase  money  from  them  jointly. 
In  this  connection  Selden,  J.,  says:  "When  two  persons  have 
entered  into  a  joint  contract  for  the  purchase  of  lands,  if  one  of 
them  refuses  to  accept  a  deed  tendered  pursuant  to  the  contract, 
the  vendor  is  under  no  obligation  to  make  a  further  tender  to  the 
other.     As  between  the  vendor  and  the  vendees,,  the  contract  is 

79.  Wolverton  v.  Rogers,  (Sup.  Rep.  251,  9  N.  Y.  S.  312,  reversed  on 
1907)  123  App.  Div.  45,  107  N.  Y.  S.  other  grounds  131  N.  Y.  473,  43  State 
883.  Rep.  657,  30  N.  E.  489. 

80.  Pierson  v.  Hooker,  (Sup.  1808)  81.  Pierson  v.  Hooker,  (Sup.  1808) 
3   Johns.    68,   70;    Fitch   v.    Forman,  3  Johns.  68. 

(Sup  1817)    14,  Johns.  172;  Wheeler  82.  Pierson  v.  Hooker,   (Sup.  1808) 

V.  Curtis,  (Sup.  1834)   11  Wend.  663.  3  Johns.   68. 

But  see  Brewster  v.  Wooster,  (Super.  83.  Carman  v.  Pultz,  (1860)  21  N. 

Ct.  1890)   58  Super    Ct.  10,  30  State  Y.  547. 
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single ;  the  latter  constitute,  so  far  as  the  rights  of  the  vendor  are 
concerned,  but  one  party.  Each  is  holden  to  him  for  the  perform- 
ance of  the  entire  contract,  and  he  is  not  bound  to  recognize  any 
duality  of  tights  as  existing  between  them;  he  could  not  be  com- 
pelled to  execute  separate  deeds  for  their  respective  interests,  and, 
as  one  deed  only  was  required,  it  follows  that  one  alone  could 
accept  for  both.  Either  of  the  vendees,  therefore,  being  authorized 
to  accept  performance  on  the  other  part,  and  bound  to  complete 
performance  on  their  own,  upon  receiving  a  tender  of  a  conveyance, 
would  be  under  obligation  to  accept  it  and  make  the  corresponding 
payment;  and  his  neglect  or  refusal  to  do  so  would  be  a  clear 
breach  of  the  contract  on  the  part  of  such  vendees. ' '  **  Likewise 
in  ease  of  a  promise  to  pay  money  or  deliver  property  to  two  or 
more  persons  jointly,  a  payment  or  delivery  to  one  is  an  effectual 
performance  of  the  obligation.*^ 

§  1006.  Multipartite  Agreement. —  A  contract  to  which  there 
are  a  number  of  parties  may  contain  separate  promises  by  one  or 
more  of  the  parties  to  one  or  more  of  the  other  parties,  and  no 
party  in  such  a  case  may  be  held  liable  beyond  what  he  has  prom- 
ised,*^ nor  may  one  party  enforce  promises  by  the  others  except  in 
so  far  as  they  are  made  to  him  or  for  his  benefit."  Where  the 
promise  is  made  to  one  of  the  parties  of  a  tripartite  agreement,  to 
enable  him  to  enforce  it  it  is  not  necessary  that  the  consideration 
for  the  promise  move  from  him.**  Whether  the  right  or  privilege 
conferred  by  the  promise  of  one  party  to  a  multipartite  contract 
belongs  to  one  or  both  of  the  other  contracting  parties  depends 
upon  the  intention  as  gathered  from  the  words  used,  read,  so  far 
as  they  are  ambiguous,  in  the  light  of  surrounding  circumstances.*' 
Under  a  tripartite  agreement  providing  for  the  sale  of  a  saloon,  a 

84.  Carman  v.  Pultz,  (1860)  21  N.  87.  Berry  Harvester  Co.  v.  Walter 
Y.  547,  549.  A.    Wood    Mowing,    etc.,    Mach.   Co., 

85.  Fuehrman  v.  MoCord,  (Sup.  (18S7)  152  N.  Y.  540,  46  N.  E.  952, 
1906)  107  App.  Div.  12,  95  N.  Y.  S.  affirming  84  Hun  607  mem.,  65  State 
489,  affirmed  186  N.  Y.  566  mem.,  79  Rep.  869,  32  N.  Y.  S.  1138. 

N.  E.H05.  88.  Hamilton   v.    Hamilton,    (Sup. 

86.  Berry  Harvester  Co.  v.  Walter  1908)  127  App.  Div.  871,  112  N.  Y. 
A.  Wood  Mowing,  etc.,  Mach.  Co.,  S.  10.  See  supra,  section  354  et  seq., 
(1897)  152  N.  Y.  540,  46  N.  E.  952,  as  to  the  source  of  the  consideration 
affirming  84  Hun  607  mem.,  65  State  as  affecting  the  validity  of  a  promise 
Rep.   8&9,   32  N.  Y.   S.   1138;   Union  generally. 

Ins.  Co.  V.  Central  Trust  Co.,   (1899)  89.  Berry  Harvester  Co.  v.  Walter 

157  N.  Y.  633,  52  N.  E.  671,  29  Civ.  A.  Wood  Mowing,  etc.,  Mach.  Co., 
Pro.  1.  (1897)    152  N.  Y.  540,  46  N  B.  952. 
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brewing  company  agreed  to  pay  the  purchase  price  in  consideration 
that  all  the  beer,  sold  in  the  conduct  of  the  business  should  be  of  its 
manufacture.  In  addition  to  the  regular  price  of  the  beer  sold  the 
buyer  agreed  to  pay  to  the  brewing  company  the  sum  of  two  dol- 
lars per  barrel  until  the  purchase  price  was  paid.  The  brewing 
company  agreed  to  receive  the  money,  and  when  the  sum  of  $1,200 
had  been  received  it  would  pay  over  to  the  seller  the  whole  pur- 
chase price  of  the  saloon.  It  was  held  that  it  was  the  duty  of  the 
brewing  company  to  collect  the  additional  two  dollars  per  barrel 
upon  all  beer  delivered  at  the  saloon  and  apply  the  same  for  the 
benefit  of  the  seller,  since  the  word  "  receive  "  must  be  construed 
as  synonymous  with  the  word  ' '  collect  ' '  and  not  as  indicating  that 
the  brewing  company  was  to  become  a  mere  custodian  of  the  money 
and  not  liable  to  account  to  the  seller  until  the  stipulated  sum  was 
in  its  possession.'" 

90.  Maloney    v.    Iroquois    Brewing        19,  reversing  63  Apjp.  Div.  454,  71  N. 
Co.,   (1903)    173  N.  Y.  303,  66  N.  E.       Y.  S.  1098. 
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§  1007.  Rescission  by  Mutual  Agreement  Generally. —  A  con- 
tract while  executory  may  be  rescinded  and  put  an  end  to  by  the 
mutual  agreement  of  the  parties/  and  this  may  be  done  by  their 
tacit  consent,^  and  it  is  immaterial  that  one  of  the  parties  has 
expressed  his  refusal  to  go  on  with  the  contract.^  As  regards 
simple  contracts  the  rescission  may  be  by  an  oral  agreement  though 
the  contract  is  in  writing,*  and  it  is  immaterial  that  the  oral  rescis- 

1.  Mcintosh  V.  Miner,  (Sup.  1899)  Cas.  30,  45,  affirming  2  Thomp.  &  C. 
317  App.  Div.  483;  55  N.  Y.  S.  1074;        309. 

Tanenbaum  v.  Joaephi,    (Sup.   1904)  3.  Scofleld  v.  M'Gregor,    (1875)   63 

93  App.  Div.  341,  87  N.  Y.  S.  839;  N.   Y.    OS'S,   affirming   2  Htin  679,  5 

De   Peyster   v.   Pulver,    (Sup.   G.   T.  Thomp.  &  C.  688. 

1848)  3  Barb.  284.  4.  Moody  v.  Smith,    (1877)    70  N. 

2.  Thrasher  v.  Bentley,  (App.  Y.  598;  Farrington  v.  Brady,  (Sup. 
1875)  69  N.  Y.  649  mem.,  1  Albb.  N.  1896)    11   App.  Div.  1,  42  N.  Y.  S. 

[1560] 
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sion  of  a  written  contract  is  in  pursuance  of  a  contemporaneous 
oral  agreement  therefor  which,  under  the  parol  evidence  rule,  could 
not  have  been  enforced.^  If  the  contract  is  executory  on  both  sides, 
the  release  of  each  other  from  further  performance  is  a  sufficient 
consideration  for  their  agreement  to  put  an  end  to  the  contract.' 
While  one  party  has  no  right  to  terminate  an  executory  contract 
without  the  consent  of  the  other  party,  he  has  the  right  to  put  an 
end  to  the  further  performance  of  the  contract  subject  to  liability 
on  his  part  to  respond  in  damages  for  the  breach,  and  where  notice 
to  this  effect  is  given,  the  other  party  has  no  right  to  continue  per- 
formance and  therebj'  increase  the  damages  resulting  from  such 
breach.' 

§  1008.  Rescission  of  Sealed  Contract  by  Parol  Agreement. — 
According  to  the  strict  common  law  rule  a  contract  under  seal  can- 
not be  rescinded  or  discharged  prior  to  its  breach  except  by  a  con- 
tract of  equal  dignity,  and  therefore  this  cannot  be  done  by  a  parol 
executory  agreement.  And  this  has  been  frequently  asserted  as 
the  rule  in  our  state,^  and  has  been  said  to  be  true  though  the  parol 
agreement  is  subsequently  fully  executed.'  If  a  contract  under 
seal  has  been  broken,  the  cause  of  action  therefor  is  regarded,  even 
at  common  law,  as  distinct  from  the  obligation  of  the  contract 
while  executory  and  may  be  discharged  by  a  parol  agreement.'" 
The  strict  rule  of  the  common  law  as  to  the  discharge  of  a  con- 

385;  Mcintosh  v.  Miner,  (Sup.  1899)  7.  Dillon  v.  Anderson,  (App.  1870) 

37  App.  Div.  483,  55  N.  Y.  S.  1074;  43   N.    Y.    231.      See    supra,    section 

Keating    v.    Price,     (Sup.     1799)     1  906. 

Johns.  Cas.  22;  Proctor  v.  Thompson,  8.  Farrington     v.      Brady,      (Sup. 

(Sup.  Sp.   r.  1882)    13  Abb.  N.  Cas.  1896)   11  App.  Div.  1,  3,  42  N.  Y.  S. 

340.  385;  Veerhoff  v.  Miller,   (Sup.  1808) 

5.  Lyon.s  Bank  v.  Demmon,  (Sup.  30  App.  Div.  3i55,  356,  51  N.  Y.  S. 
1844)   Hill  &  D.  Supp.  398.  1048;  Suydam  v.  Jones,   (Sup.  1833) 

6.  Hadden  v.  Dimick,   (App.  1872)  10  Wend.  180;  Delacroix  v.  Bulkley, 

48  N.  Y.  661,  13  Abb.  Pr.  N.  S.  135,  (Sup.  1834)  13  Wend.  71;  Kuhn  v. 
reversing  31  How.  Pr.  196;  Mcintosh  Stevens,  (Super.  Ct.  1868)  30  Super. 
V.'  Miner,    (Sup.   1899)    37  App.  Div.       Ct.  544,  36  How.  Pr.  275. 

483    55  N  Y   S    1074;  Tanenbaum  v.  9.  Clough  v.   Murray,    (Super.   Ct. 

Josephi,    (Sup.    1904)    93   App.   Div.  G.  T.  1864)    26  Super.  Ct.  7. 

341    87  N    Y.   S.   839;    McCreevy  v.  10.  Dodge  v.   Crandall,    (1864)    30 

Day     (Sup    G.  T.  1889)    1  Silv.  Sup.  N.    Y.    294;    Delacroix    v.    Bulkley, 

21«    23   State  Rep.  774,  6  N.  Y.   S.  (Sup.  1834)   13  Wend.  71;  Clough  v. 

49  affirmed   119  N.  Y.   1,  23  N.   E.  Murray,    (Super.  Ct.  G.  T.  1864)   26 
198-  Tallman  v.  Earle,   (Com.  PI.  G.  Super.    Ct.    7.      But    see    Eddy    v. 
T.  1891)  37  State  Rep.  271,  13  N.  Y.  GraVes,   <Sup.  1840)   23'  Wend.  82. 
S.   805.     See   also  Hart  v.   Lauman, 

(Sup.  G.  T.  1859)   29  BarbJ  410; 
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tract  mider  seal  by  a  parol  agreement  is  no  longer  fully  recognized 
in  our  state,  and  not  only  may  a  contract  under  seal,  even  prior 
to  breach,  be  discharged  or  rescinded  by  a  simple  contract  if 
executed,"  but  according  to  the  view  now  taken  a  substituted  parol 
executory  agreement  may  operate  as  a  satisfaction  and  discharge 
of  a  sealed  undertaking,  if  such  parol  agreement  is  supported  by 
a  sufficient  consideration  and  is  accepted  as  a  satisfaction.^^  In 
this  connection  Andrews,  J.,  says :  ' '  The  application  of  this  rule 
[the  strict  common  law  rule]  often  produced  great  inconvenience 
and  injustice,  and  the  rule  itself  has  been  overlaid  with  distinctions 
invented  by  the  judges  of  the  common  law  courts  to  escape  or  miti- 
gate its  rigor  in  particular  cases.  But  in  equity  the  form  of  the 
new  agreement  is  not  regarded,  and  under  the  recent  blending  of 
the  jurisdiction  of  law  and  equity,  and  the  right  given  by  the 
modern  rules  of  procedure  in  this  country  and  in  England  to  inter- 
pose equitable  defenses  in  legal  actions,  the  common  law  rule  has 
lost  much  of  its  former  importance. ' ' "  And  Ingraham,  J.,  says 
that  "it  is  now  settled  in  this  [our]  state  that  a  new  agreement 
by  parol,  or  without  a  seal,  is  sufficient  to  abrogate  a  prior  agree- 
ment under  seal. ' ' " 

§  1009.  New  Contract  as  Rescission. —  An  alteration  of  or 
departure  from  the  terms  of  a  contract  in  its  performance,  with 
the  consent  of  the  parties,  does  not  per  se  operate  as  a  rescission 
of  the  whole  contract,^'  and  a  second  contract  entered  into  between 
the  parties  to  an  existing  contract  does  not  operate  as  an  implied 
abrogation  of  the  first  contract  unless  it  is  inconsistent  with  the 
continued  existence  of  such  prior  contract,'^*  and  a  new  agreement 
which  is  itself  invalid  in  law,  as  for  instance  for  uncertainty,  can- 

11.  McCreery  v.  Day,  (1890)  119  N.  Y.  1,  28  State  Rep.  597,  23  N.  E. 
N.  Y.  1,  28  State  Rep.  597,  23  N.  E.  198;  Mcintosh  v.  Miner,  (Sup.  1899) 
198,  affirming  23  State  Rep.  774;  Lat-  »7  App.  Div.  483,  489,  55  N.  Y.  S. 
timore   v.    Harsen,    (Sup.    1817)     14  1074. 

Johns.  330;  Deartjorn  v.  Cross,  (Sup.  13.  McCreery  v.   Day,    (1890)    119 

1827)   7  Cow.  48;  Sherman  v.  Engel,  N.  Y.  1,  7,  28  State  Rep.  597,  23  N. 

(Sup.  App.  T.  1896)  18  Misc.  484,  75  E.  198. 

State   Rep.    1335,   41   N.  Y.   S.   959;  14.  Mcintosh  v.  Miner,  (Sup.  1899) 

Miller    v.    Sullivan,     (Sup.    App.    T.  37      App.      Div.      483,     490,     citing 

1900)   33  Misc.  752,  67  N.  Y.  S.  168;  McCreery  v.  Day,  supra. 

Tallman   v.   Earle,    (Com.   PI.   G.   T.  15.  Meyer  v.  Hallock,    (Super.  Ct. 

1891)   37  State  Rep.  271,  13  N.  Y.  S.  G.  T.  1864)   2i5  Super.  Ct.  284. 

805;     Townsend    v.    Empire    Stone-  16.  Pardee  v.  Kanady,   (1885)   100 

Dressing  Co.,    (Super.  Ct.   1856)    13  N.  Y.  121,  2  K.  E.  885;  Porteous  v. 

Super.  Ct.  208.  WilliamB,   (1889)    115  N.  Y.  116,  23 

12.  McCreery  v.  Day,    (1890)    119  State  Rep.  655,  21  N.  E.  711.  revers- 
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not  operate  to  extinguish  a  prior  valid  contract."  The  parties  may 
if  they  see  fit  substitute  a  new  contract  for  an  existing  one  which 
will  operate  as  a  rescission  of  the  old  one/^  and  a  new  agreement, 
fully  covering  the  subject  matter  of  an  existing  contract  and  incon- 
sistent with  its  continuance,  will  ordinarily  operate  as  a  rescission 
of  the  earlier  contract."  Thus  where  an  employer,  in  order  to 
obtain  the  continued  services  of  an  employee  who  had  wrongfully 
left  his  employ,  entered  into  a  new  contract  with  the  employee  at 
an  advanced  compensation,  the  new  contract  conferring  on  the 
employer  rights  not  given  by  the  old  contract,  it  was  held  that 
the  new  contract  operated  as  a  rescission  of  the  earlier  one.** 
Whenever  a  right  of  action  has  once  vested  in  a  person  it  can  only 
be  destroyed  by  a  release  under  seal  or  by  the  receipt  of  something 
in  satisfaction  of  the  wrong  done,^^  and  consequently  where  there 
has  been  a  breach  of  a  contract  a  new  contract  entered  into  between 
the  parties  will  not  necessarily  operate  as  a  rescission  of  the  con- 
tract so  broken  and  a  discharge  of  the  cause  of  action  for  such 
breach  if  it  is  not  accepted  as  a  substitute  for  and  satisfaction  of 
the  old  contract.^^  Thus  where  a  contract  for  the  sale  of  a  quan- 
tity of  malt  was  broken  by  the  seller  after  the  delivery  of  a  part, 
and  the  parties  entered  into  another  contract  for  the  sale  of  a  dif- 
ferent amount  of  the  commodity,  the  part  delivered  under  the  old 
contract  to  be  taken  as  a  part  of  the  amount  to  be  delivered,  it 
was  held  that  the  new  contract  did  not  operate  as  a  rescission  of 
the  old  contract  and  a  discharge  of  the  cause  of  action  for  its 
breach,  if  the  parties  did  not  agree  that  it  should  so  operate.^^ 
Where  a  new  contract  is  entered  into  which  expressly  annuls  a 


ing   53   Super.  Ct.   242;   Newcomb  v.  1897)    20  App.  Div.  19,  46  N.  Y.  S. 

Fraser,    (Com.    PI.    G.    T.    1892)    46  630;    New   York  v.   Brooklyn   Union 

State    Rep.    168,    18    N.    Y.    S.    856;  El.  R.  Co.,  (Sup.  1918)  182  App.  Div. 

Meylert  v.  Gas  Consumers'  Ben.  Co.,  507,   169  N.  Y.  S.  891,  affirming  158 

(Sup.  1890)   26  Abb.  N.  Cas.  262,  14  N.  Y.  S.  560;  Gage  v.  Parker,   (Sup. 

N.  Y.  S.  148.  G.  T.  1857)   25  Barb.  141. 

17.  Waters  v.   Smith,    (Sup.   G.  T.  20.  Triangle    Waist   Co.    v.    Todd, 
1886)    23  Wkly.  Dig.  500.  (1918)   223  N.  Y.  27,  119  N.  E.  693, 

18.  Triangle    Waist    Co.    v.    Todd,  reversing  on  other  grounds  168  App. 
(1918)    223  N.  Y.  27,  119  N.  E.  693,  Div.  693,  154  N.  Y.  S.  542. 
reversing  on  other  grounds  168  App.  21.  McKnight  v.  Dunlop,   (1851)   5 
Div.  693,  154  N.  Y.  S.  542.  N.  Y.  537,  544.      . 

19.  Price   v.    McGown,    (1853)     10  22.  MeKnight  v.  Dunlop,  (185il)  5 
N.  Y.  465,  Seld.  Notes  141,  affirming  N.  Y.  537. 

2  Barb.  270,  which  reversed  1  Hoff.  23.  McKnight  v.  Dunlop,   (1851)  5 

Ch     125-    Baldwin    v.    Kelly,    (Sup.  N.  Y.  537,  afflrmin?  4-  Barb.  36. 
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previous  contract,  provisions  in  the  latter  are  no  longer  effective 
except  as  they  are  made  a  part  of  the  new  contract.^* 

§  1010.  Groimds  for  Rescission  in  Invitum  Generally.—  Where 
a  person  is  induced  by  the  fraud  of  the  other  party  to  enter  into 
a  transaction,  this  affords  ground  for  rescission.^"  And  where  one 
party  has  been  induced  by  the  fraud  of  the  other  to  accept  as  per- 
formance something  different  from  that  contracted  for,  this  may 
also  furnish  ground  for  rescission.  Thus  where  a  person  purchased 
certain  lots,  and  by  the  fraud  of  the  vendor  was  induced  to  accept 
a  conveyance  of  other  lots,  this  has  been  held  to  entitle  him  to 
rescind  the  purchase  and  recover  back  the  price  paid.^^  Mistake  of 
fact  may  also  furnish  ground  for  rescission  ^'  as  well  as  a  total  fail- 
ure of  consideration.^  Also  material  misrepresentations  may  afford 
ground  for  relief  in  equity  by  way  of  rescission,  thoilgh  the  repre- 
sentations were  not  made  with  knowledge  of  their  falsity  or  with 
an  intent  to  deceive,  and  consequently  were  not  ground  for  an 
action  for  damages  as  for  fraud.^'  In  case  of  an  executory  contract 
not  involving  any  personal  relation  of  confidence,  or  the  exercise 
of  personal  skill  or  science,  if  there  are  no  words  restraining  its 
assignment,  the  mere  insolvency  of  one  of  the  parties  and  his  assign- 
ment for  the  benefit  of  creditors  or  the  appointment  of  a  receiver 
to  take  over  his  assets  do  not  entitle  the  other  party  to  rescind 
or  treat  the  contract  as  abrogated.  The  interest  in  such  a  contract 
passes  with  the  rest  of  the  debtor's  property  to  the  assignee  or 
receiver;  he  may  enforce  the  contract  or  go  on  and  complete  it, 

24.  Long  V.  Millerton  Iron  Co.,  G.  T.  1871)  4  Lans.  41;  L.  D.  Gar- 
(Sup.  a.  T.  1883)   17  Wkly.  Dig.  133.  rett  Co.  v.  Halsey,  (Sup.  Sp.  T.  1902) 

25.  See  supra,  section  146.  38  Misc.  438,  77  N.  Y.  S.  989.     As  to 

26.  Youngman  v.  Smadback,   (Sup.  mistake   generally    as    affecting   ccm- 
App.  T.  1909)   64  Misc.  60,  117  N.  Y.  tract,  see  supra,  section  71  et  seq. 
S.  1030.  28.  Hoffman  v.  Duryea,    (Sup.  Sp. 

27.  Belknap  v.  Sealer,  (1856)  14  T.  1902)  38  Misc.  553,  77  N.  Y.  S. 
N.   Y.    143;    Flynn   v.    Smith,    (Sup.  1086. 

1906)   111  App.  Div.  870,  98  N.  Y.  S.  29.  Bloomquist  v.   Parson,    (1918) 

56;   Dominicis  v.  United  States  Cas-  222  N.  Y.  375,  118  N.  E.  855,  affirm- 

ualty  Co.,  (Sup.  1909)   132  App.  Div.  ing  170  App.  Div.  64,   156  N.  Y.  S. 

953,  116  N.  Y.  S.  975;  Harper  v.  New-  47,  wliich  modified  88  Misc.  615,  161 

Iburgh,    (Sup.    1913)     159    App.    Div.  N.  Y.  S.  366;  Leary  v.  Geller,  (1918) 

695,- 145   N.   Y.   S.   59,   reversing   79  224  N.  Y.  56,   120  N.  E.  31,  revers- 

Misc.  299,   199  N.  .Y.   S.   1057;   Orth  ing    173    App.    Div.    889    mem.,    157 

V.    Raesohe,     (Sup.    1914)    165    App.  N.  Y.  S.  1131;  Simpson  v.  J.  L  Case 

Div.  513,  150  N.  Y.  S.  957,  14  Mills  Tliresting   Mach.  Co.,    (Sup.   Sp.   T. 

213,  affirmed  222  N.  Y.  517  mem.,  118  1918)    170  N.  Y.  S.  166.     See  supra, 

N.  E.  1071;  Smith  v.  Mackin,   (Sup.  section   202. 
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either  on  his  own  discretion  or  under  an  order  of  the  court,  as  the 
case  may  be.^"  And  in  case  of  an  executory  contract  for  the  sale 
of  property  on  credit,  while  the  subsequent  insolvency  of  the  buyer 
entitles  the  seller  to  demand  payment  on  the  delivery  of  the  prop- 
erty, it  does  not  authorize  him  to  rescind  the  contract.'^  The  con- 
tract itself  may  confer  on  one  of  the  parties  the  right  to  rescind, 
and  when  the  election  to  exercise  this  right  has  been  asserted  it 
puts  an  end  to  the  contract  and  no  recovery  can  be  had  on  the 
basis  of  its  continued  existence.'^ 

§  1011.  Breach  of  Contract  as  Ground  for  Rescission  Gen- 
erally.— ^Where  the  contract  is  executory  and  one  party  is  in  default 
in  its  performance,  this  entitles  the  party  not  in  default  to  rescind 
as  regards  further  performance.''  A  breach  in  any  material  stipu- 
lation, if  wilful,  is  ground  for  rescission,'*  and  if  the  stipulation 
broken  is  a  fundamental  one  it  is  not  necessary  that  the  breach 
be  wilful.'' 

As  a  general  rule  the  failure  of  a  party  to  make  a  payment 
agreed  to  be  made  in  the  course  of  the  performance  of  the  contract 
by  the  other  party  affords  ground  for  its  rescission  and  excuses 
the  latter  from  further  performance ;  "  where,  however,  there  was 


30.  Vandegrift  v.  Cowles  Engineelr- 
ing  Co.,  (1900)  161  N.  Y.  435,  55 
JSr.  E.  941.  As  to  the  assignability  6f 
contracts  generally  and  the  right  Of 
the  assignee  to  perform  the  same, 
see  supra,  section  758  et  seq. 

31.  Pardee  v.  Kanady,  (1885)  100 
N.  Y.  121,  2  N.  B.  885. 

32.  (Stewart  v.  Huntington,  (Sup. 
G.  T.  1887)   4  State  Rep.  760. 

33.  Husted  v.  Craig,  (1867)  36  N. 
Y.  221,  1  Trans.  App.  331;  Hadden 
V.  Dimick,  (1872)  48  N.  Y.  661,  13 
Abb.  Pr.  N.  S.  135,  reversing  31  How. 
Pr.  196;  Atlantic  Bldg.  Supply  Co. 
V.  Vulcanite  Portland  Cement  Co., 
(1911)  203  N.  Y.  133,  96  N.  E.  370, 
reversing  137  App.  Div.  907  mem., 
122  N.  Y.  S.  28;  Clarke  Contracting 
Co.  V.  New  York,  (1920)  229  N.  Y. 
413,  1218  N.  E.  241,  modifying  182 
App.  Div.  8315,  170  N.  Y.  S.  136; 
Lawlor  v.  Magnolia  Metal  Co.,  (Sup. 
1898)  33  App.  Div.  356,  53  N.  Y.  S. 
950;  Miller  v.  Leo,  (Sup.  1898)  35 
App.    Div.    589,    55    N.    Y.    S.    165; 


Whiting  V.  Derr,  (Sup.  1907)  121 
App.  Div.  239,  105  N.  Y.  S.  854; 
Raftery  v.  World  Film  Corp.,  (Sup. 
1917)  180  App.  Div.  475,  167  N.  Y. 
S.  1027;  Shapiro  v.  Benenson,  (Sup. 
1917)  181  App.  Div.  19,  167  N.  Y.  S. 
1004;    Van    Benthuysen    v.    Crapser, 

(Sup.  1811)  8  Johns.  257;  Raymond 
V.  Bearnard,  (Sup.  1815)  12  Johns. 
274;  Wilson  v.  Martin,  (Sup.  1844) 
1    Denio    602;    Duncan  v.    Edgerton, 

(Super.  Ct.  G.  T.  1860)  19  Super. 
Ct.  36. 

34.  Raftery  v.  World  Film  Corp., 
(Sup.  1917)  180  App.  Div.  47.5,  167 
N.  Y.   S.   1027. 

35.  Raftery  v.  World  Film  Corp., 
(Sup.  1917)  180  App.  Div.  475,  167 
N.  Y.  S.  1027. 

36.  Gardner  v.  Clark,  (1860)  21 
N.  Y.  399;  Graf  v.  Cunningham, 
(1888)  109  N.  Y.  369,  15  State  Rep. 
524,  16  N.  E.  651;  Thomas  v. 
Stewart,  (1892)  132  N.  Y.  580,  43 
State  Rep.  881,  30  N.  E.  577,  4  Silv. 
App.  130;  Kokomo  Strawboard  Co.  v. 
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a  bona  fide  dispute  between  the  parties  as  to  the  amount  payable, 
and  the  parties  had  entered  into  negotiations  looking  towards  the 
settlement  of  this  dispute,  the  right  of  the  party  to  whom  the  pay- 
ment was  owing  to  rescind  has  been  held  dependent  upon  a  reason- 
able notice  given  to  the  other  party  of  an  intention  to  terminate 
the  contract  if  the  failure  to  make  the  payment  continued.^'  And 
it  is  held  that  the  mere  failure  to  make  a  payment  falling  due  under 
a  building  contract,  or  the  like,  while  it  may  authorize  the  con- 
tractor to  put  an  end  to  the  contract  and  recover  the  value  of  the 
work  theretofore  done,  it  is  not  such  a  breach  as  will  entitle  him 
to  abandon  the  work  and  recover  the  profits  which  he  would  have 
made  if  the  contract  had  been  completed ;  ^*  it  is  otherwise,  however, 


Inman,  (1892)  134  N.  Y.  92,  45  State 
Rep.  610,  31  N.  E.  248;  Nichols  v. 
Scranton  Steel  Co.,  (1893)  137  N.  Y. 
471,  51  State  Rep.  277,  33  N.  E.  561 ; 
Raa)be  v.  Squier,  (1895)  148  N.  Y. 
81,  42  N.  E.  516;  Lawrence  v.  Heyl- 
man,  (Sup.  1903)  89  App.  Div.  620, 
85  N.  Y.  S.  789,  affirmed  184  N.  Y. 
531  mem.,  76  N.  E.  1098;  Price  v. 
New  York,  (Sup.  1905)  104  App. 
Div.  198,  93  N.  Y.  S.  967;  Raftery 
V.  World  Film  Corp.,  (Sup.  1917) 
180  App.  Div.  475,  167  N.  Y.  S.  1027; 
American  Broom,  etc.,  Co.  v.  Ad- 
dicks,  (Sup.  App.  T.  1896)  19  Misc. 
36,  42  N.  Y.  S.  871 ;  Ganser  v.  Weber, 

(Sup.  App.  T.  1901)  315  Misc.  303, 
71  N.  Y.  S.  773;  De  Vivo  v.  Gallerani, 

(Sup.  App.  T.  1919)  105  Mis-c.  606, 
174  N.  Y.  S.  13;  Barnes  v.  Denslow, 

(Sup.  G.  T.  1890)  30  State  Rep.  315, 
56  Hun  640,  9  N.  Y.  S.  53.  See  also 
Snyder  v.  New  York,  ( Sup.  1902 )  74 
App.  Div.  421,  77  N.  Y.  S.  637; 
Hoch'berg  Contracting  Co.  v.  F.  &  P. 
Auto  Transp.  Co.,  .  (Sup.  App.  T. 
1916)   158  N.  Y.  S.  879. 

37.  St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumber  Co.,  (1906)  186  N.  Y. 
89,  78  N.  E.  701,  reversing  105  App. 
Div.  341,  93  N.  Y.  S.  1146,  which 
affirmed  on  opinion  below  42  Misc. 
102,  85  N.-  Y.  S.  1034.  In  this  ease 
a  contract  for  the  sale  and  delivery 
of  a  designated  quantity  of  pulp 
wood  a  year,  for  a  certain  period  of 


years  at  a  specified  price  per  cord, 
provided  that  the  seller  should  com- 
mence to  cut  the  wood  at  a  specified 
time  each  year  for  the  following  sea- 
son's supply,  and  that  the  purchaser 
should  make  such  advances  to  the 
seller  as  it  might  request  during  the 
progress  of  the  work,  but  not  more 
than  approximately  the  cost  of  the 
work  done,  the  balance  of  the  pur- 
chase price  to  be  paid  at  a  specified 
time  after  the  delivery  of  the  wood 
to  the  buyer.  The  buyer,  from  time 
to  time,  at  the  demand  of  the  seller, 
advanced  various  sums  until  they  ag- 
gregated an  amount  which  the  buyer 
believed  and  claimed  was  sufficient  to 
comply  with  the  contract,  but  which 
the  seller  claimed  was  insufficient  and 
he  notified  the  buyer  that  the  con- 
tract would  be  rescinded  unless  re- 
quests for  further  advances  were  com- 
plied with  more  promptly.  It  was 
held  that  the  seller  could  not,  with- 
out other  and  more  definite  notice 
and  while  negotiations  for  an  arbi- 
tration of  the  differences  between 
them  were  pending,  during  which 
time  it  accepted  further  advances 
from  the  vendee,  return  the  moneys 
advanced  and  rescind  the  contract. 

38.  Wharton  v.  Wineh,  (1893)  140 
N.  Y.  287,  55  State  Rep.  6.52,  35  N.  E. 
589 ;  Jones  v.  New  York,  (Sup.  1901 ) 
57  App.  Div.  403,  6S  N.  Y.  S.  228, 
on  prior  appeal  47   App.  Div.  39,  62 
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if  the  refusal  to  pay  is  so  unreasonable  and  inexcusable  as  under 
the  circumstances  to  indicate  a  repudiation  of  the  contract  and  a  re- 
fusal further  to  perform  or  permit  performance  by  the  contractor.^' 
One  party  cannot  by  a  breach  of  the  contract  on  his  part  create 
a  condition  which  naturally  brings  the  other  party  in  default,  and 
then  claim  a  right  to  rescind  for  the  default  of  the  latter.^"  It  has 
also  been  held  that  the  fact  that  a  demand  by  one  party  is  made 
upon  the  other  not  warranted  by  the  contract  cannot  be  considered 
a  refusal  by  the  former  to  perform  which  will  authorize  the  latter 
to  rescind,  where  such  demand  was  not  accompanied  with  any  notice 
that  the  party  would  not  perform  on  his  part  if  the  demand  was 
not  complied  with."  Thus  where  the  defendant,  an  insurance 
broker,  agreed  to  furnish  and  the  defendant  to  take  a  certain  mini- 
mum amount  of  fire  insurance  for  an  agreed  price,  the  mere  fact 
that  the  broker,  in  delivering  policies  in  place  of  others  which  had 
been  canceled  by  the  insurers,  erroneously  insisted  that  he  be  paid 
an  additional  amount  for  such  policies,  was  held  not  to  constitute 
a  failure  by  the  broker  to  perform  his  contract  which  would  entitle 
the  defendant  to  rescind,  where  the  broker's  demand  was  not 
accompanied  with  a  refusal  on  his  part  to  perform  unless  his 
demand  was  complied  with.*^ 


N.  Y.  S.  284,  and  affirmed  170  N.  Y. 
580  mem.,  63  N".  E.  1118;  Moore  v. 
Taylor,  (Sup.  G.  T.  1886)  42  Hun 
45,  5  State  B.ep.  20'2;  Hudson  River 
Power  Transmission  Co.  v.  United 
Traction  Co.,  (Sup.  Sp.  T.  1904)  43 
Misc.  205,  88  N.  Y.  S.  448,  modified 
on  other  grounds  98  App.  Div.  568,  91 
N.  Y.  S.   179. 

39.  Wharton  v.  Winch,  (1893)  140 
N.  Y.  287,  55  State  Kep.  652,  35  N. 
E.  589;  Jones  v.  New  York,  ('Sup. 
1910)  47  App.  Div.  39,  62  N.  Y.  S. 
284. 

In  Jones  v.  New  York,  supra,  which 
involved  a  contract  with  a  munici- 
pality for  work  and  labor  to  be  paid 
for  in  instalments  as  the  work  pro- 
gressed, Barrett,  J.,  said :  "  There  is 
undoubtedly  a  material  distinction 
between  the  effect  of  a  default  in 
payment  of  an  instalment  when  it 
becomes  due  under  such  a  contract 
as  that  under  consideration,  arising 
from  mere  temporary  inability,  and 


a  deliberate  refusal,  based  upon  the 
asserted  invalidity  of  the  contract 
and  the  denial  of  the  contractor's 
right  to  proceed  or  to  receive  any 
payment  thereunder.  The  former 
may  be  a  breach  which,  while  it 
would  permit  the  contractor  to  aban- 
don the  work  and  recover  for  that  al- 
ready done,  would  not  entitle  him  to 
prospective  profits.  .  .  .  But  thii 
latter  goes  to  the  root  of  the  con- 
tract, and  is  equivalent  to  an  aban- 
donment of  it  in  its  entirety.  Under 
suoh  circumstances  the  contractor  is 
entitled  to  recover  prospective  prof- 
its." 

40.  Gardner  v.  The  Roycrofters, 
(Sup.  1909)  134  App-.  Div.  45,  118 
N.  Y.  S.  703,  affirmed  197  N.  Y.  511 
mem.,  90  N.  E.  1150. 

41.  Taiienbaum  v.  Federal  Match 
Co.,  (1907)  189  N.  Y.  75,  81  N.  E. 
565. 

42.  Tanenbaum  v.  Federal  Match 
Co.,    (1907)    189  N.  Y.  75,  81  N.  E. 
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It  is  held  that  where  the  consideration  for  a  conveyance  or  trans- 
fer of  property  is  an  executory  promise  on  the  part  of  the  grantee 
or  transferee,  the  failure  to  perform  such  promise  may  constitute 
ground  for  rescission  in  equity  if  the  promise  is  of  such  a  nature 
that  the  damages  resulting  from  the  breach  cannot  be  proven  with 
precision  to  afford  adequate  relief."  In  this  connection  Vann,  J., 
says :  "  There  is  no  hard  and  fast  rule  on  the  subject  of  rescission, 
for  the  right  usually  depends  on  the  circumstances  of  the  particu- 
lar case.  It  is  permitted  for  failure  of  consideration,  fraud  in 
making  the  contract,  for  inability  to  perform  it  after  it  is  made, 
for  repudiation  of  the  contract  or  an  essential  part  thereof  and 
for  such  a  breach  as  substantially  defeats  its  purpose.  It  is  not 
permitted  for  a  slight,  casual  or  technical  breach,  but,  as  a  general 
rule,  only  for  such  as  are  material  and  wilful,  or,  if  not  wilful, 
so  substantial  and  fundamental  as  to  strongly  tend  to  defeat  the 
object  of  the  parties  in  making  the  contract.  Failure  to  perform 
in  every  respect  is  not  essential,  but  a  failure  which  leaves  the  sub- 
ject of  the  contract  substantially  different  from  what  was  con- 
tracted for  is  sufficient.  If  the  party  who  seeks  rescission  has  an 
adequate  remedy  at  law,  ordinarily  he  is  not  entitled  to  rescind, 
but  in  case  of  repudiation,  or  of  a  breach  going  to  the  root  of  the 
contract,  unless  the  damages  can  be  ascertained  with  reasonable 
certainty,  rescission  is  a  matter  of  right,  with  restitution  instead  of 
compensation. ' '  ^*  And  where  a  person  subscribed  for  and  pur- 
chased stock  on  the  express  assurance  and  condition  that  certain 
persons  objectionable  to  him  should  not  be  connected  with  the  cor- 
poration, he  has  been  permitted,  on  the  breach  of  such  condition, 
to  rescind  his  purchase  and  recover  the  money  paid.*'  It  is  other- 
wise, however,  where  damages  for  the  breach  will  afford  an  ade- 

565,  reversed   111  App.  Div.  416,  97  N.    Y.    S.    399;    Lauer   v.    Raymond, 

N.  Y.  S.  1101,  which  followed  decision  (Sup.  1920)    190  App.  Div.  319,  180 

on  prior  appeal   102  App.  Div.  520,  N.    Y.    S.    31.     See    also    Graves    v. 

92  N.  Y.  S.  683.                              '  White,    (1882)    87   N.   Y.   463,   465; 

43.  Medical   College   Laboratory  v.  Rudiger  v.   Coleman,    (1910)    199  N. 

New  York  University,   (1904)   17S  N.  Y.  342,  92  N.  E.  665,  reversing  129 

Y.   158,  70  N.   E.   467,   affirming   76  App.   Div.   916   mem.,   114  N.  Y.   S. 

Apip.  Div.  48,  78  N.  Y.  S.  673;   Cal-  689. 

lanan    v.    Keeseville,    etc.,    R.    Co.,  44.  Callanan  v.  Keeseville,  etc.,  R. 

(1910)   199  N.  Y.  268,  269,  92  N.  E.  Co.,    (1910)    199  N.  Y.  268,  284,  92 

747,  affirming  as  to  this  but  reversing  N.  E.  747. 

on  other  grounds  131  App.  Div.  306,  45.  Lauer  v.  Raymond,  (Sup.  1920) 

115  N.  Y.  S.  779;  Schneider  v.  Miller,  190  App.  Div.  319,  180  N.  Y.  S.  31. 
(Sup.  1908)    129  App.  Div.  197,  113 
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quate  remedy ."«  Thus  where  a  contract  for  the  sale  of  land  is  in 
part  executed  by  a  conveyance  to  the  purchaser  and  the  payment 
of  a  large  part  of  the  price,  the  balance  to  be  retained  until  build- 
ings on  the  land  are  completed  by  the  vendor,  the  failure  to  com- 
plete the  buildings  does  not  afford  ground  for  a  rescission  by  the 
purchaser/' 

Where  the  default  consists  merely  in  a  delay  in  performance,  a 
rescission  is  not  ordinarily  allowed  unless  the  parties  have  made 
time  of  the  essence  of  the  contract ;  ^*  it  is  otherwise,  however,  if 
time  is  of  the  essence  of  the  contract.^' 

The  parties  may  by  an  express  provision  in  the  contract  limit 
the  right  of  one  to  terminate  the  contract  for  a  default  by  the  other 
party. ^^  And  where  the  contract  contains  a  provision  for  the  pay- 
ment of  liquidated  damages  for  each  day's  delay  in  its  performance 
after  the  specified  time,  this  is  regarded  as  restricting  the  right 
which  the  party  not  in  default  might  otherwise  have  to  put  an  end 
to  the  further  performance  of  the  contract.^^  If  the  contract  is 
executed  on  the  part  of  one  of  the  parties  by  his  payment  of  the 
consideration  for  an  act  to  be  performed  by  the  other  party,  on 
the  default  of  the  latter  to  perform  his  promise  the  former  is  ordi- 
narily entitled  to  rescind  and  recover  back  the  money  paid,°^  or 
he  may  sue  to  recover  the  payment  on  the  ground  of  a  failure  of 
consideration.^' 

§  1012.  Sale  of  Goods  to  Be  Delivered  in  Instalments.— 

In  case  of  a  contract  for  the  sale  of  goods  to  be  delivered  in  instal- 
ments, according  to  the  common  law  rule  as  announced  in  our  state, 

46.  Dekay  v.  Bliss,  (1890)  120  N.  time  is  considered  of  the  essence  of 
y.   91,  30   State  Rep.   820,  24  N.  E.       tte  contract. 

300;   Gotte'berg  v.  Park  Terrace  Co.,  49.  Wyekoff  v.  Taylor,  (Sup.  1897) 

(Sup.   1915)    168  App.  Div.  800,  154  13   App.   Div.   240,   43   N.   Y.   S.   31, 

N.  Y.  S.  387,  affirmed  222  N.  Y.  600  4  N.  Y.  Annot.  Caa.  102. 

mem.,   118  N.  E.   lOSO.  50.  Johnson  v.  Tyng,    (Sup.  G.  T. 

47.  Dekay  v.  Bliss,  (1890)  120  N.  1890)  58  Hun  501,  35  State  Rep. 
Y.   91,  30   State  Rep.   820,  24  N.   E.  570,  12  N.  Y.  S.  630. 

300,  affirming  4  State  Rep.  728.  51.  Cody  v.  New  York,  (Sup.  1902) 

48.  Taylor  v.  Goelet,  (1913)  208  71  App.  Div.  54,  75  N.  Y.  S.  648. 
N.  Y.  253,  101  N.  E.  867,  affirming  See  also  Murphy  v.  United  States 
142  App.  Div.  467,  126  N.  Y.  S.  1106;  Fidelity,  etc.,  Co.,  (Sup.  1905)  100 
Bredev.Rosedale  Terrace  Co.,  (1915)  App.  Div.  93,  91  N.  Y.  S.  582; 
216  N.  Y.  246,  110  N.  E.  430,  revers-  Schulze  v.  Farrell,  (Sup.  1910)  142 
ing  158  App.  Div.  494,  143  N.  Y.  S.  App.  Div.  13,  126  N.  Y.  S.  678. 

583;  Sturges,  etc.,  Mfg  Co.  v.  Ameri-  52.  Lawrence     v.     Van     Deventer, 

can'separator  Co.,    (Sup.  1913)    158  (1873)    51  N.  Y.  676. 

App.  Div.  63,  142  N.  Y.  S.  697.     See  53.  See   infra,   section    1073. 
supra,  section  856  et  seq.,  as  to  when 
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a  failure  of  the  seller  to  deliver  or  of  the  buyer  to  accept  an  instal- 
ment constitutes  such  a  breach  of  the  contract  as  will  give  the  party- 
net  in  default  the  right  to  rescind  the  entire  contract  in  so  far  as 
its  future  performance  is  concerned,^*  and,  as  a  general  rule,  the 
default  of  the  buyer  in  paying  for  one  instalment  authorizes  the 
seller  to  put  an  end  to  the  entire  contract  and  recover  for  the  goods 
delivered,^^  and  where  the  buyer  is  in  default  in  paying  for  prior 
instalments  delivered,  the  seller  is  justified  in  refusing  to  deliver  a 
subsequent  instalment  unless  payment  for  such  prior  instalment 
is  made.^  The  acceptance  by  the  buyer  of  earlier  instalments  does 
not  deprive  him  of  the  right  to  terminate  the  contract  for  the  sub- 
sequent failure  to  deliver  a  later  instalment."  If  after  a  breach 
with  respect  to  one  instalment  the  party  not  in  default  acquiesces 
in  the  further  performance  of  the  contract,  this  is  a  waiver  of  his 
right  to  terminate  the  contract  for  such  default.^'  And  if  a  tender 
of  a  part  of  an  instalment  is  accompanied  with  notice  of  inability 
to  deliver  more,  the  buyer  has  no  right  to  accept  the  part  so  ten- 
dered and  at  the  same  time  claim  a  rescission  of  the  entire  contract 
for  the  failure  to  deliver  the  balance  of  the  instalment.^'  Also  the 
fact  that  an  instalment  of  the  goods  accepted  and  retained  by  the 
buyer  is  inferior  in  quality  to  that  called  for  by  the  contract  does 
not  entitle  the  buyer  to  put  an  end  to  the  contract,  as  his  accept- 
ance and  retention  preclude  him  from  asserting  that  the  goods 
received  were  not  of  the  required  quality.* 

54.  Pope  V.  Porter,  (1886)  102  N.  35  Misc.  .303,  71  N.  Y.  S.  773;  Barnes 
Y.  366,  7  ]Sr.  E.  304;  Wolfert  v.  Cale-  v.  Denslow,  (Sup.  G.  T.  1890)  30 
donia  Springs  Ice  Co.,  (1909)  195  N.  State  Rep.  315,  56  Hun  640,  9  N.  Y. 
Y.  118,  88  N.  E.  24;  Ganser  v.  Weber,  S.  53. 

(Sup.   App.   T.   1901)    35   Misc.   303,  56.  Raalbe  v.  Squier,  (1895)   148  W. 

71  N.  Y.  S.  773.     See  also  Pakas  v.  Y.  81,  42  N.  E.  516. 

Hollingshead,   (1906)    184  N.  Y.  211,  57.  Wolfert    v.    Caledonia    Springs 

77  N.  E.  40.  Ice  Co.,    (1909)    195  N.  Y.  118,  125, 

55.  Gardner   v.    Clark,    (1860)    21  S8  N.  E.  24. 

N.  Y.  309;   Kokomo  Strawboard  Co.  58.  McDowell  v.   StarO'bin   Electri- 

V.   Imnan,    (1892)    134  N.  Y.  92,  45  oal    Supply    Co.,     (Suip.    1920)     190 

State  Rep.  610,  31  N.  E.  248;  Nichols  App.    Div.    676,    180   N.    Y.    S.    528; 

V    Scranton  Steel  Co.,   (1893)   137  N.  Bernhardt    Lumber    Co.    v.    Metzloff, 

Y.  471,  51  State  Rep.  277,  33  N.  E.  (Sup.  Tr.  T.  1920)  113  Misc.  288,  184 

561;    Raabe    v.    Squier,    (1895)    148  N.  Y.  S.  289. 

N.  Y.  81,  42  N.  E.  516;  Price  v.  New  59.  Wolfert   v.    Caledonia    Springs 

York,  (Sup.  1905)   104  App.  Div.  198,  loe  Co.,   (1909)    195  N.  Y.  118,  88  N. 

93   N.   Y.  S.   967;   American  Broom,  E.   24,   reversing   123  App.  Div.   915 

etc.,   Co.  V.   Addicks,    (Sup,   App.   T.  mem.,  108  N.  Y.  S.  1151. 

1896)    10  Misc.  36,  42  N.  Y.  S.  871;  60.  Cohen  v.   Piatt,    (1877)    69  N, 
Ganser  v.  Weber,  (Sup.  App.  T.  1901) 
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The  Sale  of  Goods  Act  (Personal  Property  Law,  §  126,  subd.  2; 
40  McKinney's  Cons.  Laws,  p.  209)  provides  as  folloAvs:  "  Where 
there  is  a  contract  to  sell  goods  to  be  delivered  by  stated  instal- 
ments, which  are  to  be  separately  paid  for,  and  the  seller  makes 
defective  deliveries  in  respect  of  one  or  more  instalments,  or  the 
buyer  neglects  or  refuses  to  take  delivery  of  or  pay  for  one  or  more 
instalments,  it  depends  in  each  case  on  the  terms  of  the  contract 
and  the  circumstances  of  the  case  whether  the  breach  of  contract 
is  so  material  as  to  justify  the  injured  party  in  refusing  to  proceed 
further  and  suing  for  damages  for  breach  of  the  entire  contract, 
or  whether  the  breach  is  severable,  giving  rise  to  a  claim  for  com- 
pensation, but  not  to  a  right  to  treat  the  whole  contract  as  broken." 
This  provision  requires  the  breach  to  be  material  to  entitle  either 
the  seller  or  the  buyer  to  rescind.*!  In  this  connection  Cardozo,  J., 
says:  "  "We  have  established  a  new  test,  which  weighs  the  effect 
of  the  default,  and  adjusts  the  rigor  of  the  remedy  to  the  gravity 
of  the  wrong.  '  It  depends  in  each  case  on  the  terms  of  the  con- 
tract and  the  circumstances  of  the  case  '  whether  the  breach  is  '  so 
material  '  as  to  affect  the  contract  as  a  whole.  .  .  .  The  vendor  who 
fails  to  receive  payment  of  an  instalment  the  very  day  that  it  is 
due  may  sue  at  once  for  the  price.  But  it  does  not  follow  that  he 
may  be  equally  precipitate  in  his  election  to  declare  the  contract 
at  an  end.  .  .  .  That  depends  upon  the  question  whether  the 
default  is  so  substantial  and  important  as  in  truth  and  in  fairness 
to  defeat  the  essential  purpose  of  the  parties.  Whatever  the  rule 
may  once  have  been,  this  is  the  test  that  is  now  prescribed  by  stat- 
ute. The  failure  to  make  punctual  payment  may  be  material  or 
trivial  according  to  the  circumstances.  We  must  know  the  cause 
of  the  default,  the  length  of  the  delay,  the  needs  of  the  vendor,  and 
the  expectations  of  the  vendee.  If  the  default  is  the  result  of  acci- 
dent or  misfortune,  if  there  is  a  reasonable  assurance  that  it  will 
be  promptly  repaired,  and  if  immediate  payment  is  not  necessary 
to  enable  the  vendor  to  proceed  with  performance,  there  may  be 
one  conclusion.    If  the  breach  is  wilful,  if  there  is  no  just  ground 

Y.  348.     See  also  Pierson  v.  Crooks,  154  N.  Y.  S.   1125;   Miller,  etc.,  Co 

(1889)   115  N.  Y.  539,  26  State  Rep.  v.  E.  M.  Sergeant  Co.,    (Sup.   1920) 

492,   22  N.  E.   349.     See  supra,  sec-  191    App.    Div.    814,    182    N.    Y.    S. 

tlon  911  et  se<j.,  as  to  the  acceptance  388;    Alden   Coal   Min.   Co.   v.   C.   L. 

of  incomplete  performance.  Amos  Coal  Co.,  (Sup.  1920)  192  App. 

61.  Helgar  Corp.  v.  Warner's  Feat-  Div.  371,  182  N.  Y.  S.  819;  Hadfield 

urea,  (1918)  222  N.  Y.  449,  119  N.  E.  v.   Colter,    (Sup.  App.  T.   1918)    103 

113,   modifying    170   App.   Div.    910,  Misc.  474,  170  N.  Y.  S.  643. 
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to  look  for  prompt  reparation,  if  the  delay  has  been  substantial, 
or  if  the  needs  of  the  vendor  are  urgent  so  that  continued  perform- 
ance is  imperilled,  in  these  and  in  other  circumstances,  there  may 
be  another  conclusion.  Sometimes  the  conclusion  will  follow  from 
all  the  circumstances  as  an  inference  of  law  to  be  drawn  by  the 
judge;  sometimes  as  an  inference  of  fact  to  be  drawn  by  the 
jury. "  *^  If  the  breach  is  material  the  right  to  terminate  the  con- 
tract still  exists.*'  And  it  has  been  said  that  the  effect  of  the  act 
is  simply  to  make  it  a  question  of  fact  whether  or  not  there  has 
been  such  a  breach  as  will  justify  a  cancellation  of  the  entire 
contract.** 

§  1013.  Breach  of  Warranty  or  Covenant  of  Title  as 

Ground  for  Rescission. —  According  to  the  view  taken  in  our  state 
as  the  common  law  rule,  which  is  in  accord  with  that  taken  in  Eng- 
land,'=  a  breach  of  warranty  in  the  sale  of  a  chattel  does  not  entitle 
the  buyer  to  rescind  and  recover  the  price  paid,  but  he  must  rely 
on  his  action  for  damages  for  the  breach.*'  Also  in  case  of  convey- 
ances of  land  the  grantee  must  rely  on  the  covenants  of  title  and 
has  no  right  to  rescind  in  the  absence  of  fraud,  for  a  defect  in  the 
title." 

The  Sale  of  Goods  Act  (Personal  Prop.  Law,  §  150;  40  Mc- 
Kinney's  Cons.  Laws,  p.  246),  however,  expressly  provides  that 
where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may, 
at  his  election,   "  rescind  the  contract  to  sell   or  the  sale   and 


62.  Helgar  Corp.  v.  Warner's  Feat-  597,  601;  Rust  v.  Eekler,  (1860)  41 
Tires,  (1918)  222  N.  Y.  449,  453,  119  N.  Y.  488;  Day  v.  Pool,  (1873)  52 
N.  E.  113.  N.    Y.    416,    418;    Brigg    v.    Hilton, 

63.  McDowell  v.  Starobin  Electri-  (1885)  99  N.  Y.  517,  527,  3  N.  B. 
cal  Supply  Co.,  (Sup.  1920)  190  Ap,p.  51;  Fairbank  Canning  Co.  v.  Metzger, 
Div.  676,  180  N.  Y.  S.  528;  Interboro  (1890)  118  N.  Y.  260,  268,  28  State 
Brewing  Co.  v.  Independent  Consum-  Rep.  77'5,  23  N.  E.  372;  Bates  v.  Fish 
er's  Ice  Co.,  (Sup.  App.  T.  1915)  93  Bros.  Wagon  Co.,  (Sup.  1900)  50 
Misc.  24,  156  N.  Y.  S.  410.  See  also  App.  Div.  3S,  63  N.  Y.  S.  649,  affirmed 
H.  Leonard  Simmons  Co.  v.  Gold-  169  N.  Y.  587,  62  N.  E.  1094;  Voor- 
farbe,  (Sup.  App.  T.  1914)  150  N.  Y.  hees  v.  Earl,  (Sup.. 1842)  2  Hill  288, 
S.  547;  Frost  Veneer  Seating  Co.  v.  291;  Ca.ry  v.  Grumlan,  (Sup.  1843) 
Atlantic  Cabinet  Co.,  (Sup.  App.  T.  4  Hill  625;  Isaacs  v.  Wanamaker, 
1919)  174  N.  Y.  S.  15.  (Sup.  Tr.  T.  1911)    71  Misc.  55,  127 

64.  McDowell  v.  Starobin  Electri-  N.  Y.  S.  346;  Gelb  v.  Waller,  (Sup. 
cal  Supply  Co..  (Sup.  App.  T.  1919)  App.  T.  1909)  115  N.  Y.  S.  201,; 
176  N.  Y.  S.  118.  Giordano  v.  Nizzari,    (Sup.  App.  T. 

65.  Street  v.  Blay,    (1831)    2  B.  &  1909)    115  N.  Y.  S.  719. 

Ad.  456.  67.  Moyer  v.  Shoemaker,   (Sup.  6» 

66.  MuUer  v.  Eno,  (1856)  14  N.  Y.  T.  1849)   5  Barb.  319. 
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refuse  to  receive  the  goods,  or  if  the  goods  have  already  been 
received,  return  them  or  offer  to  return  them  to  the  seller  and 
recover  the  price  or  any  part  thereof  which  has  been  paid."  This, 
of  course,  confers  on  the  buyer  the  right  to  rescind.**  The  buyer 
must  elect  between  the  remedies  by  way  of  rescission  and  an  action 
for  damages,^'  and  to  exercise  this  right  of  rescission  the  buyer 
must  offer  to  return  the  goods  within  a  reasonable  time,'"  and  his 
acceptance  of  the  goods  with  knowledge  of  the  breach  of  warranty 
is  a  waiver  of  the  right  to  rescind.'^ 

§  1014.  Waiver  of  Right  to  Rescind  Generally. —  It  is  a  familiar 
principle  of  law  that,  where  circumstances  occur  which  authorize 
a  party  to  rescind  a  contract,  he  must  elect  whether  he  will  rescind 
or  whether  he  will  pursue  his  remedies  under  the  contract ;  he  can- 
not do  both.'^  And  where  a  person  is  induced  by  the  fraud  of 
another  to  enter  into  a  contract,  the  contract  is  voidable  merely 
at  the  option  of  the  former  and  not  void,  and  it  is  the  general  rule 
that  he  must  assert  promptly  his  election  to  rescind,  otherwise  he 
will  be  deemed  to  have  affirmed  the  contract  and  waived  his  right 
of  rescission.'^    Accordingly  if  a  tenant  continues  in  possession  of 


68.  Shimel  v.  Williams  Oven  Mfg. 
Co.,  (Sup.  App.  T.  1916)  9,3  Mia<3. 
174,  156  N.  Y.  S.  1060;  G.  B.  Shearer 
Co.  V.  Kakoulis,  (County  Ct.  1913) 
144  N.  Y.  S.  1077;  Levy  v.  Chona,- 
Wtz,  (County  Ct.  1917)  163  N.  Y.  S. 
65«. 

69.  Putnam  v.  Interior  Metal  Mfg. 
Co.,  (Sup.  1915)  169  App.  Div.  248, 
154  N.  Y.  8.  464;  Brown  v.  Warwick, 
(County  Ct.  1913)  80  Misc.  241,  141 
N.  Y.  S.  919;  Miller  v.  Zander,  (Sup. 
Sp.  T.  1914)  85  Misc.  499,  147  N.  Y. 
S.  479. 

70.  Siltoerstein  v.  Blum,  (Sup. 
1915)  167  App.  Div.  660,  153  N.  Y. 
S.  34;  Smith  v.  Hedges,  (Sup.  1915) 
1<0  App.  Div.  349,  155  N.  Y.  S.  934; 
Marx  V.  Locomobile  Co.,  ( City  Ct.  Tr. 
T.  1913)  82  Misc.  468,  144  N.  Y.  S. 
937;  Salomon  v.  Olkin,  (Sup.  App. 
X.  1915)  91  Misc.  17,  154  N.  Y.  S. 
204;  Frieder  v.  Rosen,  (Slip.  App.  T. 
1914)  147  N.  Y.  S.  442;  Detroit  Steel 
Products  Co.  V.  Bernheimer,  etc.. 
Brewing  Co.,  (Sup.  App.  T.  1915)  151 
N.  Y.  S.  876. 


71.  Schindler  v.  Sperling,  (Sup. 
App.  T.  1915)  156  N.  Y.  S.  348.  See 
also  Levy  v.  Dettra,  (Sup.  App.  T. 
1915)   9a  Misc.  41,  154  N.  Y.  S.  176. 

72.  Genet  v.  Delaware,  etc..  Canal 
Co.,  (Sup.  1898)  28  App.  Div.  328, 
51  N.  Y.  S.  377;  Leahy  v.  Lucius  En- 
gineering Co.,  (Sup.  1919)  186  App. 
Div.  354,  174  N.  Y.  S.  310;  Klein 
v.  Ninetieth  St.,  etc..  Garage,  (Sup. 
App.  T.  1920)    182  N.  Y.  S.  256. 

73.  Cobb  V.  Hatfield,  (1871)  46  N. 
Y.  533;  Sehiffer  v.  Dietz,  (1881)  83 
N.  Y.  300',  reversing  53  How.  Pr. 
372;  Baird  v.  New  York,  (1884)  96 
N.  Y.  567,  reversing  18  Wkly.  Dig. 
39;  Strong  v.  Strong,  (1886)  102  N. 
Y.  69,  5  N.  E.  799;  Barr  v.  New 
York,  Lake  Erie,  etc.,  R.  Co.,  (1891) 
125  N.  Y.  263,  34  State  Rep.  743,  26 
N.  E.  145,  reversing  52  Hun  555,  24 
State  Rep.  188,  5  N.  Y.  S.  623; 
Pryor  v.  ro3.ter,  (1891)  130  N.  Y. 
171,  41  State  Rep.  320,  29  N.  E.  123; 
Barber  v.  Kindall,  (Sup.  1896)  1 
Apip.  Div.  247,  72  State  Rep.  623,  37 
N.  Y.  S.  141,  affirmed  158  N.  Y.  401, 
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the  demised  premises  for  several  months  after  learning  of  the 
fraudulent  character  of  the  representations  whereby  he  was  led  to 
take  the  lease,  he  waives  his  right  to  rescind  for  the  fraud.'*  And 
where,  after  knowledge  of  theifraud,  a  granted iconveys  the  land 
to  a  third  person,  his  right  of  rescission  is  waived,'"  and  this  is  true 
though  the  conveyance  is  to  the  wife  of  the  grantor  and  made  at 
his  request.'^  Laches,  as  a  general  rule,  is  not  to  be  imputed  to 
the  party  seeking  to  rescind  until  he  has  knowledge  of  the  fraud;  " 
mere  want  of  diligence  in  discovering  the  fraud  does  not  affect  the 
right  to  rescind.'^  The  rule  that  a  person  must  act  promptly  in 
disaffirming  a  contract  into  which  he  has  been  induced  to  enter  by 
the  fraud  of  the  other  applies  only  where  he  has  received  some 
benefit  under  it  which  he  must  return  before  he  can  claim  a  rescis- 


53  N.  E.  1;  Zimmerle  v.  American 
Plaster  Board  Co.,  (Sup.  1896)  1  App. 
Div.  327,  72  State  Rep.  543,  37  N.  Y. 
S.  139;  Hallahan  v.  We'bber,  (Sup. 
1896)  7  App.  Div.  122,  40  N.  Y.  S.  103, 
reversing  15  Misc.  327,  73  State  Rep. 
311,  2  N".  Y.  Ann.  Cas.  333,  37  N.  Y. 
S.  613;  Knickerbocker  Trust  Co.  v. 
O'Rourke  Engineering  Constr.  Co., 
(Sup.  1908)  124  App.  Div.  aiO,  108 
N.  Y.  S.  707,  affirmed  on  opinion 
below  196  N.  Y.  509,  89  N.  E.  1103; 
Anderson  v.  Smithley,  (Sup.  1910) 
141  App.  Div.  421,  126  N.  Y.  S.  25; 
Norman  v.  Federal  Min.,  etc ,  Co., 
(Sup.  1917)  180  App.  Div.  326,  167 
N.  Y.  S.  794;  Davis  v.  Gifford,  (Sup. 
1918)  isa  App.  Div.  99,  169  N.  Y.  S. 
492;  Sehweinler  v.  Earl,  (Sup.  1918) 
183  App.  Div.  673,  171  N.  Y.  S.  866; 
Sbiverick  V.  Bonsall,  (Sup.  1918)  185 
App.  Div.  338,  173  N.  Y.  S.  90;  Bruce 
V.  Davenport,  (App.  1867)  3  Keyes 
472,  1  AM).  App.  Dec.  233,  5  Abb.  Pr. 
N.  S.  186,  3  Trans.  App.  82,  revers- 
ing 36  Barb.  349;  Massom  v.  Bovet, 
(Sup.  1845)  1  Denio  69;  Fisher  v. 
Fredenhall,  (Sup.  G.  T.  1855)  21 
Barb.  82;  Central  Bank  v.  Pindar, 
(Sup.  Sp.  T.  1866)  46  Barb.  4©7; 
Linsey  v.  Ferguson,  (Sup.  G.  T. 
1870)  3  Lans.  196;  Dovrs  v.  Gria.wold, 
(Sup.  G.  T.  1875)  4  Hun  550;  Myers 
V.  King,  (Sup.  G.  T.  1888)  48  Hun 
106,  15  State  Rep.  482;  Cohen  v. 
EUiB,  (Sup.  G.  T.  1889)  52  Hun  133, 


23  State  Rep.  420,  5  N.  Y.  S.  133, 
4  State  Rep.  721,  26  Wkly.  Dig.  43; 
Reimmers  v.  Berbling,  (Sup.  Sp.  T. 
1910)  66  Misc.  291,  123  N.  Y.  S.  41; 
Dennin  v.  Woodbury,  (Sup.  Sp.  T. 
1916)  96  Misc.  247,  160  N.  Y.  S. 
647;  Dennin  v.  Powers,  (Sup.  Sp.  T. 
1916)  96  Misc.  252,  160  N.  Y.  S. 
6'36;  Sarantides  v.  Williams,  (Sup. 
App.  T.  1920)  180  N.  Y.  S.  741; 
Fisher  v.  Conant,  (Com.  PI.  1854) 
3  E.  D.  Smith  199;  Rosenbaum  v. 
Gunter,  (Com.  PI.  18-54)  3  E.  D. 
Smith  203;  Hunt  v.  Singer,  (Com. 
PJ.  G.  T.  1862)  1  Daly  209,  affirmed 
41  N.  Y.  620  mem.,  Lowber  v.  Selden, 
St.  John  V.  Youmana,  (Sup.  G.  T. 
1'8®1)  13  Wkly.  Dig.  3'54.  See  also 
Irvin  V.  Cohen,  (Sup.  App.  T.  1908) 
109  N   Y.  S.  169. 

74.  Rosenbaum   v.    Gunter,    (Com. 
PI.   1854)    3  E.  D.  Smith  203. 
Irvin  V.  Cohen,   (Sup.  App.  T.  1908) 
83  App.  Div.  363,  82  N.  Y.  S.  270. 

76.  Jacobs  v.  Edelson,  (Sup.  1903) 
83  App.  Div.  363,  82  N.  Y.  S.  270. 

77.  Baker  v.  Lever,  (1876)  67  N 
Y.  304,  affirming  5  Hun  114;  Knauei 
V.  Globe  Mut.  Ins.  Co.,  (Super.  Ct. 
G.  T.  1882)  48  Super.  Ct.  454;  Cohen 
V.  Ellis,  (Sup.  Sp.  T.  1865)  16  Abb. 
N.  Cas.  320,  reversed  on  other 
grounds  4  State  Rep.  721. 

78.  Baker  v.  Lever,  (1876)  67  N. 
Y.  304,  affirming  5  Hun  114. 
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sion,"  and  if  the  contract  is  wholly  executory  on  both  sides  the 
party  defrauded  may  wait  until  he  is  sued  thereon  and  then  set 
up  the  defense  of  fraud  in  bar  of  the  action.^"  If  a  party  with 
knowledge  of  the  facts  giving  him  a  right  to  rescind  resorts  to  a 
remedy  based  on  the  continued  existence  of  the  contract,  this  is  an 
election  to  affirm  it  and  precludes  him  from  thereafter  asserting 
his  right  to  rescind.^i  In  this  connection  Andrews,  J.,  says:  "A 
party  entitled  to  rescind  a  contract  for  fraud  may  deprive  him- 
self of  this  remedy  by  acquiescence;  or  whether  the  transaction  is 
a  sale  of  property,  by  his  dealing  with  the  property  as  owner  after 
the  discovery  of  the  fraud.  A  party  claiming  to  rescind  a  contract 
for  fraud  must  act  promptly  on  discovery  of  the  fraud,  and  restore, 
or  offer  to  restore,  to  the  other  party  what  he  has  received  under 
it.  He  cannot  thereafter  deal  with  the  other  party  on  the  footing 
of  an  existing  contract,  or  with  the  property  acquired  under  it  as 
his  own.  He  has  an  election  of  legal  remedies ;  to  sue  for  damages, 
or  to  be  reinstated  in  the  position  in  which  he  was  before  the  con- 
tract was  consummated.  The  remedies  are  not,  however,  concur- 
rent, but  are  inconsistent,  and  the  adoption  of  one  necessarily 
excludes  the  other.  So  when  he  has  made  an  election,  he  must 
abide  by  it. ' '  '^  And  where  a  count  for  damages  resulting  from 
the  fraud  is  joined  with  one  based  on  a  rescission  for  such  reason, 
the  two  are  inconsistent  and  the  plaintiff  should  be  required  to 
elect  upon  which  he  will  seek  a  recovery.*^  "Waiver  of  the  right  to 
rescind  does  not  affect  the  right  to  sue  for  damages  resulting 
from  the  fraud.'*  "Where  an  offer  to  return  the  propei-ty  received 
by  the  defrauded  party  has  been  duly  made,  and  the  party  guilty 
of  the  fraud  denies  the  right  to  rescind  and  refuses  to  accept  the 
return,  the  defrauded  party  thereafter  occupies  the  position  of  a 
quasi  trustee  with  respect  to  such  property,  and  his  subsequent 
dealing  with  the  property  for  the  best  preservation  of  its  value 


79.  Ripley  v.   Hazelton,    (Com.  PI.  Nat.  Bank  v.  Wetsel,   ('Sup.  1904)  96 
Sp.  T.  1870)    3  Daly  329.  App.  Div.  85,  88  N.  Y.  S.   1079. 

80.  See  supra,  seetioi.  146.  ^^-  «<="''««'•  ^-  ^ietz,   (1881)  83  N. 

Y   300    S07 

81.  S^Mffer  v.  Dietz,  (1881)  83  N.  "33  —  ^  Knowlton,  (1892)  134 
Y.  300;  Acer  v.  Hotchkiss,  (18»4)  j^  y.  250,  47  State  Rep.  748,  31  N. 
97  N.  Y.  305;  Conrow  v.  Little,  j,.  ggg^  29  Abb.  N.  Cas.  210. 
(1889)  115  N.  Y.  387,  26  State  Rep.  34.  pryor  v.  Foster,  (1891)  130  K. 
527,  22  N.  E.  346;  Genet  v.  Delaware,  y.  171,  41  State  Eep.  320,  29  N.  E. 
etc..  Canal  Co.,  (Sup.  18i98)  28  App.  1,29,  affirming  24  State  Rep.  917,  7  N. 
Div.  328,  51  N.  Y.  S.  377;   Citizens'  Y.  S.  4.     See  supra,  section  145. 


1576  NEW  YORK  LAW  OF  CONTRACTS  li  1015 

pending  the  litigation  cannot  be  considered  a  waiver  of  the  right 
to  rescind.*^  Thus  where  the  plaintiff  was  induced  by  fraud  to 
exchange  land  for  a  hotel  and  liquor  saloon,  the  fact  that  after 
her  bffer  to  return  the  latter  she  continues  to  conduct  the  hotel 
and  saloon  business  to  preserve  its  value  as  a  going  business  does 
not  dOnstitute  a  waiver  of  her  right  to  rescind.**  As  stated  in  the 
preefeding  section,  the  Personal  Property  Law,  §  150  (40  McKin- 
ney'S|Cons.  Laws,  p.  246),  gives  a  buyer  the  right  to  rescind  for 
breach  of  warranty  though  he  has  received  the  subject  matter  of 
the  sale,  but  requires  him  to  notify  the  seller  within  a  reasonable 
time  of  his  election  to  rescind.  Under  this  provision  notice  of  the 
election  to  rescind  must  be  given  within  a  reasonable  time  irrespec- 
tive of  the  time  when  the  buyer  acquires  knowledge  of  the  breach 
of  the  warranty.*' 

§  1015.  Rescission  for  Nonperfonuance. —  Where  the  con- 
tract has  not  been  performed  within  the  time  designated,  any  right 
which  the  party  not  in  default  may  have  summarily  to  terminate 
the  contract  is  waived  by  his  permitting  its  continued  perform- 
ance,** but  this  waiver  does  not,  in  case  there  is  a  continued  unrea- 
sonable delay,  prevent  a  termination  of  the  contract  on  account  of 
such  further  delay.*'  Likewise  a  right  of  rescission  based  on  a 
repudiation  of  or  an  alleged  violation  of  the  conditions  of  the  con- 
tract by  the  other  party  may  be  waived  by  a  failure  to  act  promptly 
or  a  recognition  of  its  continued  existence.'"    When  a  contract  calls 

85.  Keefuss  v.  Weilmunster,  (Sup.  Goelet,  (Sup.  1912)  US  App.  Div.  80, 
1903)  89  App.  Div.  306,  85  N.  Y.  S.  133  N.  Y.  S.  978;  Sturgesi,  etc.,  Mfg. 
913;  Weigel  v.  Cook,  (Sup.  1920)  193  Co.  v.  American  Separator  Co.,  (Sup. 
App.  Div.  520,  184  N.  Y.  S.  593.  1913)   158  App.  Div.  63,  142  N.  Y.  S. 

86.  Keefuss  v.  Weilmunster,  (Sup.  697;  Mehrle  v.  American  Bridge  Co., 
1903)  89  A.pp.  Div.  306.  85  N.  Y.  S.  (Sup.  Asprp.  T.  1909)  115  N.  Y.  S. 
913.  724,  affirmed  134  App.  Div.  970  mem., 

87.  Opler  v.  Ceylon  Cocoa,  etc.,  Co.,  119  N.  Y.  S.  1135;  Horowitz  v.  Syn- 
(Sup.  App.  T.  1919)  175  N.  Y.  S.  dicate  Mail  Order  Co.,  ('Sup.  App.  T. 
829.  See  also  Lapovsky  V.  Abramson,  1917)  166  N.- Y.  S.  SOO.  See  supra, 
(■Sup.   App.   T.    1920)    18il   N.   Y.   S.  section  942. 

798.  89.  Wyckoff  v.  Taylor,  (Sup.  1897) 

88.  Dunn  v.  Steubing,  (1890)  120  13  App.  Div.  240,  43  N.  Y.  S.  31, 
N.  Y.  232,  30  State  Rep.  653,  24  N.       4  N.  Y.  Annot.   Oas.   102. 

E.    3'15;    Taylor    v.    Goelet,     (1913)  90.  Genet  v.  Delaware,  etc.,  Canal 

20«  N.  Y.  253,  101  N.  E.  867,  aflfirm-  Co.,    (Sup.   ISQS)    28   Ap.p.  Div.   328, 

ing  142  App.  Div.  467,  126  N.  Y.  S.  51  N.  Y.  S.  377;  Lawlor  v.  Magnolia 

1106;  Brede  v.  Rosedale  Terrace.  Co.,  Metal  Co.,   (Sup.  1898)   33  App.  Div. 

(1915)  216  N.  Y.  246,  110  N.  E.  430,  356,  53  N.  Y.  S.  950;  Clarke  v.  Bor- 

reversing  158  App.  Div.  494,  143  N.  Y.  ougli  Asphalt  Co.,  (Sup.  Sp.  T.  1916) 

S.   9»3;   General  Supply,  etc.,  Co.  v.  93  Misc.  662,  157  N.  Y.  S.  581;  Brown 
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for  the  construction  of  a  number  of  houses,  if  the  contractor  goes 
on  with  the  contract  after  the  refusal  of  the  other  party  to  permit 
him  to  build  all  of  the  houses,  and  builds  the  number  permitted 
by  such  other  party,  this  is  a  waiver  of  his  right  to  rescind  the 
contract  for  such  refusal."'  So  under  the  law  relating  to  master 
and  servant,  where  an  employee  has  been  guilty  of  conduct  justify- 
ing his  discharge,  his  continued  retention  in  the  employer's  service 
may  constitute  a  condonation  of  such  misconduct,  and  a  waiver 
of  the  employer 's  right  to  discharge  the  servant  therefor.'^ 

§  1016.  AflBrmance  after  Announcement  of  Election  to 

Rescind. —  The  announcement  or  exercise  by  one  party  of  his  elec- 
tion to  rescind  the  contract  for  the  fraud  or  other  alleged  wrongful 
conduct  of  the  other  party  may  be  irrevocable  against  the  former, 
if  the  other  party  accepts  the  rescission,  for  then  the  contract  is 
abrogated  by  mutual  agreement ;  '^  but  if  the  right  to  rescind  is 
disputed  by  the  other  party,  there  may  be  still  an  affirmance  of  the 
contract  if  the  party  not  in  fault  is  willing.'^  And  if  after  the 
commencement  of  an  action  at  law  based  on  a  rescission  or  a  suit 
in  equity  for  a  rescission,  the  party  seeking  to  rescind  accepts  bene- 
fits under  the  contract  or  otherwise  recognizes  its  continued  exist- 
ence as  a  subsisting  contract,  he  thereby  waives  his  right  to  rescind.'-' 
Thus  where  an  insured  brought  a  suit  in  equity  to  rescind,  for 
the  alleged  fraud  of  the  insurer,  a  life  insurance  policy  which  pro- 
vided for  its  forfeiture  for  the  nonpayment  of  premiums,  and, 
pending  the  suit,  paid  a  premium  which  became  due  after  the 
commencement  of  the  action,  this  was  held  an  affirmance  of  the 
contract  and  consequently  a  waiver  of  the  right  to  rescind,  even 
though  the  payment  was  accompanied  with  a  statement  that  it  was 

V.  Jonosson.,  (Sup.  App.  T.  1908)  108  15   Daly   362,   27   State  Rep.   811,   7 

N.   Y.    S.    996;    Mehrte   v.   Am«riean  N.  Y.  S.  656. 

Bridge  Co.,   (Sup.  App.  T.  1909)   115  93.    McNaught     v.     Equitable     L. 

N.  Y.  S.  724,  affirmed  134  App.  Div.  ^«ur.    Soc,    (Sup.    1910)     136   App. 

970  mem.,  119  N.  Y.  S.  1135;  Meyer  ^i-  ZV^K"^'  ^-  ^'^'l  M        T 

V.  Hallock,    (Super.  Ct.  G.  T.   1«64)  /*•  McNaught     v.      Equitable      L. 

'  /     /,  Assur.    Soc,    (Sup.    1910      136   App. 

25  Super.  Ct.  284.  ^.^    ^^^^  121  N.Y.  S.  447. 

91.  Meyer  v.  Hallock,  (Super.  Ct.  gg  ^^j^^  ^  Hatfield,  (1871)  46  N. 
G.  T.  1864)   25  Super.  Ct.  284.  y     ggg.    McNaught   v.   Equitable   L. 

92.  Monahan  v.  Story,  (Com.  PI.  Assur.  Soc,  (Sup.  1910)  136  App. 
18.54)  2  E,  D.  Smith  393.  See  also  Oiv.  774,  121  X.  Y.  S.  447.  S«e  alf.o 
Siselman  v.  Cohen,  (Sup.  App  T.  Genet  v.  Delaware,  etc.  Canal  Co., 
1898)  26  Misc.  529,  54  N.  Y.  S.  991;  (Sup.  1898)  28  App.  D'v.  328,  333, 
Dunkell  v.  Simons,    (Com.  PI.   1889)  51   N.  Y.  S.  377. 
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made  without  prejudice  to  the  rights  of  the  plaintiff.'^  A  similar 
view  was  taken  iij  an  earlier  case  where  after  an  action  at  law  was 
commenced  to  rescind  a  contract  for  the  sale  of  stock  for  the  fraud 
of  the  seller,  the  buyer  accepted  the  certificate  of  stock." 

§  1017.  Restoration  of  Status  Quo  as  Basis  of  EescissioB;  Gen- 
eral Rule. —  Where  the  circumstances  are  such  as  to  entitle  one 
party  at  his  election  to  rescind,  it  is  the  general  rule  that  the  con- 
tract must  be  rescinded  in  toto  or  not  at  all,^*  and  where  the  con- 
tract has  been  executed  in  whole  or  in  part  and  the  party  seeking 
to  rescind  has  received  a  benefit  he  must,  as  a  general  rule,  to 
entitle  him  to  rescind,  first  offer  to  return  that  which  he  has  received 
so  that  the  parties  may  be  put  in  statu  quo.'*    This  rule  applies 


96.  McNaught  v.  Equitable  L.  As- 
sur.  Soc,  (Sup.  1910)  136  Ap,p.  Div. 
774,   121   N.   Y.   S.   447. 

97.  Cobb  V.  Hatfield,  (1871)  46  N. 
Y.  533. 

98.  Yeomans  v.  Bell,  (18S6)  151 
N.  Y.  230,  45  N.  E.  562,  reversing 
78  Hun  215,  61  State  Rep.  390,  39 
N.  Y.  S.  502 ;  VooAees  v.  Earl,  ( Sup. 
1842)  2  Hill  288;  Hogan  v.  Weyer, 
(.Sup.  1843)  5  Hill  389;  Matteawan 
Co.  V.  Bently,  (Sup.  G.  T.  1862)  13 
Barb.  641;  Wheaton  v.  Baker,  (Sup. 
O.  T.  1853)  14  Barb.  594;  Gage  v. 
Parker,  (Sup.  G.  T.  1857)  2i.5  Barb. 
141;  Clarkson  v.  Mitchell,  (Com.  PI. 
1854)  3  E.  D.  Smith  269;  Andrews 
V.  White.  (Com.  PI.  6.  T.  1892)  28 
Abb.  N.  Cas.  150,  45  State  Rep.  669, 
18  N.  Y.  S.  586. 

In  Vernol  v.  Keeler,  (1872)  47  N. 
Y.  674,  the  plaintiff  agreed  to  pur- 
chase of  the  defendants  a  stock  of 
goods,  to  be  inventoried,  no  damaged 
goods  to  be  included  in  the  inventory. 
The  defendants  knowingly  included 
in  the  inventory  a  quantity  of  dam- 
aged goods.  The  plaintiff  took  pos- 
session and  paid  for  the  goods  as  in- 
ventoried. It  was  held  that  there 
was  no  acceptance  of  the  damaged 
goods,  and  that  as  under  the  contract 
no  damaged  goods  were  to  be  pur- 
chased, the  rule  that  a  party  cannot 
rescind  in  part  did  not  apply  and  the 
plaintiflf  was   entitled  to  return   the 


damaged  goods  and  recover  the  price 
paid  for  them. 

99.  Cobb  V.  Hatfield,  (1871)  46  N. 
Y.  533;  Getty  v.  Devlin,  (1873)  54 
N.  Y.  403,  on  second  appeal  70  N.  Y. 
504,  aflirming  9  Hun  603;  Gould  v. 
Cayuga  County  Nat.  Bank,  (1881) 
86  N.  Y.  75,  affirming  21  Hun  293; 
Francis  v.  New  York,  etc.,  El.  R.  Co., 
(I8818)  108  N.  Y.  93,  13  State  Rep. 
87,  15  N.  E.  192,  27  Wkly.  Dig.  495, 
affirming  17  Abb.  N.  Cas.  1;  Lee  v. 
Vacuum  Oil  Co.,  (1891)  126  N.  Y. 
57'9,  38  State  Rep.  662,  27  N.  E. 
1018;  Cox  V.  Stokes,  (1888)  156  N. 
Y.  491,  61  N.  E.  316,  reversing  78 
Hun  331,  60  State  Rep.  706,  29  N.  Y. 
S.  141;  Gilgallon  v.  Bishop,  (Sup. 
1899)  46  App.  Div.  350,  61  N.  Y.  S. 
467;  Nelson  v.  Hatch,  (Sup.  1900) 
56  App.  Div.  149,  67  N.  Y.  S.  570, 
reargument  denied  57  App.  Div.  572, 
68  N.  Y.  S.  501 ;  Jewell  v.  Mclntyre, 
(Sup.  1901)  6-2  App.  Div.  396,  70 
N.  Y.  S.  826,  affirming  33  Misc.  26, 
66  N.  Y.  S.  906,  and  affirmed  on 
opinion  below  172  N.  Y.  638,  66  N.  E. 
1118;  Bloomingdale  v.  Southern  Nat. 
Bank,  (Sup.  1901)  63  App.  Div.  72, 
71  N.  Y.  S.  306;  Jacobs  v.  Edelson, 
(Sup.  1903)  83  App.  Div.  363,  82 
N.  Y.  S.  270;  Outcault  v.  Bonheur, 
(Sup.  1907)  120  App.  Div.  168,  104 
N.  Y.  S.  1099;  Guilfoyle  v.  Pierce, 
(Sup.  1908)  126  App.  Div.  504,  109 
N.   Y.   S.   924,    approved    196   N.   Y. 
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not  only,  as  is  usually  the  case,  where  rescission  is  the  ground  of 
affirmative  relief  sought,  but  also  where  a  rescisrion  is  sought  to 
be  made  available  by  way  of  defense.^  "  To  retain  any  part  of 
that  which  has  been  received  upon  the  contract,"  says  Allen,  J., 
' '  is  incompatible  with  its  rescission. "  ^  If  what  one  receives  under 
the  contract  is  of  no  value  whatsoever,  he  need  not  return  it  before 


499  mem.,  80  N.  E.  1101;  Anderson 
V.  Smiitley,  (Sup.  1910)  141  App. 
Div.  421,  126  N.  Y.  S.  25;  Arbor  v. 
Hempel,  (Sup.  1911)  144  App.  Div. 
2,16,  128  N.  Y.  S.  1058;  Hedges  v. 
Pioneer  Iron  Works,  (Sup.  1915) 
le*  App.  Div.  208,  151  N.  Y.  S.  496; 
Smith  V.  Hedges,  (Sup.  1915)  170 
App.  Div.  349,  155  N.  Y.  S.  934, 
affirming  89  Misc.  183,  152  N.  Y.  S. 
95;  In  re  Donihee,  (Sup.  1916)  173 
App.  Div.  980,  158  N.  Y.  S.  1113, 
affirmed  219  N.  Y.  645  mem.,  114 
N.  E.  1065;  Lapidus  v.  Canno,  (Sup. 
1917)  180  App.  Div.  13,  167  N.  Y. 
S.  420;  Voorhees  v.  Earl,  (Sup.  1842) 
2  Hill  288,  298;  Hogan  v.  Weyer, 
(Sup.  1848)  5  Hill  389;  Baker  v. 
Robbins,  (Sup.  1846)  2  Denio  136; 
Moyer  v.  Shoemaker,  ( Sup.  U.  T. 
1849)  5  Barb.  319;  Matteawan  Co. 
V.  Bentley,  (Sup.  G.  T.  1852)  13 
Barb.  641 ;  Wheiaton  v.  Baker,  (Sup. 
G.  T.  1858)  14  Barb.  594;  Fisher  v. 
Fredenhall,  (Sup.  G.  T.  1855)  21 
Barb.  82;  SteivcnB  v.  Hyde,  (Sup.  G. 
T.  1860)  32  Baxb.  171;  Goelth  v. 
White,  (Sup.  G.  T.  1861)  35  Barb. 
76;  Leiwis  v.  McMillen,  (Sup.  G.  T. 
1863)  41  Barb.  420;  Central  Bank 
V.  Pindar,  (Sup.  Sp.  T.  1866) 
46  Barib.  467;  Bedell  v.  Bedell, 
('Sup.  G.  T.  1875)  3  Hun  5S0, 
6  Thomp.  &  C.  324;  Van  Leiw  v. 
Johnson,  (Sup.  G.  T.  1875)  4  Hun 
415,  6  Thomp.  &  C.  648;  Dows  v. 
Griswold,  (Sup.  G.  T.  1875)  4  Hun. 
550;  People  v.  New  York,  etc.,  R.  Co., 
(Sup.  G.  T.  1880)  22  Hun  95,  af- 
firmed on  other  grounds  84  N.  Y. 
56-5;  Central  Trust  Co.  v.  New  York 
City,  etc.,  R.  Co.,  (Sup.  Sp.  T.  1886) 
42  Hun  602,  18  Abb.  N.  Caa.  381,  4 


Stiate  Rep.  689,  25  Wkly.  Dig.  520; 
Cohen  v.  Ellis,  (Sup.  G.  T.  1889)  52 
Hun  133,  23  State  Rep.  420,  5  N.  Y. 
S.  138;  Spannocchia  v.  Loew,  (Sup. 
(}.  T.  1895)  87  Hun  167,  67  State 
Rep.  736,  33  N.  Y.  S.  1050,  affirmed 
on  opinion  below  166.  N.  Y.  660,  50 
N.  B.  1122;  Weill  v.  Malone,  (Sup. 
G.  T.  1895)  91  Hun  261,  71  State 
Rep.  62,  36  N.  Y.  S.  114,  affirmed  159 
N.  Y.  523,  mem.,  53  N.  E.  1138 
Hemstreet  v.  Hurley,  (County  Ct, 
1897)  21  Misc.  426,  47  N.  Y.  S.  975 
Brady  v.  Edwards,  (Sup.  Sp.  T. 
190il)  3S  Misc.  436,  71  N.  Y.  S.  972; 
Stumpf  V.  Halstead  Land  .etc.,  Co., 
(Sup.  App.  T.  1908)  5.9  Misc.  529, 
110  N.  Y.  S.  S38;  Central  Bureau  of 
Engraving  v.  Pratt  Co.,  (Sup.  App. 
T.  1908)  60  Misc.  120,  111  N.  Y.  S. 
561 ;  Youngman  v.  Smadbeck,  (Sup. 
App.  T.  1909)  64  Misc.  60,  117  N. 
y.  S.  1030;  O'Rourke  Engineering 
Constr.  Co.  v.  Booth,  (Sup.  Sp.  T. 
1919)  179  N.  Y.  S.  623;  Lapovsky  v. 
Abramson,  (Sup.  App.  T.  1920)  181 
N.  Y.  S.  798;  Welsh  v.  Gossler, 
(Super.  Ct.  G.  T.  1881)  47  Super.  Ct. 
104,  reversed  on  other  grounds  89  N. 
Y.  540,  11  Abb.  N.  Cas.  452;  Fisher 
V.  Conant,  (Com.  PI.  1854)  3  E.  D. 
Smith  199;  Kneedler  v.  Sternbergh, 
(Sup.  Sp.  T.  1854)  10  How.  Pr.  67; 
Anthony  v.  Day,  (Sup.  Sp.  T.  1875) 
52  How.  Pr.  3i5;  Andrews  v.  White, 
(Com.  PI.  G.  T.  1802)  28  Abb.  N. 
Cas.  150,  45  State  Rep.  669,  18  N.  Y. 
S.  586. 

1.  Mincho  v.  Bankers'  L.  Ins.  Co., 
(Sup.  1908)  124  App.  Div,  578,  109 
N.  Y.  S.  17©. 

2.  CoWb  V.  Hatfield,  (1871)  46  N. 
y.  633,  537. 
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disaffirming  the  contract,'  but  anything  that  may  be  valuable  to 
the  defendant  must  be  returned  though  it  be  of  no  value  to  the 
plaintiff.*    The  offer  to  return  must  be  kept  good.'    Where  the  con- 
sideration for  the  assignment  of  property  is  the  agreement  of  the 
assignee  not  to  contest  a  will,  and  the  agreement  not  to  contest  is 
carried  out  and  the  will  admitted  to  probate,  and  the  assignor  has 
received  the  benefit  thereof,  it  has  been  held  that  as  restoration 
cannot  be  made,  the  assignment  cannot  be  rescinded  for  fraud  on 
the  part  of  the  assignee.'    Where  a  fraudulent  buyer  has  made  an 
assignment  for  the  benefit  of  creditors,  the  offer  to  restore  may  be 
made  to  the  assignee  who  has  the  possession  of  the  goods  sold.' 
Where  a  sale  or  the  like  is  induced  by  the  fraud  of  the  buyer  and 
he  thereafter  sells  or  parts  with  the  possession  of  the  property  to 
one  who  has  notice  of  the  fraud,  the  view  has  been  taken  that  such 
person  cannot  set  up  in  defense  of  an  action  by  the  seller  to  recover 
the  property  the  failure  to  return  the  part  of  the  purchase  money 
paid,  as  the  duty  to  make  restoration  is  not  owing  to  him.'    Where 
the  fraud  is  in  the  execution  of  the  contract  sought  to  be  enforced, 
whereby  one  party  is  induced  to  sign  a  different  contract  from 
that  agreed  on,  no  return  of  the  consideration  received  by  the 
party  defrauded  is  necessary  to  enable  him  to  set  up  the  fraud  to 
defeat  the  contract.    In  such  a  case  the  defrauded  party  does  not 
seek  to  rescind  a  contract  as  induced  by  fraud;  the  charge  by  him 
relates,  not  to  the  contract  which  was  made  and  on  which  the  con- 
sideration was  received,  but  to  the  instrument  which  purports  to 

3.  Gould    V.    Cayuga    County   Nat.  4.  Moyer   v.   S!hoemaker,    (Sup.   G. 

Bank,    (1881)   86  N.  Y.  7'5,  81;  Mor-  T.  1849)   5  Barb.  319. 

gan  Munitions  'Supply  Co.  v.  Stude-  5.  Stevens   v.    Hyde,    (Sup.    G.    T. 

baker   Corp.,    (Sup.   1917)    180  App.  1860)   32  B'arb.  171;  Currier  v.  Poor, 

Div.  930,  168  N.  Y.  S.  37,  affirmed  on  (Sup.    G.    T.    1895)    84   Hun   45,   65 

other  grounds  226  N.  Y.  94,  123  N.  State  Rep.  237,  32  N.  Y.  S.  74,  re- 

E.   146;   Stone  v.  Frost,    (Sup.  G.  T.  versed  on   other   grounds   156   N.  Y. 

1872)   6  Lans.  440;  Beier  v.  Spauld-  344,  49  N.  E.  937. 

ing,    (G.   T.    11893)    92  Hun    3«8,   72  6.  Bedell    v.    Bedell,     (Sup.    G.    T. 

State   Rep.   279,   36   N.   Y.   S.    10156;  1875)    3   Hun    580,    6    Thomp.   &   C. 

Roth  V.  Baumi,    ('Sup.  App.  T.  1915)  324. 

153  N.  Y.  S.  185   (value  less  stock  of  7.  Stevens    v.    Hyde,    (Sup.    G.   T. 

insolvent    corporation)  ;    Anthony   v.  1860)   32  Barb.  171. 

l>ay,   (Sup.  Sp.  T.  1875)  52  How.  Pr.  8.  Kinney   v.   Kieman,    (1872)    49 

35,  39.     See  also  Levi'is  v.  Anidrevfs,  N.  Y.   164,    172;    Springport  v.  Teu- 

( Sup.  G.  T.  1889)  24  State  Rep.  lOOl,  tonia   Sav.    Bank,    (1881)    84   N.   Y. 

6   N.   Y.  S.  247,   affirmed  127   N.   Y.  4^3,  409;   Pearse  v.  Pettis,    (Sup.  G. 

673  mem.,  3  Silv.  App.  481,  38  State  T.     11866)     47    Barb.    276;     Dolle   v. 

Kep.  SOS,  27  N.  E.  1044.  Rhinehart,     (Sup.    G.    T.    1889)    27 
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represent  the  contract.'  In  case  of  an  exchange  of  property  one 
party  may  acquiesce  in  a  rescission  of  the  contract  by  the  other 
party  and  on  such  basis  sue  to  recover  the  value  of  property  deliv- 
ered or  transferred  by  him  without  any  necessity  for  an  offer  to 
return  property  received  by  him  but  which  had  been  sold  with  the 
consent  of  the  other  party,  a  deduction  being  made  for  the  value 
of  the  property  to  be  sold.^"  The  duty  to  make  restoration  has  been 
held  to  exist  irrespective  of  whether  the  relief  is  sought  in  an  equi- 
table action  or  by  way  of  an  action  at  law  based  on  a  rescission." 
On  the  other  hand,  a  distinction  has  been  made  between  the  ease 
where  the  defrauded  party  seeks  to  enforce  a  rescission  and  the 
one  where  he  seeks  to  avail  himself  of  the  defense  in  an  action  by 
the  party  guilty  of  the  fraud  to  enforce  the  contract;  and  in  the 
latter  case  it  has  been  said  that  an  offer  to  return  the  consideration 
received  by  the  defrauded  party  should  not  be  required ;  and  con- 
sequently where  an  insurance  company  was  induced  by  fraud  to 
reinstate  a  life  insurance  policy  which  had  expired,  the  view  was 
taken  that  the  company  could,  when  sued  on  the  policy,  set  up  the 
fraud  as  a  complete  defense,  without  an  offer  to  return  the  pre- 
miums paid  in  consideration  of  the  reinstatement,  and  it  was  fur- 
ther held  that  even  if  an  offer  to  return  was  necessary,  it  was  satis- 
fied by  an  offer  by  the  company  to  permit  judgment  to  be  taken  for 
the  premium  paid  with  interest  and  the  cost  of  the  action.^^  Prop^ 
erty  sent  to  the  plaintiff  but  neither  mentioned  in  the  contract  nor 
received  under  him,  need  not  be  returned  before  the  commencement 
of  an  action  based  on  a  rescission.     Thus  in  case  of  a  sale  of  a 


State  Rep.  944,  7  N.  Y.  S.  731.     See  131  N.  Y.  47'3,  43  State  Rep.  6S7,  30 

also  Schoonmaker  v.  Kelly,   (Sup.  G.  N.  E.  489,  reiversing  58  Super.  Ct.  10, 

T.   1»8«)    42  Hun  209,  3  State  Rep.  30  State  Rep.  251. 

771;    Nellis  v.   Bradley,    (Super.   Ct.  11.    Myers    v.    King,    (Sup.    G.    T. 

1848)    3   Super.    Ct.    560.      But   see  1888)  48  Hun  106,  110,  15  State  Rep. 

Wheaton  v.  Baker,   (Sup.  G.  T.  1853)  482. 

14  Barb.  594.  12.  Harris  v.  Equitable  L.  Assur. 

9.  Wilcox  V.  American  Tel.,  etc.,  Soc.,  (Sup.  G.  T.  1875)  3  Hun  724, 
Co.,  (1903)  176  N.  Y.  115,  68  N.  E.  6  Thomp.  &  C.  108.  This  case  is  af- 
153,  reversing  73  App.  Div.  6U,  76  firmed  in  64  N.  Y.  196,  on  the  ground 
JSr.  Y.  S.  1037;  Shaw  ,v.  Webber,  (Sup.  that  the  offer  of  judgment  was  a  suf- 
G.  T.  1894)  79  Hun  307,  61  State  ficient  offer  of  restoration  (which  it 
Rep.  430,  29  N.  Y.  S.  437;  Cleary  v,  would  seem  is  doubtful).  And  on 
Municipal  Electric  Light  Co.,  (Sup.  principle  it  is  difficult  to  see  why  a 
G.  T.  1892)  47  State  Rep,  172,  19  rescission,  though  asserted  as  a  de- 
N.  Y.  'S.  951,  affirmed  on  opinion  be-  fense,  should  be  any  exception  to  the 
low  139  N.  Y.  643,  35  N.  E.  206.  general  rule  requiring  an  offer  of  res- 

10.  Brewster   v.   Wooster,    (1892)  toration. 
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chattel  where  the  buyer  agrees  to  send  his  note  for  the  agreed  price 
and  instead  cends  a  note  for  a  lesser  amount,  the  seller  may  rescind 
and  recover  the  chattels  without  an  offer  to  return  the  note  so  sent." 
Where  smuggled  goods  are  sold  and  thereafter  are  seized  and  con- 
demned by  the  government  for  nonpayment  of  import  duties,  this 
excuses  the  buyer  from  returning  them  as  a  condition  to  his  rescis- 
sion.^* If  the  benefits  received  by  one  party  are  of  such  a  nature 
that  they  cannot  be  returned,  the  failure  to  make  return  will  not 
prevent  a  rescission  for  the  default  of  the  other  party  in  perform- 
ance and  a  recovery  of  a  payment  made  by  the  party  not  in  default; 
Thus  in  case  of  an  entire  contract  for  instruction  in  aviation  there 
is  an  unreasonable  refusal  to  continue  the  instruction  after  part 
performance,  the  party  to  be  instructed  may  rescind  and  recover 
payments  made.^^ 

§  1018.  Application  of  General  Rule  as  to  Restoration.— 

To  entitle  a  buyer  of  chattels  to  rescind  and  recover  the  price  paid 
or  defend  against  the  recovery  of  the  price  if  unpaid,  he  must  offer 
to  return  the  chattels,^*  and  as  a  general  rule,  where  the  seller 
seeks  to  avoid  a  sale  of  chattels  for  the  fraud  of  the  buyer  and 
to  recover  the  goods  or  their  value,  he  must  offer  to  return  any  part 
of  the  price  or  consideration  paid  to  him."  Likewise  where,  under 
an  executory  contract  for  the  purchase  of  land,  the  purchaser  has 
been  let  into  possession,  he  must,  to  entitle  himself  to  rescind  and 
recover  purchase  money  paid,  offer  to  surrender  the  possession,^' 
and  where  the  vendee  has  received  a  conveyance  and  entered  into 
possession  he  cannot  set  up  the  fraud  of  the  vendor  in  bar  of  an 
action  for  the  unpaid  purchase  money  without  an  offer  to  recon- 
vey  and  to  surrender  the  possession.^'     The  vendee  cannot,  says 

13.  Harper  v.  Sherman,  ( Sup.  G.  T.  17.  Matteawan  Co.  v.  Bentley, 
1»82)   14  Wkly.  Dig.  12.  (Sup.    G.    T.    1'85'2)     13    Barb.    641; 

14.  Hamrah  v.  Maloof,  {'Sup.  1908)  Wheaton  v.  Baker,  ('Sup.  G.  T.  1863) 
127  App.  Div.  331,  111  N.  Y.  S.  509.  14  Barb.  594;   Fisher  v.  Fredenhall, 

15.  Jansenv.  Schneider,  (Sup.  App.  (Sup.  G.  T.  1855)  21  Barb.  82; 
T.  1912)  78  Misc.  48,  138  N.  Y.  S.  Stevens  v.  Hyde,  (Sup.  G.  T.  1860) 
144.  32    Barb.     171;     Baker    v.    Eobbins, 

16.  'Cobb  V.  Hatfield,   (1871)   46  N.  (Sup.  1846)   2  Denio  136;   Fisher  v. 
Y.  533;  Pullman  V.  Alley,   (1873)   53  Conant,     (Com.    PI.    1854)     3    E.    D. 
N.  Y.  637;   Voorhees  v.  Earl,    (Sup.  Smith  199;  Banita  v.  Griffing,   (Com. 
1842)  2  Hill  288;  Farrell  v.  Corbett,  PI.  1846)   5  N.  Y.  Leg.  Obs.  lOO. 
(-Sup.  G.  T.   1875)    4  Hun   128;   An-  18.   Goelth  v.   White,    (Sup.  G.  T. 

drews    v.    White,    (Com.    PI.    G.    T.       1861)   36  Barb.  76. 

1892)   28  Abb.  N.  Oas.  150',  45  State  19.  Linsey  v.  Ferguson,  (Sup.  G.  T. 

Rep.  669,  18  N.  Y.  S.  586.  1870)  3  Lane.  19«. 
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Allen,  J.,  "  occupy  under  the  contract,  and  thus  enjoy  the  benefit 
of  it,  and  at  the  same  time  treat  it  as  rescinded  and  reclaim  the 
purchase  money.  The  money  can  only  be  recovered  back  when 
the  contract  has  been  rescinded  in  toto ;  and  so  long  as  the  vendee 
is  reaping  the  fruits  of  it,  it  is  not  wholly  rescinded."^  Where 
the  consideration  consists  of  the  note  of  a  third  person  upon  which 
judgment  has  been  recovered  by  the  seller,  to  entitle  him  to  rescind 
for  fraudulent  representations  as  to  the  financial  condition  of  the 
maker  of  such  note  he  must  offer  to  assign  the  judgment.^^  Where 
in  an  action  for  admeasurement  of  dower  a  widow  seeks  to  rescind 
a  release  of  her  dower  rights  given  to  her  husband,  she  must  first 
offer  to  return  the  consideration  received  for  such  release.^^  One 
who  seeks  to  rescind  a  compromise  of  a  disputed  claim  on  the 
ground  of  fraud  and  to  sue  on  such  claim  must  offer  to  restore  to 
the  other  party  whatever  of  value  he  has  received  by  virtue  of 
it,^^  and  the  inability  of  the  party  seeking  a  rescission  of  the  com- 
promise to  return  the  money  received  by  him,  because  of  his  im- 
pecunious condition,  does  not  obviate  the  necessity  for  the  return.^* 
For  example,  the  plaintiff  made  a  claim  against  a  bank  for  bonds 
deposited  with  it,  and  the  bank  claimed  that  it  had  returned  the 
bond,  which,  if  true,  would  have  been  a  full  defense  to  the  claim. 
The  return  being  disputed  by  the  plaintiff  the  parties  entered  into 
a  compromise,  and  the  bank  paid  to  the  plaintiff  a  part  of  the  value 
of  the  bonds.  Thereafter  the  plaintiff  sued  the  bank  for  the  value 
of  the  bonds  and  the  bank  set  up  the  compromise  as  a  defense.  It 
was  held  that  the  plaintiff  could  not  avoid  the  compromise  for  the 
alleged  fraud  of  the  bank  without  offering  to  return  the  money 


20.  Goelth  V.  White,  (Sup.  G.  T.  Lee  v.  Vacuum  Oil  Co.,  (18S1)  126 
1861 )  as  Barb.  76,  78.  N.  Y.  579,  3-8  State  Rep.  662,  27  N.  E. 

21.  Baker  v.  Kobblns,  (Sup.  1846)  1018;  Anderson  v.  Smitley,  (Sup. 
2  Denio  136.  1910)    141  App.  Div.  421,  126  N.  Y. 

22.  'Spannocchia  v.  Loew,  (Sup.  G.  S.  25;  Duff  v.  Hutchinson,  (Sup.  G. 
T.  1®95)  87  Hun  167,  67  State  Rep.  T.  1890)  57  Hun  152;  32  State  Rep. 
736,  33  N.  Y.  S.  1050,  affirmed  on  949,  10  N.  Y.  S.  8o7;  Camnmrata  v. 
opinion  below  156  N.  Y.  6-60,  50  N.  Pemmsylvania  Coal  Co.,  (Sup.  App. 
E.  1122.  T.   1904)    86  N.  Y.  S.  787;   Ki'bbe  v. 

23.  Gould  V.  Cayuga   County  Nat.  Bowen,    (Super.   Ct.   G.   T.    1884)    50 
Bank,   (1881)    86  N.  Y.  75,  affirming  Super.  Ct.  422.     See  also  McMichael 
21    Hun    2S3;    Thomson   v.    Sanders,  v.  Kilmer,  (1879)  76  N.  Y.  36. 
(liSSO)    118  N.  Y.  252,  258,  28  State  24.  Lee  v.  Vacuum  Oil  Co.,   (1891) 

Rep.  924,  23  N.  E.  374,  3  Silv.  App.  126  N.  Y.  570,  36  State  Rep.  662,  27 

157,    reversing    on    other    grounds    7  N,  B.  1018. 
State  Rep.  453,  26  Wkly.  Dig.  3«7j 
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paid  to  him,  and  that  his  payment  of  the  money  into  court,  to  ^ 
returned  to  him  unless  the  judgment  determined  that  the  bank  was 
entitled  to  it,  was  insufficient.^" 

§  1019. Qualification  of  Rule  Generally.^The  general  rule 

that  the  restoration  of  the  status  quo  is  necessary  to  entitle  a  person 
to  rescind,  who  has  been  induced  by  the  fraud  of  the  other  party 
to  enter  iuto  a  transaction,  is  subject  to  qualification/*  and  does 
not  mean  that  things  should  be  replaced  in  every  sense  as  they 
were,  as  this  is  nearly  always  impossible,  but  that  the  party  seeking 
to  rescind  should  restore  whatever  he  has  received  that  he  can 
restore  and  surrender  any  advantage  he  may  have  received.^'  If 
the  party  guilty  of  the  fraud,  duress,  or  the  like,  has  so  entangled 
himself  in  the  meshes  of  his  plot  that  the  party  defrauded  cannot 
unloose  him,  the  fault  is  his  own,  and  the  law  only  requires  that  the 
other  party  shall  return  the  benefits  received  by  him  and  do  what- 
ever h,e  can  to  undo  what  has  been  done  in  the  execution  of  the 
contract.  If  these  fail  to  extricate  the  wrongdoer  from  the  position 
in  which  he  finds  himself,  it  is  in  no  sense  the  fault  of  the  innocent 
party  and  does  not  affect  the  latter 's  right  to  rescind.^*  Restora- 
tion, says  Beardsley,  J.,  "  is  not  exacted  on  account  of  any  feeling 
of  partiality  or  regard  for  the  fraudulent  party.  The  law  cares 
very  little  what  his  loss  may  be,  and  exacts  nothing  for  his  sake. 
If,  therefore,  he  has  so  entangled  himself  in  the  meshes  of  his  own 
knavish  plot,  that  the  party  defrauded  cannot  unloos0  him,  the 
fault  is  his  own;  and  the  law  only  requires  the  injured  party  to 
restore  what  he  has  received,  and,  as  far  as  he  can,  undo  what 
had  been  done  in  the  execution  of  the  contract.     This  is  all  that 

25.  Gould  V.  Cayuga  County  Nat.  ing  137  App.  Div.  899,  122  N.  Y.  S. 
Bank,  (1S81)  86  N.  Y.  75',  affirming  1131,  wihich  followed  decision  on 
21  Hun  293.  prior  appeal  131  App.  Div.  2.53,  11.5 

26.  Masson  V.  Bovet,  (Sup.  1845)  1  N.  Y.  S.  673;  Ring  v.  Ring,  (Sup. 
Denio  69;  Pearse  v.  Pettis;  ('Sup.  G.  I'iOS)  127  App.  Div.  411,  111  N.  \.  S. 
T.  1866)  47  Barb.  276;  Ladd  v.  713,  affirmed  199  N.  Y.  574  mem.,  US 
Moore,  (Super.  Ot.  18S0)  5  Super.  Ct.  N.  E.  130,  and  affirming  55  Misc.  420, 
589.  105  N.  Y.  S.  498;   Masson  v.  Bovet, 

27.  Whiting  v.  Denn,  (Sup.  1907)  (Sup.  1845)  1  Denio  69;  Metropoli- 
131  App.  Div.  238,  105  N.  Y.  S.  854.  tan  El.  R.  Co.  v.  Manhattan  R.  Co., 

28.  Hammond  v.  Pennock,  (1874)  (Com.  PI.  Sp.  T.  1884)  11  Daly  373, 
61  N.  Y.  145,  affirming  5  Lans.  358;  14  Abb.  N.  Cas.  103,  224;  Cohen  v. 
Butler  V.  Prentiss,  (1899)  158  N.  Y.  Ellis,  (Sup.  Sp.  T.  18S5)  16  Abb.  N. 
49,  52  N.  E.  652,  modifying  91  Hun  Cas.  320,  reversed  on  other  grounds 
643,  71  State  Rep.  383,  36  N.  Y.  S.  4  State  Rep.  721.  See  also  Gucken- 
301;  Heckscher  v.  Edenborn,  (1911)  heimer  v.  Angevin©,  (1880)  81  N.  Y. 
203  2S1.  Y.  210,  96  N.  E.  441,  revers-  394. 
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the  party  defrauded  can  do,  and  all  that  honesty  and  fair  dealing 
require  of  him.  If  these  fail  to  extricate  the  wrongdoer  from  the 
position  he  has  assumed  in  the  execution  of  the  contract,  it  is  in 
no  sense  the  fault  of  his  intended  victim,  and  upon  the  principles 
of  eternal  justice,  whatever  consequences  may  follow,  they  should 
rest  on  the  head  of  the  offender  alone."  ^'  In  this  connection  Vann, 
J.,  also  says :  ' '  "When,  without  fault  on  the  part  of  the  one  de- 
frauded, seeking  relief  in  equity  on  account  of  advantage  taken  of 
fiduciary  relations,  it  is  impossible  to  restore  the  one  guilty  of  the 
fraud  to  his  original  condition,  the  general  rule  of  restoration  is 
not  strictly  applied,  because  it  would  become  a  loophole  for  the 
escape  of  fraud.  Equity  makes  a  reasonable  application  of  the  rule 
by  requiring  whatever  fair  dealing  requires  under  all  the  circum- 
stances of  the  particular  case,  but  it  does  not  permit  the  rule  to 
become  a  shield  for  wrongdoing. ' ' '"  Thus  where  the  defendant 
was  about  to  cause  land  of  his  judgment  debtor  to  be  sold  on 
execution,  and  by  a  fraudulent  representation  that  the  land  was 
unencumbered  induced  the  plaintiff  to  bid  off  the  land  and  received 
from  him  in  payment  of  his  bid  the  note  of  a  third  person,  for  a 
larger  sum  than  the  amount  of  his  bid,  giving  back  his  own  note 
for  the  balance,  it  was  held  that  the  plaintiff  was  entitled,  on  a 
return  of  the  defendant's  note  and  an  assignment  of  the  certificate 
of  sale,  to  rescind  and  recover  from  the  defendant  the  note  trans- 
ferred to  him.^^  Where  the  consideration  of  a  conveyance  is  in 
whole  or  in  part  the  marriage  of  the  defendant,  the  fact  that  the 
marriage  cannot  be  annulled  is  no  reason  for  denying  the  grantor 
the  right  to  rescind  for  the  fraud  or  the  like  of  the  defendant. ^^ 
Also  where  the  seller  was  induced  by  the  fraud  of  the  buyer  to  sell 
on  credit  whisky  in  bond,  it  was  held  that  he  was  not  required  to 
offer  to  repay  the  government  tax  paid  by  the  seller  to  enable  him 
to  get  possession  of  the  whisky.^'  This  qualification  dispensing 
with  the  necessity  for  restoration  of  benefits  received  does  not 
apply  where  the  inability  to  restore  arises  from  the  fact  that  the 

29.  Massoe  v.  Bovet,  (Sup.  1845)  1  N.  Y.  573,  62 'State  Rep.  784,  38  N.  E. 
Dendo  69,  74.  The  statement  is  722;  Ring  v.  Ring,  (Sup.  1908)  127 
quoted  witli  approval  in  Hammond  v.  App.  Div.  411,  111  N.  Y.  S.  713,  af- 
Pennock,    (1874)    &1  N.  Y.   145,   153.  firmed  19fl  N.  Y.  574  mem.,  93  N.  E. 

30.  Butler  v.  Prentiss,  (1899)  158  1130,  and  affirming  55  Misc.  420,  105 
N.  Y.  4i9,  64,,  52  N.  E.  652.  N.    Y.    S.    498.      See   also   Pierce    v. 

31.  Masson  v.  Bovet,  (Sup.  1845)   1  Pierce,  (1877)   71  N.  Y.  154. 

Denio  69'.  33.     Guckenheimer     v.     Angevine, 

32.  Graham  V.  Graham,  (1894)  143       (1880)   81  N.  Y.  394. 
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party  seeking  relief  has  himself  had  the  complete  enjoyment  of 
them  and  in  so  enjoying  has  consumed  them.'*  If  the  party  guilty 
of  fraud  cannot  be  found,  an  offer,  prior  to  the  commencement  of 
an  action  based  on  a  rescission,  to  return  what  has  been  received 
from  him  is  not  required.^^  The  view  has  been  taken  that  the  offer 
to  return  benefits  received  may  be  made  subject  to  the  condition 
that  the  other  party  restore  what  he  has  himself  received.^* 

§  1020.  Equitable  Right  to  Retain  Benefits. —  If,  irrespec- 
tive of  the  rescission,  the  plaintiff  would  be  entitled  to  what  he  has 
received  under  the  contract,  an  offer  to  restore  is  not  necessary." 
As  said  by  Van  Brunt,  J. :  "  It  is  only  where  the  plaintiff  has 
no  claim  to  the  money  received,  except  by  force  of  the  rescinded 
contract,  and  therefore  its  retention  is  incompatible  with  the  re- 
scission, that  a  return  or  offer  to  return  is  deemed  to  be  neces- 
sary. ' '  '*  Thus  if  a  debtor  by  fraud  effects  a  compromise  of  an 
undisputed  and  liquidated  claim  and  receives  a  discharge  on  pay- 
ment of  a  percentage  thereof,  the  creditor  should  not  be  required 
to  return  the  money  paid  to  him  in  order  to  enable  him  to  rescind 
the  compromise  and  recover  the  balance  of  his  claim.''  And  where, 
on  the  part  payment  of  a  judgment,  a  release  of  the  judgment  is 
given,  to  entitle  the  judgment  creditor  to  rescind  for  fraud  he  is 


34.  Curtis  v.  Howell,  (l«e8)  39  N.  (Sup.  1-910)  136  App.  Div.  874,  122 
Y.  211,  6  Trans.  App.  290;  Hearn  v.  N.  Y.  S.  107;  Gugel  v.  Hiscox,  (Sup. 
Schuehman,  (1914)  212  N.  Y.  352,  1910)  138  App.  Div.  61,  12i2  N.  Y.  S. 
106  N.  E.  127,  affirming  157  App.  Div.  5'57;  Defries  v.  Finelite,  (Sup.  Sp.  T. 
926,  142  N.  Y.  S.  573,  which  aifirmed  1915)  89  Misc.  209,  151  N.  Y.  S.  665  > 
on  opinion  below  80  Misc.  311,  141  Donaldson  v.  Catholic  Benev.  Legion, 
N.  Y.  S.  242.  (Sup.  Sp.  T.  1920)   180  N.  Y.  S.  598; 

35.  Ladd  v.  Moore,  (Super.  Ct.  Metropolitan  El.  R.  Co.  v.  Manhat- 
18'50)  5  Super.  Ct.  589.  tan  El.  R.  Co.,  (Com.  PI.  Sp.  T.  1884) 

36.  Ladd  v.  Moore,  ('Super.  Ct.  11  Daly  373,  14  AWb.  N.  Cas.  103, 
1850)  5  Super.  Ct.  589.  229.     See  also  Allerton  v.  Allerton, 

37.  Gould  V.  Cayuga  County  Nat.  (1872)  50  N.  Y.  670;  Cox  v.  Still- 
Bank,  (1881)  86  N.  Y.  75,  81;  Im-  man,  (Sup.  1909)  132  App.  Div.  .433, 
porters',  etc.,  Nat.  Bank  v.  Peters,  116  N.  Y.  S.  931;  Spannoechia  v. 
(1>»90)  123  N.  Y.  272,  33  State  Rep.  Loew,  ('Sup.  G.  T.  1895)  87  Hun  167, 
182,  25  N.  E.  319,  aflSrming  21  State  67  State  Rep.  736,  SB  N.  Y.  S.  1050, 
Rep.  98,  4  N.  Y.  S.  599,  which  ai-  affirmed  on  opinion  below  156  N.  Y. 
firmed  17  State  Rep.  177,  1  N  Y.  S.  660,  50  N.  E.  1122. 

88;  Kley  v.  Healy,   (1891)   127  N.  Y.  38.  Metropolitan  El.  R.  Co.  v.  Man- 

555,  40  State  Rep.  215,  28  N  E.  593;  hattan  El.  R.  Co.,    (Com.  PI.  Sp.  T. 

Price  v.  Stout,   (Sup.  1S03)   84  App.  1884)    11   Daly  373,  14  Abb.  N  Cas. 

Div.  334,  82  N.  Y.  S.  935;  Staiger  v.  103,  231. 

Klitz,  (Sup.  1908)  129  App.  Div.  703,  3S.  Gould  v.  Cayuga  County  Nat. 

114  N.   Y.  S.  486;   Staiger  v.  KlitE,  Bank,   (1881)  6C  .N-  Y.  75u  81. 
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not  required  to  return  the  money  paid,  as  under  any  circumstances 
he  would  be  entitled  to  retain  it.*"  Ordinarily  where  a  purchaser 
by  fraudulent  representations  as  to  his  financial  standing  induces 
the  seller  to  make  the  sale  to  him  partly  on  credit  and  partly  for 
cash  or  the  equivalent,  to  entitle  the  seller  to  rescind  and  recover 
the  goods  or  maintain  trover  therefor  he  must  offer  to  return  the 
money  received  by  him,"  and  this  is  held  true  in  some"  cases  even 
though  the  buyer  has  disposed  of  a  part  of  the  goods  and  they 
have  passed  beyond  the  reach  of  the  seller."  In  other  cases,  how- 
ever, it  is  held  that  if  the  fraudulent  buyer  has  himself  derived 
benefits  from  the  purchase  equivalent  to  or  exceeding  the  part  of 
the  purchase  money  paid  and  is  insolvent,  the  seller  is  not  required 
to  offer  to  return  the  part  of  the  purchase  money  paid  to  him 
before  he  can  maintain  an  action  based  on  a  rescission  of  the  con- 
tract ;  *^  and  this  has  been  held  true  where  the  buyer  was  insolvent 
and  the  value  of  the  use  of  the  property  while  in  his  possession 
largely  exceeded  the  amount  of  the  purchase  money  paid,"  and 
also  where  a  part  of  the  goods  had  been  resold  by  the  buyer  and 
passed  beyond  the  reach  of  the  seller /^ 

§  1021.  Where   Note   or   Other   Obligation  of  Party  Is 

Received. —  "Where  a  note  or  other  obligation  of  the  other  party 
has  been  received  by  the  party  seeking  to  rescind,  an  offer  to  return 
it  before  commencing  the  action  based  on  a  rescission  is  not,  it 
seems,  required,  as  the  rescission  itself  cancels  the  note  if  it  has 
not  been  negotiated  and  an  offer  at  the  trial  to  return  it  is  suffi- 
cient."    "  This  is  so,"  says  Earl,  J.,  "  because  as  between  the 


40.  Kley  v.  Healy,  (1891),  127  N.  this  case  says  that  while  it  did  equity 
Y.  555,  40  State  Rep.  215,  28  N.  E.  hetween  the  parties  it  rests  on  no 
593.  principle ) .     See  also  Schoomnaker  v. 

41.  See  supra,  section  1018.  Kelly,  (Sup.  G.  T.  1886)  42  Hun  299, 

42.  Wheaton  v.  Baker,  (Sup.  G.  T.  3  State  Rep.  771,  25  Wkly.  Dig.  301, 
1853)  14  Barb.  594;  Stevens  v.  Hyde,  372;  Lewisohn  v.  Apple,  (Sup.  G.  T. 
(Sup.  G.  T.  1860)  32  Barb.  171.  See  1887)  12  Civ.  Pro.  274,  7  State  Rep. 
also  Matteawan  Co.  v.  Bentley,   (Sup  223. 

G.  T.  1852)    13  Barb.  641.  46.  Nichols  v.  Michael,    (1861)    23 

43.  Pearse  v.  Pettis,  (Sup.  G.  T.  N.  Y.  264;  Gould  v.  Cayuga  County 
1866)  47  Barb.  276;  Ladd  v.  Moore,  Nat.  Bank,  (1881)  86  N.  Y.  75,  82; 
(Super.  Ct.   1«51)   5  Super.  Ct.  589.  King  v.  Fitch,   (App.  1864)   1  Keyes 

44.  Pearse  v.  Pettis,  (Sup.  G.  T.  402,  2  Abb.  App.  Dec.  508;  Stevens 
1866)  47  Barb.  276.  v.  Hyde,   (Sup.  G.  T.  1860)   32  Barb. 

45.  Ladd  v,  Moore,  (Super.  Ct.  171;  Pequeno  v.  Taylor,  (Sup.  G.  T. 
1851)  5  Super.  Ct.  589  (Smith,  J.,  1862)  38  Barb.  375;  White  v.  Dodds, 
however,  in  ,the  later  case  of  Stevens  (Sup.  G.  T.  1863)  42  Barb.  554,  18 
V.  Hyde,  32  Barb.  171,  in  referring  to  App.    Pr.    250,    28    How.    Pr.    197$ 
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parties  the  note  is  not  property,  but  a  mere  promise  to  pay  whicli 
is  avoided  by  the  rescission  of  the  contract.  It  is  of  no  value  to 
the  vendee,  and  needs  to  be  surrendered  to  him  at  the  trial,  merely 
because  it  might  otherwise  be  used  to  his  detriment. "  "  In  this 
regard  a  negotiable  note  stands  on  the  same  footing  as  a  non- 
negotiable  one,  and  an  offer  to  return  it  at  the  trial  is  sufScient.^' 
This  is  also  true  where  the  party  seeking  the  relief  holds  the  def end- 
ant 's  draft  drawn  by  the  defendant's  agent  on  the  defendant,  as 
in  such  a  case  the  draft  is  in  effect  the  same  as  a  note  or  bill  drawn 
by  the  defendant.*'  It  is  held  immaterial  that  the  paper  has  been 
negotiated  by  the  plaintiff,  if  at  the  time  of  the  trial  its  return  is 
tendered.^"  If  the  note  or  other  obligation  is  that  of  a  third  person 
the  transaction  then  stands  on  the  same  footing  as  the  receipt  of 
any  other  property  and  an  offer  to  restore  is  necessary;^^  And 
even  as  regards  the  note  or  other  obligation  of  the  other  party  to 
the  contract,  an  offer  to  return  the  same  must  be  made  at  the  trial.°^ 

§  1022.  Restoration  of  Equivalent. —  The  return  of  the 

identical  thing  received  is  not  always  essential;  an  equivalent 
restoration  may  be  sufficient.^^  Thus  where  a  buyer  seeks  to  rescind 
a  sale  of  corporate  stock  and  he  has  placed  it  out  of  Ms  power  to 
restore  the  identical  stock  received  by  him,  an  offer  to  return  an 
equal  number  of  other  shares  will  be  sufficient.^*  So  in  case  of  a 
sale  of  coupon  bonds  induced  by  the  fraud  of  the  seller,  the  repay- 
ment of  the  amount  of  the  coupons  cashed  by  the  buyer  is  equiva- 
lent to  the  return  of  the  coupons  themselves.^'    Where  a  contract 

Pearse  v.  Pettis,    (Sup.  G.  T.   1866)  Frasehieris  v.  Henriques,  (Sup.  G.  T. 

47     Barb.     276 ;     Nellis    v.    Bradley,  1862 )   36  Barb.  27'6 ;  Pequeno  v.  Tay- 

(Super.  Ct.  1848)   3  Super.  Ot.  560;  lor,   (Sup.  G.  T.  1862)   38  Barb.  375. 

Ladd  V.  Moore,    (Super.  Ct.  18'51)   5  51.  Wheaton  v.  Baker,   (Sup.  G.  T. 

Super.    Ct.    589;    Anthony    v.    Day,  1853)    14   Barb.  594. 

(Sup,  Sp.  T.  1875)    52  How.  Pr.  35,  52.    Iromwood     v.     Wickes,      (Sup. 

39.     See  also  Wolf  v.  National  City  1904)   93  App.  Div.  164,  87  N.  Y.  S. 

Bank,',  (Sup.  1915)  170  App.  Div.  565,  554;   Central  Bank  v.  Pindar,   (Sup. 

156  N.  Y.  S.  575.  Sp.  T.  1866)   46  Barb.  467. 

47.  Gould  V.  Cayuga  County  Nat.  53.  Importers,  etc.,  Bank  v.  Peters, 
Bank,   (1881)   86  N.  Y.  75,  83,  (1800)   123  N.  Y.  272,  23  N.  E.  319; 

48.  Nichols  v.  Michael,  (1801)  23  Mayo  V.  Knowlton,  (1892)  134  N.  Y.' 
M.  Y.  :i64.                                         .  250,  47  State  Rep.  748,  31  N.  E.  98i5. 

49.  Berry  v.  American  Cent.  Ins.  54.  Mayo  v.  Knowlton,  (App.  1892) 
Co.,  (1802)  132  N.  Y.  49,  43  State  134  N.  Y.  250,  47  State  Rep.  748,  31 
Rep.  ,400,  30  N.  E.  254,  affirming  5  N.  E.  985,  29  Ahb.  N.  Cas.  210, 
Silv.  Sup.  242,  30  State  Rep.  53,,  8  reversing  16  Daly  246,  31  State  Rep. 
N.  Y.  S.  762.  558,  10  N.  Y.  S.  230. 

50^, Nichols  V.  Mioliael,    (1861)    23  55.    Cohen   v.    Ellis,    (Sup.    Sp.  T. 

N.    Y.^,^64,    2173    (per    Selden,    J.);       1885)   16  Alblb.  N.  Cas.  320,  approved 
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of  sale  contemplated  a  delivery  of  the  property  sold  in  instalments 
and  a  part  was  delivered  and  paid  for,  and  thereafter  consumed 
by  the  buyer,  this  has  been  held,  on  account  of  his  inability  to  make 
restoration,  a  bar  to  his  right  to  rescind."^  According  to  the  better 
view  it  would  seem,  however,  that  where  the  contract  contemplates 
that  the  property  is  to  be  delivered  in  instalments  and  used  or  sold 
by  the  buyer  as  delivered,  its  use  or  sale  and  consequent  inability 
to  make  restoration  will  not  preclude  a  rescission  provided  the 
part  delivered  has  been  paid  for  or  an  offer  to  pay  its  value  is 
made. 

§  1023.  Time  and  Extent  of  Restoration. —  If  a  relief  is 

sought  in  an  action  at  law  based  on  a  rescission  it  is  necessary 
that  an  offer  to 'restore  or  return  whatever  the  plaintiff  has  received 
under  the  contract  precede  the  commencement  of  the  action,  as  the 
plaintiff's  cause  of  action  must  be  complete  at  the  time  of  the 
commencement  of  his  action,  and  until  the  offer  to  return  is  made 
the  contract  remains  in  force  and  no  cause  of  action  accrues  based 
on  its  rescission,"  and  an  offer  to  return  made  at  the  trial  will  not 
suffice.^*  Thus  where  a  release  of  a  cause  of  action  for  a  tort  has 
been  given,  the  plaintiff  cannot,  without  an  offer  to  return  the 
consideration  received  by  him  for  such  release,  sue  for  the  tort 
and  in  such  action  avoid  the  release  on  the  ground  that  it  was  pro- 
cured by  fraud.^'  "Any  other  rule,"  says  McLennan,  J.,  "  would 
permit  a  party  to  prosecute  an  action  without  taking  any  chances, 
and  with  means  furnished  by  his  adversary;  would  enable  an 
unscrupulous  plaintiff  to  obtain  as  large  an  amount  as  possible 

as  to  this  but  reversed  on  other  Hun  167,  67  State  Eep.  736,  33  N.  Y. 
grounds  4   State  Rep.   721.  S.    105O,    affirmed   on    opinion   'below 

56.  Curtiss  v.   Howell,    (1868)    39       1513  N.  Y.  660,  50  N.  E.  1122. 

N.  Y.  211,  6  Trans.  App.  290.     The  58.  Gould  v.  Cayuga  County  Nat. 

fraud  in  this  case  consisted  of  mis-  Bank,    (1881)   86  N.  Y.  75,  affirming 

representations   by    the    seller   as    to  21  Hun  293';  Baker  v.  Robbins,  (Sup. 

his    financial    condition    and    conse-  1846)    2  Denio  136;   Matteawan  Co. 

quent  ability  to  perform  the  contract.  v.    Bentley,     (Sup.    G.    T.    1852)     13 

57.  Gould  V.   Cayuga  County  Nat.  Barb.  641. 

Bank,   (1881)   86  N.  Y.  75,  affirming  59.  Doyle  v.  New  York,  etc.,  R.  Co., 

21    Hun   293;    Doyle   v.    New   York,  (Sup.  1901)   66  App.  Div.  398,  72  N. 

etc.,    R.    Co.,    (Sup.    1901)     66    App.  Y. 'S.  936.     See  also  Shaw  v.  Webber, 

Div.  398,  72  N.  Y.  S.  936;  MeNaught  (Sup.   G.  T.   1894)    79   Hun  307,   61 

V.    Equitable    L.    Assur.    Soc,     (Sup.  State    Rep.    430,    29   N.    Y.    S.    437; 

1910)   136  App.  Div.  774,  121  N.  Y.  S.  Cleary   v.   Municipal   Electric   Light 

447;  Matteawan  Co.  V.  Bentley,  (Sup.  Co.,   (Sup.  G.  T.  1892)  47  Sitate  Rep. 

G.  T.  Ii852)    13  Barb.  641;   Spannoc-  172,    19   N.   Y.    S.   951,   affirmed   139 

.chia  V.  lioew,    (Sup.  G.  T.  ISSS)   87  N.  Y.  643,  36  N.  E.  206. 
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in  settlement  of  his  alleged  cause  of  action  through  negotiation 
with  the  defendant,  and  with  the  funds  thus  obtained  seek  to  secure 
a  larger  sum  in  an  action  brought  upon  the  same  cause  of  action, 
and  without  running  any  risk  of  losing  what  he  first  obtained. ' '  ^» 
§  1024.  Rule  in  Equity  as  to  Offer  to  Restore. —  The  re- 
scission of  contracts,  where  ground  therefor  exists  and  especially 
where  the  relief  is  sought  on  the  ground  of  fraud,  is  a  well 
recognized  foundation  of  equity  jurisdiction,'^  but  equity  will  not 
entertain  an  action  to  declare  the  rescission  of  an  executed  trans- 
action unless  a  decree  announcing  the  rescission  is  essential  to  the 
suitor's  protection.  If  nothing  executory  remains,  even  though 
fraud  is  alleged  such  a  suit  will  not  lie  as  of  course.  If  the  plain- 
tiff is  seeking  merely  to  get  back  a  sum  of  money  paid  under  a 
contract,  not  affecting  real  estate,  which  he  has  elected  to  declare 
a  nullity,  the  cause  of  action  is  at  law  and  the  legal  remedy  is 
adequate,  and  for  this  reason  an  action  in  equity  will  not  lie.*^ 
Where  a  court  of  equity  does  assume  jurisdiction  to  decree  a  rescis- 
sion in  a  suit  in  which  the  equities  of  the  parties  may  be  adjusted, 
an  offer  or  tender  of  restoration  before  the  commencement  of  the 
action  is  not  required,  it  being  sufiScient  in  such  a  case  to  insert  in 
the  bill  an  offer  to  make  restitution.*'     "  Such  an  action,"  says 

60.  Doyle  V.  New  York,  etc.,  R.  Co.,  American  Cent.  Ins.  Co.,  (1892)  132 
(Sup.  1901)  66  App.  Div.  3I9S,  404,  N.  Y.  49,  43  State  Rep.  400,  30  N.  E. 
72  N.  Y.  S.  9i36.  254,   affirming   5    Silv.   'Sup.   242,   30 

61.  Bloomquist  v.  Farson,  (1918)  State  Rep.  53,  8  N.  Y.  S.  762;  Calla- 
222  N.  Y.  375,  118  N.  E.  855;  Slay-  nan  v.  Keeseville,  e.tc.,  R.  Co.,  (1910) 
back  V.  Raymond,  (Sup.  1904)  93  199  N.  Y.  268,  92  N.  E.  747;  Morgan 
App.  Div.  326,  87  N.  Y.  S.  93il,  ai-  Munitions  Supply  Co.  v.  Studebaker 
firming  40  Misc.  601,  83  N.  Y.  S.  Corp.,  (1919)  226  N.  Y.  94,  100,  123 
15;  Raftery  v.  World  Film  Corp.,  N.  E.  146;  Powell  v.  F.  C.  Linde  Co., 
(Sup.  1917)  180  App.  Div.  475,  167  (Sup.  1900)  49  App.  Div.  286,  64 
N.  Y.  S.  1027;  Kaston  v.  Zimmer-  N.  Y.  S.  158',  reversing  2i9  Misc  419, 
man,  (Sup.  1920)  192  App.  Div.  511,  60  N.  Y.  S.  1044;  Chisholm  v.  Eisen- 
183  N.  Y.  S.  615;  Heidenreich  v.  huth,  (Sup.  1902)  69  App.  Div.  134, 
Doushkess,  (Sup.  Sp.  T.  1912)  134  74  N.  Y.  S.  496;  Price  v.  Stout,  (Sup, 
N.  Y.  S.  472.  1903)   84  App.  Div.  334,  82  N.  Y.  S. 

62.  Schank  v.  Schuchman,  (1914)  935;  Keefus  v.  Weilmunster,  (Sup. 
212  N.  Y.  352,  106  N.  E.  127,  affirming  1903)  89  App.  Div.  306,  85  N.  Y.  S. 
157  App.  Div.  926,  142  N.  Y.  S.  573,  913;  Cox  v.  Stillman,  (Sup.  1900) 
which  affirmed  80  Misc.  311,  141  N.  132  App.  Div.  433,  116  N.  Y.  S.  931, 
Y.  S.  242;  Palk  v.  HoflFman.  (Sup.  reversing  on  other  grounds  59  Misc. 
1919)  189  App.  Div.  832,  179- N.  Y.  S.  248,  112  N.  Y.  S.  328;  McGowan  v. 
428;  Dennin  V.  Powers,  (Sup.  Sp.  T.  Blake,  (Sup.  1909)  134  App.  Div. 
1916)  96  Misc.  252,  160  N.  Y.  S.  636.  166,  118  N.  Y.  S.  905;  McNaught  v. 

63.  Gould  V.  Cayuga  County  Nat.  Equitable  L.  Assur.  Soc.,  (Sup.  1910) 
Bank,   (1»81)   86  N.  Y.  75;  Berry  v.  136  App.  Div.  774,  121  N.  Y.  S.  447 j 
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Earl,  J.,  "  does  not  proceed  as  upon  a  rescission,  but  proceeds  for 
a  rescission.  In  such  a  ease  it  is  sufficient  for  the  plaintiff  to  offer 
in  his  complaint  to  restore  to  the  defendant  what  he  has  received, 
and  the  rights  of  the  parties  can  be  fully  regulated  and  protected 
in  the  judgment  to  be  entered."  ^  But  ability  to  make  restoration 
is  ordinarily  essential  for  the  purpose  of  equitable  relief  as  well 
as  for  remedy  at  law  founded  on  rescission,^^  ^nd  the  plaintiff 
may  be  required  to  place  within  the  power  of  the  court  the  means 
of  satisfying  any  decree  for  restoration  which  may  be  ultimately 
rendered. «^  It  has  also  been  held  that  it  is  only  in  those  eases 
where  it  appears  that  restitution  can  be  made  that  a  court  of  equity 
will  wait  until  final  judgment  to  determine  whether  restitution 
should  be  made  or  not;  that  where  it  appears  at  the  commence- 
ment of  the  action  that  restitution  cannot  be  made  that  ends  the 
right  of  the  plaintiff  to  have  his  action  for  rescission  considered  by 
a  court  of  equity.*'    It  has  been  said  that  if  the  party  seeking  to 


Btaiger  v.  Klitz,  (Sup.  1910)  136 
App.  Div.  874.,  122  N.  Y.  S.  107; 
Spannocchia  v.  Loew,  (Sup.  G.  T. 
1895)  87  Hun  167,  67  Sitate  Rep.  736, 
33  N.  y.  S.  lOSO,  aifirmed  on  opinion 
below  ISe  N.  Y.  660,  50  N.  E.  1122; 
Merry  Realty  Co.  v.  Martin,  (Sup. 
Sp.  T.  1918)  103  Misc.  9,  169  N.  Y.  S. 
6S6;  Heidenreich  v.  Douskess,  (Sup. 
Sp.  T.  1912)  134  N.  Y.  S.  472;  Met- 
ropolitan El.  R.  Co.,  V.  Manhattan 
El.  R.  Co.,  (Com  PI.  Sp.  T.  18S4)  11 
Daly  373,  14  Abb.  N.  Cas.  103,  226; 
i)usenbury  v.  Lchmnier,  (Sup.  Sp.  T. 
1873)  46  How.  Pr.  417.  See  also  Al- 
lerton  v.  Allerton,  (1872)  50  N.  Y. 
670;  Stevens  v.  Hyde,  (Sup.  G.  T. 
1860)  32  Batb.  171;  Baker  v.  Ziegler, 
(Sup.  G.  T.  1800)  56  Hun  405,  31 
State  Rep.  466,  10  N.  Y.  S.  249. 

64.  Gould  V.  Cayuga  County  Nat. 
Bank,  (1881)  86  N.  Y.  75,  81.  In 
this  case.  Earl,  J.,  further  says: 
"  It  is  idle  to  say  that  the  distinc- 
tion between  legal  and  equitable 
actions  has  been  wiped  out  by  the 
modern  practice.  It  is  true  that  all 
actions  must  be  commenced  in  the 
same  way;  that  in  every  form  of 
action    the     facts    constituting    the 


cause  of  action  or  defense  must  be 
truly  stated;  that  fictions  in  plead- 
ings have  been  abolished,  and  that 
both  kinds  of  actions  are  triable  in 
the  same  courts.  But  the  distinction 
between  legal  and  equitable  actions  is 
as  fundamental  as  that  between  ac- 
tions ex  contractu  and  ex  delicto,  and 
no  legislative  fiat  can  wipe  it  out. 
.  .  At  any  rate  the  differenee  be- 
tween an  action  to  rescind  a  contract 
and  one  brought,  not  to  rescind  it, 
but  based  upon  the  theory  that  it  has 
already  been  rescinded,  is  as  broad  as 
a  gulf.  They  depend  upon  different 
principles  and  require  different  judg- 
ments." 

65.  Maass  v.  Rosenthal,  (Sup. 
1908)  125  App.  Div.  462,  109  N.  Y. 
S.  917;  Myers  v.  King,  (Sup.  G.  T. 
1888)  48  Hun  106,  110,  15  State  Rep. 
482 ;  Duff  V.  Hutchinson,  ( Sup.  G.  T. 
1890)  57  Hun  152,  32  State  Rep.  949, 
10  N.   Y.   S.   857. 

66.  Littlejohn  v.  Leffingwell,  (Sup. 
1900)  47  App.  Div.  377,  62  N.  Y.  S, 
79. 

67.  Duff  V.  Hutchinson,  (Sup.  G. 
T.  1890)  57  Hun  152,  32  State  Rep. 
94»,  10  N.  Y.  S.  867. 
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rescind  has  incurred  expense  or  otherwise  sustained  daniage  by 
reason  of  the  fraud,  then  equity  will  not  compel  him  to  pay  back 
all  he  has  received,  but  only  such  part  as  remains  after  deducting 
his  loss.^  Ordinarily  when  rescission  is  decreed  by  a  court  of 
equity  the  judgment  relates  back  to  the  commencement  of  the 
action  and  the  rights  of  the  parties  depend  on  the  facts  as  they 
then  existed.  Anything  done  by  the  party  in  default  toward  per- 
formance after  that  date  is  at  his  peril,  for  as  subsequently 
adjudged  there  was  then  no  contract  to  perform  and  nothing  done 
could  be  attributed  to  the  contract ;  ^  still,  under  the  principle  that 
he  who  seeks  equity  must  do  equity,  he  may  be  allowed  for  expendi- 
tures made  by  him  in  the  performance  after  the  commencement 
of  the  action  to  the  extent  of  the  actual  benefits  which  will  accrue 
to  the  other  party  from  such  expenditures.'" 

,  §  1025.  Complaint;  Allegation  of  Offer  to  Restore.— If 

the  action  is  one  at  law  based  on  a  rescission  the  complaint  must 
allege  a  previous  offer  to  restore,  as  this  is  essential  to  a  rescission 
at  law.'^  And  where  the  action  is  one  in  equity  for  a  rescission 
the  better  practice  would  seem  to  require  the  complainant  to  insert 
in  his  bill  an  offer  of  restoration  and  it  has  been  held  that  the 
omission  of  such  an  offer  renders  the  bill  subject  to  demurrer;'^ 
on  the  other  hand  it  has  been  held  that  the  failure  to  allege  such 
an  offer  in  the  complaint  does  not  render  it  demurrable,  as  it  is 
not  a  prerequisite  to  the  institution  of  the  action  but  merely  a 
condition  to  the  granting  of  the  equitable  relief."  And  objection 
to  the  complaint  for  failure  to  make  an  offer  of  restoration  is 
waived  by  going  to  trial  without  raising  the  question.'^ 

Where  relief  by  way  of  rescission  is  sought  in  equity  the  com- 
plaint is  not  rendered  demurrable  because  it  alleges  both  fraud 
and  mistake  as  ground  for  the  relief.    As  said  by  Hatch,  J. :    "It 


68.  Mineho  v.  Bankers'  L.  Ins.  Co.,  136  App.  Div.  874,  122  N.  Y.  S.  107 ; 
(Sup.  1908)  124  App.  Div.  578,  5180,  Spencer  v.  Clark,  (Sup.  G.  T.  1888) 
109  N.  y.  S.  179.  15  State  Rep.  949,  28  Wkly.  Dig.  490, 

69.  Callanan  v.  Keeseville,  etc.,  R.  1  N.  Y.  S.  533.  'See  also  MeNally  v. 
Co.,  (1910)  199  N.  Y.  268,  92  N.  E.  Fitzsimons,  (Sup.  1902)  70  App.  Div. 
747,  reversing  131  App.  Div.  306,  115  179,  75  N.  Y.  S.  331 ;  Duff  v.  Hutdh- 
N.  Y.  S.  779.  inson,  (Sup.  G.  T.  1890)  57  Hun  152, 

70.  Callanan  v.  Keeseville,  etc.,  R.  32  State  Rep.  949,  10  N.  Y.  S.  8'57. 
Co.,    (1910)    199  N.  Y.  268,  92  N.  E.  73.  Hay   v.   Hay,    (Sup.    1878)    13 
747.  Hun  315. 

71.  See  supra,  section  1023.  74.  JSpringporfc    v.    Teutonia    Sav. 

72.  Staiger  v.  Klitz,    (Sup.   1910)  Bank,   (1878)   75  N.  Y.  3^7. 
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may  become  a  difficult  question  to  discriminate  between  a  case 
which  is  the  result  of  innocent  misrepresentation  and  upon  which 
fraud  may  be  predicted,  even  though  moral  turpitude  be  not 
present,  and  a  case  where  by  reason  of  a  mistaken  understanding 
of  the  premises  both  parties  are  misled  and  both  act  under  a 
mutual  misapprehension.  Under  such  circumstances  the  pleading 
is  not  the  subject  of  attack  which  avers  both  the  fraud  and  the 
mistake.  .  .  .  Against  such  a  pleading  the  party  may  be  protected 
by  requiring  the  pleader  to  elect  upon  the  trial  of  the  case  upon 
which  ground  he  proposes  to  stand. ' ' ''' 

While  resulting  damages  are  a  necessary  element  of  fraud  in  so 
far  as  an  action  at  law  for  the  recovery  of  damages  is  concerned,'^ 
it  has  been  held  that  where  a  rescission  of  an  exchange  of  stock 
is  sought  in  equity  the  complaint  is  not  necessarily  defective 
because  it  fails  to  allege  that  the  exchange  has  resulted  in  damage 
to  the  plaintiff.^'' 

§  1026.  Effect  of  Rescission  Generally. —  The  broad  rule  is 
frequently  laid  down  that  if  a  contract  is  rescinded  the  parties 
must  be  deemed  to  be  restored  by  the  rescission  to  the  condition 
in  which  they  stood  immediately  before  the  contract  was  made.'* 
In  case  of  a  rescission,  by  agreement  express  or  implied,  of  a  con- 
tract of  sale,  the  buyer  is  ordinarily  entitled  to  a  return  of  any 
part  of  the  price  paid  by  him,"  but  the  authorities  which  uphold 

75.  L.  D.  Garrett  Co.  v.  Astor,  129  N.  E.  922;  Gillet  v.  May- 
('Sup.-  1902)  67  Apy.  Div.  595,  73  N.  nard,  (Sup.  1809)  5  Johns.  85; 
Y.  S.  966.  Raymond  v.   Bearnard,    (Sup.   1815) 

76.  See  supra,  section  210.  12    Johns.    274;    Thrasher   v.    Bent- 

77.  Jahn  v.  Reynolds,  (Sup.  1906)  ley,  (S^p.  G.  T.  1873)  2  Thomp.  & 
115  App,  Div.  647,  101  N.  Y.  S.  293.  C.   309,   affirmed   1   Abb.  N.   Oas.   39, 

78.  Battle  v.  Rochester  City  Bank,  59  N.  Y.  649  mem.;  Utter  v.  Stuart, 
(1849)  3  N.  Y.  88,  affirming  5  Barb.  (Sup-  Sp.  T.  1858)  30  Barb.  20.  See 
414;  Fulton  v.  Metropolitan  L.  Ins.  also  Battle  v.  Rochester  City  Bank, 
Co.,  (Com.  PI.  G.  T.  1893)  4  Misc.  76,  (1849)  3  N.  Y.  88;  De  Peyster  v. 
53  State  Rep.  172,  23  N.  Y.  S.  598,  Pulver,  (Sup.  G.  T.  1848)  3  Barb, 
affirming  1  Misc.  478,  50  State  Rep.  284,  287. 

887,  21  N.  Y.  S.  470.     See  also  Whit-  In  Gary  v.  Hull,    (Sup.   1814)    11 

ing  V.   Deer,    (Sup.    1907)    121   App.  Johns.   441,  where   it   appeared  that 

Div.  239,  106  N.  Y.  S.  8'54.  a  judgment  creditor  agreed  that  the 

79.  Drake  v.  White  Sewing  Mach.  debtor  might  pay  the  judgment  by 
Co.,  (Sup.  1909)  133  App.  Div.  440,  a  delivery  of  bark,  and  after  a  quan- 
118  N.  Y.  S.  178,  affirmed  199  N.  Y.  tity  of  bark  had  been  delivered  the 
595  mem.,  93  N.  E.  1120;  Muller  v.  parties  were  unable  to  agree  as  to 
Effangee  To'bacco  Co.,  (Sup.  1920)  the  price,  and  the  judgment  cred- 
190  App.  Div.  808,  180  N.  Y.  S.  itor  issued  an  execution  on  tjie  judg- 
344,   affirmed   229   N.   Y.   594   mem.,  ment,  it  was  held  that  as  the  agree- 
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the  right  to  maintain  an  action  for  the  purchase  money  paid  on 
the  rescission  of  a  contract  for  the  sale  of  land  do  not  apply 
where  there  is  an  express  or  implied  surrender  by  the  purchaser 
of  all  claim  under  the  contract.*"'  Where  on  the  failure  of  the 
buyer  to  pay  for  property  the  seller  takes  it  back,  the  presumption 
is  that  the  sale  is  rescinded,  and  the  seller  cannot  thereafter  recover 
for  the  price,  but  it  is  otherwise  if  it  is  taken  back  merely  for  resale 
on  the  buyer's  account.^^  If  after  part  performance  an  entire 
contract  to  perform  services  is  rescinded  by  mutual  agreement,  this 
may,  it  seems,  furnish  the  basis  for  a  recovery  on  a  quantum  meruit 
for  the  services  rendered ; ''  and  in  case  of  life  insurance,  if  the 
parties  by  mutual  consent  treat  the  policy  as  abandoned  ab  initio, 
the  insured  is  held  entitled  to  recover  the  premiums  paid.*' 
Ordinarily  where  the  buyer  of  a  chattel  claims  the  right  to  rescind 
for  the  alleged  fraud  of  the  seller,  the  latter 's  acceptance  of  a 
return  of  the  property  is  an  acquiescence  in  the  decision,  unless 
he  makes  a  specified  objection  to  receiving  it  back  or  qualifies  a 
delivery  to  him  by  some  proper  restrictions,  and  the  law  implies 
an  obligation  on  his  part  to  return  the  price  paid  to  him.**  On  the 
other  hand  the  rule  is  laid  down  that  where  a  contract  is  rescinded 
by  mutual  agreement  while  in  the  course  of  performance,  any 
claim  in  respect  of  performance,  or  of  what  has  been  paid  or 
received  thereon,  will  ordinarily  be  referred  to  the  agreement  of 
rescission,  and  in  general  no  such  claim  can  be  made  unless 
expressly  or  impliedly  reserved  upon  the  rescission.*'    Thus,  where 

ment  for   applying  the   price   of   the  806,  affirmed  186  N.  Y.  578  mem.,  79 

bark  on  the  judgment  was  rescinded  N.  E.  1103.     See  also  Astoria.  Veneer 

by    mutual    consent,    the    judgment  Mills  v.  Looschen,   (Sup.  G.  T.  1895) 

debtor  could   recover   the   reasonable  91   Hun  545,   71   State  Rep.  684,"  36 

value  of  the  bark  delivered.  N.    Y.    S.    753;     Collins    v.    Brooks, 

80.  Tice  V.  Zinsser,  (1879)  76  N.  (Com.  PI.  G.  T.  1861)  20  How.  Pr. 
Y.  549.  327. 

81.  Sloan  v.  Van  Wyek,  (Sup.  G.  85.  MeCreery  v.  Day,  (1890)  119 
T.  1866)  47  Barb.  634,  affirmed  4  Abb.  N.  Y.  1,  28  State  Rep.  597,  23  N.  E. 
App.  Dec.  250,  5  Trans.  App.  98',  on  19»,  affirming  1  Silv.  Sup.  219,  23 
prior   appeal   36  Barb.   335.  State  Rep.  774,  6  N.  Y.  S.  49 ;  Eaines 

82.  Morris  v.  Barritt,  (Sup.  1897)  Vacuum  Brake  Co.  v.  Prosser,  (1898) 
23  App.  Div.  144,  48  N.  Y.  S.  898.  157  N.  Y.  289,  51  N.  E.  986,  affirming 

83.  Fulton  V.  Metropolitan  L.  Ins.  88  Hun  343,  68  State  Rep.  388,  34  N. 
Co.,  (Com.  PI.  6.  T.  1893)  4  Misc.  76  Y.  S.  398;  Fullager  v.  Reville,  (Sup. 
53  State  Rep.  72,  23  N.  Y.  S.  598,  G.  T.  1875)  3  Hun  600,  6  Thomp.  & 
affirming  1  Misc.  478,  50  State  Rep.  C.  295.  But  see  Sullivan  v.  Qiiinn, 
887,  21  N.  Y.  S.  470.  ('Sup.  1912)    150  App.  Div.  887,  133 

84.  Dougherty    v.    Neville,     (Sup.  N.  Y.  S.  928. 
1905)   108  App.  Div.  89,  95  N.  Y.  S. 
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a  contract  between  a  manufacturer  and  his  sales  agent,  which 
provided  for  compensation  by  way  of  a  commission  to  be  retained 
by  the  agent  from  the  proceeds  of  sales  after  collection,  is 
rescinded  by  mutual  agreement,  the  agent,  unless  there  is  an 
express  or  implied  reservation,  has  no  claim  for  commissions  on 
unfilled  orders,^  and  where  the  rescinding  agreement  expressly  pro- 
vided for  a  certain  payment  to  be  made  to  the  agent,  it  was  held 
that  a  further  provision  that  "  all  unexecuted  orders  are  to  be 
filled  through  the  agent  as  before  "  did  not  under  the  circum- 
stances constitute  a  reservation  of  the  agent's  right  to  commis- 
sions on  the  unexecuted  orders ; "  but  where  the  further  execution 
of  a  contract,  whereby  one  party  as  agent  was  to  sell  lands  con- 
veyed to  him  and  be  paid  for  his  services  a  share  of  the  profits 
received  from  the  sales,  was  rescinded  in  so  far  as  its  further 
performance  alone  was  concerned,  it  was  held  that  the  agent's 
right  to  a  share  of  the  profits  from  sales  theretofore  made  survived 
the  rescission.*'  Where  a  purchaser  has  entered  into  possession 
under  an  executory  contract  of  sale  and  made  improvements  on 
the  land,  the  rescission  of  the  contract  by  the  mutual  agreement 
of  the  parties  does  not  entitle  him,  in  the  absence  of  an  agreement 
therefor,  to  recover  compensation  for  such  improvements.*' 

Where  a  contract  is  terminated  by  one  party  for  the  default  of 
the  other  party  in  performance,  the  latter  is  not  as  a  general  rule 
entitled  to  recover  payments  made  by  him.'"  Thus  as  a  general 
rule,  where  a  contract  for  the  sale  of  either  real  or  personal  prop- 
erty is  terminated  by  the  seller  for  an  unexcused  default  on  the 
part  of  the  buyer,  the  latter  is  not  thereby  entitled  to  recover 
payments  made.'^  So  where  the  sale  of  letters  patent  provided  for 
its  termination,  at  the  option  of  the  seller,  for  a  default  in  the 

86.  Eames  Vacuum  Brake  Co.  v.  S.  39;  Gibb  v.  Redway  Mfg.  Co., 
Prosser,  (1898)  157  N.  Y.  289,  51  N.  (Sup'.  Sp.  T.  1897)  20  Misc.  43,  45 
E.  986,  affirming  88  Hun  343,  68  State       N.  Y.  S.  329. 

Rep.  388,  34  N.  Y.  S.  398.  91.  Havens  v.  Patterson,  (1870)  43 

87.  Eames  Vacuum  Brake  Co.  v.  N.  Y.  218,  223';  Lavrrence  v.  Miller, 
Prosser,  (1898)  157  N.  Y.  289,  51  N.  (1881)  86  N.  Y.  131;  Ketchum  v. 
E.  9«6,  affirming  88  Hun  343,  68  Evertson,  (Sup.  1816)  13  Johns.  .359, 
State  Rep.  3i88,  34  N.  Y.  S.  398.  365;   Green  v.  Green,    (Sup.  1828)    9 

88.  Mann  v.  Palmer,  (App.  1865)  Cow.  46;  Battle  v.  Rochester  City 
2  Keyes  177,  3  Abb.  App.  Dec.   162.  Bank,  (Sup.  G.  T.  1848)  5  Barb.  414, 

89.  Gillet  V.  Maynard,  (Sup.  1809)  affirmed  on  other  grounds  3  N.  Y.  88; 
5  Johns.  85.  Monroe    v.    Reynolds,     (Sup.    G.    T. 

90.  Secular  v.  Bookstaber,  (Sup.  1867)  47  Barb.  574.  See  infra,  sec- 
1910)    136  App.  Div.  868,  122  N.  Y.  tion  1074. 
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payment  of  any  instalment  of  the  price  and  for  the  reassignment 
of  the  patent,  the  buyer  has  no  right  to  a  return  of  instalments 
paid  in  ease  the  sale  is  so  terminated.'^  But  the  mere  failure  of 
the  buyer  to  tender  payment  of  the  unpaid  price  within  the  time 
fixed  for  the  completion  of  the  transaction  does  not  necessarily 
entitle  the  seller  to  treat  the  contract  as  abandoned  by  the  buyer 
and  authorize  the  seller  to  terminate  the  contract  and  to  resell  the 
property  without  any  liability  to  repay  the  advance  payments; 
and  if  the  circumstances  are  not  such  as  to  show  an  abandonment 
of  the  contract  by  the  buyer,  the  seller,  in  case  he  resells  the  prop- 
erty without  any  demand  for  payment  and  without  notice  to  the 
other  party,  may  be  treated  as  wrongfully  terminating  the  contract 
and  the  buyer  will  be  entitled  to  recover  back  what  he  has  paid  in 
part  performance.^'  In  case  of  an  executory  contract  for  the  sale 
of  real  or  personal  property,  the  refusal  or  inability  of  the  seller 
to  perform  authorizes  the  buyer  to  rescind  and  recover  any  part 
of  the  purchase  money  paid,'*  and  in  case  of  a  contract  for  the 
sale  of  land  he  may,  without  rescission,  sue  in  equity  to  foreclose 
a  lien  on  the  land  for  the  purchase  money  paid.'^  Also  where  a 
person  is  induced  by  fraud  to  enter  into  a  contract  and  he  rescinds 
for  such  reason,  he  may  recover  the  money  he  has  paid  in  its  per- 
formance, property  he  has  parted  with,  or  the  value  of  services 
rendered.'*  Where  a  contract  is  abrogated  by  the  making  of 
another  inconsistent  contract,  the  abandonment  or  abrogation  of 
the  later  contract  does  not  revive  the  earlier  one." 

§  1027.  Action  for  Breach  Surviving  Termination  as  to 

Future  Performance. —  On  the  default  of  a  party  in  the  perform- 
ance of  the  contract  the  other  party  may  treat  it  as  terminated  in 
so  far  as  its  further  performance  is  concerned,  and  retain  his  right 
to  damages  for  the  breach,'*  and  also  enforce  liabilities  on  the  part 

92.  Gibb  V.  Redway  Mfg.  Co.,  (Sup.  519,  102  N.  Y.  S.  613.  As  regards 
Sp.  T.  1897)  20' Misc.  43,  45  N.  Y.  S.  the  lien  of  a  purchaser  of  land  for 
329  purchase  money  paid  on  the  inability 

93.  Raymond  v.  Bearnard,  (Sup.  of  the  vendor  to  convey  a  good  title. 
1815)  12  Johns.  274;  Fancher  v.  see  Vendor  and  Purchaser,  27  R.  C. 
Goodman,  (Sup.  G.  T.  1859)  29  Barb.  L.  p.  028. 

315;  Monroe  V.  Reynolds,  (Sup.  G.  T.  98.  Caplan  v.  Monesa,    (Sup.  App. 

1867)   47  Barb.  574.  T.   1900)    64  Misc.  99,   117  N.  Y.  S. 

94.  Kister  v.  Pollack,   (Sup.  19'08)       941.     See  supra,  section  146. 

125  App.  Div.  226,  109  N.  Y.  S.  204.  97.  Kapp  v.  Baruch,   (Sup.  App.  T. 

95.  Elterman    v.    Hyman,     (1908)        1917)   168  N.  Y.  S.  24. 

192  N.  Y.  113,  84  N.  E.  937,  revers-  98.  Seymour     v.     Warren,      (Sup. 

ing  on  other  grounds  117  App.  Div.       1906)    114  App.  Div.  813,  100  N.  Y. 
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of  the  party  in  default  which  had  accrued  at  the  time  of  such 
termination  and  for  which  the  consideration  had  been  received 
and  enjoyed.^'  As  said  by  Vann,  J. :  "  The  termination  of  a  con- 
tract as  to-  the  future  by  one  party  owing  to  the  default  of  the 
other  is  a  rescission  neither  ab  initio  nor  in  any  true  sense. ' '  ^ 
Thus  where  the  defendant  agreed  to  take  charge  of  the  rental  of 
the  plaintiff's  property  and  to  guarantee  her  a  certain  income  there- 
from and  afterwards  notified  the  plaintiff  that  he  would  no  longer 
perform  his  agreement,  it  was  held  that  the  act  of  the  plaintiff  in 
assuming  the  control  and  rental  of  her  property  did  not  necessarily 
constitute  a  rescission  so  as  to  defeat  an  action  for  subsequent 
damages.^  And  where  an  elevator  is  sold  on  conditional  sale  and 
installed  in  a  building  and  thereafter  a  mortgage  on  the  building 
is  foreclosed,  in  which  action  a  receiver  is  appointed,  the  fact  that 
the  seller  surrenders  to  the  receiver  his  title  to'  the  elevator  on  the 
payment  of  a  part  of  the  unpaid  purchase  money  has  been  held 
not  to  constitute  a  rescission  of  the  sale  so  as  to  release  the  buyer 
from  liability  for  the  balance  of  the  purchase  price.'  Notice  from 
a  party  that  unless  the  contract  is  performed  within  a  stated  time 
he  will  cancel  it  and  hold  the  party  in  default  for  damages  for  its 
breach  does  not  operate  as  a  rescission  in  its  technical  sense  so  as 
to  relieve  the  party  in  default  from  liability  for  the  breach.*  Thus 
where  the  plaintiff  sold  to  the  defendant  the  exclusive  right  to 
have  impressions  made  from  certain  plates  for  a  stated  time  and 
agreed  not  to  compete  in  the  business,  the  consideration  to  be  paid 
in  monthly  instalments  evidenced  by  notes,  and  after  the  defend- 
ant had  enjoyed  the  full  benefits  of  the  contract  for  a  part  of  the 
time  and  had  made  default  in  the  payment  of  a  number  of  the 
notes,  the  plaintiff  wrote  him  announcing  his  intention  to  "  ter- 

S.  267,  reversing  47  Misc.  916,  93  N.  1.  Elterman  v.  Hyman,  (1908)   192 

Y.  S.  651,  and  affirmed  190  N.  Y.  512  N.  Y.  113,  126,  84  N.  E.  937. 

mem.,    83    N.   E.    1131;    Mallory    v.  2.  Seymour  v.  Warren,  (Sup.  1906) 

Lord,    (Sup.   G.    T.    18519)    29    Barb.  114  App.  Div.  813,  100  N.  Y.  S.  267, 

454;   Modem  Hat  Works  v.  Liberal  reversing  47  Misc.  316,  93  N.  Y.  S. 

Trading  Co.,  (Sup.  App.  T.  1917)  164  661,  and  affirmed  190  N.  Y.  512  mem., 

N.  Y.  S.  622;  Mills  v.  Gould,  (Super.  83  N.  E.  1131. 

Ct.  G.  T.  1877)  42  Super.  Ct.  119  3.  Reedy  Elevator  Co.  v.   Berman, 

99.  Hurst   V.   Trow   Printing,  etc.,  (Sup.  App.   T.   1907)    107   N.   Y.   S. 

Co.,    (Com.  PL  G.  T.   1893)    2  Misc.  59. 

361,  51  State  Rep.  206,  22  N.  Y.  S.  4.  Federal  Terra  Cotta  Co.  v.  Pot- 

371,  30  Abb  N.  Cas.   1,  affirmed  on  terton,    (Sup.    1916)    172   App.   Div. 

opinion  below  142  N.  Y.  637,  37  N.  E.  705,  159  N.  Y.  S.  121. 
B66. 
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minate  and  rescind  "  the  contract  for  such  defaults,  and  returned 
the  unmatured  notes,  to  which  the  defendant  gave  his  consent,  it 
was  held  that  this  was  not  a  rescission  of  the  contract  in  its 
technical  sense  but  merely  a  termination  of  its  further  perform- 
ance, and  did  not  release  the  defendant  from  liability  on  the  notes 
which  had  then  matured,  the  consideration  for  which  he  had  fully 
enjoyed.^  Also  where  a  contract  with  a  municipality,  granting  a 
street  franchise  for  a  consideration  payable  periodically,  author- 
ized the  municipality  to  put  an  end  to  the  contract  in  case  of  a 
default  on  the  part  of  the  other  party,  it  was  held  that  a  notice  by. 
the  municipality  of  its  election  to  terminate  the  contract  for  such 
default  was  not  a  rescission  of  the  contract  in  the  strict  technical 
sense  which  destroyed  all  rights  of  action,  but  was  a  termination^ 
of  the  contract  according  to  its  terms  and  left  undisturbed  all 
accrued  liabilities,  and  therefore  did  not  release  such  other  party 
from  liability  for  the  periodical  payments  theretofore  accrued.' 

§  1028.  Rights   Dependent   on   Continued   Existence  of 

Cfontract. —  The  rescission  of  a  contract  terminates  and  puts  an 
end  to  the  rights  and  liabilities  of  the  parties  dependent  on  its 
continuance  as  an  existing  contract,'  and  where  a  contract  for  the 
sale  of  land  is  rescinded  by  the  purchaser  for  the  fraud  of  the 
vendor,  this  defeats  any  lien  the  purchaser  otherwise  might  have 
had  for  purchase  money  paid.^  Also  where  a  contract  of  sale  is 
rescinded  by  mutual  agreements  and  the  property  returned  to  the 
seller,  this  puts  an  end  to  the  liability  of  the  buyer  thereon,  and 
the  seller  cannot  maintain  an  action  against  the  buyer  as  for  his 
failure  to  complete  the  purchase.'    Thus  where  a  contract  for  the 

5.  Hurst  V.  Trow  Printing,  etc.,  284;  Cassddy  v.  Aldhous,  (City  Ct. 
Co.,  (Com.  PI.  G.  T.  1»93)  2  Misc.-  G.  T.  1»9'4)  7  Misc.  247,  58  State  Rtep. 
361,  51  State  Rep.  206,  22  N.  Y.  S.  27,  27  N.  Y.  S.  267,  a,ffirmed  7  Misc. 
a71,  30  Abb.  N.  Cas.  1,  affirmed  on  543,  58  State  Rep.  49,  27  N.  Y.  S. 
opinion  below  142  N.  Y.  637,  37  N.  991;  Boweu  v.  Kaughran,  (Super.  Ct. 
E.  566.  Sp.  r.  1886)   1  State  Rep.  121;  Stew- 

6.  New  York  v.  New  York  Refrig-  art  v.  Humtington,  (Sup.  G.  T.  1887) 
erating  Constr.  Co.,  (1895)   146  N.  Y.  4  State  Rep.  760. 

210,  66  State  Rep.  590,  40  N.  E.  771,  8.  Davis    v.    William    Rosenzweig 

affirming  82  Hun  553,  64  State  Rep.  Realty  Operating  Co.,   (1908)   192  N. 

392,  31  N.  Y.  S.  714,  which  affirmed  Y.  12«,  84  N.  E.  943,  modifying  as  to, 

8  Misc.  61,  59  State  Rep.  295,  28  N.  this  120  App.  Div.  875,  105  N.  Y.  S. 

Y.  S.  614.  1112,  -which  affirmed  53'  Misc.  1,  102 

7.  Davis    V.    William    Rosenzweig  N.  Y.  S.  868,  38  Civ.  Pro.  456. 
Realty  Operating  Co.,   (1908)   192  N.  9.  Healy   v.   Utly,    (Sup.    1823)    1 
Y.  128,  84  N.  E.  943;  De  Peyster  v.  Cow.  345. 

Pulver,    (Sup.   G.   T.   1848)    3   Barb. 
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sale  of  land  which  required  the  purchaser  to  pay  interest  on  the 
unpaid  purchase  money  and  the  accruing  taxes  is  rescinded  by  the 
mutual  agreement  of  the  parties,  the  vendor  can  make  no  claim 
thereafter  for  unpaid  and  overdue  interest  or  taxes  unless  his  right 
thereto  is  reserved/"  or  recovery  on  notes  given  for  unpaid  pur- 
chase money.^^  And  though  at  the  time  of  the  rescission  by  mutual 
agreement  of  a  contract  for  the  sale  of  land,  the  purchaser  was  in 
default,  the  vendor  cannot  enforce  a  provision  for  the  payment  of 
liquidated  damages  by  the  party  failing  to  perform  the  contract.^^ 

10.  Fullager  v.  Eeville,  (Sup.  G.  T.  (Sup.  G.  T.  1848)  3  Barb.  284. 
187'5)  a  Hun  600,  6  Thomp.  &  C.  295.  12.  Fullager   v.    Reville,    (Sup.   G. 

11.  Dearborn  v.  Cross,  (Sup.  1827)  T.  1875)   3  Hun  600,  6  Thomp.  &  C. 
7   Cow.   48;    De    Peyster   v.   Pulver,  295. 
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Involuntary  Payments  \ 

§  1086.  In  General 
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1106.  Services  Rendered  on  Request  of  Married  Woman 

1107.  Expectation  of  Compensation  by  "Will  Generally 

1108.  —  Effect  of  Legacy  on  Right  to  Compensation 

1109.  Rebutting  Presumption  as  to  Compensation  Generally 
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Relation  between  Parties  as  Affecting  Compensation  for  Services 
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1114.  More  Distant  Relationship  between  Members  of  Family 
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Services  Rendered  without  Request 

1116.  General  Rule 
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Fire 
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Support  Furnished  Member  of  Family 

1122.  General  Rule 

1123.  Application  of  General  Rule 

1124.  Liability  of  Husband  to  Reimburse  Wife  for  Support  of 

Family 

Services  or  Benefits  Rendered  Third  Person 

1125.  In  General 

1126.  Liability  of  Person  Calling  in  Physician 

1127.  Liability  of  One  under  Contract  Obligation  for  Another's 

Support  for  Necessaries  Furnished  by  Third  Person 

1128.  Liability  of  Parent  for  Necessaries  Furnished  Child 

1129.  Liability   of  Husband  for  Necessaries  Furnished  Wife; 
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1130.  —  Qualification  of  General  Rule 
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1132.  —  Proof  of  Husband 's  Default ;  Demand  for  Support 
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1135.  — -Legal  Services 
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General  Matters 
§  1029.  Contracts  Implied  in  Fact  Generally. —  A  contract  is 
express  when  the  agreement  is  formal,  and  stated  either  verbally 
or  in  writing,  and  is  implied  in  fact  when  the  agreement  is  a  matter 
of  inference  and  deduction.  In  other  words,  a  contract  is  express 
when  it  consists  of  words  written  or  spoken,  expressing  an  actual 
agreement  of  the  parties ;  it  is  implied  in  fact  when  it  is  evidenced 
by  conduct  manifesting  an  intention  to  enter  into  an  agreement.^ 
"  The  courts  recognize  by  the  language  of  their  opinions  two 
classes  of  implied  contracts.  The  one  class  consists  of  those  con- 
tracts which  are  evidenced  by  the  acts  of  the  parties  and  not  by 
their  verbal  or  written  words  —  true  contracts  which  rest  upon  an 
implied  promise  in  fact. "  ^  In  this  sense  an  implied  promise  does 
not  differ  from  an  express  one  except  in  the  evidence  by  which  it 

1.  Gillan  v.  O'Leary,    (Sup.    1908)  2.  Miller  v.  Schloss,   (1916)   218  N. 
124  App.  Div.  498,  108  N.  Y.  S.  1024.  Y.  400,  406,  113  N.  E.  337,  per  Col- 
See    also    McCarthy    v.    New    York,  Jin,  J, 
(1884)   9«  N.  Y.  1,  8. 
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is  proved.'  That  a  contract  in  its  strict  sense  may  be  concluded 
by  acts  and  conversations  from  which  an  agreement  may  be  implied 
as  a  matter  of  fact  is  not  subject  to  doubt.  As  said  by  Lehman,  J. : 
"A  contraet^may  be  concluded  by  clear  and  express  promises,  or 
by  acts  and  conversations  from  which  such  promises  may  be 
implied. "  *  No  particular  form  of  words  is  necessary  to  constitute 
an  express  promise;  if  language  is  used  which  fairly  imports  a 
promise,  this  is  as  much  an  express  promise  as  though  it  was 
couched  in  the  most  explicit  language.^  This  is  held  true  even 
as  regards  a  contract  or  engagement  to  marry,  and  if  the  conduct 
and  declarations  of  the  parties  clearly  indicate  that  they  regard 
themselves  as  engaged,  it  is  not  material  by  what  means  they  have 
arrived  at  that  stage.  An  offer  to  marry  in  so  many  words  and  an 
acceptance  are  not  essential.^  This,  however,  does  not  mean  that 
the  law  implies  an  engagement  to  marry  from  the  fact  merely  that 
a  man  pays  attention  to  a  woman,  but  that  the  implication  of  an 
engagement  to  marry  may  be  inferred  as  a  question  of  fact  from 
acts  and  conduct  of  the  parties.''  So  if  a  person  subscribes  for 
and  agrees  "  to  take  "  stock  in  a  corporation,  this  imports  a 
promise  by  him  to  pay  therefor,  which  is  to  be  regarded  as  an 
express  promise,  to  the  same  extent  as  though  the  promise  to  pay 
had  been  incorporated  in  the  writing.^  So  it  is  said  the  letters 
I  0  U,  which  have  been  held  to  amount  to  a  promissory  note, 
constitute  an  express  promise,  no  less  than  if  the  words  "  I  promise 
to  pay  "  had  been  used.'  As  heretofore  stated  the  acceptance  of 
an  offer  may  be  evidenced  by  or  implied  from  acts  as  well  as  by 
express  words  of  acceptance,"  but  of  course  in  determining 
whether  there  has  been  such  an  acceptance  all  the  surrounding 
facts  and  circumstances  are  to  be  taken  into  consideration."  A 
contract  cannot,  however,  be  implied  in  fact,  where  the  facts  are 
inconsistent  with  its  existence,  or  against  the  declaration  of  the 


3.  In  re  De  Freest,  (Surr.  Ct.  7.  Homan  v.  Earle,  (City  Ct.  G.  T. 
1903)  il  Misc.  585,  S5  N.  Y.  S.  74,  1872)  13'  Abb.  Pr.  N.  S.  402,  affirmed 
4  Mills.  84.  53  N.  Y.  267. 

4.  Underwood  v.  New  N€therland  8.  Buffalo,  etc.,  R.  Co.  v.  Dudlev. 
Bank,  (Sup.  App.  T.  1914)   150  N.  Y.  (18i56)   14  N.  Y.  33«,  351. 

S.  487.  9.  Buffalo,  etc.,  R.   Co.  v.  Dudley, 

5.  Buffalo,  etc.,  R.  Co.  v.  Dudley,  (1856)   14  N.  Y.  336,  351. 
(1856)   14  N.  Y.  336,  351.  10.  See  supra,  section  42. 

6.  Homan  v.  Eagle,  (1873)  53  N.  11.  Nasb  v.  Sipringstead,  (Sup.  G. 
Y.  267,  affirming  13  Abb.  Pr.  N.  S.  T.  1893)  72  Hun  474,  55  State  Kep. 
402.  145,  ^S  N.  Y.  S.  279. 
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party  to  be  charged.  The  assent  of  the  person  to  be  charged  is 
necessary,  and  unless  he  has  conducted  himself  in  such  a  manner 
that  his  assent  may  fairly  be  inferred  he  has  not  contracted." 
A  contract  arising  as  an  implication  of  fact  may  be  changed, 
annulled  or  modified  by  a  different  state  of  circumstances  author- 
izing the  presumption  or  inference  of  a  new  or  different  contract." 
In  declaring  on  a  contract  implied  as  a  fact,  it  may  be  alleged  as 
an  ultimate  fact,  without  any  necessity  to  allege  the  facts  and 
circumstances  from  which  the  agreement  is  to  be  implied  as  a  fact." 
§  1030.  Quasi  Contracts ;  Contracts  Implied  in  Law  Generally. 
—  The  second  class  of  implied  contracts  consists  of  contracts 
implied  by  law  where  none  in  fact  exist;  quasi  or  constructive 
contracts  created  by  law  and  not  by  the  intention  of  the  parties.'^ 
A  quasi  or  constructive  contract  rests  on  the  equitable  principle 
that  a  person  shall  not  be  allowed  to  enrich  himself  unjustly  at,  the 
expense  of  another.  In  truth  it  is  not  a  contract  or  promise  at  all. 
It  is  an  obligation  which  the  law  creates,  in  the  absence  of  .^ny 
agreement,  when  and  because  the  acts  of  the  parties  or  others 
have  placed  in  the  possession  of  one  person  money,  or  its  equivalent, 
under  such  circumstances  that  in  equity  and  good  conscience  he 
ought  not  to  retain  it,  and  which  ex  aequo  et  bono  belongs  to 
another.  Duty,  and  not  a  promise  or  agreement  or  intention  of 
the  person  sought  to  be  charged,  defines  it.  It  is  fictitiously  deemed 
contractual,  in  order  to  fit  the  cause  of  action  to  the  contractual 
remedy."  As  said  by  Danf orth,  J. :  "  There  is  a  class  of  cases 
where  the  law  prescribes  the  rights  and  liabilities  of  persons  who 
have  not  in  reality  entered  into  any  contract  at  all  with  one 
another,  but  between  whom  circumstances  have  arisen  which  make 
it  just  that  one  should  have  a  right,  and  the  other  should  be  subject 
to  a  liability  similar  to  the  rights  and  liabilities  in  certain  cases 
of  express  contract.  Thus,  if  one  man  has  obtained  money  from 
another,  through  the  medium  of  oppression,  imposition,  extortion, 
or  deceit,  or  by  the  commission  of  a  trespass,  such  money  may  be 
recovered  back,  for  the  law  implies  a  promise  from  the  wrongdoer 
to  restore  it  to  the  rightful  owner,  although  it  is  obvious  that  this 

12.  Miller  v.   Sc'hloss,    (1916)    218       Bank,   (Sup.  App.  T.  1914)   150  N.  Y. 
N.  Y.  400,  113  N.  E.  337.  ^-  487. 

,»    „.,  -v.       ,.    ,      ,,„„.<    „„  15.  Miller  v.   Schlosa,    (1916)    218 

13.  Riley  v.  New  York,   (1884)   96       j^   ^   ^^^   ^^g^  jj3  ^_  ^   3,37 

N.  Y.  331.  16.  Miller   v.   Schloss,    (1916)    218 

14.  Underwood  v.  New  Netherland       N.  Y.  400,  406,  113  N.  E.  337. 
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is  the  very  opposite  of  his  intention.  Implied  or  constructive  con- 
tracts of  this  nature  are  similar  to  the  constructive  trusts  of 
courts  of  equity,  and  in  fact  are  not  contracts  at  all.;"  "  "If  any 
one  cheats  me,"  says  Blackstone  (Bla.  Com.  bk.  3,  p.  155),  "  with 
false  cards  or  dice,  or  by  false  weights  or  measures,  or  by  selling 
me  one  commodity  for  another,  an  action  on  the  case  lies  against 
him  for  damages  upon  the  contract  which  the  law  implies,  that 
every  transaction  is  fair  and  honest."  A  similar  distinction  is 
recognized  by  the  civil  law  writers  between  contracts  implied  in  fact 
and  quasi  contracts.  As  said  by  Pothier  (1  Pothier  on  Obligations 
113) :  "In  contracts  it  is  the  consent  of  the  contracting  parties 
which  produces  the  obligation ;  in  quasi  contracts  there  is  not  any 
consent.  The  law  alone  or  natural  equity  produces  the  obligation 
by  rendering  obligatory  the  fact  from  which  it  results.  Therefore 
these  facts  are  called  quasi  contracts,  because  without  being  con- 
tracts they  produce  obligations  in  the  same  manner  as  actual  con- 
tracts." "  The  idea  of  a  contract  implied  by  law,"  says  Talcott, 
P.  J.,  "  is  a  legal  fiction,  invented  and  used  for  the  sake  of  the 
remedy,  to  enforce  the  performance  of  a  legal  duty. ' '  ^'  And  Bron- 
son,  C.  J.,  says:  "  Where  there  is  a  legal  right  to  demand  a  sum 
of  money,  and  there  is  no  other  remedy,  the  law  will,  for  all  the 
purposes  of  a  remedy,  imply  a  promise  of  payment. "  "  To  give 
rise  to  a  contract  by  implication  of  law  from  the  act  of  a  party, 
it  has  been  said  that  the  act  must  have  been  a  voluntary  one. 
"  Whenever,"  says  O'Brien,  J.,  "  the  law  implies  a  contract  from 
the  act  or  conduct  of  the  party,  the  act  itself,  whatever  it  may  be, 
must  be  voluntary.  The  law  does  not  imply  a  contract  or  obliga- 
tion from  an  act  of  the  party  which  proceeds  from  mistake  or 
fraud,  or  which  results  from  force  or  coercion  of  any  kind,  or  is 
due  to  any  stress  of  circumstances  which  involves  peril  to  his  life 
or  that  of  some  member  of  his  family.  To  infer  a  promise  or  con- 
tract from  any  act  plainly  resulting  from  such  causes  would  mani- 
festly be  contrary  to  reason  and  justice. "  2°  No  distinction  exists, 
so  far  as  the  remedy  is  concerned,  between  an  express  contract  and 

17.  People  V.  Speir,    ( 1879 )    77  N.  Annot.  Cas.  329.     For  the  reason  that 
Y.  144,  150,  57  How.  Pr.  274.  the  right  to  hold  an  overholding  ten- 

18.  Commercial    Bank    v.    Pfeifer,  ant  for  another  term  is  based  on  a 
(Sup.  G.  T.  1880)    22  Hun  3i27,  335.  contract  implied  by  law,  it  is  held  in 

19.  Norton    v.     Coons,     (1846>     3  this  case  that  where  the  conitinuanee 
Denio   130,   134.  in  occupation  is  not  voluntary  on  the 

20.  Herter   v.  Mullen,    (1899)    159  part    of    the   tenant   the   right   does 
N.  y.  28,  34,  53  N.  E.  700,  6  N.  Y.  not  exist. 
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one  which  exists  by  implication  of  law."  The  term  "  implied  con- 
tract," as  used  in  a  statute,  has  been  restricted  in  its  meaning  to  a 
contract  implied  in  fact  as  distinguished  from  a  quasi  contract 
raised  by  implication  of  law  for  remedial  purposes.^^ 

§  1031.  Contract  Contrary  to  Law  Not  Implied. —  It  is  the  gen- 
eral rule  that  the  law  will  not  imply  a  contract  in  any  ease  where 
an  express  contract  of  the  same  import  would  for  any  reason  be 
invalid.2s  For  example,  the  law  will  not  imply  a  contract  to  con- 
tinue for  more  than  a  year  where  an  express  oral  contract  of,  the 
same  import  would  be  unenforceable  by  reason  of  the  statute  of 
frauds.24  Thus  where  a  contract  gives  one  party  the  right  for  a 
period  of  two  years  to  place  advertisements  in  the  street  ears  of 
the  other  party,  compensation  to  be  made  monthly,  and  after  the 
expiration  of  the  contract  the  former  continues  to  place  his  adver- 
tisements and  make  the  monthly  payments,  the  law  will  not  imply 
a  renewal  of  the  contract  for  another  period  of  two  years.^^  So  if 
an  express  contract  for  compensation  for  services  rendered  or  for 
goods  sold  and  delivered  would  have  been  illegal  as  against  public 
policy,  the  law  will  not  raise  by  implication  a  promise  to  pay  for 
the  services  or  the  goods  furnished.^'  Also  where  public  corpora- 
tions are  prohibited  by  law  from  contracting  for  services  to  be 
rendered  or  materials  to  be  furnished  without  letting  the  contract 
by  way  of  competitive  bidding  or  the  like,  and  an  attempt  is  made 
to  bind  the  corporation  by  a  contract  not  so  let,  and  services  are 
rendered  or  materials  furnished  under  the  invalid  contract,  the 
law  will  not  imply  a  contract  on  the  part  of  the  municipality  to 
pay  the  reasonable  value  of  the  services  rendered  or  materials 
furnished.^^ 

§  1032.  Contract  Not  Implied  where  Express  Contract  Exists. 
—  Where  the  parties  have  entered  into  a  valid  express  contract 
covering  the  subject  matter  involved,  this  governs  the  rights  and 

21.  Buffalo,  etc.,  R.  Co.  v.  Dudley,  25.  Chase  v.  Second  Ave.  R.  Co., 
(1856)    14  N.  Y.  336,  3S1.                             (1884)    97   N.    Y.   384,    affirming   4S 

22.  People  v.  Speir,    (1879)    77  N.       Super.  Ct.  220. 

Y.   144,  57  How.  Pr.  274.  26.  Wood  v.  Ball,  (1907)  190  N.  Y. 

23.  Chase  v.  Second  Ave.  R.  Co.,  217,  225,  83  N.  E.  21;  Meyers  v. 
(1884)  97  N.  Y.  384;  Miller  v.  Spangenherg,  etc.,  Co.,  (Sup.  App. 
Sctloss,  (1916)  218  N.  Y.  400,  113  T.  1909)  65  Misc.  475,  120  N.  Y.  S. 
N.  E.  337.  174.     See  supra,  section  642. 

21.  Chase   v.   Second   Ave.   R.    Co.,  27.  See  infra,  section  1042. 

(1884)    97    N.   Y.    384,   affirming   48 
Super.  Ct.  220. 
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liabilities  of  the  parties,  and  no  contract  is  to  be  implied  in  fact.^' 
The  law  will  not  "  imply  a  promise  as  a  substitute  for  or  in  addi- 
tion  to  the  express  contract  of  the  parties."  ^'  The  rule,  however, 
that  where  there  is  an  express  contract  the  law  will  not  imply  one, 
is  applicable  only  to  those  cases  in  which  the  express  contract  and 
that  implied  by  law  relate  to  the  same  subject  matter  and  where 
the  provisions  of  the  express  contract  are  intended  to  control  and 
supersede  those  which  would  otherwise  be  raised  by  implication.^" 

§  1033.  Moral  Obligation  as  Basis  for  Implied  Contract.— 
A  moral  obligation  may,  under  some  circumstances,  be  a  sufficient 
consideration  for  an  express  promise;*^  the  law  will  not,  however, 
imply  a  promise  from  its  existence.^^  Thus  where  a  tenant  of  a 
building  in  the  city  of  New  York  pays  the  water  rent  for  a  year^ 
and  thereafter  surrenders  his  lease  and  a  new  tenant  uses  the  water 
for  the  unexpired  period  of  the  year,  his  moral  obligation,  if  such 
obligation  can  be  said  to  exist,  is  not  a  sufficient  basis  for  the  impli- 
cation by  law  of  a  promise  by  the  new  tenant  to  repay  the  former 
any  part  of  the  money  paid  by  him  to  the  city.'* 

§  1034.  Duties  Imposed  by  Law  as  Basis  for  Implied  Contract. 
—  For  the  purpose  of  remedy,  where  a  duty  is  imposed  by  law,  a 
promise  to  perform  it  will  ordinarily  be  implied.  For  instance, 
it  is  held  that  duties  imposed  on  a  corporation  by  law  raise  an 
implied  promise  of  performance,'*  and  where  the  duty  is  imposed 
on  a  corporation  to  permit  a  transfer  of  its  stock  on  the  books  of 
the  corporation,  it  was  held  at  an  early  date  that  assumpsit  would 
lie  for  a  breach  of  such  duty,  as  the  law  implies  a  promise  to  per- 

28.  ^tna  Nat.  Bank  v.  New  York  T.  1909)  117  N.  Y.  S.  968;  Moffat 
Fourth  Nat.  Bank,  (1871)  46  N.  Y.  v.  Wood,  (App.  1853)  1  Seld.  Notes 
82,  86;  Miller  v.  ScMoss,   (1916)  218       186. 

N.  Y.  400,  113  N.  E.  337;  Vedder  v.  30.  Commercial    Bank    v.    Pfeiffer, 

Leamon,    (Sup.   1902)    70   App.   Div.  (Sup.   G.  T.   1880)    22  Hun  327,  af- 

262,  254,  75  N.  Y.  S.  413;  Kreitner.  firmed  108  N.  Y.  242,  13  State  Rep. 

V.  Burgweger,   (Sup.  1916)    174  App.  506,  15  N.  E.  311. 

Div.  48,  160  N.  Y.  S.  256;   Gauld  v.  31.  See  supra,  section  339. 

Lipman,    (Com.    PI.    G.    T.    1893)    4  32.  I^yd  v.  Fox,    (Com.  PI.  1850) 

Misc.  78,  53  State  Rep.  137,  23  N.  Y.  1  E.  D.  Smith  101. 

S.  778,  reversing  1  Misc.  475,  21  N.  33.  Loyd  v.  Fox,   (Com.  PI.  18-50 ) 

Y.  S.  464;  Roosevelt  v.  Mark,  (Chan.  1  E.  D.  Smith  101. 

Ct.  1822)   6  Johns.  Ch.  266.  34.  New     York,     etc.,    R.    Co.,    v. 

29.  ^tna  Nat.  Bank  v.  New  York  Schuyler,  (1865)  34  N.  Y.  30,  &5; 
Fourth  Nat.  Bank,  (1871)  46  N.  Y.  Kortright  v.  Buffalo  Commercial 
82,  86,  per  Allen,  J.  See  also  Bank,  (Sup.  1838)  20  Wend.  91,  94. 
Bcharrath    v.    Dermody,    (Sup.    App. 
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form  it.sB  Similarly  where  a  duty  not  to  permit  a  transfer  of  stock 
without  the  production  and  surrender  of  the  stock  certificate  is 
imposed,  a  promise  to  perform  such  duty  is  raised.^s  In  case  of  a 
common  carrier  the  law  imposes  a  duty  to  use  proper  care  to  carry 
safely,  and  raises  a  promise  to  do  so,  thus  enabling  a  party,  if  he 
so  desires,  to  maintain  an  action  ex  contractu  for  the  breach  of 
this  duty."  Again,  where  the  fee  for  a  liquor  license  was  paid  to 
a  municipality,  and  by  a  subsequent  statute  the  license  was  revoked 
and  a  duty  imposed  on  the  city  to  refund  to  the  licensee  a  pro  rata 
part  of  the  fee  for  the  unexpired  term  of  the  license,  an  action  to 
enforce  such  liability  was  considered  an  action  on  an  implied  con- 
tract to  repay  in  pursuance  of  such  duty.^*  Where  a  duty  is  by 
law  imposed  on  a  person,  in  the  performance  of  which  the  public 
is  interested,  and  such  person  fails  to  perform  the  duty,  the  law 
will,  it  seems,  raise  a  promise  by  him  to  recompense  a  third  person, 
who  performs  the  duty  for  him.  This  is  held  true  where  necessaries 
arc  furnished  a  wife  on  the  default  of  a  husband  in  providing  for 
her,^'  or  where  a  third  person  bears  the  expenses  of  the  wife's 
burial.*"  To  entitle  a  third,  person  to  interfere  and  perform  for 
another  a  duty  imposed  on  the  latter  by  law,  and  hold  him  liable, 
there  must,  it  seems,  be  some  necessity  for  his  interference,*'  and 
there  is  no  implied  promise  to  recompense  one  who  officiously  inter- 
feres to  perform  a  duty  imposed  on  another  by  law,  even  though 
the  duty  is  intended  for  the  benefit  of  the  public;  the  party  on 
whom  the  duty  is  imposed  must  first  be  put  in  default  or  neglect 
to  perform  the  duty  before  another  can  perform  it  for  him  and 
hold  him  liable."  And  where  the  duty  was  imposed  by  statute  on 
the  proprietor  of  a  theater,  to  equip  his  establishment  with  a  fire 
alarm  system  such  as  certain  public  officers  should  direct,  it  has 
been  held  that  a  proprietor  cannot  be  held  liable  for  a  fire  alarm 

35.  Kortright  v.   Buffalo  Commer-  38.  Augner    v.    New    York,     (Sup. 
cia.1  Bank,   (Sup.  1838)  20  Wend.  9l.  18©7)     14    App.    Div.    461,    77    State 

36.  New     York,     etc.,     R.     Co.     v.  Rep.   803,  43   N.  Y.  S.  803,  26  Civ. 
Schuyler,    (18«5)    34  N.  Y.  30,  85.  Pro.    165. 

37.  Catlin   v.   Adirondack    County,  39.  See  infra,  section  1129. 
(1880)  81  N.  Y.  639,  11  Abb.  N.  Cas.  40.  See  infra,  section  1040. 

377;    Richardson  v.  New  York,  etc.,  41.  Manhattan-Fire- Alarm    Co.     v. 

R.   Co.,    (Sup.   1907)    122  App.   Div.  Weber,  (Sup.  App.  T.  1898)  22  Misc. 

120,  106  N.  Y.  S.  702;   Orange  Bank  729,  50  N.  Y.  S.  42. 

V.  Brown,   (Sup.  1829)   3  Wend.  158;  42.  Manhatitan-Fire- Alarm    Co.    v^ 

Masters    v.    Stratton,     (Sup.    1846)  Weiber,  (Sup.  App.  T.  1898)  22  Misc. 

7  Hill  101;  Wilbur  v.  Brown,    (Sup.  720,  50  N.  Y.  S.  42. 

1846)     3    Denio    3'56. 
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service  furnished  by  a  third  person  without  any  request  on  his  part, 
as  the  public  authorities  had  ample  power  to  compel  him  to  per- 
form whatever  his  duty  may  have  been."^ 

§  1035.  Benefits  Received  Generally  as  Basis  for  Implied  Con- 
tract.—  The  fact  that  a  transaction  results  in  a  benefit  to  a  per- 
son does  not  necessarily  impose  on  him  a  liability  to  pay  therefor. 
Thus  in  a  novel  case  it  appeared  that  a  tenant  for  a  year  of  a  build- 
ing in  the  city  of  New  York  paid  the  water  rent  for  a  year,  and 
thereafter  surrendered  his  lease  and  the  new  tenant  used  the  water 
for  the  unexpired  portion  of  the  year.  It  was  held  that  such  use 
did  not  impose  on  the  new  tenant  any  liability  to  repay  to  the 
former  tenant  any  part  of  the  money  paid  to  the  city."  So  in  case 
of  insurance  on  property  taken  out  by  a  mortgagor,  the  fact  that 
the  policy  also  covers  the  interest  of  the  mortgagee  does  not  impose 
any  liability  on  the  latter  to  pay  the  premiums,  merely  because 
he  retained  the  policies  and  had  an  insurable  interest  which  re- 
ceived a  benefit,  where  the  policies  were  not  issued  at  his  request 
and  were  returned  by  him  to  the  insurer  as  soon  as  he  was  informed 
that  the  premiums  were  not  paid.^^  The  same  principle  has  been 
applied  where  the  insurance  was  taken  out  by  a  lessee  as  required 
by  the  terms  of  his  lease  and  covered  the  interest  of  the  lessor.^* 
If  a  purchaser  of  goods  effects  insurance  on  them,  intermediate 
the  sale  and  the  delivery,  there  is  no  promise  to  be  implied  on  the 
part  of  the  seller  to  reimburse  him  therefor  though  the  loss  in 
case  of  the  destruction  of  the  goods  during  the  period  covered  by 
the  insurance  would  have  fallen  on  the  seller."  In  several  early 
cases  decided  during  slavery  times,  where  it  appeared  that  the 
plaintiff,  a  negro,  was  deemed  by  the  parties,  including  the  plain- 
tiff, to  be  a  slave,  but  was  in  fact  a  free  man  or  entitled  to  his  free- 
dom, it  was  held  that  he  could  not  recover  for  services  rendered 
the  defendant  during  the  time  he  was  thought  to  be  a  slave.'" 
A  similar  view  has  been  taken  where  a  minor,  indentured  as  an 
apprentice,  served  his  master  in  that  capacity  until  it  was  dis- 
covered by  the  master,  before  the  termination  of  the  apprentice- 

43.  Manhattan-Fire-Alarm    Co.    v.        (Sup.  1902)   69  App.  Div.  108,  74  N. 
Weber,   (Sup.  App.  T.  1898)  22  Misc.       Y.  S.  563. 

729,  50  N.  Y.  S.  42.  47.  Orguerre  v.   Luling,    (Com.  PI. 

44.  Loyd  v.  Fox,    (Com.  PI.  1850)        1867)   1  Hilt.  3S3. 

1    E.    D.    Smitlh    101.  48.  Livingston   v.   Ackestoo,    (Sup. 

45.  Reid  v.  State  Bank,  (Sup.  App.  1826)    5  Cow.  531;  Griffin  v.  Potter, 
T.  1909)   119  N.  Y.  S.  242.  (Sup.   1835)    14  Wend.  209. 

46.  Northern  Assur.  Co.  y.  Goelet, 
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ship,  that  the  mdentures  were  void  by  reason  of  their  not  having 
been  signed  by  the  father  of  the  minor,  and  he  was  therefore  dis- 
charged." Where,  however,  benefits  are  conferred  on  a  person  at 
his  request,  a  promise  to  pay  the  reasonable  valiie '  thereof  will 
ordinarily  be  implied.  This  principle  is  very  generally  applied 
where  services  are  rendered  a  person  at  his  request.^"   ' 

§  1036.  Use  of  Chattels. —  Where  one  person  has  the  use 

of  the  chattels  of  another  the  law  will  ordinarily  imply  a  promise 
on  his  part  to  pay  the  reasonable  value  of  their  use ; "  and  it  has 
been  held  that  if  one  person  leaves  personal  property  in  the  posses- 
sion of  another,  under  the  expectation  that  he  will  purchase  it, 
and  the  agent  of  the  latter  uses  it  in  the  business  of  his  principal 
believing  that  it  had  been  purchased,  the  law  raises  an  implied 
promise  to  pay  for  its  use.^^  And  in  an  early  case  it  was  held 
that  where  one  employs  the  slave  of  another  a  promise  to  pay 
the  master  for  his  services  will  be  implied."'  It  was  also  held  that 
if  a  slave  deserts  or  runs  away  from  his  master  and  enters  the 
service  of  another,  the  master  may  recover  for  the  value  of  his 
services  rendered  before  any  notice  was  given  of  his  ownership," 
and  the  same  view  was  taken  where  an  apprentice  ran  away  and 
entered  the  service  of  the  defendant.^^  On  the  other  hand,  where 
the  defendant  in  good  faith  believed  that  a  slave  belonged  to  one 
who  gave  him  his  services  gratuitously,  and  the  plaintiff,  while 
the  services  were  being  rendered,  concealed  his  ownership  of  the 
slave,  it  was  held  that  a  promise  by  the  plaintiff  to  pay  for  the 
slave's  services  would  not  be  implied.^' 

§  1037.  Use  and  Occupation  of  Eeal  Estate. — To  maintain 

an  action  for  use  and  occupation,  the  conventional  relation  of. 
landlord  and  tenant  must  exist  between  the  parties.  There  must 
be  proof  either  that  such  relation  was  created  by  express  contract 
or  there  must  be  circumstances  from  which  the  law  will  raise  an 
implied  contract.^'    To  hold  the  occupant  liable  for  rent  it  is  also 

49.  Maltby  v.   Harwood,    (Sup.   G.  54.  Trongott  v.  Byers,  (Sup.  182.6) 
T.   1852)    12  Barb.  473.  5  Cow.  480. 

50.  See  inira,  section   1103  et  seq.  55.  James  v.  Le  Ray,    (Sup.  1810) 

51.  Beadle   v.   Whitlock,    (Sup.   G.  6  Johns.  274. 

T.  1869)   64  Barb.  287,  297.  56.  Demyer  v.  Souzer,  (Sup.  l«3il) 

52.  Rider  v.   Union   India   Rubber       6  Wend.  436. 

Co.,    (1863)    28  N.  Y.   379,  affirming  57.  Kiersted  v.  Orange,  etc.,  R.  Co., 

18  Super.  Ct.  85.  (1877)    69   N.   Y.   343,   55  How.   Pr. 

53.  Cook  V.   Husted,    (Sup.    1815)  51;    OoUyer   v.    CoUyer,    (1889)    113 
12  Johns.  188.  N.    Y.   442,   22    State   Eep.    723,   21 
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essential  that  the  occupation  be  under  an  express  or  implied  agree- 
ment to  pay  rent.  And  while  as  between  strangers,  where  one 
occupies  the  house  or  lands  of  another  with  the  latter 's  consent, 
a  promise  to  pay  a  reasonable  rent  will  prima  facie  be  implied,'* 
as  where  a  tenant  continues  in  possession  after  the  termination  of 
his  lease ;  ^'  yet  if  the  use  and  occupation  is  under  such  circum- 
stances as  to  show  that  there  was  no  expectation  on  the  owner's 
part  to  be  paid  rent  or  on  the  part  of  the  other  party  to  pay,  a 
promise  to  pay  will  not  be  implied,'"  as  where  one  enters  under  a 
contract  for  the  purchase  of  the  land." 

Where  one  tenant  in  common,  with  the  express  or  implied  con- 
sent of  his  eotenant,  occupies  the  land,  the  law  will  not  imply, 


N.  E.  114;  Walton  V.  Stafford,  (1900) 
162  N.  Y.  558,  57  N.  E.  92,  affirmdng 
14  App.  Div.  310,  43  N.  Y.  S.  1049, 
4  N.  Y.  Annot.  Cas.  114;  Biglow  v. 
Biglow,  (Sup.  1902)  75  App.  Div. 
98,  77  N.  Y.  S.  71&;  Van  Arsdale  v. 
Buck,  (Sup.  1903)  82  App.  Div.  383, 
81  N.  Y.  S.  1017;  Genet  v.  WiHock, 
(Sup.  1904)  93  App.  Div.  588,  87  N. 
Y.  S.  938;  La  Farge  v.  Park,  (Civ. 
1846)  1  Edw.  Sel.  Cas.  223;  Hall 
y.  Southmayd,  (Sup.  Sp.  T.  1853)  15 
Barb.  32;  Sylvester  v.  Kalston,  (Sup. 
G.  T.  1859)  31  Barb.  286;  Whitman 
V.  Bowe,  (Sup.  G.  T.  1890)  56  Hun 
141,  30  State  Rep.  401,  9  N.  Y.  S. 
65;  Alt  v.  Gray,  (Sup.  App,  T.  1899) 
26  Misc.  843,  56  N.  Y.  S.  657;  Ett- 
linger  v.  Degnon-McLean  Contracting 
Co.,  (Sup.  App.  T.  1903)  42  Misc. 
■215,  85  N.  Y.  S.  394;  Benedict  v. 
Jennings,  (Sup.  App.  T.  1905)  47 
Misc.  134,  93  N.  Y.  S.  464;  Ernst  v. 
Zeltner  Brewing  Co.,  (Sup.  App.  T. 
1905)  117  N.  Y.  S.  92.2;  Baumanoi  v. 
Rowan,  (Sup.  App.  T.  1913)  144  N. 
Y.  S.  600;  Katz  v.  Gelfan,  (Sup. 
App.  T.  1916)  162  N.  Y.  S.  352; 
Coit  V.  Planer,  (Super.  Ct.  G.  T. 
1868)  30  Super.  Ct.  413,  4  Abb.  Pr. 
N.  S.  140,  affirmed  51  N.  Y.  647; 
Jennings  v.  Alexander,  (Com.  PI. 
1856)  1  Hilt.  154;  Baxter  v.  West, 
(Com.  PI.  1874)  5  Daly  460;  Camp- 
bell v.  Renwick,  (Surr.  Ct.  1851)  2 
Bradf.  80. 
58.  Thomas  v.  Nelson,    (1877)    69 


N.  Y.  118;  Collyer  v.  Collyer,  (1889) 
113  N.  Y.  442,  44S,  22  State  Rep. 
723,  21  N.  E.  114;  New  York  v. 
Union  News  Co.,  (1918)  222  N.  Y. 
263,  118  N.  E.  635,  affirming  169  App. 
Div.  278,  154  N.  Y.  S.  638;  La  Farge 
V.  Park,  (Cir.  1846)  1  Edw.  Sel. 
Cas.  223;  Osgood  v.  Dewey,  (Sup. 
1816)  13  Johns.  240;  Pierce  v. 
Pierce,  (Sup.  G.  T.  1857)  25  Barb. 
243;  Peckham  v.  Leary,  (Super.  Ct. 
G.  T.  1857)  13  Super.  Ct.  494;  Coit 
v.  Planer,  (Super.  Ct.  G.  T.  1868)  30 
Super.  Ct.  413,  4  Abb.  Pr.  N.  S. 
140;  Sadlier  v.  Riggs,  (Com.  PI.  G. 
T.  1890)  15  Daly  522,  29  State  Rep. 
151,  8  N.  Y.  S.  473. 

59.  New  York  v.  Brown,  (1904) 
179  N.  Y.  303,  72  N.  E.  114;  Osgood 
V.  Dewey,  (Sup.  1816)  13  Johns.  240; 
Abeel  v.  Radcliff,  (Sup.  1816)  13 
Johns.  297;  Pierce  v.  Pierce,  (Sup.  6. 
T.  1857)   25  Barb.  243. 

60.  Preston  v.  Hawley,  (1886)  101 
N.  Y.  586,  5  N.  E.  770;  Collyer  v. 
Collyer,  (1889)  113  N.  Y.  442,  22 
State  Rep.  723,  21  N.  E.  114  (a  case 
wbiere  a  brother  allowed  his  sister  to 
occupy  his  house)  ;  James  Roy  Co. 
V.  Roy  Woolen  Co.,  (Sup.  1916)  172 
App.  Div.  2«9,  158  N.  Y.  S.  755; 
Lam'b  v.  Lamb,  (Sup.  G.  T.  1894)  76 
Hun  186,  57  State  Rep.  335,  27  N. 
Y.    S.   575. 

61.  Smith  V.  Stewart,  (Sup.  1810) 
6  Johns.  46.  See  al«o  Bancroft  v. 
Wardwell,  (Sup.  1816)  13  Johns.  489. 
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in  the  absence  of  any  agreement,  a  promise  on  his  part  to  pay  rent 
therefor  to  his  cotenant.*^  And  this  is  held  true  where  one  cotenant 
leases  the  interest  of  his  cotenant  and  aftej-  the  expiration  of  the 
lease  continues  in  the  possession.^^  Also  one  tenant  in  common, 
though  he  may  have  had  the  exclusive  possession  of  the  common 
property,  is  not  liable  to  account  to  the  other  either  for  rent  or  for 
profits  he  may  have  made  from  the  cultivation  of  the  land."  This 
is  equally  true  where  the  husband  of  one  cotenant  occupies  the 
land  in  the  right  of  his  wife."^  But  where  one  cotenant  takes  and 
appropriates  to  his  own  use  what  constitutes  a  part  of  the  free- 
hold, as  where  he  quarries  and  sells  rock,  he  is  bound  to  account 
to  his  cotenants  for  their  share  of  the  proceeds.^ 

The  foundation  of  the  action  for  use  and  occupation  is  the 
enjoyment  by  the  defendant  of  the  possession,  and  ordinarily  in 
order  to  render  a  person  liable  in  such  an  action,  he  must  have 
been  in  possession,  actually  or  constructively ; "  still  an  actual 
manual  possession  is  not  necessary,  it  is  sufficient  if  there  has  been 
an  entry  and  continued  assertion  of  dominion,  though  a  personal 
occupation  may  not  have  continued.'*  The  only  promise  which 
can  be  implied  from  the  use  of  a  room  in  a  hotel  without  any 
agreement  as  to  the  price  is  one  to  pay  its  reasonable  or  fair  rental 
value.*' 

62.  Le  Barron  v.  Babcock,  (1890)  66.  Cosgriif  v.  Dewey,  (1900)  164 
122  N.  Y.  153,  33  State  Rep.  285,  25       N.  Y.   1,  58  N.  E.   1. 

N.  E.  25i3,  reversing  on  other  grounds  67.  Herrmann     v.     Curiel,      (Sup. 

46  Hun  598,  12  State  Rep.  688;  Cos-  1996)  3  App.  Div.  511,  73  State  Rep. 

griff  V.   Dewey,    (1900)    164  N.  Y.  1,  800,  38  N.  Y.  S.  343;  Wood  v.  Wil- 

3,  58  N.   E.   1 ;    Woolever  v.  Knapp,  cox,    (Sup,  1845 )    1  Denio  37 ;  Beach 

(Sup.    G.    T.    1854)     18    Barb.    265;  v.    Gray,    (Sup.    1846)    2   Denio   84; 

Dresser  v.  Dresser,  (Sup.  G.  1.  1863)  Croswell  v.  Crane,   (Sup.  G.  T.  1849) 

40    Bart).     300;     Wilcox    v.    Wilcox,  7    Barb.    191;    Ryder   v.   New   York, 

(Sup.    G.    T.    1867)     48    Barb.    327.  (Sup.  Tr.  T.  1900)   64  N.  Y.  S.  969; 

See  also,  Mumford  v.   Brown,    (Sup.  Preston  v.  Hawley,  (Sup.  G.  T.  1891) 

1S28)    1  Wend.  52.  39  State  Rep.  721,  15  N.  Y.  S.  455; 

63.  Dresser  v.  Dresser,  (Sup.  G.  T.  Hoffman  v.  Delihanty,  (Sup.  G.  T. 
1863)    40  Barb.  300.  1848)   13  Abb.  Pr.  388. 

64.  Le  Barron  v.  Baboock,  (1890)  68.  Moffatt  v.  Smith,  (1850)  4  N. 
122  N.  Y.  153,  33  State  Rep.  285,  Y.  126;  Hall  v.  Western  Transp.  Co., 
25  N.  E.  253,  reversing  on  other  (1866)  34  N.  Y.  284;  Little  v.  Mar- 
grounds  46  Hun  598.  12  State  Rep.  tin,  (Sup.  1829)  3  Wend.  219;  Isaacs 
688 ;  Woolever  v.  Knapp,  ( Sup.  G.  T.  v.  Minkovsky,  ( Sup.  Ct.  App.  T. 
1854)  18  Barb.  265;  Wilcox  v.  Wil-  1899)  29  Misc.  347,  60  N.  Y.  S.  506; 
cox,  (Sup.  G.  T.  1867)  48  Barb.  Brigante  v.  Ringles,  (Sup.  App.  T. 
327.  1914)    148  N.  Y.  S.  257. 

65.  Wilcox  v.  Wilcox,  (Sup.  G.  T.  69.  Roche  v.  Road  Driver's  Ass'n, 
1867)   48  Barb.  327.  (Sup.   App.   T.    1905)    96    N.   Y.    S. 

205. 
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§  1038.  Judgment ;  Penalty  Imposed  by  Statute. —  Liability  on 
a  moneyed  judgment  rendered  against  a  person  has  sometimes  been 
designated  as  a  species  of  contract  implied  by  law,  in  that  the  law 
will  imply  a  contract  on  the  part  of  such  person  to  pay  the  judg- 
ment.'" In  the  same  way  it  is  said  the  law  implies  a  contract  to 
pay  a  penalty,  to  abide  by  a  forfeiture  and  an  amercement.'^  And 
where  a  statute  gives  the  right  to  recover  back  money  lost  at 
gaming  it  has  been  held  that  a  cause  of  action  ex  contractu  arises 
therefor,  as  the  law  implies  a  promise  to  repay ;  '^  and  for  this 
reason  the  cause  of  action  for  money  lost  at  gaming  is  held  to  be 
assignable,'^  and  may  be  the  subject  of  a  counterclaim.'^ 

§  1039.  Claims  against  Decedent's  Estate  Generally. —  Ordi- 
narily a  claim  against  the  estate  of  a  decedent  cannot  be  based  on 
a  contract  or  wrongful  act  of  the  executor  or  administrator,'"  but 
it  has  been  held  that  if  such  a  representative  receives  in  his  repre- 
f;entative  capacity  moneys  which  in  equity  and  good  conscience 
belong  to  another,  the  implied  promise  to  pay  them'  over  to  the 
latter  is  enforceable  against  the  representative  in  his  representative 
capacity.'*  Thus  where  an  executor,  as  such,  held  a  "note  payable 
to  his  decedent  at  a  bank,  which,  however,  was  unenforceable 
against  the  maker  due  to  a  discharge  of  the  latter  in  bankruptcy, 
and  he  presented  the  note  to  the  bank  and  received  payment  from 
the  funds  of  the  maker  in  the  hands  of  the  bank,  it.vwas  held  that 
the  right  of  the  maker  to  a  return  of  the  moneys  so-  received  was 
enforceable  as  a  claim  against  the  estate."  The  claim  of  one,  who, 
in  an  emergency  and  not  officiously,  assumes  the  burden  of  burying 
g,  decedent,  is  also  enforceable  as  a  claim  against, the  estate,  the 

70.  McDougall  v.  Walling,  (Sup.  74.  McDougall  v.  Walling,  (Sup.  G. 
G.  T.  1867)    48  Bart).  364,  365.  T.  1867)   48  Barb.  364. 

71.  MoDougall  v.  Walling,  (Sup.  75.  Van  Slooten'v.  Dodge,  (1895) 
G.  T.  1867)  48  Barb.  364,  365.  See  1^6  N.  Y,  327,  64  State  Rep.  682,  39 
also  Chambers   v.   Lewis,    (Com.   PI.  N-  ^-  ^S". 

G.  T.  1860)    11  Abb.  Pr.  210,  212.  76.  Horowitz  v.  Cohen,  (Sup.  1916) 

72.  Meech  v.  Stoner,  (1859)  19  N.  ^^^  ^PP'  ^'^-  ^W-  1S9  N.  Y.  S.  325. 
Y.  26;  McDougall  v.  Walling,  (Sup.  /f„„.f'°  \^"  ^''^^^"  ""■  °^S'' 
G.  T.  1867)  48  Barb.  364.  i'^^^Lo^'W^^'"'  ^'''  '*  ^*^*' 

73.  Meeeh  v.  Stoner,  (1H59)  19  N.  ^^e  ,  '  W  i,  Tl,  n«.7> 
Y.  26;  McDougall  v.  Walling,   (Sup.  ig  n  y  ggS           "'               "' 

G.T.  1867)  48  Barb.  364.     See  supra,  77.' Horowitz      v.      Cohen,      (Sup. 

section  502  et  seq.,  as  to  the  recovery       1916)    172  App.  Div.  700,  189  N.  Y. 
of  money  lost  at  gaming  generally.  S.  325. 
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law  implying  a  promise  by  the  representative  to  pay  to  the  extent 
of  the  assets  in  his  hands.'* 

§  1040.  Funeral  Expenses.—  In  case  of  the  sudden  death  of  a 
person  away  from  home  and  among  strangers,  his  proper  burial 
becomes  an  act  of  necessity,  and  it  is  well  settled  that  an  executor 
or  administrator,  if  he  has  sufficient  assets,  is  liable  on  an  implied 
promise  to  a  third  person,  who  as  an  act  of  necessity  has  provided 
for  the  interment  of  the  deceased,  if  the  funeral  was  conducted  in 
a  manner  suitable  to  the  decedent's  rank  in  life  and  the  charge 
fair  and  reasonable."  As  said  by  Polger,  J.,  after  referring  to 
the  duty  of  an  executor  or  administrator  to  bury  the  decedent: 
"  From  this  duty  springs  a  legal  obligation,  and  from  the  obliga- 
tion the  law  implies  a  promise  to  him  who,  in  the  absence  or  neglect 
of  the  executor,  not  officiously  but  in  the  necessity  of  the  case, 
directs  a  burial  and  incurs  and  pays  such  expense  thereof  as  is 
reasonable. ' '  *"  But  the  executor  or  administrator  cannot  be  held 
personally  liable  to  the  undertaker  where  his  services  were  rendered 
at  the  request  of  and  on  the  personal  credit  of  a  third  person. 
In  such  a  case  the  undertaker  must  look  to  such  third  person  for 
his  compensation,  and  the  latter  is  the  proper  one  to  enforce  the 
liability  of  the  representatives  of  the  decedent."  The  authorities 
have  not  been  in  accord  as  to  whether  the  promise  implied  in  such 
eases  is  one  on  the  part  of  the  estate  and  the  claim  enforceable 
as  a  claim  against  the  estate,  or  a  promise  on  the  part  of  the 
representative  in  his  individual  capacity  to  the  extent  of  the  assets 
in  his  hand.  The  better  view  seems  to  be,  especially  since  the 
statute  making  funeral  expenses  a  preferred  claim  against  the 

78.  See  the  following  section.  Daly    1.      In    Rappelyea   v.    Russell, 

79.  Patterson  v.  Patterson,  (1875)  (Com.  PI.  1862)  1  Daly  ai4,  where 
59  N.  Y.  574,  582;  Benedict  v.  Fer-  the  decedent  died  in  New  York  city 
guson,  (Sup.  1897)  15  App.  Div.  96,  without  funds  or  relatives  and  her 
44  N.  Y.  S.  307 ;  Pache  v.  Oppenheim,  burial  was  superintended  by  the 
(Sup.  1904)  93  App.  Div.  221,  87  N.  plaintiff,  an  undertaker,  the  defend- 
Y.  S.  704;  Kittle  v.  Huntley,  (Sup.  ant,  as  public  administrator,  being 
G.  T.  Ii893)  67  Hun  617,  51  State  subsequently  appointed  administrator 
Rep.  223',  22  I*.  Y.  S.  519;  Tracy  v.  of  her  estate,  was  held  liable,  the 
Frost,  (Supi.G.  T.  1800)  32  State  assets  of  the  estate  being  sufficient 
R«p.  907,  UN.  Y.  S.  561,  57  Hun  for  the  reasonable  charges  of  the 
591   mem.;    Kessell  v.   Hapen,    (City  burial. 

Ct.  G.  T.  1887)   8  State  Rep.  352,  19  80.  Patterson  v.  Patterson,   (1875) 

Abb.   N.   Cas.   86,    (sub  nom  Kessler  59  N.  Y.  574,  583. 

v.    Hessen),'    Rappelyea    v.    Russell.  81.    Lucas    v.    Hessen,     (Com.    PI. 

(Com.  PI.  1862)   1  Daly  214;  Hewett  l®8i5)    13  Daly  347,  17  Abb.  N.  Cas. 

V.  Bronson,   (Com.  PI.  Q.  T.  1873)   5  271. 
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estate,  that  the  promise  is  one  which  may  be  enforced  against  the 
representative  in  his  representative  capacity.*^  Services  rendered 
by  friends  at  the  time  of  a  person's  death,  which  are  such  as  are 
prompted  by  motives  of  friendship  without  the  expectation  of 
reward,  do  not  come  within  the  class  of  funeral  services,  and  no 
promise  of  compensation  is  to  be  implied.  For  instance,  S.,  who 
was  a  cousin  of  the  plaintiff's  wife,  died  suddenly  from  an  attack 
of  illness  in  the  street,  and  the  plaintiff,  after  a  search,  having 
found  S.'s  remains  in  the  custody  of  the  public  authorities  for 
interment  as  an  unknown  person,  took  charge  of  them,  and  by  his 
direction  the  funeral  ceremonies  were  held  at  his  house.  All  the 
ordinary  funeral  expenses  were  paid  by  the  executor,  and  an  action 
was  brought  to  recover  for  the  plaintiff's  services  in  searching  for 
his  missing  friend,  in  writing  the  advertisements  for  the  funeral 
and  sending  them  to  the  newspapers,  in  procuring  a  clergyman  to 
of&eiate,  and  for  the  use  of  his  house  for  the  deposit  of  the  cofSii 
for  a  few  hours,  the  assembling  of  the  mourners,  and  the  perform- 
ance of  the  funeral  service,  on  the  ground  that  there  was  an 
implied  obligation  on  the  part  of  the  executor  to  pay  him  for 
these  services  and  for  the  use  of  his  house,  out  of  the  assets  of 
the  deceased.  It  was  held  that  the  action  could  not  be  maintained, 
as  there  was  no  such  implied  obligation,  it  being  presumed  that 
such  service  was  gratuitous.*^ 

82.  Patterson  v.  Patterson,   (1875)  part  to  the  decedent's  estate.    But  in 

S9  N.  Y.  574;   Dalrymple  v.  Arnold,  Myer  v.  Cole,    (Sup.  G.  T.  1893)    12 

(Sup.  G.  T.  1880)  21  Hun  110;  Laird  Johns.   349,   it   Is  held  that  a  count 

V.  Arnold,   (Sup.  G.  T.  1881)  25  Hun  on    a    claim    against   the   estate   for 

4;  Laird  v.  Arnold,  (Sup.  G.  T.  1886)  funeral  charges  cannot  be  joined  with 

42  Hun  136,  3  State  Rep.  376;  In  re  a,    count    for    services    rendered    and 

Smith,  (Surr.  Ct.  1896)  18  Misc.  139,  goods   sold   the  decedent  in  his  life- 

76  State  Rep.  1440,  41  N.  Y.  S.  1093,  time.     And  this  case  is  followed  in 

2  Gibb.  149;  Huhna  v.  Theller,  (Sup.  DeMott  v.  Field,  (Sup.  1827)  7  Cow. 

App.  T.  1901)  36  Misc.  296,  71  N.  Y.  58. 

B.   752.     But   see   Ferrin  v.   Myriok,  83.  Hewett  v.  Broneon,    (Com.  PI. 

(1869)    41  N.  Y.  3il5;   Myer  v.  Cole,  G.  T.  1873)   5  Daly  1.     "In  the  com- 

(Sup.  1815)    12  Johns.  349;   DeMott  mon  intercourse  of  life,"  says  Daly, 

V.    Field,    (Sup.    1827)    7    Cow.    58;  C.  J.,    "services  are •  oonsitantly  ren- 

Murphy    v.    Naughton,    (Sup.    G.    T.  dered  by   one  person   to  another,  in 

1893),  68  Hun  424,  52  State  Rep.  756,  which  pecuniary  reward  neither  en- 

23  N.  Y.  S.  52.  ters  into  the  contemplation  of  those 

In  Patterson  v.  Patterson,    (1875)  who    render    or    those    who    receive 

59   N.    Y.    574,    it   is   held    that   the  them,   and  which   are  therefore  grju- 

person     defraying    the     funeral     sx-  tuitous.     This  is  especially  so  in  sick- 

penses  oif  a  decedent  can  set  off  his  ness    and    in    discharging    the    last 

claim  against  an  indebtedness  on  his  offices  to  the  dead.     Such  services  are 
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The  common  law  imposes  a  personal  liability  on  a  husband  for 
the  funeral  expenses  of  his  wife,  and  where  he,  due  to  his  absence, 
cannot  be  communicated  with,  he  is  held  liable  on  an  implied 
promise  to  pay  a  third  person  for  services  and  expenditures  of 
that  character;  and  a  fortiori  this  would  be  so  if  he  should  refuse 
to  assume  the  charge  of  the  burial  of  his  wife.'*  But  in  our  state 
the  primary  liability  for  the  funeral  expenses  of  a  married  woman 
is  cast  on  her  estate,  and  if  the  husband  defrays  such  expenses  he 
is  entitled  to  reimbursement  therefrom.*^  The  law  in  such  a  case 
implies  a  promise  for  his  reimbursement.*^ 

One  cannot  officiously  interfere  and  take  charge  of  the  funeral 
of  a  decedent  and  thereafter  hold  either  the  executor  or  the 
husband  of  the  deceased  liable."     It  would  seem  that  one  who 


performed  by  relatives,  friends,  ac- 
quaintances, or  strangers,  as  a,  duty, 
or  from  motives  of  humanity;  though 
with  physicians,  nurses  or  under- 
takers, who  pursue  their  avocations 
as  a  calling,  it  is  otherwise;  and  if 
this  action  could  be  maintained,  it 
would  follow  that  an  action  might 
be  brought  to  recover  compensation 
for  any  of  those  nameless  offices 
whidh  are  rendered  in  sickness,  or  in 
the  house  of  mourning  during  the 
time  of  tribulation  and  death;  or,  in 
fact,  any  service,  of  any  kind,  ren- 
dered by  one  to  another,  if  it  were 
beneficial  and  involved  personal  at- 
tention and  the  loss  of  time." 

84.  Ambrose  v.  Kerrison,  1851)  10 
C.  B.  77«,  70  E.  C.  L.  77&;  Bradshaw 
V.  Beard,  (l»e2)  12  C.  B.  N.  S.  344, 
104  E,  C.  L.  344.  See  also  Patterson 
V.  Patterson,  (1875)  59  N.  Y.  574, 
5183;  Dodge  v.  Holbrook,  (Sup.  Tr.  T. 
1919)  107  Misc.  257,  176  N.  Y.  S. 
562. 

85.  Koons  v-.  Wilkin,  (Sup.  1896) 
2  App.  Div.  13,  73  State  Rep.  234,  37 
N.   Y.   S.   640;    Pache  v.   Oppenheim, 

(Sup.  1904)  93  App.  Div.  221,  87  N. 
Y.  S.  704,  affiiradng  as  to  this  but 
reversing  on  other  grounds  84  N.  Y. 
8.  926;  MdCue  v.  Garvey,  (Sup.  G.  T. 
1878)   14  Hun  562;  Freeman  v.  Coit, 

(Sup.  G.  T.  18S2)  27  Hun  447;  In  re 
Smith,  (Surr.  Ct.  1896)  18  Misc.  139, 


75  State  Rep.  1440,  41  N.  Y.  S.  1093, 
2  Gibb.  149;  In  re  Very,  (Surr.  Ct. 
1898)  24  Misc.  139,  53  N.  Y.  S.  3i89, 
28  Civ.  Pro.  163,  2  Gibb.  506;  Kessell 
v.  Hapen,  (City  Ct.  G.  T.  1887)  8 
StaAe  Rep.  352,  19  Abb.  N.  Cas.  86 
(sub  nom  Kessler  v.  Kessen)  ;  Lucas 
V.  Hessen,  (Com.  PI.  1885)  13  Daly 
347,  17  Abb.  N.  Cas.  271. 

88.  Pache  v.  Oppenheim,  (Sup. 
1904)  93  App.  Div.  221,  87  N.  Y.  S. 
704. 

87.  Quin  v.  Hill,  (Surr.  Ct.  1886) 
4  Dem.  60.  "  Here,"  says  the  surro- 
gate, "  the  mother  of  the  deceased, 
and  in  the  presence  of  Mr.  Quin,  the 
husband,  assumed  the  entire  control 
of  the  arrangements  for  the  burial; 
sending  for  the  undertaker,  and  di- 
recting him  to  spare  no  expense,  as 
it  was  the  last  thing  she  could  do 
for  her  daughter.  This  clearly 
showed  an  intention  on  her  part  to 
personally  defray  the  charges.  That 
the  undertaker  acted  in  pursuance  of 
her  request,  is  sufficiently  apparent 
from  the  amount  of  his  bill.  It  is 
equally  clear  that  she  was  personally 
liable  to  him  for  it.  As  her  daughter 
and  the  husband  were  living  with 
her,  and  the  deatli  occurred  under 
her  roof,  it  was  not  unnatural  that 
she  should  have  had  something  to 
say  in  regard  to  the  funeral  ar- 
rangements,    but     she     went     much 
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merely  requests  that  an  undertaker  take  cha-rge  of  the  burial  of  a 
decedent  does  not  incur  a  personal  liability  for  the  funeral 
charges/*  ai|d  at  any  rate  the  primary  liability  is  on  the  estate  of 
the  decedent ;  ?^  but  an  express  contract  on  his  part  to  assume 
personal  liability  is  binding  on  him,  and  it  has  been  held  in  such 
a  case  that  the  fact  that  the  undertaker  has  been  allowed  and  paid, 
as  a  claim  .^gainst  the  decedent's  estate,  what  is  considered  by  the 
surrogate's  court  a  reasonable  charge  for  the  funeral  of  the  deced- 
ent, taking  into  consideration  the  amount  of  his  estate,  will  not 
relieve  such  a  one  from  liability  for  the  balance  of  the  undertaker 's 
bill.'« 

§  1041.  Liability  of  Municipal  or  Quasi-Municipal  Corporation; 
General  Rule.^A  municipal  or  quasi-municipal  corporation  may 
be  subject , to  a  quasi-contractual  liability,  and  held  liable  in  an 
action  for  money  had  and  received  on  a  promise  implied  by  law.'' 
"  No  sound  reason  exists,"  says  Daniels,  J.,  "  for  exonerating  even 
municipal  corporations  from  the  controlling  effects  of  this  whole- 
some principle  [recovery  of  payment  the  consideration  for  which 
has  failed]  ;  for  it  is  equally  as  unjust  and  inequitable  for  them 
to  retain  money  they  have  acquired  without  consideration,  as  it  is 
for  a  private  person  to  attempt  to  do  so.  No  principle  of  morals 
or  of  law  can  be  invoked  against  the  latter  which  does  not  apply 
with  the  same  force  to  the  case  of  the  former,  and  this  has  gener- 
ally been  heretofore  regarded  as  including  corporate  bodies  as  well 
as  private  persons,  .  .  .  such  bodies  being  held  liable  upon  implied 
as  well  as  express  promises. ' '  ^^  For  instance,  such  a  corporation 
may  be  held  liable,  in  an  action  for  money  had  and  received,  for 
money  wrongfully  exacted  by  its  corporate  officers  and  paid  into 

farther  than  to  merely  consult  and  90.  Ruggiero  v.  Tufani,  (Sup.  App. 

advise;    she    ofBeiously    and    in    the  T.   1907)    54  Misc.  497,  104  N.  Y.  S. 

presence  of  the  husband  assumed  the  691. 

w'hole  direction,   ignoring  his  rights  91.   Chapman  v.  Brooklyn,    ( 1869 ) 

and  duties  in  the  premises,  and  thus  40  N.  Y.  372;  Newman  v.  Livingston 

relieved  both  him  and  the  estate  of  County  (1871)  45  N.  Y.  676;  Bridges 

his   wife  from  the   obligation   other-  v.  Sullivan  County,   (1883)   92  N.  Y. 

wise  imposed  upon  them  by  law."  570 ;     Strough    v.    Jefferson    County, 

88.  See  infra,  section  1126,  as  to  (1890)  119  N.  Y.  212,  28  State  Rep. 
whether  a  person  calling  in  k.  physi-  9'67,  23  N.  E.  552,  affirming  50  Hun 
cian  to  attend  a  third  person  is  to  54,  23  State  Rep.  940,  3  N.  Y.  S. 
be  held   liable  for  the   services   ren-  110. 

dered.  ,  92.   Chapman  v.  Brooklyn,    (1869) 

89.  Huhna  v.  Thaller,  Sup.  App.  T.       40  N.  Y.  372,  380. 
1891)   35  Maac.  296,,  71  N.  Y.  S.  752. 
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its  treasury  and  used  for  corporate  purposes.  As  said  by  Folger, 
J.,  in  regard  to  the  liability  of  a  county  in  such  an  action:  "  The 
facts  in  this  case  show  that  the  county  of  Livingston,  through  the 
wrong  act  of  the  supervisor  of  the  town  of  Lima,  and  of  the  board 
of  supervisors  of  the  county,  has,  by  its  county  treasurer,  had 
and  received  into  its  treasury,  and  has  paid  out  therefrom,  for  its 
own  use,  the  money  of  the  plaintiff,  to  which  it  was  not  entitled. 
The  receipt  of  that  money  by  the  treasurer  was  a  receipt  of  it  by 
the  county.  It  has  received  that  money  by  acts  which  were  void 
for  want  of  official  power  and  jurisdiction  to  do  them.  The  money, 
ex  aequo  et  bono,  belonged  to  the  plaintiff;  and  in  such  case, 
whether  it  is  withheld  by  a  natural  or  artificial  person,  an  action 
will  lie  to  recover  it,  where  such  person  is  capable  of  suing  and 
being  sued.  It  is  not  necessary  to  assert  that  an  action  of  tort 
will  lie  against  a  county  for  the  redress  of  the  injury.  But  an 
action  for  the  money  had  and  received  will  lie  against  the  person 
or  corporate  body  having  received  and  without  right  withholding 
money,  whether  it  was  or  was  not  obtained  by  wrongful  means. ' '  '^ 
For  this  reason,  where  a  tax  is  illegally  imposed  and  its  payment 
enforced  by  compulsion,  it  may  be  recovered  back  from  the  munici- 
pality into  whose  treasury  it  has  been  paid.'^  The  view  has  also 
been  taken  by  the  Court  of  Appeals  in  a  recent  case  that  where  a 
municipality  enters  into  a  contract  for  the  construction  of  a  sewer 
system  in  streets,  the  fee  of  which  is  in  the  abutting  property 
owners,  which  is  invalid  because  of  the  failure  of  its  officers  to 
observe  the  statutory  requirements,  and  thereafter  the  munici- 
pality incorporates  the  part  of  the  sewer  constructed  under  such 
contract  in  its  sewer  system,  it  incurs  a  liability  implied  by  law 
to  pay  for  the  reasonable  value  of  the  work  it  so  appropriates, 
though  the  contractor  could  not  have  recovered  anything  for  the 
work  done  by  him  under  the  invalid  contract.  This  is  based  on 
the  reasoning  that,  while  the  municipality  may  abandon  that  por- 
tion of  the  plan  without  incurring  any  liability,  still  if  it  includes 
the  sewer  work  already  completed,  it  takes  what  is  not  its  prop- 
erty, and  the  ordinary  obligation  at  law  will  arise  to  pay  for  it, 
as  its  easement  in  the  street  gave  it  no  title  to  the  sewer  which 
had  been  constructed  therein.'^ 


93.  Newman  v.  Livingston  County,  as    to    the    recovery    of    involuntary 
(1871)  45  N.  Y.  676,  686.  payments. 

94.  See  infra,  section  1086  et  seq.,  95.  Ward  v.  Kropf,  (1913)   207  N. 
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§  1042.  Qualification  of  General  Rule;  Statutory  Restric- 
tions.—Where  the  statutes  impose  restrictions  on  the  power  of 
municipal  corporations  to  enter  into  certain  contracts  and  require 
that  certain  formalities  be  observed  in  the  letting  of  such  contracts, 
the  failure  to  observe  these  requirements  renders  the  contract 
unenforceable,  and  if  performed  by  the  contractor  he  is  not  enti- 
tled, as  a  general  rule,  to  recover  on  a  quantum  meruit  for  the 
value  of  the  services  and  materials  f  urnished.^«  Thus,  where  with- 
out complying  with  the  statutory  requirements  a  municipality 
enters  into  a  contract  for  the  grading  or  paving  of  a  street,  it 
cannot  be  held  liable  on  a  quantum  meruit  for  the  reasonable' 
value  of  the  services  rendered  and  materials  furnished."'  And 
the  same  has  been  held  true  as  to  a  claim  for  materials  sold  to  the 
municipality  and  used  in  the  repair  of  a  street  pavement  where 
the  charter  of  the  municipality  expressly  required  that  a  contract 
for  such  material  should  be  let  in  a  certain  manner.'*  "  The 
claim  is  made,"  says  Earl,  J.,  in  a  case  of  this  character,  "  that 
as  the  work  and  materials  were  furnished,  and  the  village  has 
received  some  benefit  from  them,  it  is  under  an  implied  obligation 
to  pay  what  they  were  worth.  If  this  were  so,  the  law  could 
always  be  easily  evaded;  that  it  is  not  so  is  no  longer  an  open 
question  in  this  court. ' ' '' 

y.  467,  101  N.  E.  469,  affirming  143  Bigler  v.  New  York,    (Sup.  1877)   5 

App.   Div.    919,    127   N.   Y.   S.    1148,  Abb.  N.  Cas.  51.     But  see  Nelson  v. 

which  affirmed  120  N.  Y.  S.  476.     In  New    York,     (1876)     63    N.    Y.    585. 

this   ease    Chief    Justice   CuUen   dis-  97.  Parr  v.  Greenbush,    (1878)    72 

sents,  and  the  logic  of  his  position  is  N.  Y.  463. 

difficult  to  overcome,  unless  the  broad  98.  McDonald  v.  New  York,  (1876) 

rule  is  adopted  that  municipal  cor-  68  N.  Y.  23. 

porations  are  liable  for  the  benefits  99.  Parr  v    Greenbush,    (1878)   72 

received    under    contracts    void    for  N.  Y.  463,  472.     And  in  the  earlier 

failure  to  comply  with  the  statutory  case    of     McDonald    v.    New    York, 

requirements,  when  such  benefits  are  (1876)  68  N.  Y.  23,  Folger,  J.,  says: 

of  such  a  character  that  in  the  na-  "  How  can  it  be  said  that  a  munici- 

ture  of  things  their  retention  cannot  pality     is    liable    upon    an    implied 

be  avoided.  promise,  when  the  very  statute  which 

9G.  McDonald  v.  New  York,  (1876)  continues  its  corporate  life,  and  gives 

68    N.    Y.    23;    Parr    v.    Greenbush,  it    its    powers,    and    prescribes    the 

(1878)    72   N.  Y.  463;   Dickinson  v.  mode  of  the   exercise  of   them,  says 

Poughkeepsie,    (1878)    75   N.   Y.   65,  that  it  shall  not,  and  hence  cannot, 

7'5;   Van  Dolsen  v.  Board  of  Educa-  become  liable,  save  by  express  prom- 

tion,    (Sup.  1898)   20  App.  Div.  501,  ise?    .    .    .    It  is  plain  that  if  the  re- 

61  N.  Y.  S.  720;   Suburban  Electric  striction  put  upon  municipalities  by 

Light  Co.  V.  Hempstead,   (Sup.  1899)  the   legislature,  for   the  purposes  of 

38  App.  Div.  335,  56  N.  Y.  S.  443;  reducing  and  limiting  the  incurring 
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Waiver  of  Tort  Generally 
§  1043.  General  Rule. —  The  most  fi'equent  instances  of  con- 
tracts implied  by  law,  or  quasi  contracts  as  they  are  more  prop- 
erly called,  involve  eases  arising  primarily  out  of  a  tort  in  which 
is  recognized  the  right  of  the  person  injured  under  certain  circum- 
stances to  waive  the  tort  and  sue  in  an  action  ex  contractu.^  "  It 
would  be  difficult,"  says  Crippen,  J.,  "  to  find  a  case  in  which  the 
defendant  would  be  prejudiced  by  a  waiver  of  the  tort  and  resort- 
ing to  the  implied  contract  for  redress. ' '  ^  There  is  no  power, 
either  with  the  defendant  or  in  the  court,  to  compel  the  plaintiff 
to  proceed  on  the  tort,'  and  there  was  no  intention  on  the 
part  of  the  legislature  in  the  adoption  of  the  Code  to  deprive 
a  party  of  the  right  to  waive  a  tort  and  sue  ex  contractu.* 
Thus  if  one  person,  in  possession  of  the  property  of  another, 
whether  such  possession  was  rightful  or  wrongful,  wrongfully 
sells   or    transfers   the   property,   it   has   been   established   from 


of  debt  and  the  expenditure  of  the 
public  money,  may  be  removed  upon 
the  doctrine  now  contended  for,  there 
is  no  legislative  remedy  for  the  evils 
of  municipal  government  which  of 
late  hiave  excited  so  much  attention 
and  painful  foreboding.  Restrictions 
and  inhibition  by  statute  are  piraoti- 
cally  of  no  avail,  if  they  can  be 
brought  to  naught  by  the  unauthor- 
ized action  of  every  official  of  lowest 
degree,  acquiesced  in,  or  not  repudi- 
ated, by  his  superiors.  ...  It  may 
be  that  where  a  municipality  has 
come  into  the  possession  of  the  money 
or  the  property  of  a  person  without 
his  voluntary  intentional  action  con- 
curring therein,  the  law  will  fix  a  lia- 
bility and  imply  a  promise  to  repay 
or  return  it.  Thus,  money  paid  by 
mistake,  money  collected  for  an  il- 
legal tax  or  assessment,  property 
taken  and  used  by  an  official,  as  that 
of  the  city,  when  not  so  —  in  such 
cases  it  may  be  that  the  statute  will 
not  act  as  an  inhibition.  The  statute 
may  not  be  carried  further  than  its 
intention,  certainly  not  further  than 
its  letter.  Its  purpose  is  to  forbid 
and  prevent  the  making  of  contracts 
by   unauthorized   official   agents,   for 


supplies  for  the  use  of  the  corpora- 
tion. This  opinion  goes  no  further 
than  to  hold,  that  where  a  person 
makes  a  contract  with  the  city  of 
New  York  for  supplies  to  it,  without 
the  requirements  of  the  charter  being 
observed,  he  may  not  recover  the 
value  thereof  upon  an  implied  lia- 
bility." 

1.  People  V.  Wood,  (1890)  121  N. 
Y.  522,  589,  31  State  Rep.  860,  24 
N.  E.  952;  Silver  v.  Krellman,  (Sup. 
1903)  89  App.  Div.  3i63,  85  N.  Y.  S. 
945;  Starin  v.  Fonda,  (Sup.  1905) 
107  App.  Div.  539,  95  N.  Y.  S.  379; 
Bleecker  v.  Balje,  (Sup.  1910)  138 
App.  Div.  706,  708,  133  K  Y.  S.  809; 
A.  D.  Kneuper  Specialty  Co.  v.  Kneu- 
per,  (ISup.  W16)  171  App.  Div.  555, 
157  N.  Y.  S.  395;  Brown  v.  Brown, 
(Sup.  a  T.  1886)  40  Hun  418;  Hars- 
nan  v.  Lascalzo,  (Sup.  App.  T.  1910) 
125  N.  Y.  S.  517;  Hinds  v.  Tweddle, 
('Sup.  Sp.  T.  1852)  7  How.  Pr.  278. 

2.  Hinds  v.  Tweddle,  (Sup.  Sp.  T. 
1852)   7  How.  Pr.  278. 

3.  People  V.  Wood,  (1890)  121  N. 
Y.  522,  529,  31  State  Rep.  860,  24 
N.  E.  952. 

4.  Hinds  v.  Tweddle,  (Sup.  Sp.  T. 
1862)  7  How.  Pr.  278. 
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an  early  date  that  the  owner  may  waive  the  tort  and  recover 
in  an  action  for  money  had  and  received.^  Likewise  if  Chattels 
are  wrongfully  taken  or  withheld  the  owner  may  waive  the  tort 
and,  though  the  property  is  still  retained  by  the  wrongdoer,  recover 
from  him  as  for  goods  sold  and  delivered.'  It  also  seems  that  if 
one  person  wrongfully  uses  the  chattel  of  another  the  owner  may 
waive  the  tort  ajid  recover  on  a  promise  implied  by  law  to  pay 
the  reasonable  value  of  such  use.'  Where  money  is  wrongfully 
taken  or  converted  the  owner  may  waive  the  tort  and  treat  the 
claim  as  a  debt  against  the  wrongdoer.*  In  case  of  a  conversion 
by  a  bailee  the  bailor  may  sue  either  in  tort,  or  in  assumpsit  for 
a  breach  of  the  implied  contract  to  return  the  subject  matter  of 
the  bailment,  or  for  goods  sold  and  delivered.'  The  title  to  land 
cannot  be  tried  in  an  action  for  money  had  and  received,  and 
the  action  will  not  lie,  at  the  instance  of  the  owner  of  land,  to 
recover  from  one  in  possession  under  a  claim  of  right  for  rents 
received.^" 

§  1044.  Effect  of  Election. —  Ordinarily,  after  a  waiver  of  the 
tort  and  election  to  sue  ex  contractu,  the  transaction  is  treated  as 
though  it  arose  out  of  contract  originally,  thereby  preventing  the 
tort  from  being  made  a  basis  for  relief  either  against  the  tort- 
feasor or  third  persons."    Thus  in  case  of  a  wrongful  conversion, 

5.  See  infra,  section  1069.  tract.     No   authority   is   cited,   how- 

6.  See  infra,  section  1047.  ever,  and  no  principle  is  referred  to, 

7.  Beadle  v.  Whitlock,  (Sup.  G.  T.  which  extends  the  right  of  election 
1869)   64  Barb.  287,  297.  of  actions  so  far  as  to  try,  under  the 

8.  Silver  v.  Krellman,  (iSup.  1903)  form  of  an  action  for  money  had  and 
89  App.  Div.  368,  85  N.  Y.  S.  945 ;  received,  a  right  or  claim  to  real  ea- 
iSecurity  Warehous.ing  Co.  v.  Ameri-  tate,  or  to  its  possession,  or  to  rents 
can  Exch.  Nat.  Bank,  ('Sup.  1907)  and  profits.  For  such,  it  seems  to 
118  App.  Div.  350,  103  N.  Y.  S.  399.  me,  will  be  the  effect  of  sustaining 
(See  infra,  section  1064.  the  present  action.     The  court  are  to 

9.  Hinds  v.  Tweddle,  (Sup.  Sp.  I.  say  whether,  ex  aequo  et  bono,-  the 
1852)    7  How.  Pr.  278.  defendant  vinas  entitled  to  the  rents 

10.  Carpenter  v.  Stilwell,  (Sup.  he  received;  when  his  only  title  to  re- 
Sp.  T.  1856)  3  Abb.  Pr.  459.  In  this  ceive  or  to  hold  them  arises  from  an 
case  Birdseye,  J.,  said :  "  The  plain-  estate  which  he  claims  in  the  land, 
tiff  contends  that  in  this  case,  as  in  Before  the  equity  or  inequity  of  his 
many  others,  where  one  person  has  Claim  to  the  moneys  can  be  decided, 
received  money  to  which  ex  aequo  et  the  court  must  decide  who  is  the  real 
bono  another  is  entitled,  the  law  will  owner  of  the  land." 

imply  a  contract  to  pay  it  over  to  the  11.   Terry  v.   Hunger,    (iSSO)    121 

person   lawifuUy  entitled  to   receive;  N.  Y.  161,  30  State  Rep.  746^  24  N.  E. 

and  such  person,  being  entitled  to  an  272;  People  v.  Wood,   (1890)   121  N. 

election   of    actions,   may   waive   the  Y.  522,  31   State  Rep.  866,  24  N.  E. 

tort,  and  sue  upon  the  implied  eon-  952,  reversing  54  Hun  438,  28  State 
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if  the  owner  elects  to  treat  the  transaction  as  a  sale,  the  title  to 
the  property  passes  to  the  wrongdoer,  and  cannot  thereafter  be 
followed  by  the  owner  into  the  hands  of  third  persons.^^  g^  where 
a  bailor  brings  an  action  against  his  bailee  as  for  goods  sold  and 
delivered,  he  waives  the  tort  of  the  latter  in  selling  the  goods, 
and  cannot  thereafter  maintain  an  action  against  him  for  a  wrong- 
ful conversion.^*  The  waiver  of  a  tort  by  an  election  to  sue  ex 
contractu  is  not  for  all  purposes  a  ratification  of  it,  nor  is  it  an 
admission  of  its  nonexistence.  The  acts  constituting  the  tort  may 
still  remain  and  be  provable  as  a  basis  for  the  defendant's  liability 
upon  the  implied  contract.'*  Thus  where  the  possession  of  prop- 
erty was  received  by  the  defendant  from  an  agent  of  the  plaintiff, 
who  assumed  to  sell  it  to  the  defendant  as  his  own,  the  plaintiff 
does  not  ratify  the  sale  of  the  property  to  the  defendant  by  such 
agent  as  his  own,  by  electing  to  sue  the  defendant  as  for  goods 
sold  and  delivered.'^  And  where  one  person  wrongfully  indorses 
a -check  payable  to  another,  and  deposits  it  in  a  bank  for  collection, 
the  election  to  sue  the  bank  for  money  had  and  received  through 
its  collection  of  the  check  is  not  a  ratification  of  the  depositor's 
indorsement  and  deposit  of  the  check  to  his  individual  account, 
so  as  to  relieve  the  bank  from  liability.^'  Where,  however,  an 
officer  of  a  corporation  wrongfully  pays  his  personal  debt  with 
the  check  of  the  corporation,  if  the  corporation,  by  its  dealings 
with  the  ofiBcer,  waives  the  tort  and  treats  its  claim  as  a  debt 
o>f ing  by  the  officer,  it  cannot  thereafter  follow  the  proceeds  of 
the  check  into  the  hands  of  the  creditor  who  received  it  in  pay- 
nient  of  the  officer's  personal  debt."    While  the  party  injured  by 

Rep.  289,  7  N.  Y.  S.  712;   Starin  v.  Leonard,     (Sup.    Aipp.    T.    1897)     22 

^r^nda,    (Sup.    1905)     107   App.    Div.  Misc.  120,  48  N.  Y.  S.  706. 

539   95  N  Y.  S.  379;  Security  Ware-  I*-  '^^age  v.   Shepard,  etc.,  Lumber 

housing  Co.  V.  American  Exch.  Nat.  Co.,   (Sup.  1896)   4  App.  Div.  290.  39 

Bank,  (Sup.  1907 )  118  App.  Div.  360,  ^.  Y^  S.  449 ;  E.  Moch  Co.  v^  Security 

m    N.    Y.    S.    309,    Emerald,    etc.,  343,  lfi3  N.  Y.  S.  277. 

Brewing  Co.  v.  Leonard,    (Sup.  App.  ^g               ^    Shepard,  etc.,  Lumber 

T.   1897)    22  Misc.   120,  48  N.  Y.  S.  ^.^  ^  ^g^^    jggg)   ^  ^p^   p;^   gOO,  39 

706';  Shuman  v.  Strauss,   (Super.  Ct.  j^    y.  S.  449,  affirmed  158  N.  Y.  672 

1871)  34  Super.  Ct.  6.  mem.,  52  N.  E.  1126. 

12.  Terry  v.   Munger,    (1890)    121  I6.  E.  Moch  Co.  v.  Security  Bank, 
•N.  Y.  161,  30  State  Rep.  746,  24  N.  E.  (Suip.   1917)    176  App.  Div.  842,  163 

272;    Security    Warehousing    Co.    v.  N.  Y.  S.  277. 

American    Exch.    Nat.    Bank,     (Sup.  17.    Security    Warehousing    Co.    v. 

1907)   118  App.  Div.  350,  103  N.  Y.  S.  American    Exch.    Nat.    Bank,     (Sup. 

2«9.  1907,  118  App.  Div.  350,  103  N.  Y.  S. 

13.  Emerald,  etc.,  Brewing  Co.  v.  399. 
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a  tort  has  no  right,  after  his  election  to  sue  ex  delicto,  to  waive  the 
tort  and  sue  the  same  party  ex  contractu  with  respect  to  the  same 
cause  of  action,^*  he  may,  where  several  persons  are  liable,  proceed 
against  one  ex  delicto  and,  if  the  judgment  recovered  has  not  been 
satisfied  in  whole  or  in  part,  proceed  against  another  ex  contractu." 
Thus  the  fact  that  the  plaintiff  has  sued  and  recovered  a  judgment 
in  trespass  de  bonis  for  the  wrongful  taking  of  his  chattels,  though 
the  value  of  the  chattels  was  included  in  the  judgment,  does  not 
preclude  him  from  suing  another  person  ex  contractu  for  the 
proceeds  of  the  goods  sold  by  the  latter,  if  no  part  of  the  judgment 
in  the  former  action  has  been  satisfied.^" 

§  1045.  Nature  of  Action  as  in  Contract  or  Tort. —  "Where  the 
facts  are  set  out  in  the  complaint  the  question  sometimes  arises 
whether  the  action  is  on  the  tort  or  whether  the  tort  has  been 
waived  and  the  action  is  on  the  contract  implied  by  law.^^  In  such 
eases,  even  if,  on  the  facts  alleged,  a  cause  of  action  in  tort  may  be 
spelled  out  from  the  language  of  the  complaint,  it  is  established 


18.  Wile  V.  Brownstein,  (Sup.  G.  T. 
1885)  35  Hun  68.  See  also  Sturte- 
vant  V.  Waterbury,  (Super.  Ct.  1829) 
2  iSuper.  Ct.  449,  4)54. 

19.  Sturtevant  V. Waterbury ,  (Super. 
Ct.  1839 )  2  Super.  Ct.  449.  See  also 
Hersey  v.  Benedict,  (Sup.  Gr.  T. 
1878)    15  Hun  282. 

20.  Sturtevant  v.  Waterbury,  ( Super. 
Ct.  18e9)  2  Super.  Ct.  449. 

21.  Byxibie  v.  Wood,  (1862)  24  N. 
Y.  607,  affirming  15  Super.  Ct.  267; 
Goodwin  v.  Griffis,  (1882)  88  N.  Y. 
629;     Kaminski     v.     Schefer,     (Sup. 

1899)  46  Aipp.  Div.  170,  61  N.  Y.  S. 
771;  Stamn  v.  Fonda,  (Sup.  1905) 
107  App.  Div.  539,  95  N.  Y.  S.  379; 
Roth  V.  Palmer,  (Sup.  G.  T.  1858)  27 
Barb.  65B;  Prout  v.  Chisolm,  (Sup. 
G.  T.  1896)  89  Hun  108,  68  State 
Rep.  280,  34  N.  Y.  S.  1066 ;  Carter  v. 
Eighth    Ward    Bank,     (Sup.    Sp.    T. 

1900)  3a  Misc.  128,  67  N.  Y.  S.  300; 
Chambers  v.  Lewis,  (Com.  PI.  G.  I. 
1860)  11  Abb.  Pr.  210,  affirming  10 
Abb.  Pr.  206,  2  Hilt.  591,  and  affirm- 
ing on  other  grounds  16  Abb.  Pr.  433, 
28  N.  Y.  464;  Barker  v.  Clark,  (City 
Ct.  G.  T.  1872)  12  Abb.  Pr.  N.  S. 
106. 


In  Starin  v.  Fonda,  (Sup.  1905) 
107  App.  Div.  539,  95  N.  Y.  S.  379, 
the  complaint  in  an  action  alleged 
that  the  defendant  received  of  the 
plaintiff  "  as  his  agent  "  divers  sums 
of  money  amounting  to  the  sum  of 
$9,232.96  for  the  "use  of  the  plain- 
tifi';  "  that  the  plaintiff  demanded 
payment  thereof  from  the  defendant 
and  that  the  latter  had  not  paid  any 
part  thereof  and  "  that  there  is  now 
due,  owing  and  unpaid  "  from  the  de- 
fendant to  the  plaintiff,  by  reason 
thereof,  said  sum  of  $9,232.96,  for 
which  amount  the  plaintiff  demanded 
judgment.  The  comiplaint  contained 
no  allegation  that  the  plaintiff  had 
been  damaged  by  reason  of  the  facts 
stated,  or  that  the  moneys  had  been 
converted  by  the  defendant  to  his 
own  use  or  misappilied,  or  that  they 
were  wrongfully  or  unlawfully  with- 
held from  the  plaintiff.  It  was  held 
that  the  complaint  was  clearly  one 
for  money  had  and  received,  and  that 
it  operated  as  a,  waiver  by  the  plain- 
tiff of  his  right  to  sue  the  defendant 
for  any  tort  that  might  have  been 
incident  to  the  latter's  receipt  of  the 
moneys  in  his  capacity  as  a{;ent. 
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by  ample  authority  that  it  is  still  optional  with  the  plaintiff  to 
waive  the  tort  and  rely  on  assumpsit,  if  he  chooses  to  do  so,  where 
the  facts  alleged  authorize  such  an  action.^^  And  if  the  complaint 
is  doubtful  as  to  the  nature  of  the  cause  of  action,  and  states  a 
cause  maintainable  on  either  the  theory  of  a  tort  or  a  contract 
implied  by  law,  the  only  consequence  of  this  would  be  to  authorize 
the  court  to  require  the  plaintiff  to  elect  between  such  theories 
and  to  declare  that  on  which  he  chooses  to  rely.^^  The  courts  do 
not  permit  an  allegation  as  to  fraud  on  the  part  of  the  defendant 
in  procuring  the  plaintiff's  money,  or  conversion  of  the  money 
received  by  the  defendant,  to  disable  the  complaint  as  one  for 
money  had  and  reeeived.^^  So  where  a  complaint  alleges  the 
collection  of  fines  by  a  magistrate  or  justice  of  the  peace  and  his 
wrongful  refusal  to  pay  over  the  same  to  the  proper  officer,  an 
unnecessary  allegation  as  to  the  conversion  of  the  money  to  his  own 
use  does  not  make  it  an  action  ex  delicto  instead  of  ex  contractu 
for  money  had  and  received.^ 

Goods  Sold  and  Delivered 

§  1046.  In  General. —  No  promise  to  pay  can  be  implied  in  case 
of  a  gift  or  donation,  as  this  is  contrary  to  the  intention  of  the 
parties,^  and  a  person  cannot  thrust  his  goods  on  another  against 
his  wUl,  and  thereby  impose  a  liability  on  the  latter  to  pay  there- 
for ;  ^^  but  where  goods  or  chattels  are  delivered  to  one  person  at 
his  request,  without  any  express  promise  to  pay  therefor  or  with- 
out any  agreement  as  to  the  price,  it  is  the  well  settled  general 
rule  that  a  promise  to  pay  their  reasonable  value  will  be  implied 
as  a  matter  of  fact.^'    Where  the  original  agreement  under  which 

22.  People  v.  Wood,   (1890)   121  N.  (Sup.    1903)'  »2    Atpp.    Div.    416,   81 

Y.  522,  91  State  Rep.  860,  24  N.  E.  N.  Y.  S.  608 ;  Prout  v.  Chisalm,  ( Sup. 

952,  reversing  54  Hun  438,  28  State  g.   T.    1895)    89   Hun    108,   68    State 

Rep.   289,   7   N.   Y.   S.   712.   See  also  jjep.  289,  34  N.  Y.  S.  1066. 

Starr    Cash    Car    Co.    v.    Reinhart,  gS.  Green  Island  v.  WiUiamg,  ( Sup. 

(Com.  PI.  G.   T.  1892)    2  Mis<:.   116,  jg^g,   79  ^       j^j^  26O,  262,  79  N.  Y. 

4«  State  Rep.  228,  20  N.  Y.  S.  872.  ^  ^^^ 

't  F::^t  .1:.!^°!^'  J^'IVJ'^  ^e.  Syron  v.  Blaken^n,  (Sup.  G.  T. 


1856)   22  Barb.  336. 


N.  Y.  522,  31  State  Rep.  860,  24  N.  E. 

952,  28  State  Rep.  280,  reversing  54  „„,,,.     t,        j     n           t.- 

Hun  438    7  N   Y   S   712  ^^-  ^^^^^  Records  Co.  v.  Pierson, 

24.    B^xbie'  V.'   Wood;     (1862)     24  (S«P-  App.  T.  1909)  116  N.  Y.  8.  547. 

N.    Y.     607;     Kaminski    v.    Schefer,  28.  Booth  v.  Bierce,    (1868)   98  N. 

(Sup.    1899)    46    App.    Div.    170,    61  Y-   463;    Konitzky  v.  Meyer,    (1872) 

N.    Y.    S.    771;    Reed    v.    Hayward,  49  N.  Y.  571;   United  Press  v.  New 
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goods  were  delivered  was  unenforceable  as  a  contract  on  account 
of  a  mutual  mistake  of  the  parties  as  to  its  terms,  the  party  receiv- 
ing the  goods  becomes  liable  for  their  reasonable  value,  if  he  fails 
to  return  them  after  knowledge  of  such  mistake ;  ^'  and  wher6  an 
executory  contract  of  sale  calls  for  the  deliveiy  of  a  certain  quan- 
,tity  of  a  commodity,  and  an  excess  is  delivered  to  and  knowingly 
received  by  the  buyer,  the.  law  will  imply  a  promise  by  him  to  pay 
for  such  excess,  and,  it  has  been  held,  to  pay  at  the  agreed  price 
in  the  absence  of  any  agreement  to  the  contrary.^"  Every  one 
has  the  right  to  select  and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust  on  him  without  his  consent, 
and  if  a  person  gives  an  order  for  the  purchase  of  goods  to  one 
person,  another  person  has  no  right  officiously  to  fill  such  order, 
and  if  he  does  so  the  law  will  not  imply  any  contract  by  the  person 
receiving  the  goods  to  pay  thereifpr,  if  he  has  no  knowledge  that 
they  were  not  being  supplied  by  or  on  behalf  of  the  person  to 
whom  he  gave  the  order.^^  While  a  wife  may  expressly  bind  her- 
self to  pay  for  necessaries  furnished  the  family  at  her  request, 
the  statutes  conferring  on  her  fi^U  contractual  power  do  not  remove 
the  presumption  that  when  a  married  woman  living  with  her 
husband  orders  family  supplies  she  does  so  on  her  husband's  credit 
and  not  her  own,  and  the  law  will  not  imply  in  such  a  case  a 
promise  by  her  to  pay  therefor. ^^ 

York    Pres€   Co.,    (1900)    164   N.   Y.  30.    Randall    v.    National    Ice   Co.. 

406,  412,  58  N.     E.  527.  (Sup.  G.  T.  1892)  46  State  Rep.  787, 

In     Noble     v.     Haff,     (Sup.     App.  19  N.  Y.  S.  633,  affirmed  138  N.  Y. 

T.    1918)     172   N.   Y.   S.    139,   where  644  mem.,  53  State  Rep.  930. 

it    appeared    that    stock    waa    trans-  31.  Barcus  v.  Dorries,   (Sup.  1901) 

ferred    by    one    person    to.   another,  64  Aipp.   Div.   109,   114,   71  N.  Y.  S. 

it     was     held     that    there     was     no  695. 

inference    or    implication    that    this  32.  Bradt  v.  Shull,   (Sup.  1899)  46 

was   in   pursuance   of  a   contract   of  App.    Div.    347,    61    N.    Y.    S.    484; 

Sale,  so  as  to  render  the  transferee  Grandy  v.  Hadcock,    ( Sup.  1903 )    85 

liable  for  its  reasonable  value;   that  A(pp.  Div.  173,  83  N.  Y.  S.  90;  Ruhl 

in  such  case,  though  it  would  not  be  v.  Heintze,   (Sup.  1904)  97  App.  Div. 

presumed  that  the   transfer  was   by  442,  89  N.  Y.  S.  1031;  Valois  v.  Gard- 

way  of  a.  gift,  still  to  support  an  in-  ner,   (Sup.  1907)    122  App.  Div.  245, 

ference  of  a  sale  there  must  be  fur-  106  N.  Y.  S.  808 ;  In  re  Totten,  (Sup. 

ther     evidence     to     show     that     the  1910)  137  Ap,p.  Div.  273,  121  N.  Y.  S. 

transfer  was  not  in   payment  of  an  942;  Thrall  Hospital  v.  Caren,   (Sup. 

indebtedness    or    in    pursuance    of   a  1910)  140  App.  Div.  171,  124  N.  Y.  S. 

contract    of    some    other     dharacter  1038;    Smith  v.   Allen,    (Sup.   G.   T. 

than  a  sale.  1869)     1     Lans.    101;     Lindholm    v. 

29.  Baldwin  v.  Mildeberger,  (Super.  Kane,  (Sup.  G.  T.  1895)  92  Hun  369, 

Ct;  1829)   2  Super.  Ct.  176.  71  State  Rep.  579,  38  JS^.  Y.  S.  665; 
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Where  a  buyer  sent  by  his  teamster  a  written  order  for  a  load 
of  rye,  stating  in  the  order  that  he  would  pay  for  it  on  request, 
the  only  obligation  assumed  by  him  is  to  pay  the  reasonable  or 
market  value  therefor,  and  this,  it  has  been  held,  is  not  affected 
by  the  fact  that  the  seller  states  to  the  servant  that  he  will  charge 
a  certain  price,  if  such  information  is  not  conveyed  by  the  servant 
to  the  buyer,  or  even  though  the  servant  on  returning  for  a  second 
load  informed  the  seller  that  he  had  informed  the  buyer  as  to  the 
price  fixed  by  the  seller,  as  the  agency  of  the  servant  was  manual 
only  and  he  was  without  actual  or  ostensible  authority  to  bind  his 
master  in  any  way  as  to  the  terms  of  the  contract.'^  If,  however, 
A  puts  on  the  market  a  commodity  at  a  fixed  price,  and  B,  knowing 
the  price,  requests  the  commodity  for  his  use,  or  takes  it  without 
a  request,  he  fairly  becomes  obligated  to  pay  the  fixed  price.  A 
request  for  such  an  article,  or  the  taking  without  request,  carries 
with  it  an  implied  promise  to  pay  the  fixed  price. ^*  Uniform 
charges  fixed  by  a  municipality  furnishing  water  to  its  inhabitants, 
for  water  actually  used,  are  not  in  the  nature  of  taxes,  and  may 
be  established  without  any  necessity  for  notice  or  opportunity  to 
be  heard  by  the  person  applying  for  a  water  supply ;  this  is  on  the 
ground  of  an  implied  contract  between  the  parties,  it  being  said 

Lugar   V.    Swayze,    (Com.    PI.    G.   T.  319,    50   Hun    600   mem..    Strong   v. 

I'gfliS)  2  Misc.  40e,  51  State  Rep.  584,  Moul,    (Sup.    G.    T.    1889)    22    State 

21  N.  Y.  S.  1101;  In  re  Smith,  (Surr.  Rep.  762,  4  N.  Y.   S.  299;   Travis  v. 

Ct.  1896)   18  Misc.  1S9,  75  State  Rep.  Lee,   (Sup.  G.  T.  1890)   34  State  Rep. 

1410,  41  N.  Y.  S.  1093,  2  Gibb.  149;  233,    11    N.   Y.    S.   841,   58   Hun   605 

Negley  v.  Stone,    (N.   Y.  Munic.  Ct.  mem.;  Halloek  v.  Bacon,   (Sup.  G.  T. 

19C0)   3i2  Misc.  73i3,  66  N.  Y.  S.  449;  1892)   4S  State  Rep.  484,  19  N.  Y.  S. 

Hazard  v.  Potts,  ('Sup.  App.  T.  1903)  101;  Robertson  v.  Caskey,  (Sup.  G.  T. 

40  Misc.  365,  82  N.  Y.  S.  246;  Blen-  1892)   45  State  Rep.  623,  19  N.  Y.  S. 

dermann    v.    Wray,     (Sup.    App.    T.  138,  64  Hun  634  mem.;   In  re  Ship- 

1908)  60  Misc.  117,  111  N.  Y.  S.  827,  man,   (Surr.  Ct.  1889)  1  Connoly  256, 

on   prior   appeal    108   N.   Y.   S.   700;  22   Abb.  N.   Gas.  289,  22  State  Rep. 

Weiner  v.  Soberer,   (Sup.  G.  T.  109)  362,  5  N.  Y.  S.  559,  reversed  on  othei 

64  Misc.  82,  83,   117  N.  Y.  S.  1008;  grounds  53  Hun  511,  25  State  Rep.  5, 

Mandel     v.     Simpson,     (County     Ct.  6  N.  Y.  S.  276,  28  Abb.  N.  Cas.  101. 

1910)  67  Misc.  386,  122  N.Y.  S.  397;  But    see    Mayer    v.    Lithauer,     (Sup. 

Richards   v.    Young,    ('Sup.    App.    T.  App.  T.  1899)   28  Misc.  171,  58  N.  Y. 

1903')    84  N.  Y.   S.   265;    Flurscheim  S.  1064. 

V.   Rosenthal,    (Sup.   App.   T.    1908)  33.  Booth  v.  Bierce,   (1868)   38  N. 

112  N.  Y.  S.   111'8;   Nathan  v.  Mor-  Y.  463,  reversing  40  Barb.  114. 

genthau,    (Sup.    App.    T.    1909)     IH  34.    Gardner    v.    The    Roycrofters, 

N    Y    S    796;    Speckman  v.    Foote,  (Sup.   1909)    134  App.  Div.  45,   118 

(Suip.   App.   T.    1912)    138   N.   Y.   S.  N.  Y.  S.  703,  affirmed  197  N.  Y.  511 

380;   Kegney  v.   Ovens,    (Sup.  G.  T.  mem.,  90  N.  B.  1158. 
I8818)    18  State  Rep.  482,  2  N.  Y.  S. 
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that  as  the  rates  or  charges  are  known  to  the  person  applying  for 
a  supply  of  water,  when  the  application  is  made,  it  is  in  effect 
an  assent  by  the  applicant  to  the  terms  fixed  by  the  municipality.'^ 

If  goods  or  chattels  are  furnished  under  a  contract  with  one 
person  to  pay  .therefor,  the  fact  that  another  person  thereafter 
appropriates  or  uses  them  does  not  impose  on  the  latter  any  implied 
obligation  to  pay  for  them,  and  where  it  appeared  that  the  plaintiff 
furnished  cut  stone  to  a  contractor  for  public  work  on  his  credit 
and  promise  to  pay  therefor  when  the  stone  work  was  accepted 
by  the  municipality,  and  the  contract  between  the  contractor  and 
the  municipality  provided  that  if  the  contractor  abandoned  the 
work  the  municipality  had  the  right  to  finish  it  on  the  contractor's 
account,  using  such  material  as  should  be  in  the  line  of  the  work, 
and  the  plaintiff  had  knowledge  of  such  provision,  it  was  held  that 
the  fact  that  the  municipality  in  finishing  the  work  used  the  stone 
furnished  by  the  plaintiff,  without  the  latter 's  objection,  did  not 
raise  any  implied  promise  by  it  to  pay  the  plaintiff  therefor.^' 
So,  where  buildings  are  erected  under  contract  with  a  builder, 
though  materialmen  may  be  entitled  under  the  statutes  to  a 
mechanic's  lien  for  materials  furnished  the  builder  to  the  extent 
of  the  amount  owing  by  the  owner  to  the  builder,  they  have  no 
personal  claim  against  the  owner  on  an  implied  contract  for 
materials  incorporated  in  the  building,  and  this  is  true  as  to 
materials  the  title  to  which  has  passed  to  the  builder,  though  the 
owner  uses  them  in  completing  the  work  as  authorized  by  his  con- 
tract with  the  builder  who  abandoned  the  work."''^' 

§  1047.  Waiver  of  Tort. —  If  chattels  are  wrongfully  taken  by  a 
tortfeasor  and  sold,  the  owner  may  waive  the  tort  and  recover  the 
proceeds  received  by  him  in  an  action  for  money  had  and  received.^" 
He  may  also  maintain,  in  case  of  a  wrongful  conversion,  an  action 
as  for  goods  sold  and  delivered  and  recover  their  value,  even 
though  the  property  has  not  been  sold  by  the  wrongdoer.  The 
contract  implied  in  such  a  case  is  one  to  pay  the  value  of  the 
property,  as  if  it  had  been  sold  to  the  wrongdoer  by  the  owner,*' 

35.  Brass  v.  Rathbone,  (1S97)  153  37-39.  Hutton  v.  Gordon,  (County 
N.  Y.  4)35,  47  N.  E.  905,  8  App.  Div.  Ct.  1893)  2  Misc.  267,  23  N.  Y.  S. 
78,   74   State  Rep.   902,   affirming  40       770. 

N.    Y.    S.    466;    Silkman    v.    Water  40.  See  infra,  section  1069. 

Com'rs,    (1897)    152    N.    Y.    327,   46  41.  McGoldrick  v.  Willits,    (1873', 

N.  E.  612.  52    N.    Y.    612;     Terry    v.    Hunger, 

36.  Hogan  v.  Brooklyn,  (1873)  52  (1890)  121  N.  Y,  161,  166,  30  State 
N.  Y.  282.  Rep.  746,  24  N.  E.  272'  Sage  v.  Shep- 
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and  if  the  property  has  been  sold,  the  owner  may  in  such  an  action 
recover  its  full  value,  though  it  was  sold  by  the  wrongdoer 
for  less.*2  As  said  by  Talcott,  J.:  "  The  principle  upon  which 
this  right  to  waive  the  tort  and  sue  in  assumpsit  rests,  as  we 
understand  it,  is,  that  as  a  party  cannot  set  up  or  take  advantage 
of  his  own  wrong,  he  cannot  be  permitted  to  say  he  is  not  liable 
for  the  value  of  the  goods,  or  for  the  money  received  on  the  sale 
of  them,  for  the  reason  that  his  act  of  appropriation  was  a  tort. 
Of  course  an  action  for  money  had  and  received  will  not  lie  where 
neither  money  nor  its  equivalent  has  been  received.  But  we  see 
no  reason  why  the  right  to  waive  the  tort  and  maintain  assumpsit 
should  not  be  applicable  to  the  case  where  the  defendant  has  actu- 
ally appropriated  to  his  own  benefit  and  used  up  the  plaintiff's 
goods  himself,  as  where  he  has  sold  them  to  another  and  received 
the  money,  though  in  the  former  case  the  action  must  be  for  the 
goods  as  sold  and  delivered  and  not  for  money  had  and  received. ' '  ^' 
While  this  statement  may  contain  an  implication  that  it  is  neces- 
sary that  the  goods  be  consumed  by  the  wrongdoer,  to  render  him 
liable  in  such  an  action,  it  is  now  settled  that  a  wrongful  retention 
is  sufficient.*^  Where  a  seller,  through  the  fraudulent  representa- 
tion of  the  buyer  as  to  his  financial  condition,  is  induced  to  extend 
credit,  he  may  rescind'  the  sale  and  recover,  on  a  general  count  for 

ard,  etc.,  Lumiber  Co.,   (Sup.  1896)   4  lli22;     Harman    v.    Loscalzo,     ('Sup. 

App.  Div.  290,  39  N.  Y.   S.  449,  af-  App.    T.    1910)     125   N.    Y.    S.    517; 

firmed  158  N.  Y.  672,  6i2  N.  E.  1126;  Hinds  v.  Tweddle,  (Sup.  Sp.  T.  1852) 

New   York  Market   Gardeners'  Ass'n  7   How.  Pr.   278.      See  also  Berly  v. 

V.    Adams    Dry    Goods    Co.,     (Sup.  Taylor,   (Sup.  1843)  5  Hill  577,  583; 

1906)   115  App.  Div.  42,  100  N.  Y.  S.  Osborn  v.  Bell,   (Sup.  1848)   5  Denio 

596,  affirmed  190  N.  Y.  514  mem.,  83  370;  Harpending  v.  Shoemaker,  (Sup. 

N.  E.  1128;  Young  v.  Ingalsbe,  (Sup.  G.  T.  1862)   37  Barb.  270,  291. 

1912)    151  App.  Div.  375,  135  N.  Y.  42.   Allen   v.   Brown,    (Sup.   G.   T. 

S.   939;    Butts   v.   Collins,    (Ct.  Err.  1865)   51  Barb.  86,  affirmed  44  N.  Y. 

1834)   13  Wend.  139,  164;  Putnam  v.  228. 

Wise,   (Sup.  1841 )   1  Hill  234 ;  Hawk  43.  Abbott  v.  Blossom,   (Sup.  G.  T. 

V.  Thorn,  (Sup.  G.  T.  1869)   54  Barb.  1873)   66  Barb.  353,  396. 

164;  Abbott  V.  Blossom,   (Sup.  G.  T.  44.   Terry  v.  Munger,    (1890)    121 

1873)     66    Barb.     353;     Doherty    v.  N.  Y.  161,  30  State  Rep.  746,  24  N.  E. 

Shields,    (Su,p.   G.  T.    1895)    86  Hun  272;  Doherty  v.  Shields,   (Sup.  G.  T. 

303,  67  State  Rep.  211,  33  N.  Y.  S.  1895)  86  Hun  303,  67  State  Rep.  211, 

497 ;  iStarr  Cash  Car  Co.  v.  Reinhart,  33  N.  Y.  S.  497 ;  Starr  Cash  Car  Co. 

(Com.  PI.  G.   T.   1892)    2  Misc.  116,  v.  Reinhart,   (Com.  PI.  G.  T.  1892)   2 

49  State  Rep.  228,  20  N.  Y.  S.  872;  Mise.  116,  49  State  Rep.  228,  20  N.  Y. 

Carey  v.  Flack,   (Sup.  App.  T.  1897)  S.  872;  Kleinbohe  v.  Hoffman  House, 

20  Misc.  295,  45  N.  Y.  S.  759;  Klein-  (Sup.  Tr.  T.  1906)   50  Misc.  127,  97 

bohe  V.   Hoffman   House,    (Sup.   Tr.  N.  Y.  S.  1122. 
T.  1906)    50  Misc.   127,  97  N.  Y.  S. 
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goods  sold  and  delivered,  their  reasonable  value,*^  and  may  also, 
as  held  in  some  eases,  rescind  the  contract  as  regards  the  terms  of 
credit  and  recover  on  the  contract  the  agreed  price/'  Where  the 
action  is  in  fact  founded  on  a  wrongful  taking  or  detention  and 
the  waiver  of  the  tort,  the  complaint  need  not  set  out  the  tortious' 
acts  but  may  proceed  in  the  ordinary  form  of  a  common  count  for 
goods  sold  and  delivered.  While  it  has  been  recognized  that  this 
practice  deprives  pleadings  of  one  of  their  most  important  func- 
tions, which  is  to  advise  litigants  as  well  as  the  court  of  the  facts 
in  controversy,^'  it  is  nevertheless  upheld.'" 

Money  Lent 

§  1048.  In  General. —  In  case  of  a  loan,  the  law  will  imply,  in 
the  absence  of  an  express  agreement  as  to  the  rights  and  liabilities 
of  the  parties,  a  promise  by  the  borrower  to  repay.^'  Where  per- 
sons exchange  their  checks  and  thereafter  the  check  received  by 
one  is  cashed  and  that  received  by  the  other  dishonored,  the  law 
imports  a  loan  to  the  party  receiving  the  money,  and  a  recovery 
may  be  had  in  an  action  for  money  lent,  though  the  dishonored 
check  has  been  surrendered.^"  The  promise  implied  is  one  to  pay 
immediately,^^  and  no  demand  for  repayment  is  required  to  be 
alleged  or  proved."^    If  there  is  an  express  agreement  between  the 

45.  Vellerman  v.  King,  (Cir.  1853)  MoCrea,  (Sup.  G.  T.  1887)  12  State 
2  Edm.  Sel.  Cas.  371 ;  Roth  v.  Palmer,  Rap.  647,  15  State  Rep.  857,  1  N.  Y. 
(Sup.  G.  T.  1:858)  27  Barb.  662.  S.   96.      See    also   Kapiloif  v.    Feist, 

46.  See  supra,  section  146.  (Sup.  App.  T.  1904)   91  N.  Y.  S.  27; 

47.  Kleinbohe  v.  Hoflfman  House,  Wdiite  v.  Bligh,  (Sup.  App.  T.  1911) 
(Sup.  Tr.  T.  1906)   50  Misc.  127,  97  129  N.  Y  S.  405. 

N.  Y.  S.  1122.  50.    Beal    v.    American    Diamond 

48.  Roth  V.  Palmer,    (Sup.   G.   T.  Rock  Boring  Co.,  (Sup.  App.  T.  1896) 
1858)     27     Barb.     662;     Dohferty    v.  16  Misc.  540,  74  State  Rep.  261,  38 
Shields,    (Sup.  G.   T.   1895)    86  Hun  N.  Y.  S.  743,  affirming  15  Misc.  493, 
303,  67  State  Rep.  211,  33  N.  Y.  S.  72  State  Rep.  778,  37  N.  Y.  S.  25. 
497;    Kleinbohe   v.    Hoffman    House,  51.    Wallach     v.     Dryfoos,      (Sup. 

(Sup.  Tr.  T.  1906)   50  Misc.  127,  97  1910)    140  App.  Biv.  438,  125  N.  Y. 

N.  Y.  S.  1122.  S.  305;  Tompkins  v.  Tysen,  (Sup.  G. 

49.  Lord  v.  Cronin,  (1897)  154  T.  18i53)  16  Barb.  45«;  Clute  v. 
N.  Y.  172,  47  N.  E.  1088;  St.  James  MeCrea,  (Sup.  G.  T.  1887)  12  State 
Co.  V.  Security  Trust,  etc.,  Ins.  Co.,  Rep.  64'7,  15  State  Rep.  857,  1  N.  Y. 
(Sup.  1903)  82  App.  Div.  242,  81  S.  96;  Petrakion  v.  ArbfeUy,  (Com: 
N.  Y.  S.  739,  affirmed  178  N.  Y.  660  PI.  Sp.  T.  Ii893)  23  Civ.  Pro.  183,  26 
mem.,  70  N.  E.  1108;  Parker  v.  New-  N.  Y.  S.  731. 

land,   (Sup.  1641)   1  Hill  87;  Joseph  52.    Wallach     v.     Dryfoos,      (Sup. 

BUner  Co.  v.  Isaacson,  (Sup.  App.  T.       1910)  140  App.  Div.  438,  126'N.  Y.  S. 
1917)    166   N.   Y.   S.    942;    Clute   v.       305;    Clute  v.   MoCrea,    (Sup.   G.  T. 
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parties  with  respect  to  the  duty  of  the  bori-ower  to  repay,  this  will 
control  and  no  other  can  he  implied,  as  a  contract  will  not  be 
implied  where  an  express  contract  exists.^^  Where,  however,  a  loan 
was  made  by  a  wife  to  her  husband  under  an  express  agreement 
.  on  his  part  that  in  case  he  died  first  the  amount  of  the  loan  should 
•be  repaid  from  his-  estate  and  that  she  should  also  be  entitled  to 
receive  a  reconveyance  of  certain  land  theretofore  conveyed  by  her 
to  him,  and  this  agreement  expressly  provided  that  in  case  she  died 
first  it  should  be  "  of  no  effect,"  it  was  held,  where  she  died  first, 
that  the  agreement  was  of  no  more  effect  than  if  it  never  existed, 
and  therefore  the  law  would  imply  a  promise  by  him  to  repay  the 
amount  of  the  loan."  To  sustain  a  count  for  money  lent,  the 
transaction  out  of  which  the  liability  arose  must  have  been,  as  a 
general  rule,  in  fact  a  loan,  and  it  cannot  be  used  as  a  substitute 
for  an  action  for  money  had  and  received.  Thus  where  the  con- 
sideration for  which  money  is  paid  fails  the  law  will  imply  a 
promise  to  refund,  which  is  enforceable  by  an  action  for  money 
had  and  received,^'  and  the  party  making  the  payment  cannot 
treat  it  as  a  loan  and  recover  on  a  common  count  for  money  lent.°^ 
On  a  joint  loan  to  two  or  more  persons,  the  law,  in  the  absence  of 
any  fact  or  circumstance,  except  the  mere  loan,  will  imply  a  joint 
promise  to  repay;  but  if  the  lender  agrees  to  take,  and  does  take, 
the  express  promise  of  one  for  the  repayment,  there  is  no  room  or 
occasion  for  the  implication  of  a  joint  promise  for  the  repayment, 
and  the  lender  must  look  alone  to  the  person  whose  express  promise 
is  so  taken." 

§  1049.  Proof  of  Loan;  Presumptions. —  The  burden  is  on  the 
plaintiff  to  establish  the  fact  of  the  loan,^'  and  the  mere  circum- 
stance that  money  is  paid  or  a  check  given  by  one  party  to  another 
does  not  prove  a  loan  of  the  amount.  The  presumption  in  such 
a  case  is  that  it  was  paid  on  some  debt  or  other  obligation  owing 

1887)    12   State   Rep.    647,    15   State       66  N.  Y.   S.  817,   affirming  31   Misc. 
,  Rep.  867,  1  N.  Y.  S.  96.  231,  64  N.  Y.  S.  1091. 

53.  Koster  v.  Lafayette  Trust  Co.,  55.  See  infra,  section  1073. 

(Sup.    1911)    147  App.   Div.   63,   131  56.  Briggs  v.  Vanderbilt,   (Sup.  G. 

N.    Y.    «.    799.      See^upra,    section       ^^   ^f '  ^^^^r''  T^     .      ,. 
,  57.   Underhill   v.    Crawford,    (Sup. 

t.'    X      J  ^       .        ,.ar.n.     ■,..       ^^P-  T.  1859)    29  Barb.  664,  18  How. 

54.  Lord    v.    Cromin,    (1897)     154       p^   ^jg 

,N.  Y.  172,  47  N.  E.  1088,  affirming  9  gg,    giebrecht   v.    Siebreclit,    (Sup. 

App.  Div.  9,   75  State  Rep.  415,  40  1912)    153  App.  Div.  227,  137  N.  Y. 

N.   Y.   S.    1097.     See   also   Dimon   v.  s.   1073;    Dormos  v.  Vassilas,    (Sup. 

Keery,  (Sup.  1900)  54  App.  Div.  318,  App.  T.  1907)   103  N.  Y.  S.  813. 
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by  the  party  making-  the  payment.^'  The  same  is  true  where  one 
pays  a  draft  drawn  on  him  by  another.*"  As  said  by  Bronson, 
Ch.  J.:  "  When  one  man  delivers  a  sum  of  money  to  another,  if 
there  be  nothing  else  to  explain  the  transaction,  the  legal  pre- 
sumption always  is  that  the  money  belonged  to  the  one  who 
received  it,  and  not  that  he  thereby  became  a  debtor  to  the  other. ' ' " 
And  as  stated  by  Andrews,  J. :  "  It  is  undoubtedly  the  general 
rule  that  in  the  absence  of  explanation  the  presumption  arising 
from  the  delivery  of  a  check  is  that  it  was  delivered  in  payment 
of  a  debt,  and  not  as  a  loan. "  '^  In  a  case  where  the  plaintiff 
testified :  ' '  The  defendant  requested  me  to  send  him  $18 ;  I  sent 
it  to  him  and  he  has  not  paid  me  the  same  or  any  part  of  it,"  it 
was  held  that  this  was  insufficient  to  show  a  loan  of  the  money." 
The  presumption  that  the  transaction  is  a  payment  of  a  debt  rather 
than  a  loan  is  merely  one  of  fact  which  may  be  rebutted,**  and 


59.  Koehler  v.  Adler,  (1879)  78 
N.  Y.  2i87,  on  second  appeal  91  N.  Y. 
657,  affirming  47  Super.  Ct.  518; 
Poucher  v.  Scott,  (18«6)  98  N".  Y. 
422,  affirming  33  Hun  22.3;  Nay  v. 
Curley,  (1889)  113  N.  Y.  57'5,  23 
State  Rep.  496,  21  N.  E.  69«;  Leask 
V.  Hoagland,  (1912)  206  N.  Y.  171, 
98  N.  B.  395,  affirming  as  to  this  and 
reversing  on  other  grounds  144  App. 
Div.  138,  128  N.  Y.  S.  1017;  Graiing 
V.  Heilmann,  (Sup.  1896)  1  App.  Div. 
260,  72  State  Rep.  775,  37  N.  Y.  S. 
263;  Mills  v.  McMulIen,  (Sup.  1896) 
4  App.  Div.  27,  74  State  Rep.  166,  38 
N.  Y.  K.  706;  In  re  Baldwin,  (Sup. 
1896)  11  App.  Div.  551,  42  N.  Y.  S. 
642;  Griffin  v.  Train,  (Sup.  1904) 
90  App.  Div.  16,  85  N.  Y.  S.  686, 
affirming  40  Misc.  290,  81  N.  Y.  S. 
977;  Kilmer  v.  Quackenbush,  (Sup. 
1908)  125  App.  Div.  352,  109  N.  Y.  S. 
444;  Russell  v.  Amlot,  (Sup.  1909)  132 
App.  Div.  584,  116  N.  Y.  S.  1080; 
In  re  Carrington,  ('Sup.  1914)  163 
App.  Div.  544,  148  N.  Y.  S.  952,  13 
Mills  254;  Marks  v.  Kellogg,  (Sup. 
1915)  170  App.  Div.  464,  156  N.  Y. 
S.  120,  affirmed  220  N.  Y.  615  mem., 
115  N.  E.  1044;  Morse  v.  Bogert, 
(.Sup.  1847)  4  Denio  108;  iSweet  v. 
Barney,  (Sup.  G.  T.  1857)  24  Barb. 
53'3,  538;   Sayles  v.  Olmstead,    (Sup. 


G.  T.  1873)  66  Barb.  590;  In  re 
Brown,  (Surr.  Ct.  1912)  77  Misc. 
507,  137  N.  Y.  S.  978,  9  Mills 
434;  Levy  v.  Friedman,  (Sup.  App. 
T.  1913)  83  Misc.  445,  145  N.  Y. 
S.  89;  Gutman  v.  Wolfsohn,  (Sup. 
App.  T.  1907 )  107  N.  Y.  S.  546.  See 
also   Mills   V.    Gold,     (Sup.   App.    T. 

1913)  79  Misc.  209,  139  N.  Y.  S.  846; 
Friedland  v.  Goodman,  (Sup.  App.  T. 
1908)   110  N.  Y.  S.  374. 

60.  Marks  v.  Kellogg,  (Sup.  1915) 
170  App.  Div.  464,  156  N.  Y.  S.  120, 
affirmed  220  N.  Y.  616  mem.,  115 
N.  E.  1044. 

61.  Morse  v.  Bogert,  (Sup.  1847)  4 
Denio  108,  109. 

62.  Nay  v.  Curley,  (1889)  113  N. 
Y.  575,  577,  23  State  Rep.  496,  21 
N.  E.  698. 

63.  Sayles  v.  Olmstead,  ( Sup.  G.  T. 
1873)   66  Barb.  590. 

64.  DeCordova   v.   Sanville,    (Sup. 

1914)  165  App.  Div.  128,  131,  loO 
N.  Y.  S.  709,  per  Ingraham,  J.,  dis- 
senting, whose  opinion  is  adopted  by 
the  Court  of  Appeal  214  N.  Y.  662, 
108  N.  E.  1092;  Leask  v.  Hoagland, 
(Sup.  Sp.  T.  1909)  64  Misc.  156,  159, 
118  N.  Y.  S.  1036,  affirmed  as  to  this 
but  reversed  on  other  grounds  136 
App.  Div.  658,  121  N.  Y.  S.  197,  2 
Civ.  Pro.  N.  S.  50. 
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to  rebut  the  presumption  the  party  paying  the  money  may  show 
that  he  was  not  indebted  to  the  other  party,  and  this,  as  a  general 
rule,  makes  out  a  prima  facie  case  of  a  loan.^=  Admissions  by  the 
party  receiving  the  money  may  be  sufficient  to  characterize  the 
transaction  as  a  loan  rather  than  a  payment  of  an  indebtednesSj^' 
such  as  a  part  payment  on  account  of  the  moneys  theretofore 
received.*'  An  entry  on  the  stub  of  the  check  book  made  by  the 
drawer  of  the  check  is  not  admissible  to  show  that  the  check  was 
given  as  a  loan,  being  in  the  nature  of  a  self-serving  declaration.^' 

Unexplained  payments,  not  made  on  the  consideration  of  ante- 
cedent debts,  are  ordinarily  presumed  to  be  made  as  loans  rather 
than  gifts,*'  as  it  is  a  general  maxim  that  the  law  does  not  presume 
a  gift,  nemo  donare  facile  presumitur.™  This  presumption  in  favor 
of  a  loan  rather  than  a  gift  may,  however,  be  overcome  by  the 
circumstances  of  the  transaction  and  the  relation  of  the  parties.'^ 

§  1050.  Pleading. —  The  usual  and  essential  allegations  in  a 
common  count  for  money  lent  are  (1)  the  loan,  (2)  the  promise 
to  repay,  (3)  nonpayment;'^  but  as  a  promise  to  repay  is  implied 
from  a  loan,  an  allegation  that  the  defendant  was  indebted  to  the 


65.  Nay  v.  Curley,  (1889)  11.3  N. 
Y.  575,  23  State  Rep.  496,  21  N.  E. 
698;  Ru«sell  v.  Amlot,  (Sup.  1909) 
132  App.  Div.  584,  116  N.  Y.  S.  1080; 
DeCordova  v.  Saniville,  ('Sup.  1914) 
1615  App.  Div.  128,  150  N.  Y.  S.  709, 
reversed  on  other  grounds  214  N.  Y. 
662,  108  N.  E.  1092.  See  also  DeCor- 
dova  V.  Sanville,  (Sup.  1917)  177 
App.  Div.  592,  164  N.  Y.  S.  411. 

G8.  Stimson  v.  Vroman,  (1886)  99 
N.  Y.  74,  1  N.  E.  147;  Morse  v.  Bo- 
gert,  (Sup.  1847)  4  Denio  108,  af- 
firmed 1  N.  Y.  377 ;  Union  Trust  Co. 
V.  Whiton,  (Sup.  G.  T.  1877)  9  Hun 
657. 

67.  DeCordova  v.  Sanville,  (Sup. 
1917)  177  App.  Div.  592,  164  N.  Y.  S. 
411. 

68.  Mills  V.  McMullen,  (Sup.  1896) 
4  App.  Div.  27,  74  State  Rep.  165,  38 
N.  Y.  S.  705. 

69.  Nay  v.  Curley,  (1889)  113  N. 
Y.  573,  578,  23  State  Rep,  496,  21 
N.  E.  698;  Leask  v.  Hoagland,  (Sup. 
1911)  144  App.  Div.  138,  128  N.  Y. 
S.  1017,  reversed  on  other  grounds 
205  N.  Y.  171,  98  N.  E.  395,  on  prior 


appeal  136  App,  Div,  158,  121  N.  Y, 
S,  197,  reversing  64  Misc,  156,  118 
N,  Y.  S.  1035;  DeOordova  v.  San- 
ville, (Sup.  1914)  165  App.  Div.  128, 
150  N,  Y,  S,  709,  reversed  on  other 
grounds  214  N.  Y.  6i62,  108  N.  E. 
1092,  on  dissenting  opinion  of  In- 
grabam,  J.  See  also  DeCordova  v. 
Sanville,  (iSup.  1917)  177  App.  Div, 
592,  164  N.  Y.  S,  411. 

70.  Grey  v.  Grey,  (1872)  47  N.  Y. 
552,  555. 

71.  Leask  v.  Hoagla-nd,  ( 1912 )  205 
N,  Y.  171,  98  N,  E.  395,  reversing  144 
App.  Div.  138,  128  N.  Y.  S.  1017,  for 
error  in  admission  of  evidence  and, 
under  the  circumstances,  for  proba- 
tive force  given  to  the  presumption 
of  a  loan  rather  than  a  gift.  This 
case  involved  payments  by  check 
made  by  a  deceased  uncle  to  his 
nephew,  who  was  also  by  a  will  exe- 
cuted subsequent  to  some  of  the  pay- 
ments made  a  beneficiary. 

72.  Wallaoh  v.  Dryfoos,  (Sup, 
1910)  140  App,  Div.  438,  125  N.  Y. 
S.  305, 
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plaintiff  in  a  certain  amount  for  money  loaned,  followed  by  an 
allegation  of  nonpayment,  without  expressly  alleging  a  promise  to 
repay,  has  been  held  sufficient."  The  circumstances  unider  which 
the  loan  was  made  need  not  be  alleged.'*  The  complaint  must 
allege  the  ultimate  fact  of  a  loan.  It  is  not  sufficient  to  allege 
facts  from  which  a  loan  would  ordinarily  be  presumed.  Thus  a 
complaint  alleging  the  plaintiff's  appointment  as  executor,  that 
his  testator  delivered  his  check  to  the  defendant  the  proceeds  of 
which  the  defendant  received,  that  the  testator  did  not  at  the  time 
owe  the  defendant  any  money  and  was  not  indebted  to  him, 
followed  by  a  demand  for  payment  and  refusal  to  pay  —  has  been 
held  insufficient  for  failure  to  allege  the  ultimate  fact  of  a  loan, 
though  on  the  proof  of  such  fact,  in  the  absence  of  other  evidence 
explaining  the  transaction,  the  presumption  would  be  that  the 
transaction  constituted  a  loan  and  not  a  payment  of  an  indebted- 
ness owing  by  the  testator  to  the  defendant  or  a  gift  to  him.'" 

Money  Paid  for  Use  or  Benefit  of  Another 

§  1051.  In  General. —  There  is  no  doubt  but  that  if  money  is 
advanced  or  expended  for  the  use  of  a  person  at  his  request,  express 
or  implied,  the  law  will  imply  a  promise  by  him  to  repay.''  Such 
a  case  is  presented  where  an  agent  purchases  property  or  the  like 

73.  Ochs  V.  Frey,  (Sup.  1900)  47  Kridel  v.  Bloomingdale,  (Sup.  1912) 
App.  Div.  390,  62  N.  Y.  S.  67.  149  App.  Div.  605,  133  N.  Y.  S.  1051; 

74.  Citizens'  Cent.  Nat.  Bank  v.  Menderback  v.  Hopkins,  (iSup.  1811) 
Munn,  (Sup.  1906)  115  App.  Viv.  8  Johns.  436;  Tradesmen's  Bank  v. 
471,  101  N.  Y.  S.  4)35,  reversing  49  Astor,  (iSup.  1833)  11  Wend.  87; 
Misc.  319,  90  N.  Y.  S.  191.  Allen   v.    Coit,    (Sup.    1844)    6    Hill 

75.  DeCordova  v.  Sanville,  (1915)  318;  Surdam  v.  Fuller,  (Sup.  G.  T. 
214  N.  Y.  662,  108  N.  E.  1092,  re-  li884)  31  Hun  500,  on  second  appeal 
versing  16S  App.  Div.  128,  150  N.  Y.  24  Wkly.  Dig.  2  (sub  nom  Flynn  v. 
S.  709,  on  dissenting  opinion  of  In-  Cornell);  Mapelsden  v.  iShea,  (City 
graham,  J.  Ct.  G.  T.  1893)   6  Misc.  60,  56  State 

76.  Jones  v.  Gould,  (1913)  209  N.  Rep.  603,  26  N.  Y.  S.  84;  Bang  v. 
Y.  419,  103  N.  E.  720,  affirming  152  ,  Dovey,  (Com.  PI.  G.  T.  1896)  11 
App.  Div.  881,  136  N.  Y.  S.  600;  Misc.  360,  65  State  Rep.  301,  32  N.  Y. 
Murray  v.  Estes,  (Sup.  1897)  19  S.  154;  Budd  v.  Howard  Thomas  Co., 
App.  Div.  209,  79  State  Rep.  1002,  45  (Sup.  Sp.  T.  1903)  40  Misc.  52,  81 
N.  Y.  S.  1002;  Leahy  v.  Campbell,  N.  Y.  S.  152;  Seybold  v.  Bostleman, 
(Sup.  1902)  70  App.  Div.  127,  75  (Super.  Ct.  G.  T.  1892)  61  Super.  Ct. 
N.  Y.  S.  72;  Bajbeock  v.  Anson,  (Sup.  454,  40  State  Rep.  246,  18  N.  Y.  S. 
1907)  122  App.  Div.  73,  106  N.  Y.  S.  7«2;  Slosson  v.  Baptist  Church, 
642;  Nagle  v.  Richard,  (Sup.  1909)  (Sup.  Q.  T.  1883)  16  Wkly.  Dig.  362. 
134  App.  Div,  35,  U8  N,  Y.  S-  63; 
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at  the  request  and  for  the  account  of  his  principal.  Although 
there  may  not  be  any  definite  promise  on  the  part  of  the  principal 
to  reimburse  his  agent,  the  law  will  imply  and  enforce  one."  Thus 
where  an  agent  is  employed  to  procure  insurance  for  his  principal, 
and  in  order  to  carry  out  his  employment  pays  the  amount  of  the 
premium  to  the  insurance  company,  the  law  will  imply  a  promise 
by  the  principal  to  reimburse  him.'*  Where  a  person  on  whom 
orders  are  drawn,  or  to  be  drawn,  orally  request^  another  to  pay 
them,  though  he  cannot  be  held  liable  on  the  orders,  he  can  be  held 
liable,  in  case  the  orders  are  paid,  for  money  paid  and  advanced 
for  his  use.'' 

A  promise  to  repay  is  not  necessarily  to  be  implied  if  the  money 
is  paid  without  any  request  on  the  part  of  the  defendant  and  with- 
out any  compulsion.*"  As  said  by  Ruger,  C.  J. :  "It  is  an  elemen- 
tary principle  in  such  actions  that  money  voluntarily  paid  out  by 
one  for  another  cannot  be  recovered  back.  ...  In  order  to  support 
such  an  action  it  is  essential  that  a  request  on  the  part  of  the 
person  benefited,  to  make  such  payment,  either  expressed  or  fairly 
to  be  implied  from  the  circumstances  of  the  case,  must  be 
proved."  ^ 

To  entitle  one  person  to  recover  money  as  paid  for  the  benefit 
of  another,  without  his  request,  there  must,  as  a  general  rule,  have 
been  both  a  necessity  for  the  payment  to  protect  himself  or  his 
property  and  a  primary  obligation  on  the  defendant 's  part  to  make 
the  payment.*^  Thus  there  is  no  obligation  on  the  part  of  a  husband 
to  discharge  a  mortgage  on  his  wife's  land,  and  where  money  is 
paid  by  a  third  person  for  such  purpose  the  law  will  not  imply 

77.  Markham  v.  Jaudon,  (1869)  41  117  N.  Y.  168,  27  State  Rep.  166,  22. 
N.  Y.  236 ;  Joseph  v.  Sulzberger,  ( Sup.  N.  E.  931 ;  Tate  v.  American  Woolen 
1910)  136  App.  Div.  499,  507,  121  Co.,  (Sup.  1906)  114  App.  Div.  106, 
N.  Y.  S.  73 ;  Budd  v.  Howard  Thomas  99  N.  Y.  S.  678 ;  Friedlander  v.  Leh- 
Co.,  (Sup.  Sp.  T.  1903)  40  Misc.  52,  man,  (Sup.  App.  T.  1906  )  101  N.  Y. 
81  N.  Y.  S.  152;  Sterling  v.  Chelsea  S.  252. 

Marble  Works,   (Sup.  App.  T.  1909)  81.  Albany  v.  McNamara,    (1889) 

62    Misc.    626,    115    N.    Y.    S.    1096;  117  N.  Y.  168,  172,  27  State  Kep.  165, 

Eisenstein  v.  Maiden  Lane  Safe  De-  22  N.  E.  931. 

posit  Co.,    (Sup.  App.  T.   1909)    113  82.  Thorpe  v.  Ross,   (App.  1868)  4 

N.  Y.  S.  967.  Keyes    546,    4   Abb.   App.   Dec.   416; 

78.  Sterling  v.  Chelsea  Marble  Hathaway  v.  Delaware  County,  (Sup. 
Works,  (Sup.  App.  T.  1909)  62  Misc.  1905)  103  App.  Div.  179,  93  N.  Y.  S. 
626,  115  N.  Y.  S.  1096.  436,  affirming   as   to  this  but  modi- 

79.  Nagle  v.  Richard,  (Sup.  1909)  fled  on  other  grounds  18'5  N.  Y.  368, 
134  App.  Div.  25,  118  N.  Y.  S.  58.  78  N.  E.  153;   Moffat  v.  Henderson, 

80.  Albany  v.  MoNannara,    (18S9)  (Super,  Ct.  1884)  50  Super.  Ct.  211. 
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that  it  was  paid  at  the  request  of  the  husband  and  a  promise  by 
him  to  repay  the  same.'' 

Also,  to  entitle  a  person  to  recover  as  for  money  paid  for  the  use 
of  the  defendant,  it  must  in  fact  have  been  paid  for  his  use  or 
benefit.'*  So  if  money  is  paid  for  the  benefit  of  the  party  making 
the  payment  the  action  cannot  be  maintained,  though  -thereafter 
the  defendant  may  reap  a  benefit  from  such  payment.  Thus  where 
a  tenant  for  a  year  of  a  building  in  the  city  of  New  York  paid  the 
water  rent  for  the  year,  and  thereafter  surrendered  the  lease,  and 
a  new  tenant  had  the  use  of  the  water  for  the  balance  of  the  year, 
the  latter  cannot  be  held  liable  in  an  action  for  money  paid  for 
his  use  and  benefit  for  any  part  of  the  money  so  paid.'^  Also 
where  the  person  who  contracted  for  telephone  service  was  com- 
pelled by  the  telephone  company  to  pay  for  the  use  of  the  tele- 
phone for  a  period  after  he  had  vacated  the  premises,  the  succeed- 
ing occupant  was  held  not  to  be  liable  to  reimburse  him,  it  not 
appearing  that  the  telephone  was  used  by  or  with  the  consent  of 
such  occupant,  though  it  remained  on  the  premises  ready  for  use, 
and  in  fact  was  used  oh  several  occasions  by  some  one.**  On  the 
other  hand,  it  has  been  held  that  the  succeeding  occupant  has  no 
absolute  right  to  make  use  of  the  telephone,  and  if  he  does  he  is 
liable  to  reimburse  the  prior  occupant  or  at  least  to  pay  him  for 
the  reasonable  value  of  its  use." 


83.  Mapelsden  v.  Shea,  (City  Ct.  was  in  the  mind  of  the  plaintiff.  No 
G.  T.  1893)  6  Misc.  60,  56  State  Rep.  duty  to  make  the  payment  rested  on 
603,  26  N.  Y.  S.  M;  Penny  v.  Heu-  the  plaintiff.  The  payment  by  the 
bener,  (Sup.  G.  T.  1888)  18  State  plaintiff  was  to  secure  to  himself  a 
Rep.  662,  2  N.  Y.  S.  641.  privilege  or  right  to  use  the  water, 

84.  Munroe  v.  Easton,  (iSup.  1800)  and  was  no  more  a  payment  for  the 
2  Johns.  Cas.  75;  Loyd  v.  Fox,  (Com.  use  of  the  defendant,  than  the  pur- 
Pl.  1850)    1   E.  D.  Smith  101.  chase   of   a  horse  for   the  plaintiff's 

85.  Loyd  v.  Fox,    (Com.  PI.  1850)  own  use  would  have  been. 

1    E.    D.    Smith    101.     In    this    case  86.  MeSorley    f.    Faulkner,    (Com. 

Woodruff,  J.,  said:  "The  money  was  PI.  G.   T.    1891)    38  iState  Rep.  802, 

not  paid  by  the  plaintiff  for  the  use  14  N.  Y.  S.  789. 

of  the  defendant,  but  for  his  own  use.  87.  MdSorley    v.    Faulkner,    (Com. 

The  action  does  not  lie  in  this  form,  PI.   G.  T.   1862)    45   State  Ejep.  678, 

unless   the   payment  was   made  bpth  18   N.   Y.  S.   460.     "  The  use  by  de- 

for  the  use  of  the  defendant  and  at  fendants,"  says  Daly,  Ch.  J.,  "  of  the 

his    request,    either    express    or    im-  instrument  and  of  these  services  was 

plied.     Here   wias,   of   course,   no   ex-  a  use  of  the  plaintiff's  property,  and 

press  request  —   and  at  the  time  the  it  would  seem  just  and  reasonable  to 

payment  was  made  the  defendant  had  imply  a  promise  on  their  part  to  pay 

no  connection  with  the  subject  mat-  the  plaintiff  for  such  use.     They  are 

ter  in  any  way.     No  benefit  to  him  chargeable    with    notice    when    they 
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S  1052.  Money  Paid  in  Aid  of  Poor  Person.—  Where  money  is 
paid  out  by  the  officers  of  the  poor  in  a  city  or  county  in  aid  of 
one  as  a  sick  poor  person,  in  the  absence  of  any  representation  by 
such  person  as  to  his  financial  or  physical  condition  no  promise 
on  his  part  to  repay  the  money  so  expended  is  to  be  implied.** 
Thus  in  a  case  where  the  poor  authorities  paid  to  a  hospital  a 
considerable  sum  of  money  for  the  care  of  one  supposed  to  be 
entitled  to  such  relief,  and  it  was  found  on  her  death  that  she 
had  considerable  property,  a  recovery  against  her  estate  for  the 
money  so  expended  was  denied,  Ruger,  C.  J.,  saying:  "We  do 
not  think  that  a  request  for  aid  can  be  implied  from  the  circum- 
stances stated,  or,  if  it  can,  that  it  was  anything  more  than  the 
usual  solicitation  for  charity  which  apparently  needy  persons 
make  to  the  poor  authorities,  and  for  receiving  which  no  implied 
promise  can  be  raised  for  reimbursement.  The  fund  from  which  the 
moneys  were  advanced  was  created  for  the  purpose  of  affording 
gratuitous  relief  to  the  indigent  poor,  and  if  an  applicant  therefor 
did  not  come  within  the  description  of  persons  entitled  to  such  re- 
lief, the  authorities  were  not  authorized  to  grant  it.  1'he  law  contem- 
plates some  examination  by  the  authorities  into  the  circumstances 
of  objects  of  charity,  and  if  that  does  not  show  them  to  belong  to 
the  class  entitled,  under  the  statute,  to  aid,  it  is  their  duty  to  deny 

found  the  instrument  upon  the  prem-  claimed  piayment  of  the  new  tenant 
ises  which  plaintiff  transferred  to  for  the  use  of  the  Croton  water  for 
them,  and  when  they  began  and  eon-  the  unexpired  period  of  eight  months, 
tinued  to  use  it,  that  such  use  was  But  the  plaintiff  had  no  property 
not  gratuitous  but  involved  an  obli-  in  the  water,  nor  in  the  pipes  upon 
gation  of  the  licensee  of  the  company  the  premises,  and  when  he  abandoned 
to  pay,  and  that  they  were  enjoying  possession  necessarily  relinquished  all 
the  rights  for  which  he  was  paying  his  right;  and  defendant  could  not 
or  was  liable  to  pay.  A  duty  to  be  held  upon  any  implied  promise  to 
make  him  compensation  arose  from  pay  plaintiff  for  what  plaintiff  could 
the  circumstances  and  a  contract  to  not  use  or  enjoy  himself.  But  in 
do  so  will  be  implied.  .  .  It  is,  this  case  plaintiff  had  the  right  to 
however,  contended  that  the  claim  remove  the  telephone  instrument  and 
here  made  is  analogous  to  that  dis-  connect  it  wheresoever  he  removed  to, 
countenanced  in  Loyd  v.  Fox,  1  E.  and  defendants,  in  enjoying  the  bene- 
D.  Smith,  101,  where  plaintiff,  hav-  fit  of  it  while  it  remained  upon  the 
ing  been  tenant  of  certain  premises  premises,  were  using  the  exclusive 
in  the  city  of  New  York,  under  a  and  undoubted  property  of  the  plain- 
hiring  for  a  year,  paid  the  charge  for  tiff." 

the  use  of  the  Croton  water  for  that  88.   Albany  v.   McNamara,    (1880) 

year,  and  having  given  up  possession  117  N.  Y.  168,  27  State  Rep.  165,  22 

after  four  months'  occupancy,  and  the  N.  E.  931,  reversing  49  Hiin  356,  17 

premises   having   been   re-let  by   the  State  Rep.  554,  2  N.  Y.  S.  127. 
landlord  for  the  residue  of  the  yeiar^ 
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relief.  The  circumstances  which; control  the  exercise  of  the  power 
to  grant  relief  to  poor  persons  are  so  various  in  the  cases  of  dif- 
ferent persons,  and  are  so  incapable  of  being  defined  by  strict  rules, 
that  much  must  be  left  to  the  judgment  and  discretion  of  the  offi- 
cers. The  possession  of  some  property  by  a  person  does  not  always 
and  necessarily  preclude  such  person  from  a  just  claim  for  relief. 
The  question  of  the  propriety  of  relief  is  confided  to  the  discretion 
of  the  poor  authorities,  and  if  they  grant  the  relief  asked,  it  is  to 
be  presumed  they  have  made  such  investigations  as  they  deemed 
necessary,  and  have  determined  the  question  as  to  the  right  of  the 
party  examined  to  such  relief.  There  is  no  provision  made  in  the 
=  law  for  a  review  of  that  determination,  and  such  aid,  once 
furnished,  must  thereafter  be  regarded  as  a  charity  extended  by 
the  city  to  the  object  of  their  benevolence  without  expectation  of 
reimbursement.  .  .  .  The  misjudgment  of  the  officers  of  the  poor 
as  to  the  necessities  of  the  person  relieved  raises  no  implied  promise 
on  the  part  of  such  person  that  he  wiU  repay  moneys  expended 
in  his  behalf." «» 

§  1053.  Voluntary  Payment  of  Debt  of  Another.^  It  is  well 
recognized  in  our  state  that  one  person  has  no  right  to  intermeddle 
with  the  affairs  of  another  and  officiously  pay  his  debts,  and  if  he 
does  so  no  promise  on  the  part  of  the  debtor  to  repay  him  can  be 
implied  by  law ;'"  and  it  is  held  immaterial  that  the  payment  was 
made  under  the  mistaken  belief  that  it  was  a  debt  owing  by'  the 
party  making  the  payment.'^  "  No  person,"  says  Danforth,  J., 
"  can  make  himself  a  creditor  of  another  by  voluntarily  discharg- 
ing a  duty  which  belongs  to  that  other  to  perform."'''     And  it 

89.  Albany  v.  McNamara,  (1889)  Co.,  (Sup.  Sp.  T.  1906)  50  Misc.  29, 
117  N.  Y.  168,  27  State  Rep.  165,  22  100  N.  Y.  S.  307;  Sterling,  v.  Chel- 
N.  E.  931,  reversing  49  Hun  356,  17  sea  Marble  Works,  (iSoip.  App.  T. 
State  Rep.  5'54,  2  N.  Y.  S.   127.  1900)    62  Misc.   626,  628,  115  N.  Y. 

90.  Ballston  Spa  First  Nat.  Bank  S.  1096;  In  re  Balbcock,  (Surr.  Ct. 
V.  Saratoga  County,  (1887)  106  N.  1917)  169  N.  Y.  S.  800;  Loyd  v. 
Y.  48S,  11  State  Rep.  150,  13  N.  E.  Fox,  (Com.  PI.  1850)  1  E.  D.  Smith 
439;  in  re  Hotchkiss,  (Sup.  1899)  101,106.  See  also  Wright  v.  Ander- 
44  App.  Div.  615,  60  N.  Y.  S.  168;  son,  (Sup.  App.  T.  1909)  117  N.  Y. 
Hathaway  v.  Delaware  County,  (Sup.  S.  209. 

1905)    103  App.  Div.   179,  98  N.  Y.  91.  Hubbard   v.    Blanchard,    (Sup. 

S.  43'6,  modified  on  other  grounds  186  1906)   113  App.  Div.  788,  S9  N.-Y.  S. 

N.  Y.  368,  78  N.  E.  163;  Hubbard  v.  262. 

Blanchard,  (Sup.  1906)  113  App.  Div.  92.  Ballston  Spa  First  Nat.  Bank 

788,  99- N.   Y.   S.  262;    Ingraham  v.  v.   Saratoga ,  County,    (1887)    106  N. 

Gilbert,    (iSup.  G.  T.  1855)    20  Barb.  Y.   488,  494^   11   State   Rep.   150,   13 

151;  Sire  v.  Long  Acre  Square  Bldg.  N.  E.  439.  ,  See  also  Flynn,  v.  Hurd, 
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has  even  been  held  in  such  a  ease  that  a  subsequent  promise  by 
the  debtor  to  repay  the  money  is  unenforceable  for  want  of  con- 
sideration.'^ It  is  consequently  held  that  a  person  who  voluntarily 
and  without  any  request  pays  another's  taxes  cannot  recover 
from  the  latter  the  amount  paid,"*  and  this  has  been  held  true 
where  one  person  paid  a  special  assessment  against  the  property 
of  another  under  the  mistake  that  it  was  an  assessment  against  his 
own  property.'^  Where  a  sheriff  or  constable  has  in  his  hands  an 
execution  against  a  debtor,  and  himself  pays  the  amount  of  the 
debt  to  the  creditor,  he  has  been  denied  the  right  to  recover  the 
amount  from  the  debtor.'^  The  same  has  been  held  true  where 
a  collector  of  taxes  pays  over  the  defendant's  tax  to  the  treasurer, 
without  the  defendant's  request."  It  has  also  been  held,  where 
one  has  contracted  to  perform  work,  etc.,  and  finds  obstacles  in 
the  way  which  cannot  be  removed  without  the  payment  of  money, 
and  it  is  the  duty  of  the  other  party  to  the  contract  to  remove  such 
obstacles,  that  he  has  no  right,  on  the  refusal  of  the  other  party, 
to  pay  the  money  himself  and  require  the  other  party  to  reim- 
burse him;  his  proper  course  is  to  perform  his  contract  in  so  far 
as  it  is  possible  without  the  removal  of  such  obstacles,  and  rely  on 
the  failure  of  such  other  party  to  remove  them  as  an  excuse  for 
furthei*  performance."* 

§  1054.  Payment  of  Debt  of  Another  for  Self -protection. — As 
a  general  rule,  where  one  person  is  compelled  to  pay  a  debt  which 
another  should  pay,  the  law  will  imply  a  promise  by  the  latter  to 
repay.""    Thus  if,  as  between  the  parties,  the  primary  duty  to  pay 

(18S9)    118   N.   Y.   19,   26,   27   State  also  Reed  v.   Pruyn,    (Sup.   1811)    7 

Rep.  744,  22  N.  E.  1109.  Johns.  426. 

93.  See   supra,   section    350.  97.  Beaoh  v.   Vandenburgh,    (Sup. 

94.  Janeway  v.  Burn,  (iSup.  1904)  1813)  10  Johns.  Sfi'l.  See  also  Over- 
91  App.  Div.  165,  171,  86  N.  Y.  S.  seers  of  Waillkill  v.  Overseers  of 
628,  affirmed  180  N.  Y.  S'OO  mem.,  73  Mamakating,  (Sup.  1817)  14  Johns. 
N.   E.   1125;   Hubbard  v.   Blanchard,  87. 

(S.up.  1906)  113  App.  Div.  788,  99  98.  Thorp  v.  Ross,  (App.  1868)  4 
N.  Y.  S.  262.  See  also  Seymour  v.  Keyes  546,  4  Abb.  App.  Dec.  416. 
Warren,  CSup.  Tr.  T.  1905)  47  Misc.  99.  Dygert  v.  Gros,  (Sup.  G.  T. 
316,  93  N.  Y.  S.  651,  reversed  on  1850)  9  Barb.  506;  Beadle  v.  Whit- 
other  grounds  114  App.  Div.  813,  100  lock,  (Sup.  G.  T.  1869)  64  Bait). 
N.  Y.  S.  267.  287,  297;  Moore  v.  Taylor,   (Sup.  G. 

95.  Hubbard  v.  Blanchard,  (iSup.  T.  1886)  42  Hun  45,  5  State  Rep. 
1906)  113  App.  Div.  788,  &9  N.  Y.  S.  202;  McSorlfey  v.  Faulkner,  (Com. 
262,  PI.  G.  T.   1891)    38   State  Rep.  802, 

96.  Jones  v.  Wilson,  (Sup.  1808)  803,  14  N.  Y.  S.  789.  See  also  Ruhl 
3  Johns.  434;  Menderback  v.  Hop-  v.  Thomas,  (Sup.  1901)  57  App.  Div. 
kins,  (Sup.  1811)  8  Johns.  436.    See  623,  68  N.  Y.  S.  209. 
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a  debt  is  imposed  on  one,  and  the  other,  to  relieve  his  property, 
from  being  taken  in  satisfaction  of  the  debt,  pays  it,  the  law  will 
imply  a  promise  on  the  part  of  the  former  to  reimburse  the  latter.' 
For  instance,  during  the  time  distress  for  rent  existed  and  when 
the  property  of  a  third  person  found  on  the  premises  could  be  dis- 
trained, it  was  held  that  if  the  property  of  a  stranger  was  so  taken 
and  money  expended  by  him  to  secure  the  release  of  the  prop- 
erty, or  in  its  purchase  at  a  sale  under  the  distress,  the  law  implied 
a  promise  by  the  tenant  to_  repay  the  moneys  so  expended.^  And 
this  was  held  true  where  the  tenant  was  an  assignee  of  the  lease- 
hold and  the  distress  was  for  rent  accrued  before  the  assignment, 
for  which  the  tenant  was  not  personally  liable,  as  the  tenant's 
leasehold  estate  was  liable.'  So  a  person  whose  property  is  sub- 
ject to  distress  or  sale  for  taxes,  or  who  is  personally  liable  there- 
for, may  discharge  the  tax,  in  default  of  another  who  ought  to  pay 
it,  and  recover  the  amount  paid  from  the  latter.^  And 'where  a 
customs  broker  was  permitted  to  take  away  imported  goods  on  his 
promise  to  pay  the  duties  if  the  goods  should  be  found  to  be 
dutiable,  and  on  being  notified  that  the  goods  were  dutiable  he 
paid  the  amount,  it  was  held  that  this  was  not  an  officious  payment 
of  his  principal's  debt  so  as  to  preclude  him  from  recovering  the 
amount  from  his  principal,  even  though  the  latter  had  directed 
him  not  to  make  the  payment." 

§  1055.  Reimbursement  of  Surety. — Where  one  party  at  the 
request  of  another  enters  into  a  contract  as  his  surety  or  guarantor, 
the  law,  as  a  general  rule,  implies  a  promise  to  indemnify  and 
reimburse  the  surety  for  whatever  he  may  be  forced  to  pay  by 
reason  of  his  undertaking  as  surety.  A  payment  by  him  is  pre- 
sumed to  be  at  the  request  of  his  principal,  which  raises  ah  implied 
promise  of  reimbursement.*  And  where  one  indorses  a  note  or 
the  like  for  the  accommodation  of  the  maker,  he  is  not  restricted, 

1.  Wells  V.  Porter,  (iSup.  1831)  7  Kloppenburg,  (Com.  PI.  1853)  2  E. 
Wend.     119;     Graham    v.    Dunigan,       D.  Smith  126. 

(Super.  Ct.  1858)   15  Super.  Ct.  S16;  5-  Davies  v.  Buswell,   (Com.  PI.  G. 

Lageman  v.  Kloppenburg,    (Com.  PI.  T.  1881)    13  Wkly.  Dig.  430. 

18513)   2  E.  D.  Smith  126.  ^-  Blanchard  v.  Blanehard,   (1911) 

2.  Wells  V.  Porter,    (Sup.  1831)    7  ^01   N  Y.   134,  94  N.  E.  630,  affirm- 

"»    w  11  '       T>    i        ,0         ,„„,>»  Y.   S.    ions,   which   affirm:;   61   Misc. 

3.  W«lls  V.  Porter,  (Sup.  1831)  7  497^  113  jj.  Y.  S.  882;  Butler  v. 
Wend.   119.  Wright,    (Sup.  1823)   20  Johns.  367; 

4.  Graham  V.  Dunigan,  (Super.  Ct.  Hunt  v.  Amidon,  (Ct.  Err.  1842)  4 
1858)   15  Super.  Ct.  516;  Lageman  v.  Hill  346. 
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in  case  he  is  forced  to  pay  the  same,  to  an  action  on  the  note,  but 
may  recover  on  the  maker's  implied  promise  of  reimbursement.' 
If,  however,  a  surety  takes  the  bond  or  other  sealed  obligation  or 
express  security  of  the  debtor  as  indemnity,  he  must  rely  thereon. 
This  express  security  does  away  with  the  necessity  of  a  promise 
in  law,  and  the  law  therefore  will  not  raise  one.*  For  the  purpose 
of  the  running  of  the  statute  of  limitations,  the  surety's  cause  of 
action  for  reimbursement  does  not  arise  until  he  has  paid,  and 
the  fact  that  an  action  on  the  original  obligation  against  the 
principal  may  be  barred  by  the  statute  of  limitations  is  immaterial." 
§  1056.  Contribution  between  Cosureties  Generally. —  The 
doctrine  of  contribution  between  cosureties  was  first  established 
and  enforced  in  equity.  It  rested  on  and  resulted  from  the  maxim 
that  equity  is  equality.  This  principle  has  so  long  been  estab- 
lished that  persons  becoming  bound  as  cosureties  for  a  principal 
debtor  are  regarded  as  acting  under  a  contract  implied  from  the 
settled  rules  which  regulate  their  liability  to  each  other,  and 
where  one  is  compelled  to  pay  the  debt  he  may  maintain  an  action 
of  assumpsit  on  a  contract  implied  by  law  to  enforce  contribution 
by  his  cosureties.'"  This  is  true  though  the  parties  became  sureties 
at  different  times  and  the  one  who  paid  the  debt  did  not  know 
that  the  other  was  to  execute  the  instrument  as  a  cosurety,  and 
therefore  there  could  not  have  been  an  express  contract  or  one 
implied  in  fact  for  contribution.^'  "  Contribution  may  be 
enforced,"  says  Bronson,  C.  J.,  "  whether  they  were  bound  jointly 
or  severally,  by  the  same  or  by  different  instruments,  and  although 
the  party  who  sues  did  not  know  at  the  time  he  became  a  surety 
that  the  defendant  was  also  a  surety.  The  order  of  time  in  which 
they  became  bound  is  not  a  material  inquiry.  The  only  question  is, 
whether  they  were  in  fact  sureties  for  a  principal  debtor,  and  in 


7.  Blanchard  v.  Blanehard,  (1911)  v.  Brewer,  (iSup.  G.  T.  1889)  4  Silv. 
201  N.  Y.  134,  94  N.  E.  6i30,  affirming  Sup.  155,  26  State  Rep.  590,  7  N.  Y. 
133  App.  Div.  937  mem.,   118  N.   Y.  S.   182. 

S.  109i5,  which  affirms  61   Misc.  497,  10.  Norton  v.   Coons,    (1851)    6  N. 

113  N.  Y.  S.  882.  Y.  33,  on  prior  appeal  3  Denio  130: 

8.  Roosevelt  V.  Mark,  (Chan.  Ct.  Bradley  v.  Burwell,  (Sup.  1846)  3 
182i2)   6  Johns.  Ch.  266.  Denio  61. 

9.  Blanchard  v.  Blanchard,  (1911)  11.  Norton  v.  Coons,  (1851)  6  N. 
201  N.  Y.  134,  94  N.  E.  630,  Y.  33,  on  prior  appeal  3  Denio  130; 
affirming  133  App.  Div.  937  mem.,  Barry  v.  Ransom,  (1855)  12  N.  Y. 
118  N.  Y.  S.  1095,  which  affirmed  61  462,  465;  Wells  v.  Miller,  (1876)  66 
Misc.  497,  113  N.  Y.  S.  882;  Frank  N.  Y.  255,  258. 
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relation  to  one  and  the  same  transaction. "  ^^  This  implied  con- 
tract is  considered  as  being  made  at  the  time  the  parties  become 
cosureties."  And  for  this  reason  it  was  held  that  though  the  lia'- 
bility  of  a  joint  obligor  who  signed  as  a  surety  did  not  at  common 
law  survive  against  his  personal  representative,  his  liability  to  his 
cosurety  for  contribution  did  survive."  In  this  connection  Jewell, 
J.,  said:  "  I  think  that  the  law  implies  a  contract  between  cosure- 
ties to  contribute,  ratably,  towards  discharging  any  liability  which 
they  may  incur  in  behalf  of  their  principal,  such  contract  originat- 
ing at  the  time  they  execute  the  principal  obligation;  that  there 
results,  by  implication  of  law,  a  promise  on  the  part  of  the  prin- 
cipal to  indemnify  his  sureties,  and  also  in  like  manner  a  mutual 
promise  between  the  sureties  to  contribute  proportionally  towards 
indemnifying  each  other  against  such  liability;  and  that  such 
implication  does  not  take  its  origin  from  the  subsequent  payment 
of  the  money.  The  right  of  action  for  contribution  arises,  it  is 
true,  when  the  surety  claiming  such  contribution  pays  the  money, 
and  not  before.  Notwithstanding  a  breach,  the  debt  may  be  paid 
by  the  principal  or  relinquished  or  compromised,  and  the  surety 
never  compelled  to  pay;  and  in  that  ease  he  never  has  a  cause  of 
action,  either  as  against  his  principal  or  cosurety.  The  right  of 
action  as  between  the  sureties  grows  out  of  the  original  implied 
agreement,  that  if  one  shall  be  compelled  to  pay  the  whole  or  a 
disproportionate  part  of  the  debt,  the  other  will  pay  such  sum  as 
will  make  the  common  burden  equal.  In  case  of  the  death  of  either, 
this  obligation  devolves  upon  his  legal  representatives.  In  this 
respect  it  is  like  any  other  contract  made  by  one  in  his  lifetime,  to 
pay  money  at  a  future  time,  absolutely  or  contingently,  who  dies 
before  the  occurrence  of  any  breach  of  the  contract. ' '  ^' 

§  1057.  Rebutting  Implication  of  Ccntract  folr  Contribu- 
tion.—  The  parties  becoming  sureties  for  a  principal  debtor  may  by 
an  express  contract  regulate  their  rights  inter  se,  and  where  they 
do  so  no  other  contract  can  be  implied  in  law.^*  And  without  any 
definite  contract  a  second  surety  may  enter  into  the  obligation 
for  his  priiieipal  in  such  a  form  or  under  such  circumstances  that 

12.  Norton  v.  Ooons,  (Sup.  1846)  15.  Bradley  v.  Burwell,  (iSup. 
3  Denio  130,  132.  1846)   3  Denio  61,  66. 

13.  Bradtey  v.  Burwell,  (Sup.  16.  Norton  v.  Coons,  (1851)  6  N. 
1846)    3   Denio  61.  Y.   33,   39,  on  prior  appeal  3  Denio 

14;  Bt^Aley     v.      Burwfell,      (Sup.        130. 
1846)    3  Denio  61. 
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the  other  surety  cannot  call  on  him  for  contribution,"  as  where 
by  the  terms  of  his  undertaking  he  treats  all  those  who  have  pre- 
ceded him  as  principal  debtors-'^  But  as  the  right  of  contribution 
is  based  in  law  as  well  as  in  equity  on  the  maxim  that  equity  is 
equality,  if  the  form  of  the  contract  entered  into  by  one  is  such 
that  a  prior  surety  cannot  call  on  him  for  contribution,  he  also 
renounces  the  right  to  call  for  contribution  from  the  prior  surety  in 
case  he  himself  is  forced  to  pay  the  debt.  If  he  will  not  contribute 
when  the  other  pays  the  debt,  the  law  will  not  imply  any  contract 
by  such  other  to  aid  him  by  contribution  if  he  is  compelled  to  pay." 
§  1058.  Oral  Evidence  to  Rebut  Implied  Contract  for  Con- 
tribution.— As  between  a  principal  debtor  and  his  surety,  where  the 
character  in  which  they  are  obligated  does  not  appear  on  the  face 
of  the  instrument,  parol  evidence  is  admissible  to  show  which  is 
principal  and  which  surety.^"  And  oral  evidence  is  admissible  to 
show  that  one  of  two  makers  of  a  note  signed  as  surety  in  order 
to  let  in  the  defense  that  he  was  discharged  by  the  payee  or  holder's 
giving  time  to  the  principal  debtor  with  knowledge  of  the  surety- 
ship.^' In  an  early  case,  where  a  joint  and  several  note  was  signed  by 
three  persons  as  makers  and  it  was  shown  that  one  was  the  principal 
debtor  and  the  others  sureties,  the  view  seems  to  have  been  taken, 
in  an  action  by  one  of  the  sureties  against  the  other  for  contribu- 
tion, that  evidence  was  inadmissible  of  an  oral  statement  by  the 
principal  debtor,  made  to  the  defendant  at  the  time  he  signed, 
that  he  was  to  be  liable  only  in  case  the  plaintiff,  who  had  thereto- 
fore signed  the  note  without  any  knowledge  that  it  was  also  to 
be  signed  by  the  defendant,  was  unable  to  pay  it,  and  thus 
rebut  any  implication  of  a  contract  for  contribution  between  the 
plaintiff  and  the  defendant.^^  According  to  the  better  view,  how- 
ever, as  the  engagements  inter  se  between  parties  who  on  the  face 
of  the  instrument  appear  to  be  co-obligors  or  cosureties  have  no 
necessary  place  in  the  instrument,  which  is  intended  to  embody 
their  engagement  with  the  obligee  alone,  evidence  of  a  contem- 

17.  Wood  V.  New  York,   (1878)   73       N.  Y.  33.     See  also  Harris  v.  Warner, 
N.  Y.   556,   557;    Harris  v.   Warner,        (Sup.  1835)   13  Wend.  400. 

(Sup.  1835)    13  Wend.  400;  Norton  20.  Norton  v.  Coons,    (1851)   6  N. 

V.  Coons,    (iSup.  1846)    3  Denio  130,  Y.  33;   Barry  v.  Ransom,   (1855)    12 

132.  N.  Y.  462,  465. 

18.  Harris  v.  Warner,  (Sup.  1835)  21.  Hubbard  v.  Gurney,   (1876)  64 
13  Wend.  400.  N.  Y.  457. 

19.  Norton  V.   Coons,    (Sup.   1846)  22.  Norton  v.  Coons,   (1851)   6  N. 
3  Denio  130,  12&,  on  later  appeal  6  Y.  33,  on  prior  appeal  3  Denio  130. 
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poraneous  oral  agreement  between  the  cosureties  is  admissible  to 
fix  their  actual  rights  inter  se  and  rebut  a  contract  for  contribution 
which  would  otherwise  bo  implied  by  law  from  their  relation  as 
cosureties.^' 

§  1059.  Contribution  and  Exoneration  between  Tortfeasors. 
Where  joint  tortfeasors  are  in  pari  delicto,  the  law  will  not  imply 
a  contract  between  them  for  indemnity  or  contribution  in  case 
one  is  compelled  by  law  to  respond  in  damages  to  the  person 
injured."  "  The  general  rule  which  denies  indemnity  or  contribu- 
tion to  joint  wrongdoers  is  elementary. "  ^^  The  cases  in  which 
recovery  over  is  permitted  in  favor  of  one  who  is  compelled  to 
respond  to  the  party  injured  are  exceptions  to  the  general  rule  and 
are  based  on  principles  of  equity.  Such  exceptions  exist  in  two 
classes  of  cases:  (1)  where  the  party  claiming  indemnity  has  not 
been  guilty  of  any  fault,  except  technically  or  constructively,  as 
where  an  innocent  master  or  principal  is  held  to  respond  for  the 
tort  of  his  servant  or  agent  acting  within  the  scope  of  his  employ- 
ment; ^'  (2)  where  both  parties  have  been  in  fault,  but  not  in  the 
same  fault,  towards  the  party  injured,  and  the  fault  of  the  party 
from  whom  indemnity  is  claimed  was  the  primary  and  efficient 
cause  of  the  injury.^  Familiar  illustrations  of  the  second  class 
are  found  in  oases  of  recovery  against  municipalities  for  obstruc- 
tions to  or  defects  in  streets  and  highways  caused  by  private 
persons.  The  fault  of  the  latter  is  the  creation  of  the  nuisance, 
that  of  the  former  the  failure  to  remove  it  in  the  exercise  of  its 
duty  to  care  for  the  safe  condition  of  the  public  streets;  the  first 
a  positive  tort  and  the  efficient  cause  of  the  injury  complained  of, 
the  latter  the  negative  tort  or  neglect  to  act  upon  notice  express 
or  implied.^*    As  said  by  Euger,  C.  J. .   "It  is  well  settled  that  a 

23.  Barry  v.  Ransom,  (1855)  12  27.  See  Geneva  v.  Brush  Electric 
N.  Y.  4&2;  Wells  v.  Miller,  (1876)  Co.,  («u.p.  G.  T.  1889)  50  Hun  581, 
66  N.  Y.  2515,  258.  584,   20   State  Rep.  424,  3  N.   Y.  S. 

24.  Geneva  v.   Brush   Electric  Co.,  ggg 

(iSup.  G.   T.   1889)    50  Hun   581,   20  gg.  Rochester       v.       Montgomery, 

State  R^.  424,  3  N.  Y.  S.  596.  ^g^g)    ^^  j^    Y.  65;   Port  Jervis  v. 


25.  Geneva  v.   Brush   Electric  Co., 


Port  Jervis  First  Nat.  Bank,   (1884) 


(Sup.  G.  T.  1889)   50  Hun  581,  584,  „„  ,^^   ,^    _„     ^  ^  „         „  ,. 

20  State   Rep.   424,   3  N.   Y.  S.   595  ««  ^-  ^^  ^^'  ^^"^'^^  ^'^"^  '■  ^^^l"- 

(per  Dwig-ht,  J.).  ^ki,    (Sup.   G.  T.   1876)    8  Hun   571, 

26.  See   Geneva   v.   Brush   Electric  575;    Geneva  v.   Brush   Electric   Co., 

Co.,    (Sup.  G.  T.   1889)    50  Hun  581,  (S"P-  «■  T.  1889)    50  Hun  581,  584, 

584,  20  State  Rep.  424,  3  N.  Y.  S.  20  State   Rep.   424,  3  N.  Y.   S.  595, 

59S.  See  also  Brooklyn  v.  Brooklyn  City 
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municipal  corporation  which  has  been  compelled  to  pay  a  judg- 
ment recovered  against  it  for  damages  sustained  by  an  individual 
through  an  obstruction,  defect,  or  excavation  in  the  sidewalk  or 
street  of  such  corporation,  has  an  action  over  against  the  person 
who  negligently  or  unlawfully  created  the  defect  which  causes  the 
injury.  .  .  .  This  liability  grows  out  of  the  affirmative  act  of  the 
defendant  and  renders  him  liable  not  only  to  the  party  injured, 
but  also  mediately  liable  to  any  party  who  has  been  damnified  by 
his  neglect.  Liability  in  such  a  case  is  predicated  upon  the  negli- 
gent character  of  the  act  which  caused  the  injury  and  the  general 
principle  of  law  which  makes  a  party  responsible  for  the  con- 
sequences of  his  own  wrongful  conduct. ' '  ^' 

In  cases,  however,  involving  an  obstruction  in  a  highway,  if  it  is 
erected  with  the  express  assent  and  concurrence  of  the  munici- 
pality, and  if  its  character  as  a  nuisance  exists  in  the  place  of  its 
erection  and  not  in  the  mode  of  its  use,  the  municipality  is  to  be 
regarded  as  in  pari  delicto,  and  cannot,  in  case  it  is  held  liable 
to  a  person  injured  thereby,  call  for  indemnity  from  the  one  who 
erected  or  continued  the  use  of  the  obstruction.^  Thus  where  a 
pole  to  support  an  electric  light  for  lighting  a  street  was  erected 
outside  the  curb  line  with  the  express  assent  of  the  municipality, 
thus  constituting  a  nuisance  due  to  its  location,  and  thereafter 
the  municipality  entered  into  a  contract  with  the  successor  to  the 
lighting  company,  by  which  the  pole  was  erected,  for  lighting  the 
street  with  the  light  as  then  placed,  it  was  held  that  the  munici- 
pality was  in  pari  delicto  with  the  lighting  company  and  was  not 
entitled  to  indemnity  from  the  company  on  account  of  its  being 
held  liable  to  a  third  person  who  was  injured  in  a  collision  with  the 
pole.''  Consent  given  by  the  municipality  to  a  citizen  to  make  an 
excavation  in  a  street  does  not  affect  its  right  to  recover,  where 
the  right  is  based  on  the  wrongful  and  negligent  manner  in  which 
the  work  is  done,  and  not  on  its  unlawfulness ;  '^  and  the  same  has 
been  held  true  as  regards  the  consent  of  the  municipality  to  the 

R.  Co.,  (1872)  47  N.  Y.  475,  affirming  30.  Geneva   v.   Brush   Electric  Co., 

57  Barb.  497,  8  Abb.  Pr.  N.  S.  356.  (Sup.   G.   T.    1889)    50  Hun  581,   20 

This    is    also    the    view    taken    by  State  Rep.  424,  3  N.  Y.  S.  595. 

the  Federal  Supreme  Court,  see  Rob-  31.  Geneva  v.   Brush  Electric   Co., 

bins  V.  Chicago,   (18&6)   4  Wall.  657,  (Sup.   G.   T.    1889)    50  Hun   581,  20 

18  U.  S.   (L.  ed.)  427.  State  Rep.  424,  4l25,  3  N.  Y.  S.  595. 

29.  Port  Jervis  v.  Port  Jervis  First  32.  Port  Jervis  v.  Port  Jervis  First 

Nat.    Bank,     (1884)     96    N.    Y.    550,  Nat.   Bank,    (1884)    96  N.   Y.  560. 
5S5. 
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depositing  of  building  material  in  the  street  during  the  course  Qi 
the  construction  of  a  building.'^ 

To  entitle  the  municipality  to  recover  it  is  not  essential  that  it 
give  notice  to  the  person  creating  the  nuisance  to  come  in-  and 
defend  the  action  brought  against  it.'*  But  if  notice  is  given  to 
defend,  the  judgment  against  the  municipality  is  conclusive  against 
the  individual,  if  it  is  shown  that  he  unlawfully  created  the 
nuisance  or  negligently  left  the  obstruction  in  the  street,  both  as 
to  the  liability  of  the  municipality  to  the  person  injured  and  as 
to  any  matter  which  might  have  been  urged  by  the  municipality 
as  a  defense,  such  as  the  contributory  negligence  of  the  person 
injured.'^ 

§  1060.  Necessity  for  Actual  Payment  of  Money. —  To  recover 
in  a  count  for  money  paid,  it  must  appear,  as  a  general  rule,  that 
money  or  its  equivalent  was  actually  paid;  ^^  and  in  an  early  case 
it  was  held  that  the  fact  that  the  plaintiff  had  given  his  bond  to 
the  creditor  would  not  authorize  him  to  maintain  against  the 
.defendant  an  action  for  money  paid  and  advanced  for  his  use.*? 
But  it  has  been  held  that  if  a  surety  discharges  the  debt  by  giving 
his  negotiable  note  therefor,  he  may  recover  as  for  money  paid  to 
the  use  of  his  principal  though  the  note  has  not  been  paid.^'  And 
where  a  surety  satisfies  the  debt  of  his  principal  by  a  conveyance 
of  land  which  is  received  by  the  creditor  as  the  equivalent  of 

33.  Seneca  Falls  v.  Zalinski,  (Sup.  to  estop  the  author  of  the  injury  l^y 
G.  T.  1876)   8  Hun  571.  the  judgment  recovered,  from  again 

34.  Port  Jervis  v.  Port  Jervis  First  contesting  the  facts  upon  w'hieh  such 
Nat.  Bank,  (1884)  96  N.  Y.  550.  In  judgment  depends.  The  omission  to 
this  connection  Ruger,  Ch.  J.,  says:  give  notice  in  such  ease  does  not  go 
"The  liability  of  the  author  of  the  to  the  right  of  action,  but  simply 
act  which  occasions  the  injury  does  changes  the  burden  of  proof,  and  im- 
not  depend  upon  the  fact  of  his  re-  poses  upon  the  party  against  whom 
oeiving  notice  , of  the  action  brought  the  judgment  recovered  tihe  necessity 
by  the  injured  party  against  munici-  of  again  litigating  and  establishing 
pality,  which,  under  the  law,  is  also  all  of  the  actionable  fact?." 

liable  for  the  damages  occasioned  by  35.  Rochester       v.       Montgomery, 

its   neglect   of   duty    in   keeping   its  (1878)  72  N.  Y.  65.     See  also  Seneca 

streets  and  sidewalks  in  repair,  but  Falls  v.  Zalinski,   (Sup.  G.  T.  1876) 

rests  upon   his   original  liability   to  8  Hun  571. 

all  persons  who   may  have   suifered  36.  McDermott     v.     Stella,      (Sup. 

damages  from  his  affirmative  act  of  App.  T.  1911)    127  N.  Y.  S.  335. 

negligence.     .     .     .     The  only   object  37.  Gumming    v.     Hackley,     (Sup. 

of  notice  in  such  a  case  is  to  enable  1811)  8  Johns.  202. 

tihe  corporation  to  avail  itself  of  its  38.  Withenby  v.  Mann,  (iSup.  1814) 

right  to  impose  the  burden  of  defense  11  Johns.  518. 

upon  the  party  ultimately  liable,  and 
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money,  he  is  held  entitled  Do  recover  on  a  money  count  as  for 
money  paid  to' the  use  of  the  defendant.^"  Somewhat  analogous  to 
the  rule  which  permits  a  surety  to  recover  from  his  principal  where 
he  discharges  the  debt  by  the  transfer  of  property,  it  has  been 
held  that  where  services  were  rendered  for  the  benefit  of  a  decedent 
and  the  compensation  therefor  charged  to  his  debtor,  this  should 
be  considered  a  payment  to  the  use  of  the  decedent  so  as  to  enable 
the  debtor,  in  an  action  by  the  executor,  to  set  off  the  amount  of 
such  charge,  though  he  did  not  pay  the  claim  for  such  services 
until  after  the  decedent's  death."  Since  .a  surety  is  entitled  to 
recover  of  his  principal  only  the  amount  paid  by  him  to  extinguish 
the  debt  and  not  the  amount  of  the  debt  discharged  where  a  lesser 
amount  is  paid,^^  he  would  be  entitled,  in  case  the  debt  is  extin- 
guished by  a  conveyance  of  land,  to  recover  no  more  than  the 
value  of  the  land  conveyed  in  case  it  was  less  than  the  amount 
of  the  debt.''^  A  complaint  for  money  paid  out  by  the  plaintiff  for 
the  use  of  the  defendant  as  his  agent  in  the  purchase  of  goods  is 
fatally  variant  from  a  claim  by  the  plaintiff  for  goods  sold  and 
delivered  by  him  to  the  defendant/' 

Money  Had  and  Received  Generally 

§  1061.  In  General. —  An  action  for  money  had  and  received  is 
of  broad  scope  and  is  to  a  large  extent  the  outgrowth  of  the  efforts 
of  courts  of  law  to  enforce  equitable  obligations.  Whatever  objec- 
tions may  be  made  as  to  the  scope  of  this  form  of  action  as 
encroaching  on  an  action  in  equity,  it  is  the  settled  general  doc- 
trine that  money  in  the  hands  of  one  person  to  which  another  is 
equitably  entitled  may  be  recovered  in  this  form  of  action  by  the 
equitable  owner. ^*  In  regard  to  such  an  action,  Andrews,  J.,  says : 
"  Money  in  the  hands  of  one  person,  to  which  another  is  equitably 
entitled,  may  be  recovered  in  a  common  law  action  by  the  equitable 
owner  upon  an  implied  promise  arising  from  the  duty  of  the 
person  in  possession  to  account  for  and  pay  over  the  same  to  the 

39.  Ainslle  v.  Wilson,   (Sup.  1827)  42.  Bonney  v.  Seely,    (Sup.   1829) 

7  Cow.  662;   Bonney  v.  Seely,    (Sup.  2  Wend.  481. 

1829)    2   Wend.   481.  43.  Field    v.    Syms,     (Super.    Ct. 

40.'Oonway  V.Conway,  (Super.  Ct.  1864)    26    Super.    Ct.    36. 

1850)    5  Super.  Ct.  650.  44.  Roberts  v.  Ely,   (1889)    113  N. 

,  41.Bonney  v.  Seely,    (:Sup.   18S9)  JJ^»>  ^2  State  Rep.  185    20  N   B 

'  606;   Bleecker  v.  Balje,   (Sup.  1910) 

138  App.  Div.  706,  123  N.  Y.  S.  809. 


2  Wend.  481. 
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person  beneficially  entitled.  The  ap^tion  for  money  had  and  received 
to  the  use  of  another  is  the  form  in  which  courts  of  common  law 
enforce  the  equitable  obligation.  The  scope  of  this  remedy  has 
been  gradually  extended  to  embrace  many  cases  which  were  origi- 
nally cognizable  only  in  courts  of  equity.  Whenever  one  person  has 
in  his  possession  money  which  he  cannot  conscientiously  retain 
from  another,  the  latter  may  recover  it  in  this  form  of  action, 
subject  to  the  restriction  that  the  mode  of  trial  and  the  relief 
which  can  be  given  in  a  legal  action  are  adapted  to  the  exigencies 
of  the  particular  case,  and  that  the  transaction  is  capable  of  adjust- 
ment by  that  procedure,  without  prejudice  to  the  interests  of.  third 
persons. ' '  *^  And  it  is  said  that  the  disposition  of  the  courts  is  to 
enlarge  rather  than  limit  the  sphere  of  its  operation.^*  It  is  imma- 
terial whether  the  defendant's  original  possession  was  rightful  or 
wrongful."  No  privity  of  contract  in  its  strict  sense  is  required 
to  sustain  the  action  except  such  as  results  by  implication  of  law 
from  the  circumstances.^'  "  The  right  on  the  one  side,  and  the 
correlative  duty  on  the  other,  create  the  necessary  privity  and 
justify  the  implication  of  a  promise  by  the  defendant  to  do  that 
which  justice  and  equity  require. "  *'    As  a  general  rule,  therefore, 

45.  Roberts  v.  Ely,   (1889)    113  N.  able    to    the    ascertainment   and   en- 

Y.   128,   131,   22  State  Rep.   185,  20  foreement  of  the  rights  and   obliga- 

N.    E.    606.     It    is    further    said    by  tions   of   the   parties.     But   the  fact 

Andrews,  J.,  in  this  case    (p.   132)  :  that  money  in  the  hands  of  one  per- 

"  Nor  is  this  form  of  action  excluded  son  is  impressed  with  a  trust  in  favor 

because   in   a  general   sense  there  is  of  another,  or   that  the  relation  be- 

a  relation  of  trust  between  the  par-  tween   them   has   a   trust   character, 

ties  arising  out   of  the  transaction.  does    not,    ipso    facto,    exclude    the 

There  are  many  cases  of  trust  cog-  jurisdiction  of  courts  of   law." 

nizable  only    in    a   court   of    equity.  46.  Hathaway       v.       Cincinnatus, 

The  cases  of  express  trusts  of  prop-  (187'5)  62  N.  Y.  434,  447. 

erty  are  generally  of  this  kind.     The  47.  Roberts  v.  Ely,    (1889)   113  N. 

duty  of  the  trustee  to  the  cestui  que  Y.  128,  22  State  Rep.  185,  20  N.  E. 

trust,   to  perform   the  trust  and   to  606;   Bleeeker  v.  Balje,    (Sup.  1910) 

account  according  to   its  terms   and  138  App.  Div.  706,  123  N.  Y.  S.  809. 

conditions,  is  as   a  general  rule  en-  48.  Hathaway       v.       Cincinnatus, 

forceable  only  in  an  equitable  action.  (1875)    62  N.   Y.  434,  447;   Roberts 

The  necessity  of  taking  an  account,  v.   Ely,    (1889)    113   N.  Y.   128,   131, 

the    frequent    complexity   of   details,  22    State   Rep.    185,   20   N.    E.    608; 

the    separate    and    varied    interests  Bleeeker  v.   Balje,    (Sup.    1910)    138 

often  affected,   and  the   necessity   of  App.    Div.    706,    123    N.    Y.    S.   809; 

molding   the   relief   to   suit   the   cir-  Pierce    v.    Crafts,     (Sup.    1815)     12 

cumstanees,  render  the  procedure  of  Johns.  90. 

courts   of   equity  peculiarly  suitable  49.  Roberts,  v.  Ely,    (1889)    113  N. 

in     the     administration     of     formal  Y.   128,   131,   22   State  Rep.   185,  20 

trusts,  arid  in  many  cases  indispens-  N.  E.  606    (per  Andrews,  J.). 
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an  action  for  money  had  and  received  lies  in  favor  of  one  person 
against  another  where  that  other  person  has  received  money  under 
such  circumstances  that  in  equity  and  good  conscience  he  ought 
not  to  retain  it  and  which  ex  aequo  et  bono  belongs  to  the  plain- 
tiff ;  ^^  and  this  is  often  true  though  equitable  rules  or  principles 
are  invoked  as  a  basis  for  the  recovery.'^ 

To  maintain  an  action  of  this  character  the  plaintiff  must  allege 
and  prove  that  the  defendant  has  actually  received  money,  or  its 
equivalent,  which  belongs  of  right  to  the  plaintiff,  and  which  the 
defendant  is  bound  in  conscience  to  pay  over  to  the  plaintiff."^ 
The  burden  of  proving  this  is  on  the  plaintiff,^'  and  he  must  also 
show  the  amount  of  money  which  he  claims  has  been  received  to 
his  use.^*  But  where  it  is  shown  that  the  defendant  has  received 
money  to  the  use  of  the  plaintiff,  the  defense  that  he  has  paid  over 
the  money  or  disposed  of  it  under  the  authority  pf  the  plaintiff, 
or  has  been  otherwise  relieved  from  liability  therefor,  is  an  affirma- 
tive one  to  be  established  by  the  defendant.*^  Proof  merely  that 
money  was  paid  over  by  the  plaintiff,  or  at  his  instance,  to  the 
defendant,  does  not  sufficiently  prove  that  it  was  received  by  the 
defendant  for  the  use  of  the  plaintiff,  but  the  presumption  is  that 


50.  Roberts  v.  Ely,  (1889)  113  N. 
Y.  128,  131,  22  State  Rep.  185,  20 
N.  E.  606;  Weston  v.  Brown,  (1899) 
158  N.  Y.  360,  53  N.  E.  36,  affirming 
91  Hun  639,  71  State  Rep.  624,  36 
N.  Y.  S.  675;  Merino  v.  Munoz,  (Sup 
1904)  99  App.  Div.  201,  90  N.  Y.  S 
985;  Friend  v.  Rosenwald,  (Sup 
1908)  124  App.  Div.  226,  108  N.  Y 
S.  701;  Davenport  v.  Walker,  (Sup, 
190«)  132  App.  Div.  96,  116  N.  Y.  S 
411;  Metropolitan  L.  Ins.  Co. 
Read;  (iSup.  1915)  168  App.  Div.  828, 
154  N.  Y.  S.  523;  Tucker  v.  Ives, 
('Sup.  1826)  6  Cow.  193;  Burrows  v. 
Turner,  (Sup.  1840)  24  Wend.  276; 
O'Maley  v.  Reese,  (Sup.  G.  T.  1849) 
6  Barb.  658;  Prout  v.  Chisolm,  (Sup. 
G.  T.  1895)  89  Hun  108,  68  State 
Rep.  829,  34  N.  Y.  S.  1066;  Locomo- 
bile Co.  V.  Nichols,  (Sup.  App.  T. 
1914)  84  Misc.  44,  145  N.  Y.  S.  941; 
La  Forge  v.  Cornell,  (iSup.  App.  T. 
1911)  127  N.  Y.  S.  453;  American 
Soc.,  etc.  V.  Cohoes,  (Sup.  G.  T.  1886) 


4  State  Rep.  808,  25  Wkly.  Dig.  229 ; 
Fox  V.  McComb,  (Sup.  G.  T.  1892) 
45  State  Rep.  754,  18  N.  Y.  S.  611; 
Mulcahy  v.  Devlin,  (Com.  PI.  G.  T. 
1883)  12  Daly  132,  17  Wkly.  Dig. 
308. 

51.  Merino  v.  Munoz,  (Sup.  1904) 
99   App.  Div.  201,   90  N.  Y.  S.   985. 

52.  See  infra,  section  1079  et  seq., 
as  to  the  necessity  for  the  actual 
receipt  of  money  as  a  basis  for  the 
action. 

53.  Gorlitzer,  v.  Levenson,  (Sup. 
App.  T.  1907)  107  N.  Y.  S.  130; 
Levine  v.  Klein,  (Sup.  App.  T.  1908) 
113  N.  Y.  S.  95. 

54.  Kane  v.  Aldridge,  (Sup.  G.  T. 
1894)  78  Hun  606,  61  State  Rep.  433, 
29  N.   Y.   S.  444. 

55.  Andrews  v.  Moller,  (Sup.  G.  T. 
1885)  37  Hun  480;  Rice  v.  Kabak, 
('Sup.  App.  T.  1911)  72  Misc.  16,  128 
N.  Y.  S.  1092;  Garfield  v.  Blair, 
(«up.  G.  T.  1890)  32  State  Rep. 
460,  10  N.  Y  S.  340. 
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it  was  received  by  the  defendant  for  his  own  use  on  some  sufficient 
consideration.^ 

Assumpsit  for  money  had  and  received  is  strictly  a  common  law 
action  as  distinguished  from  a  suit  in  equity,  and  the  provision 
of  the  Code  of  Civil  Procedure,  section  452,  with  regard'  to  the 
bringing  in  of  new  parti^,  does  not  apply,  as  this  section  refers 
to  parties  in  what,  under  the  old  practice,  would  have  been  suits 
in  equity,  and  it  was  not  intended  thereby  to  make  it  incumbent  on 
a  plaintiff  in  an  action  at  law  to  sue  any  other  than  the  parties 
he  should  choose.^' 

§  1062.  Equitable  Considerations. — In  assumpsit  for  money  had 
and  received  the  right  to  maintain  the  action  depends  on  the 
question  to  which  party,  plaintiff  or  defendant,  does  the  money 
belong  ex  aequo  et  bono.^'  As  said  by  Prior,  J. :  "  The  action 
for  money  had  .and  received,  proceeding  upon  equitable  principles, 
is  defeated  by  an  equal  equity  in  the  defendant;  and  he  is  never 
held  to  return  what  he  may  keep  with  a  good  conscience.""'  In 
this  respect  the  action  is  said  to  be  an  "  equitable  one, ' '  ^°  and 
to  be  the  most  favorable  way  in  which  a  defendant  can  be  sued; 
he  can  ordinarily  be  made  liable  no  further  than'  the  money  he 
has  received,  and  against  that  he  may  go  into  every  equitable 
defense  on  the  general  issue;  he  may  claim  every  equitable  allow- 

56.  Bradner  v.  Fitzhugh,  (Sup.  G.  72  State  Rep.  274,  37  N.  Y.  S.  1093, 
T.  1877)    4  Wkly.  Dig.  516.            '  whieh  is  affirmed  157  N.  Y.  718  on 

57.  Chapman  V.  Fonbea,  (1800)  123  opinion  below,  53  N.  E.  1124;  Sabin- 
N.  Y.  532,  34  State  Rep.  351,  26  N.  son  v.  Herter,  (Sup.  App.  T.  1900) 
E.  3.  30  Misc.  439,  62  N.  Y.  S.  433;   Sea- 

58.  Kingston  Bank  v.  Eltinge,  ward  v  Tasker,  (Sup.  Tr.  T.  1913) 
(1876)  66  N.  Y.  6.25,  affirming  5  80  Misc.  570,  141  N.  Y.  S.  6.18;  Home 
Hun  653;  Chapman  V.  Forbes,  (1890)  Ins.  Co.  v.  Murphy,  (Sup.  App.  T. 
123  N.  Y.  532,  34  State  Rep.  351,  26  1920)  112  Misc.  192,  182  N.  Y.  S. 
N.  E.  3;  Schank  v.  Schuchman,  6618;  Gutman  v.  Rogers,  (Com.  PI. 
(1914)  212  N.  Y.  392,  106  N.  E.  127;  G.  T,  1891)  37  State  Rep.  2«4,  13  N. 
Continental  Nat.  Bank  v.  Trades*-  Y.  S.  891 ;  Sahler  v.  Williamis,  (Sup. 
inen's  Nat.  Bank,  (Sup.  1«99)  36  G.  T.  1883)  17  Wkly.  Dig.  80. 
App.  Div.  112,  56  N.  Y.  S.  545;  Kelly  59.  Dumois  v.  Hill,  (Com.  PI.  Sp. 
Asphalt  Block  Co.  v.  Brooklyn  As-  T.  1895)  11  Misc.  242,  243,  32  N.  Y. 
phalt  Co.,  (Sup.  1920)  190  App.  Div.  S.  164,  approved  on  appeal  2  App. 
760,  180  N.  Y.  S.  806,  191  App.  Div.  Div.  5.2a,  72  State  Rep.  274,  37  n! 
920,  922,  181  N.  Y.  S.  941;  Eddy  v.  Y.  S.  1093,  which  is  affinned  on 
Smith,  (Sup.  1835)  13  Wend.  488;  opinion  below  157  N.  Y.  718,  53  N. 
Buel    V.    Boughton,     (Sup.    1846)     2  E.    1124. 

Denio  91,  93;  Dumois  v.  Hill,   (Com.  60.  Chapman     v.     Forbes,     (1890) 

PI.  Sp    T.  1895)   11  Misc.  242,  32  N.       123   N.   Y.    53(2,   536,    34    State  Rep. 
Y.  S.  164,  affirmed  2  App;  Div.  625,      361,  26  N.  E.  3. 
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ance,  etc. —  in  short,  he  may  defend  himself  by  everything  which 
shows  that  the  plaintiff  is  not  entitled  to  the  whole  of  his  demand 
or  any  part  of  it.^^  While  the  action  for  money  had  and  received 
should  be  encouraged  within  proper  limits,  it  should  not  be 
extended,  it  has  been  said,  ' '  to  cases  in  which  the  defendant  may 
be  deprived  of  any  right  or  subjected  to  any  inconvenience 
thereby.  "*2  And  it  has  been  held  that  the  action  will  not  lie 
where  the  question  as  to  the  liability  of  the  defendant  to  pay  the 
sum  claimed  by  the  plaintiff  depends  on,  and  is  involved  with, 
a  complex  account  between  the  parties  and  others,  which  can  only 
be  properly  taken  and  adjusted,  in  a  manner  to  conclude  all  parties, 
in  a  court  of  equity.^' 

§  1063.  Illustrations  of  Rule  Generally. —  If  money  is  received 
by  one  person  to  the  use  of  another  and  misappropriated  to  his 
own  use,  he  is  liable  therefor  in  an  action  for  money  had  and 
received,**  and  the  same  is  true  where  a  person  receives  money 
belonging  to  another  to  be  applied  to  a  certain  purpose  and  fails  to 
do  so.*^  Where  money  is  paid  by  one  person  to  another  to  the  use 
of  a  third  person,  though  paid  without  the  latter 's  command,  the 
action  will  lie  on  a  promise  implied  by  law  to  pay  over  the  money 
so  received.^  Where  money  raised  by  taxes  is  paid  into  the  county 
treasury,  to  be  expended  for  the  benefit  of  a  town,  and  is  appro- 
priated to  the  use  of  the  county,  an  action  on  behalf  of  the  town 
for  money  had  and  received  to  its  use  will  lie  against  the  county." 
So  where  money  is  directed  by  statute  to  be  paid  by  a  county 
treasurer  to  the  supervisor  of  a  particular  town,  and  the  statute 
imposes  on  the  latter  the  duty  to  apply  the  money  thus  received 
in  the  payment  of  certain  bonds  issued  by  the  town,  the  supervisor 

61.  Clia.pman  v.  Foribes,  (1890)  632,  7  N.  Y.  iS.  864,  affirmed  ISO  N. 
123  N.  Y.  532,  5S6,  34  State  Rep.  Y.  641  mem.,  30  N.  E.  1033;  Thomas 
351,  26  N.  E.  3.  See  also  Rathbone  v.  Ruhl,  (Sup.  Tr.  T.  1900)  30  Misc. 
V.    Stocking,     (Sup.    G.    T.    1848)    2  567,  62  N.  Y.  S.  929. 

Barb.   135     146.  66.  Chapman  v.  Forbes,  (1890)  123 

62.  Rathbone  v.  Stocking,  (Sup.  G.  N.  Y.  532,  34  'State  Rep.  351,  26  N. 
T  1848)  2  Barb.  135,  145,  See  also  E.  3;  Harrington  v.  Green,  (Sup. 
Eddy  V.Smith,  (Sup.  1835)  13  Wend.  App.  T.  1907)  107  N.  Y.  S.  403; 
488,  490;  Moyer  v.  Shoemaker,  (Sup.  Berry  v.  Mayhew,  (Com.  PI.  1861)  1 
G.  T.  1849)   5  Barib.  319,  32i2.  Daly  54. 

63.  Rathbone  V.  Stocking,  ( Sup.  G.  67.  Strough  v.  Jefferson  County, 
T.  1848)  2  Barb.  136.  (1890)   119  N.  Y.  212,  28  State  Rep, 

64.  Dumond  v.  Carpenter,  (Sup.  967,  23  N.  E.  5'5i2,  50  Hun  54,  affirm- 
1808)    3  Jolhns.   183.  ing  23   State   Rep.   940,   3   N.  Y.   S. 

65.  Darragh  v.  Rosa,  (Sup.  G.  T.  110.  See  also  Bridges  v.  Sullivan 
1889)  5  Silv.  Sup.  323,  28  State  Rep.  County,   (1883)    92  N.  Y.  570. 
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is  liable  to  the  bondholders  in  an  action  for  money  had  a,nd 
received  and  in  such  action  is  not  permitted  to  go  behind  the  pay- 
ment of  the  money  to  him  and  question  the  validity  of  the  bonds.'* 
The  action  will  also  lie  against  a  sheriff  for  money  collected  by 
him  on  execution  for  the  use  of  the  judgment  creditor,*'  and  is  a 
proper  form  of  remedy  to  recover  from  a  mortgagee  the  surplus 
proceeds  of  a  statutory  foreclosure  over  the  amount  necessary  to 
satisfy  the  mortgage  debt.'"  Ordinarily  the  rights  and  liabilities 
of  partners  inter  se  are  to  be  settled  by  a  suit  in  equity,  but  if 
the  accounts  have  been  stated  between  them,  the  indebtedness  of 
one  to  the  other  arising  put  of  the  receipt  of  partnership  funds 
ascertained  and  a  promise  to  pay  made,  an  action  for  money  had 
and  received  is  a  proper  remedy  to  enforce  payment.''^  It  will 
lie  against  a  pledgee  of  collateral  security  to  recover  surplus  money 
collected  on  the  securities,'^  as  where  an  insurance  policy  is  assigned 
as  collateral  security ; ''  and  against  a  magistrate  or  justice  of  the 
peace  who  wrongfully  fails  to  pay  over  fines  imposed  and  collected 
by  him.'*  So  where  goods  were  sold  on  a  conditional  sale,  with 
authority  to  the  buyer  to  sell  and  transfer  title  to  bona  fide  pur- 
chasers but  with  the  provision  that  the  proceeds  of  such  sales 
should  be  moneys  had  and  received  by  the  buyer  for  the  seller  until 
a  sufficient  amount  thereof  should  have  been  paid  to  the  seller  to 
cancel  the  indebtedness  arising  on  the  sale  to  the  buyer,  it  was 
held  that  the  seller  could  recover  from  the  buyer,  in  an  action 
for  money  had  and  received,  the  proceeds  of  sales  made  by  the 
buyer  to  the  extent  of  the  unpaid  purchase  money,  though  a  part 
of  the  goods,  before  resale  by  the  buyer,  was  destroyed  by  fire.'° 
It  was  decided  at  an  early  date  that  a  note  or  bill  of  exchange 
would  support  a  common  count  for  money  had  and  received,  and 

68.  Koas  V.  Curtis,  (Sup.  G.  T.  N.  Y.  363,  15  State  Rep.  521,  16  N. 
1859)  30  Barlb.  238,  affirmed  31  N.  Y.  E.  547;  Sharp  v.  Roee,  (Sup.  G.  T. 
606-.  See  also  Murdock  v.  Aikin,  1892)  49  State  Rep.  4i20,  20  N.  Y.  S. 
(Sup.   G.  T.  1858)   29  Barb.  69.  826,    affirmed   on   opinion   below   139 

69.  Armstrong  v.  Garrow,  (Sup.  N.  Y.  652,  95  N.  E.  207,  54  State 
1826)    6  Cow.  465.  Rep.  934. 

70.  Cope  V.  Wheeler,  (1869)  41  N.  74.  Green  Island  v.  Williams, 
Y.  303.  (iSup.  1903)   70  App.  Div.  260,  79  N. 

71.  Rainsford  v.   Rainsford,    (iSup.  Y.  8.  791. 

G.  T.  1870)   57  Barb.  58,  affirmed  47  75.  Weston  v.  Brown,    (18M)    158 

N.  Y.  66«  mem.  N.  Y.  360,  53  N.  E.  38,  affirming  91 

72.  Sears  v.  Patrick,  (iSup.  1840)  Hun  639,  71  State  Rep.  624,  36  N. 
23  Wend.    528.  Y.  S.  675. 

73.  King  V.  Van  Vleek,   (1888)   109 
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if  negotiable   a  recovery  may  be  had   on  such  a   count  by  an 
indorsee.™ 

"Where  land  is  sold  subject  to  certain  liens,  whatever  deduction 
the  grantee  may  obtain  from  the  lienors  in  respect  to  such  lien 
inures  to  his  benefit  and  not  to  the  benefit  of  his  grantor,  and  the 
law  does  not  imply  any  contract  on  his  part  to  account  to  the 
grantor  to  the  extent  of  such  reductions."  So  where  at  the  time 
of  a  conveyance  of  land  a  deduction  from  the  agreed  price  is  made 
on  account  of  unpaid  taxes,  this  does  not  impose  any  liability  on 
the  grantee  to  pay  such  taxes  or  confer  on  a  mortgagee  any  right 
to  recover,  on  the  grantee 's  failure  to  pay  the  taxes,  the  amount  of 
the  deduction  as  money  paid  to  his  use.'*  In  an  early  case  where 
a  grantee  of  the  equity  of  redemption  brought  an  action  for  money 
had  and  received  against  a  mortgagee  to  recover  the  surplus  of  a 
statutory  foreclosure  sale  over  the  mortgage  debt,  and  it  appeared 
that  at  the  time  of  the  conveyance  to  the  plaintiff  the  defendant 
held  a  judgment  against  the  mortgagor  which  was  also  a  lien  on 
the  land,  it  was  held,  on  equitable  principles,  that  the  defendant 
was  entitled  to  retain  from  the  proceeds  of  the  sale  the  amount 
of  such  judgment  in  addition  to  the  amount  of  the  mortgage  debt.'' 
The  fact  that  a  seller  was  guilty  of  the  crime  of  bribing  an  agent 
of  the  buyer  with  respect  to  sales  made  through  such  agent,  while 
it  may  be  a  defense  to  any  action  by  the  seller  to  recover  the 
price  of  the  goods  sold,*"  does  not  permit  the  buyer  to  recover, 
in  an  action  for  money  had  and  received,  payments  made  to  the 
Teller,  without  any  deduction  for  the  benefits  received  by  the  buyer 
from  his  use  and  consumption  of  the  goods  purchased,  as  all  the 
moneys  paid  cannot  be  said  in  equity  and  good  conscience  to 
belong  to  the  buyer.*^  "Where  property  is  stolen  and  sold  by  the 
thief,  he  acquires  the  legal  title  to  the  proceeds  of  such  sale,  and 
where  no  steps  are  taken  by  the  purchaser  to  follow  and  claim 


76.  Black  v.  Oafife,   (1852)   7  N.  Y.  Operating  Co.,    (Sup.  App.  T.  1913) 
281;    Rockfeller   v.    Robinson,    (Sup.  79  Misc.  611,   140  N.  Y.  S.  512. 
18i37)  17  Wend.  206;  Pierce  v.  Crafts,  79.  Eddy  v.  Smith,  (Sup.  1835)   13 
(Sup.  1815)   12  Johns.  90   (note  pay-  Wend.  488. 

able  to  bearer).     See  also  Throop  v.  80.  See  supra,  section  413. 

Cheeseman,     (Sup.    1815)     16    Johns.  81.  Schank  v.  Schuchman,    (1914) 

264.  212  N.  Y.  352,  106  N.  E.  127,  affirm- 

77.  Stemmler  v.  Alsdorf,  (Sup.  ing  157  App.  Div.  926,  142  N.  Y.  S. 
1915)  167  App.  Div.  663,  153  N.  Y.  573,  which  affirmed  80  Misc.  311,  141 
S.  8.  N.   Y.   S.  242. 

78.  Realty  Federation  v.  New  York 
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such  moneys,  the  thief  or  his  assignee  may  recover  the  same  in 
case  they  are  taken  and  wrongfully  retained  by  a  third  person.*^ 
§  1064.  Money  Wrongfully  Obtained. —  An  action  for  money 
had  and  received  is  a  proper  remedy  where  one  has  obtained  the 
money  of  another  through  extortion,  imposition,  deceit  or  theft. 
In  all  such  cases  the  tort  may  be  waived  and  the  claim  made  for 
money  had  and  received  based  on  the  promise  implied  by  law ;  ^^ 
as  where  a  public  officer  wrongfully  or  illegally  exacts  greater 
costs  or  fees  than  are  allowed  by  law,^*  or  where  a  person  wrong- 
fully, even  under  a  claim  of  right,  obtains  public  funds.*^  It  has 
also  been  settled  from  an  early  date  that  the  action  may  be  main- 
tained by  the  lawful  incumbent  against  a  usurper  of  a  public 
office  to  recover  the  salary  or  emoluments  received  by  the  latter 
while  so  unlawfully  occupying  the  office.^*  If  one  person  wrong- 
fully collects  a  check  or  note  owned  by  another  he  may  be  held 
liable  to  the  latter  in  this  form  of  action ;  ^  as  where  one  leaves 


82.  Dinnebeil  v.  Ringer,  (iSup.  App. 
T.  1917)  101  Misc.  658,  167  N.  Y.  S. 
952. 

83.  Byxbie  v.  Wood,  (lS6i2)  24  N. 
Y.  607,  affirming  Sheldon  v.  Wood, 
15  Super.  Ct.  267;  Andrews  v.  Arti- 
sans' Bank,  (1S63)  26  N.  Y.  298; 
National  TrastCo.  v.  Gleason,  (1879) 
77  N.  Y.  4O0;  Rothschild  v.  Miack, 
(1889)  115  N.  Y.  1,  23  State  Rep. 
922,  21  N.  E.  726,  affirming  42  Hun 
72,  3  State  Rep.  471;  Sarasohn  v. 
Miles,  (Sup.  19O0)  5i2  App.  Div.  628, 
65  N.  Y.  S.  108,  affirmed  169  N.  Y. 
573  mem.,  61  N.  E.  1134;  Bleecker 
V.  Balje,  (Sup.  1910)  138  App.  Div. 
706,  708,  123  N.  Y.  S.  809;  Ashner 
V.  Abenheim,  (Sup.  G.  T.  1894)  83 
Hun  34,  64  State  Rep.  129,  31  N.  Y. 
S.  514,  on  later  appeal  19  Misc.  282, 
43  N.  Y.  6.  69,  affirmed  31  App. 
Div.  623,  52  N.  Y.  S.  270;  Lefkowitz 
V.  Reich,  (Sup.  App.  T.  1906)  50 
Misc.  319,  98  N.  Y.  S.  695;  National 
L.  Ins.  Co.  V.  Minch,  (1873)  53  N.  Y. 
144,  reversing  on  other  grounds  6 
Lans.  100.  See  infra,  section  1043,  as 
to  waiver  of  tort  generally. 

84.  Moulton  v.  Bennett,  (Soip. 
1836)  18  Wend.  586,  9»8;  Britton  v. 
Frink,  (App.  1847)  3  How.  Pr.  102, 
How.  App.  Oas.  4,  4  How  Pr.  144. 


85.  People  v.  Fields,  (1874)  58  N. 
Y.  491;  People  v.  Wood,  (1890)  121 
N.  Y.  522,  31  State  Rep.  860,  24  N. 
E.  952;  Rodgers  v.  Baker,  (Sup. 
1910).  136  App.  Div.  851,  li22  N.  Y. 
S.  91;  Bleecker  v.  Balje,  (Sup.  1910) 
138  App.  Div.  706,  123  N.  Y.  S.  809; 
Westchester  v.  Henderson,  (Sup.  G. 
T.  1886)   24  Wkly.  Dig.  237. 

86.  Nidhols  v.  MaoLean,  (1886) 
101  N.  Y.  S26,  534,  5  N.  E.  347, 
affirming  19  Wkly.  Dig.  96 ;  Kessel  v. 
Zeiser,  (1886)   102  N.  Y.  114. 

But  a  mere  employee  of  a  municipal 
or  quasi  municipal  corporation,  who 
is  wrongfully  discharged  from  his  po- 
sition, is  not  an  officer  within  the 
meaning  of  this  rule  and  cannot 
maintain  an  action  against  the  per- 
son succeeding  to  his  position  to  re- 
cover the  salary  paid  to  him.  And  it 
is  held  tihat  the  superintendent  of 
highways  in  the  borough  of  Manhat- 
tan is  an  employee  and  not  an  officer 
and  cannot,  in  case  he  is  wrongfully 
discharged,  recover  from  his  suc- 
cessor the  salary  paid  the  latter. 
Collins  V.  Scannell,  (Sup.  Tr.  T. 
1917)  101  Misc.  601,  168  N.  Y.  S. 
720. 

87.  Ackerman  v.  Cobb  Lime  Co., 
(1891)   125  N.  Y.  361,  36  State  Rep. 
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his  check  with  another  for  a  certain  purpose  and  the  latter  wrong- 
fully cashes  it.*^  And  where  the  president  of  a  corporation,  with- 
out authority,  indorsed  the  name  of  the  corporation  on  a  check 
payable  to  It,  and  deposited  the  check  for  collection  with  the 
defendant,  by  whom  it  was  collected  and  the  money  paid  over  to 
the  president,  the  defendant  was  held  liable  to  the  corporation  in 
an  action  for  money  had  and  received.*'  Also  where  a  seller 
agreed  to  sell  goods  to  the  buyer  at  the  lowest  price  at  which  he 
sold  to  others,  and  instead  exacted  a  higher  price,  representing 
that  this  price  was  the  lowest  at  which  he  sold,  it  was  held  that, 
to  the  extent  of  the  excessive  charge,  the  money  paid  by  the  buyer 
was  procured  by  fraud  and  the  law  would  imply  a  promise  by  the 
seller  to  refund  it.'"  Though  a  voluntary  payment  by  a  debtor 
on  a  debt  theretofore  discharged  in  bankruptcy  cannot  ordinarily 
be  recovered  back,  it  is  otherwise  where  an  agent,  without  his 
principal's  knowledge  or  consent,  applies  funds  in  the  agent's 
hands  in  payment  of  such  a  debt  of  his  principal.  Thus  where 
the  maker  of  a  note  payable  at  a  bank  had  been  relieved  from 
liability  thereon  by  a  discharge  in  bankruptcy  and  thereafter  the 
holder  of  the  note  presented  it  for  payment  at  the  bank  and 
received  payment  from  funds  of  the  maker  on  deposit  with  the 
bank,  the  maker  was  held  entitled  to  recover  from  the  holder  the 
moneys  so  received  as  money  had  and  received  to  his  use.'^ 

§  1065.  Payment  Induced  by  Fraud  of  Third  Person. —  If  one 
person  is  induced  to  pay  money  to  another  through  the  fraud  of 
a  third  person,  the  person  receiving  the  money  may  be  held  liable 
therefor  in  an  action  for  money  had  and  received  though  he  had 
no  knowledge  of  the  fraud.'^  This  has  been  held  true  where  a 
defaulting  county  treasurer  after  the  expiration  of  his  term  of 
office  obtained  a  loan  from  a  bank,  as  and  for  the  county,  on  a 

284,  affirming  as  to  this  but  revere-  90.  Holtz    v.   Schmidt,     (1874)    59 

ing   on   other   grounds   51   Hun   310,  N.  Y.  253. 

21  State  Rep.  421,   3  N.  Y.  S.  892;  91.  Horowitz  v.  Cohen,  (Sup.  1916) 

E.  Mock  Co.  V.  Security  Bank,   (iSup.  172  App.  Div.  700,  159  N.  Y.  S.  325. 

1917)    176  App.  Div.  842,   163  N.  Y.  92.  Hathaway  v.  Delaware  County, 

S.    277,    on    prior    appeal    166    App.  (1906)    185  N.  Y.  368,  78  N.  E.  163, 

Div.  1'21,   151  N.  Y.  S.  756.  reversing  103  App.   Div.   179,   93   N. 

88.  Silver  V.  Krellman,  (Sup.  1903)  Y.  S.  436;  Oanal  Bank  v.  Albany 
89  App.  Div.  363,  85  N.  Y.  S.  945.  Bank,  (Sup.  1841)   1  Hill  287;  Mulli- 

89.  E.  Moch  Co.  v.  Security  Bank,  gan  v.  Harlan,  (Sup.  App.  T.  1905) 
(Sup.  1917)    176  App.  Div.  842,  163  46   Misc.  571,  92  N.  Y.  S.   765. 

N.   Y.   S.   277,   on   prior   appeal    166 
App.  Div.  121,  151  N.  Y.  S.  756. 
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forged  note  of  the  county,  and  received  therefor  the  check  of  the 
bank  payable  to  his  successor  as  treasurer,  by  whom  it  was  received 
and  cashed  in  payment  of  the  ex-treasurer's  indebtedness  to  the 
county ;  '^  where  the  plaintiff  purchased  from  the  maker  a  note, 
on  which  was  the  defendant's  forged  indorsement,  giving  therefor 
his  check  payable  to  the  defendant,  who  cashed  the  check  and 
turned  over  the  money  to  such  third  person ;  '*  and  also  where  a 
blank  check  which  the  maker  had  signed  was  stolen  from  him, 
filled  out  by  the  thief  and  transferred  for  value  to  the  defendant, 
by  whom  it  was  cashed.'^  On  the  other  hand,  the  fact  that  the 
cashier  of  a  bank,  having  ostensible  authority  to  draw  bank  drafts, 
draws  a  draft  payable  to  his  personal  creditor  and  in  satisfaction 
of  his  personal  debt  does  not,  it  has  been  held,  entitle  the  bank, 
after  the  draft  has  been  paid,  to  recover  the  amount  from  such 
creditor  who  received  the  payment  in  good  faith.'* 

§  1066.  Following  Money  into  Hands  of  Third  Person.— The 
action  for  money  had  and  received  lies,  not  only  against  the  person 
who  appropriates  the  money  of  another,  but  also  against  a  person 
who  receives  it  from  the  former  if  he  has  notice  that  the  person 
paying  it  over  has  no  title  or  right  to  do  so  or  receives  it  under 
circumstances  which  do  not  permit  him  in  good  conscience  to  retain 
it.''     Thus  where  money  is  stolen  by  an  employee  and  lost  at 

93.  HathsuwEiy  v.  Delaware  County,  the  payment  or  settlement  of  debts 
(1906)  1S5  N.  Y.  368,  78  N.  E.  153,  and  in  other  commercial  transactions 
revers'ing  103  App.  Div.  179,  93  N.  Y.  that  tlhey  have  almost  acquired  the 
S.  436.  characteristios  of  money.     So  long  as 

94.  Mulligan  v.  Harlan,  (Sup.  App.  they  are  drawn  on  behalf  of  a  solvent 
T.  1905)  46  Misc.  571,  92  N.  Y.  S.  bank  and  upon  a  solvent  drawee,  and 
766.  signed  by  one  of  the  officers  usually 

95.  Linick  v.  Nutting,  (iSup.  1910)  signing  such  instruments,  they  are 
140  App.  Div.  265,  125  N.  Y.  S.  9i3.  regarded  by  the  commiercdal  commu- 

96.  Goshen  Nat.  Bank  v.  State,  nity  very  much  the  same  as  so  much 
(1894)  141  N.  Y.  379,  57  State  Rep.  cash,  and  the  fact  that  the  draft  was 
597,  36  N.  E.  316.  In  this  case  the  drawn  by  a  cashier  directly  in  favor 
cashier  of  a  bank,  who  was  also  a  of  his  own  creditor  and  sent  to  that 
county  treasurer  and  in  default  in  creditor  by  him,  would  not  naturally 
paying  taxes  over  to  the  state,  in  give  rise  even  to  the  suspicion  that 
payment  thereof  drew  a  bank  draft  there  was  anything  irregular,  fraud- 
payable  to  the  state  comptroller  ulent  or  wrong  in  the  conduct  of  the 
whicjh  was  cashed  by  the  latter  and  cashier.  The  presumption  would  he 
the  proceeds  applied  in  satisfaction  that  he  had  performed  his  duty  and 
of  the  treasurer's  indebtedness.  A  re-  paid  for  the  draft,  and  that  it,  there- 
covery  by  the  bank  against  the  state  fore,  was  his  property." 

was    denied,    Peckham,    J.,    saying:  97.     Caussidiere    v.    Beers,     (App. 

"Bank  or  cashier's  drafts   are  used       1865)   2  Keyes  198,  1  Abb.  App.  Dec. 
so  enormously  at  the  present  time  in       333;    Heidenheimer   v.    Boyd,    (Sup. 
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gaming  the  employer  may,  in  an  action  for  money  had  and  re- 
ceived, recover  it  from  the  winner.'^  Likewise  where  an  agent 
uses  his  principal's  money  to  pay  his  individual  debt  and  the 
creditor  has  notice  of  such  fact,  the  latter  may  be  held  liable  to 
the  principal  in  an  action  for  money  had  and  received.^'  This, 
however,  does  not  permit  one  from  whom  money  has  been  obtained 
by  fraud,  or  even  theft,  to  recover  it  as  money  had  and  received  to 
his  use  from  one  to  whom  it  is  paid,  in  the  ordinary  course  of 
business  and  without  knowledge  of  the  fraud  or  theft,  though  it  is 
received  in  payment  of  an  antecedent  debt.^ 

§  1067.  Money  Received  by  Agent  for  Principal. —  An  agent 
who  receives  money  to  the  use  of  his  principal  is  ordinarily  liable 


18»7)  15  App.  Div.  580,  44  N.  Y.  S. 
687;  Davenport  v.  Walker,  (iSup. 
1909)  132  App.  Div.  96,  116  N.  Y.  S. 
411;  Bleecker  v.  Balje,  (Sup.  1910) 
138  App.  Div.  706,  709,  123  N.  Y.  S. 
809;  Seaward  v.  Tasker,  (Sup.  1915) 
171  App.  Div.  964,  156  N.  Y.  S.  243, 
leversing  143  N.  Y.  S.  257;  Amidon 
v.  Wheeler,  (Sup.  1848)  3  Hill  137; 
Gilpin  V.  Daly,  (Sup.  1890)  24  Abb. 
N.  Cas.  21-6,  11  N.  Y.  iS.  6. 

98.  Oaussidiere  v.  Beers,  (App. 
1865)  2  Keyes  198,  1  Abb.  App.  Dec. 
333.  See  also  Botts  v.  Mercantile 
Bank,  (Sup.  1915)  170  App.  Div. 
879;  156  N.  Y.  S.  700;  Gilpin  v. 
Daly,  (Sup.  1890)  24  Abb.  N.  Cas. 
216,  11  N.  Y.  S.  6. 

99.  Davenport  v.  Walker,  (Sup. 
1909)  132  App.  Div.  96,  116  N.  Y.  S. 
411. 

1.  Stephens  v.  Board  of  Education, 
(1879)  79  N.  Y.  183,  reversing  3  Hun 
712,  6  Thomp.  &  C.  148;  Ne^vllall  v. 
Wyatt,  (189^3)  139  N.  Y.  462,  54 
State  Rep.  708,  34  N.  E.  1045.  See 
also  Justh  V.  National  Bank,  (1874) 
56  N.  Y.  478.  In  the  Stephens  case, 
supra,  Andrews,  Ch.  J.,  said :  "  It 
is  said  that  the  case  is  to  be  governed 
by  the  doctrine  established  in  this 
state  that  an  antecedent  debt  is  not 
such  a  consideration  as  will  cut  oS 
the  equities  of  third  parties  in  re- 
spect to  negotiaible  securities  obtained 
by  fraud.     But  no  case  has  been  re- 


ferred to  where  this  doctrine  has 
been  applied  to  money  received  in 
good  faith  in  payment  of  a  debt.  It 
is  absolutely  necessary  for  practical 
business  transactions  that  the  payee 
of  money  in  due  course  of  business 
shall  not  be  put  upon  inquiry  at  his 
peril  as  to  the  title  of  tlie  payor. 
Money  has  no  ear-mark.  The  pur- 
chaser of  a  cihattel  or  a  chose  in  ac- 
tion may,  by  inquiry,  in  most  cases, 
ascertain  the  right  of  the  person 
from  wliom  he  talces  tlie  title.  But 
it  is  generally  impracticable  to  trace 
the  source  from  whiclx  the  possessor 
of  money  has  derived  it.  It  would 
introduce  great  confusion  into  com- 
mercial dealings  if  the  creditor  who 
receives  money  in  payment  of  a  debt 
is  subject  to  the  risk  of  accounting 
tiherefor  to  a  third  person  who  may 
be  able  to  show  that  the  debtor  ob- 
tained it  from  him  by  felony  or 
fraud.  The  law  wisely,  from  consid- 
erations of  pilblic  policy  and  conve- 
nience, and  to  give  security  and  cer- 
tainty to  business  transactions,  ad- 
judges that  the  possession  of  money 
vests  the  title  in  the  holder  as  to 
third  persons  dealing  with  him  and 
receiving  it  in  due  course  of  business 
and  in  good  faith  upon  a  valid  con- 
sideration. If  tlie  consideration  is 
good  as  between  the  parties,  it  is 
good   as  to  all  the  world." 
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to  account  therefor  in  an  action  for  money  had  and  received ;  and 
if  one  assuming,  without  authority,  to  act  as  a!gent  for  a  creditor, 
receives  payment  of  the  debt,  the  creditor  may  ratify  his  act  and 
recover  the  money  so  received  as  money  had  and  received  to  his 
use.2  "Where  the  amount  of  an  award  in  condemnation  proceed- 
ings is  paid  to  one  cotenant  in  common  of  the  land  taken  or 
damaged,  the  other  cotenant  may  ratify  his  act  in  the  receipt  of 
the  money,  though  it  was  unauthorized  in  the  first  instance,  and 
recover  his  share  of  the  award  in  an  action  for  money  had  and 
received.'  It  is  also  held,  where  in  condemnation  proceedings  an 
award  for  the  value  of  buildings  belonging  to  a  lessee  is  made  in 
favor  of  the  lessor  and  paid  to  him,  that  the  lessee  may,  in  an 
action  for  money  had  and  received,  recover  from  the  lessor  the 
amount  of  such  award  equitably  belonging  to  him.^  If,  however, 
money  is  paid  to  a  person  on  his  individual  claim  as  the  party 
entitled  thereto  and  in  hostility  to  any  other  person's  claim  to 
the  money,  as  where  two  persons  are  rival  claimants,  he  cannot, 
on  the  theory  of  a  ratification  of  his  act  as  agent,  be  held  liable 
to  account  to  the  other  claimant.'  In  the  sale  of  goods  in  bond 
subject  to  an  import  duty,  two  methods  of  fixing  the  price  are 
adopted.  In  one  the  sale  is  made  at  what  is  known  as  the  "  long 
price,"  which  denotes  that  the  duty  does  not  come  in  question  at 
all,  that  the  goods  are  sold  at  the  price  fixed  without  reference  to 
the  duty.  In  the  other  the  sale  is  made  at  what  is  known  as  the 
"  short  price,"  that  is,  a  price  is  placed  on  the  goods,  and  the 
buyer  in  addition  thereto  is  to  pay  whatever  the  duty  may  be. 
In  a  sale  under  the  latter  method  of  fixing  the  price,  the  seller  is 
considered  as  receiving  the  amount  paid  him  by  the  buyer  to  enable 
him  to  pay  the  duties  as  the  quasi  agent  of  the  buyer,  and  in  case 
the  duties  do  not  amount  to  the  sum  paid  to  the  seller  for  such 
purpose,  or  in  ease  a  refund  is  made  to  the  seller  by  the  govern- 
ment on  account  of  a  misclassification,  he  is  considered  as  holding 

2.  Fowler  v.  Bowery  Sav.  Bank,  3.  Brinekerhoflf  v.  Wemple,  (Sup. 
(1889)  11.3  N.  Y.  450,  23  State  Rep.  1828)  1  Wend.  570. 
130,  21  N.  E.  172,  23  Abb.  N.  Gas.  4.  Muller  v.  Earle,  (Super.  Ct. 
133,  2  Silv.  App.  280;  Deehen  v.  1873)  35  Super.  Ct.  461. 
Dechen,  (Sup.  1901)  59  App.  Div.  5.  Dumois  v.  Hill,  (iSup.  1896)  2 
166,  68  N.  Y.  S.  1043;  Lefkowitz  v.  App.  Div.  525,  72  State  Rep.  274,  37 
Reich,  (Sup.  App.  T.  1906)  50  Misc.  N.  Y.  S.  1093,  affirmed  157  N.  Y.  718, 
319,  98  N.  Y.  S.  695;  Fox.  v.  Mc-  53  N.  E.  1124,  on  opinion  below.  See 
Comb,  (Sup.  Gr.  T.  1892)  45  State  infra,  section  1076  et  seq.,  as  to  pay- 
Rep.  754,  18  N.  y.  S.  611.  ments  to  rival  claimants  generally. 
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such  excess  or  refund  to  the  use  of  the  buyer,  who  may  recover  it 
in  an  action  for  money  had  and  received.^ 

§  1068.  Money  Received  by  Agent  for  Use  of  Third  Person.— 
The  fact  that  money  is  placed  by  a  debtor  in  the  hands  of  his 
agent  for  transmission  to  or  for  the  purpose  of  paying  a  debt 
owing  by  him  to  a  third  person,  does  not  necessarily  entitle  the 
creditor  to  sue  the  agent  for  money  had  and  received  to  his  use.' 
To  entitle  the  creditor  to  maintain  such  an  action  it  is  necessary 
that  there  be  an  agreement,  either  express  or  to  be  implied  from 
the  circumstances,  by  which  the  funds  become  the  property  of  the 
creditor  so  that  the  debtor  loses  all  control  over  them  and  is  dis- 
abled from  giving  them  another  direction;  or  the  money  must  be 
deposited  with  the  concurrence  of  the  creditor,  or  on  his  promise 
to  pay  it  over  to  the  creditor.*  To  hold  otherwise,  says  Nelson, 
C.  J.,  in  an  early  case,  ' '  would  be  saying  that  the  moment  a  debtor 
puts  money  into  the  hands  of  an  agent  to  pay  a  debt,  it  passes 
entirely  beyond  his  control,  and  vests  absolutely  in  the  creditor, 
without  his  privity  or  assent.  No  such  doctrine  can  be  maintained. 
There  must  be  some  previous  understanding  with  the  creditor  by 
the  defendant,  either  directly  or  through  the  agency  of  the  debtor 
himself,  on  which  to  found  a  right  to  the  fund  or  an  undertaking 
to  pay."'  So  where  money  is  transmitted  by  a  principal  with 
specific  directions  as  to  its  application,  it  is  the  agent's  duty  so  to 
apply  the  money;  and  other  creditors  than  those  whose  claims  are 
directed  to  be  paid  have  no  right  to  the  funds  which  they  can 
enforce  against  the  agent  in  an  action  for  money  had  and  received.'" 
On  the  other  hand,  where  money  is  received  by  an  agent  or  trustee 
under  a  special  direction  from  his  principal,  to  whom  it  belonged, 
to  pay  it  over  to  a  third  person,  the  law  will  imply  a  promise  on 
his  part  to  do  so,  which  will  entitle  such  third  person  to  maintain 
an  action  against  the  agent  for  money  had  and  received  to  his  use.'' 

6.  Friend     v.     Rosenwald,     (Sup.  Martin  v.  Graha-m,  (Sup.  G.  T.  1892) 
1908)  124  App.-  Div.  226,  108  N.  Y.  S.  44  ©tate  Rep.  283,  17  N.  Y.  S.  710. 
701.     See  also  M.  &  E.  Solomon  To-  8.  Seaman  v.  Whitney,  (Sup.  1840) 
baeco  Co.  v.  Cohen,   (1906)   184  N.  Y.  24  Wend.  260. 

308,  77  N.  E.  257,  reversing  95  App.  9.  Seaman  v.  Whitney,   (Sup.  1840) 

Div.  297,  88  N.  Y.  S.  641.  24  Wend.  260. 

7.  Seaman  v.  Whitney,  (Sup.  1840)  10.  New  England  Waterworks  Co.  v. 
24    Wend.    260;     Bigelow    v.    Davis,  Fajrmers'  Loan,  etc.,  Co.,  (Sup.  1900) 
(Sup.  6.  T.  1853)  16  Barb.  561;  Lef-  54  App.  Div.  309,  66  N.  Y.  S.  811. 
kowitz  V.  Reich,  (Sup.  App.  T.  1906)  11.  Weston  v.  Barker,  (Sup.  1815) 
50  Misc.  319,  321,  98  N.  Y.  S.  695;  12    Johns.    276;    Berry    v.    Mayhew, 
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§  1069.  Proceeds  of  Goods  Sold  by  Tortfeasor. —  It  has  been 
settled  from  an  early  date  that  if  a  man's  goods  are  taken  by  a 
trespass  or  other  wrongful  act,  and  sold  by  the  tortfeasor  and 
turned  into  money,  the  owner  may  waive  the  tort  and  recover  the 
proceeds  of  the  sale  in  an  action  for  money  had  and  received.^'' 
And  if  one  co-owner  of  chattels  wrongfully  sells  the  whole  prop.- 
erty,  the  others  may  ratify  the  sale  and  recover  from  the  former 
a  pro  rata  part  of  the  proceeds  of  such  sale."  To  maintain  such 
an  action  against  a  tortfeasor  the  goods  must  have  been  turned 
into  money  or  its  equivalent,  and  the  defendant  must  have  received 
the  proceeds  directly  or  indirectly."  Where  the  tort  is  waived 
and  an  action  for  money  had  and  received  is  brought,  "  the 
receipt  of  the  money  on  the  sale  of  the  goods  gives  the  cause  of 
action, ' '  ^^  and  in  this  form  of  action  the  recovery  is  limited  to 
the  amount  for  which  the  goods  are  sold  by  the  defendant.^^ 

§  1070.  Rig'hts  Arising  Out  of  Illegal  Contracts. — Where  money 
is  paid  on  an  illegal  contract,  the  courts  will  not,  as  a  general  rule, 
aid  the  party  making  the  payment  to  recover  it  back.  There  is 
an  exception  to  this  rule,  however,  where  the  parties  are  not  irl 
pari  delicto  and  where  public  policy  will  be  advanced  by  the 
granting  of  relief;  and  in  such  a  case  relief  may  be  granted  in 

(Com.  PI.  1861)  1  Daly  54.     See  also  (1879)    77  N.  Y.  400,  40-8;   Terry  v. 

Janeway   v.    Burn,     (Sup.    1904)    91  Muniger,    (1890)    121  N.  Y.  161,  165, 

App.  Div.   1©5,  86  N.  Y.   S.  628,  af-  30  State  Rep.  746,  24  N.  E.  272;  Ab- 

firroed  180  N.  Y.  560  mem.,  73  N.  E.  bott  v.  Blossom,    (Sup.   G.  T.   1873) 

1125;   Pouchen  v.  Faber,   (Sup.  App.  66  Barb.  353,  356;   Tryon  v.   Baker, 

T.   1905)    46  Misc.  596,   92  N.  Y.  S.  (Sup.  G.  T.  1873)   7  Lans.  511,  514; 

870.  Starr     Cash    Car    Co.    v.    Reinhart, 

12.  Cdbb  V.  Dows,  (1852)  10  N.  Y.  (Com.  PI.  G.  T.  1892)  2  Misc.  116, 
335;  Allen  v.  Brown,  (1870)  44  N.  Y.  118,  49  iState  Rep.  228,  20  N.  Y.  S. 
228;  National  Trust  Co.  v.  Gleason,  872.  See  also  Osborn  v.  Bell,  ('Sup. 
(1879)  77  N.  Y.  400,  408;  Teall  v.  1848)  5  Denio  370;  McKnight  v. 
Syracuse,  (1890)  120  N.  Y.  184,  30  Dunlop,  (iSup.  G.  T.  1848)  4  Barb. 
State  Rep.  863,  24  N.  E.  450;  Har-  36,  42;  Harpemding  v.  Shoemaker, 
pending  v.  Shoemaker,  (Sup.  6.  T.  (Sup.  G.  T.  1860)  37  Barb.  270,  291. 
1860)  37  Barb.  270;  Commercial  15.  Schroeppel  v.  Corning,  (1851) 
Bank  v.  Pfeiffer,    (Sup.  G.  T.   1880)  6  N.  Y.  107,  112,  per  Paige,  J. 

22  Hun  327,  affirmed  108  N.  Y.  242,  16.      Sturtevant      v.      Watei-bury, 

13    State    Rep.   606,    15    N.    E.    311;  (Super.  Ct.   1829)    2  Super.  Ct.  449, 

Sturtevant  v.  Waterbury,  (Super.  Ct.  454.     It  is  otherwise  where  the  ac- 

1829)    2   Super.    Ct.    449.      See    also  tion  is  for  goods  sold  and  delivered, 

Delamater  v.  Rider,    (Sup.  1814)    11  and  in  such   an  action  the  value  of 

Johns.  533.  the  goods  may  be  recovered  thoug'h 

13.  Dodge  V.  Clyde,  (Super.  Ct.  they  may  have  been  sold  by  the  tort- 
1868)   30  Super.  Ct.  410.  feasor  for  a  less  amount.    See  supra, 

14.  National  Trust  Co.  v.  Gleason,  section  1047. 
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courts  of  law  by  way  of  an  action  for  money  had  and  received." 
And  as  a  general  rule,  if  one  of  the  parties  to  an  illegal  contract 
pays  money  to  a  third  person  for  the  use  of  the  other  party  to  the 
contract,  the  person  so  receiving  the  money  cannot  set  up  the 
illegality  of  the  contract  in  defense  of  an  action  by  the  party  for 
whom  the  money  was  paid,  as  the  aid  of  the  illegal  contract  is  not 
necessary  to  found  liability  on  the  part  of  the  defendant.!^  If, 
however,  the  person  to  whom  the  money  is  paid  was  a  party  to  the 
illegal  contract,  and  the  payment  to  him  is  for  the  benefit  of  him- 
self and  his  coparties  to  such  contract,  the  action  cannot  be  main- 
tained, as  the  illegal  contract  is  the  foundation  of  the  right  of  the 
coparty  to  recover  his  share  of  the  money  received." 

§  1071.  Proceeds  of  Insurance  on  Property  of  Bailor.—  It  has 
been  said  that  the  right  of  a  bailor  to  avail  himself  of  insurance 
taken  out  by  his  bailee  may,  independent  of  contract  or  custom,  be 
asserted  by  him  at  any  time  while  it  continues  in  force,  and  where, 
in  case  of  loss,  the  bailee  has  received  money  for  the  bailor's  goods, 
it  belongs  to  the  latter  though  he  was  ignorant  of  the  insurance 
and  has  done  nothing  to  ratify  or  adopt  it.^°  Still  the  fact  that  a 
person  in  possession  of  the  goods  of  another,  as  bailee,  without  any 
obligation  to  do  so  takes  out  insurance  on  the  property  in  connec- 
tion with  his  own,  and  after  its  destruction  by  fire  includes  such 
property  in  his  proof  of  loss,  does  not  necessarily  entitle  the  bailor 
to  recover  from  the  bailee  as  money  received  to  his  use  any  part 
of  the  proceeds  of  the  insurance,  as  where  the  loss  of  the  bailee  on 
his  own  goods  exceeded  the  amount  paid  him.^^  And,  a  fortiori, 
where  the  insurance  so  taken  out  by  a  bailee  covers  his  own  goods 
and  those  of  his  bailor,  he  may,  after  a  loss  and  before  the  bailor 
has  done  anything  to  adopt  his  act  in  taking  out  the  insurance, 
abandon  it  in  so  far  as  the  goods  of  the  bailor  are  concerned,  where 
the  amount  of  the  policy  is  insufficient  to  cover  the  entire  loss,  and 


17.  Duvall  V.  Wellman,  (1891)  124  43  N.  Y.  273,  reversing  53  Barib.  361. 
N.  Y.  158;  34  State  Hep.  964,  26  N.  See  supra,  section  641  et  seq.,  as  to 
E.  343,  26  Abb.  N.  Cas.  250;  Levine  the  en-foreement  of  and  relief  from 
V.  Ktein,    (City  Ct.  Tr.  T.  1908)    58  illegal  contracts  generally. 

Misc.  389,  111  N.  Y.  6.  l74.  20.  Stillwell  v.  Staples,   (1859)    19 

18.  Woodworth  v.   Bennett,    ('Sup.  JST.  ¥.401. 

G.  T.  1869)  53  Barb.  361,  affirmed  as  21.  Gutman  v.  Rogers,  (Com.  PI.  G. 

to  this  but  reversed  on  other  grounds  T.  lS9il)   37  State  Rep.  264,  13  N.  Y. 

43  N.  Y.  273.  S.  891,  affirming  34  State  Rep.  690, 

19.  Woodworth  v.  Bennett,   (1871)  13  N.  Y.  S.  576. 
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prove  for  a  loss  of  his  own  property  only  without  any  liability  to 
account  for  the  moneys  so  reeeived.^^ 

§  1072.  Restitution  on  Reversal  of  Judgment. —  Ordinarily 
where  payment  of  a  money  judgment  is  made  and  thereafter  the 
judgment  is  reversed,  the  court  will  award  restitution,  and  an 
action  for  money  had  and  received  will  lie  for  its  recovery.^^  As 
said  in  an  early  case  by  Savage,  C.  J.:  "  The  general  proposition 
is  that  this  action  lies  in  all  cases  where  the  defendant  has  in  his 
hands  money  which,  ex  equo  et  bono,  belongs  to  the  plaintiff. 
When  money  is  collected  upon  an  erroneous  judgment,  which,  sub- 
sequent to  the  payment  of  the  money,  is  reversed,  the  legal  con- 
clusion is  irresistible  that  the  money  belongs  to  the  person  from 
whom  it  was  collected.  Of  course,  he  is  entitled  to  have  it  returned 
to  him.  The  only  question  is  whether  this  be  the  proper  remedy. 
.  .  .  The  inclination  of  courts  is  to  extend  the  action  for  money 
had  and  received.  It  is  not  denied  that  the  plaintiff  is  entitled  to 
some  remedy  for  the  money,  though  it  was  taken  from  him  by  pro- 
cess erroneous  merely.  Then,  why  turn  him  round  from  this  simple 
action  to  the  antiquated  remedy  by  scire  f  acieis  ?  I  do  not  think  the 
purposes  of  justice  require  it. "  ^*  It  is  not  necessary  in  order  to 
maintain  the  action  that  the  payment  should  have  been  coerced  by 
execution.  It  is  sufficient  if  it  was  paid  after  judgment  or  adjudica- 
tion was  made.^^  The  action  will  lie  only  against  the  plaintiff  or 
his  assignee,  as  where  the  latter  sues  in  the  name  of  the  plaintiff 
for  his  own  benefit.  The  plaintiff  acquires  a  legal  title  to  the  money 
paid  to  him,  and  he  may  pass  the  legal  title  thereto  by  a  transfer 
to  a  third  person  in  payment  even  of  an  existing  indebtedness.^' 

§  1073.  Failure  of  Consideration  for  Money  Paid. —  It  is  a  well 
settled  general  rule  that  where  the  consideration  for  which  money 
is  paid  fails,  the  law  will  imply  a  promise  on  the  part  of  the  party 
to  whom  the  payment  is  made  to  refund,  which  may  be  enforced  by 
an  action  for  money  had  and  received,^'  as  where  the  consideration 


22.  Stillwell  V.  Staples,    (1859)    19  25.   Scholey  v.   Halsey,    (1878)    72 
N.  Y.  40a.  N.  Y.  578. 

23.  Langley  v.  Warner,  (1850)  3  26.  Langley  v.  Warner,  (1850)  3 
N.  Y.  327;  Scholey  v.  Halsey,  (1878)  N.  Y.  327.  '  See  supra,  section  1066, 
72  N.  Y.  578;  Clark  v.  Pinney,  (Sup.  as  regards  following  money  into  the 
1826)  6  Cow.  297,  299;  Perry  v.  hands  of  a  third  person. 
Woodhoiry,  (Com.  PI.  G.  T.  1892)  44  27.  Chapman  v.  Brooklyn,  (1869) 
State  Rep.  287,  17  N.  Y.  S.  530.  40    N.     Y.     372;     Heiser    v.    Hatch, 

24.  Clark  v.  Pinney,    (Sup.   1826)  (1881)   86  N.  Y.  SI 4,  13  Wkly.  Dig. 
6  Cow.  297,  299.  247;     Putnam    v.     Westcott,     (Sup. 
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for  which  money  is  paid  is  the  promise  of  the  party  to  whom  the 
payment  is  made  to  perform  some  future  act,  and  he  fails  to  per- 
form such  act  ;^*  and  this  was  held  true  at  an  early  date  though  the 
agreement  of  the  defendant  was  under  seal.^'  Thus  the  action 
will  lie  where  a  mortgagee,  entitled  to  the  payment  of  an  insur- 
ance policy,  consented  to  payment  to  the  mortgagor  on  his  promise 
to  use  the  amount  in  erecting  a  new  building  in  place  of  that 
destroyed,  and  the  latter  failed  to  fulfil  his  promise.^"  Also,  where 
a  sale  to  enforce  a  special  assessment  was  wholly  ineffectual  to 
convey  any  interest  to  the  purchaser  due  to  the  total  invalidity 
of  the  assessment,  the  purchaser  has  been  permitted  to  recover 
from  the  municipality  the  purchase  price  paid  by  him.^^  And 
where  the  plaintiff  executed  his  negotiable  note  to  the  defendant, 
and  the  latter  negotiated  it  to  a  bona  fide  holder  and  thereafter 
failed  to  perform  his  promise,  given  as  a  consideration  of  the  note, 
a  recovery  was  allowed  in  an  action  for  money  had  and  received.^^ 
In  case  of  a  contribution  towards  a  particular  object  or  purpose, 
if  the  object  is  abandoned  the  contributors  are  entitled  to  recover 


1821)  19  Johns.  73;  Colville  v.  Besly, 
(Sup.  1846)  2  Denio  139,  1*2;  Gard- 
ner V.  Troy,  (Sup.  G.  T.  1857)  26 
Barb.  423;  Smith  v.  MeCluskey, 
(Sup.  G.  T.  1866)  45  Barb.  610; 
Vinal  V.  Continental  Constr.,  etc., 
Co.,  (Sup.  1889)  53  Hun  247,  25 
State  Rep.  912,  6  N.  Y.  S.  595. 

28.  Weaver  v.  Bentley,  (Sup.  1803) 
1  Caines  47;  Raymond  v.  Bearnard, 
(ISup.  1815)  12  Johns.  274;  Murray 
V.  Richards,  (Sup.  1828 )  1  Wend.  58 ; 
Miller  v.  Harris,  (Sup.  1907)  117 
App.  Div.  395,  102  N.  Y.  S.  604; 
Graham  v.  Chapman  Cream  Separa- 
tor Works,  (Sup.  1911)  145  App. 
Div.  62,  129  N.  Y.  S.  323;  Bonsteel 
V.  Vanderbilt,  (Sup.  G.  T.  1855)  21 
Barb.  26;  Hawkins  v.  Mosher,  (Sup. 
G.  T.  1876)  2  Wkly.  Dig.  152;  Mc- 
Donald V.  M^Oann,  (Gen.  Sess.  1819) 
4  City  H.  Ree.  63. 

29.  Weaver  v.  Bentley,  (Sup.  1803) 
1  Caines  47. 

30.  Miller  v.  Harris,  (Sup.  1907) 
117  App.  Div.  395,  102  N.  Y.  S.  604. 

31.  Chapman  v.  Brooklyn,  (1869) 
40  N.  Y.  372.  "  In  ordinary  cases," 
says  Daniels,  J.  (p.  378),  "  the  circum- 


stances estaiblisihed  in  this  action 
would  be  sufficient  to  entitle  the 
plaintiff  to  recover  the  money  paid 
upon  the  pale  with  interest,  for  the 
consideration  of  the  sale  has  entirely 
failed.  The  defendant  supposed  its 
own  proceedings  had  been  regular, 
and  that  it  was  consequently  entitled 
to  sell  tihe  land  in  question  for  the 
payment  of  tlie  assessments  made 
upon  it,  and  under  the  same  impres- 
sion the  lots  were  bid  off  by  the  pur- 
chaser. The  defendant  received  the 
purchaser's  money  for  the  right  to 
the  title  it  was;  expected  and  believed 
would  be  ultimately  conveyed,  if  the 
land  was  not  afterwurds  redeemed 
from  the  sale.  In  fact,  the  city  had 
no  power  to  sell  or  in  any  manner 
affect  or  incumber  tie  land  in  favor 
of  the  purchaser.  It  was  unable  to 
give  him  for  his  money,  the  right  on 
account  d  which  the  city  received  it. 
And  if  the  deifendant  can  succeed  in 
retaining  it,  that  must  be  done  on 
account  of  some  peculiar  immunity 
enjoyed  by  it  as  a  corporation." 

32.  Colville  v.  Besly,  (Sup.  1846)  2 
Denio  139. 
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back  tke  amount  contributed,  or,  in  case  a  part  of  tbe  money  con- 
tributed has  been  expended,  a  pro  rata  amount  of  the  general  fund 
unexpended  at  the  time  of  the  abandonment.^^  As  a  general  rule, 
where  a  contract  is  treated  as  abandoned  by  the  parties,  an  action 
will  lie  for  money  had  and  received  to  recover  back  any  money  paid 
by  either  of  the  contracting  parties  to  the  other  in  furtherance  of 
the  contract.^*  So  where  money  is  paid  by  one  person  to  another  as 
a  deposit  to  be  credited  on  a  contract  thereafter  to  be  entered  into 
between  the  parties,  and  they  fail  to  enter  into  the  contemplated 
contract,  due  to  their  inability  to  agree  to  the  terms,  the  money  so 
paid  may  be  recovered  back.^°  Also,  where  money  is  paid  to  a 
physician  by  a  patient  in  consideration  of  services  to  be  rendered 
by  the  physician  in  the  treatment  of  the  party  making  the  pay- 
ment at  the  physician's  office,  it  has  been  held  that  if  the  patient 
become  too  ill  to  visit  the  physician's  office  and  for  such  reason  no 
treatment  is  given,  the  money  paid  may  be  recovered  back.'^  There 
is  no  doubt  that  where  a  municipal  corporation  borrows  money  on 
an  invalid  security,  such  as  bonds,  it  may  be  compelled  to  restore 
the  money  to  the  lender  so  long  as  the  money  remains  in  the 
treasury  or  under  the  control  of  the  corporation.  The  right  to  the 
restoration  of  the  money  so  received  rests  on  the  principle  that 
there  was  no  consideration  and  that  it  would  be  unjust  in  the  forum 
of  conscience  for  the  corporation  to  retain  it.^^  But  the  law  will 
not  necessarily  imply  a  contract  on  the  part  of  persons  to  whom 
the  money  is  paid  over  by  the  corporation  to  refund  the  same  to 
the  lender.'*  Before  an  action  will  lie  for  the  recovery  of  money 
paid,  due  to  the  alleged  failure  of  the  defendant  to  perform  his 
promise,  which  was  the  consideration  for  the  payment,  the  defend- 
ant must  be  put  in  default  in  failing  so  to  perform.^'    To  recover, 

33.   Bailey   v.    Belmont,    (Sup.    Ct.  T.   1905)    4'7  Misc.   117,  93  N.  Y.  S. 

G.  T.  1871)   10  Abb.  Pr.  N.  S.  270.  530. 

34    Raymond    v.    Bearnard,     (Sup.  36.  Bucklin  v.  Morton,   (Sup.  App. 

1815)   12  Johns.  274;  Fulton  v.  Met-  T.  1918)    105  Misc.  46,  172  N.  Y.  S. 

ropolitan  L.  Ins.  Co.,  (Com.  PI.  G.  T.  344. 

1893)   4  Misc.  76,  53  State  Rep.  172,  37.  Newburgh  Sav.  Bank  v.  Wood- 

23   N.   Y.   S.   5S8,   affirming   1    Misc.  bury,    (1903)    173   N.   Y.   55,   5'9,   65 

478,   21    N.   Y.   S.   470;    Thrasfher   v.  N.  B.  858. 

Bentley,   (Sup.  G.  T.  1873)  2  Tbomp.  38.  Newburgh  Sav.  Bank  \.  Wood- 

&  C.   309,   affirmed  59   N.   Y.   649,   1  bury,   (1903)    173  N.  Y.  55,  65  N.  E. 

Abb.  N.  Cas.  39.  858,   affirming  64  App.   Div.   305,  72 

35.  Morris  v.  Lurie,   (iSup.  App.  T.  N.  Y.  S.  222. 

1907)    103   N.   Y.   S.   213.     See   also  39.  Weller  v.  Tuthill,   (1876)  66  N. 

Weinberg  v.  Greenbcrger,   (Sup.  Aipp.  Y.  347,  reversing  4  Hun  811;  Schar- 
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as  for  a  payment  the  consideration  for  which  has  failed,  there 
must  have  been,  as  a  general  rule,  a  payment  of  money  or  its 
equivalent."  And  ordinarily  in  a  transaction  involving  an  exchange 
of  properties,  the  fact  that  a  money  valuation  is  placed  on  the 
several  properties  does  not  entitle  one  party,  in  case  the  title  to 
property  received  by  him  fails,  to  recover  the  amount  at  which  it 
was  valued  as  money  paid  the  consideration  for  which  has  failed." 
"Where  money  is  advanced  by  an  agent  as  a  loan  to  his  principal, 
and  paid  to  a  third  person  in  consideration  of  the  latter 's  promise 
to  do  some  act  for  the  principal,  on  the  failure  of  such  third  per- 
son to  perform,  the  right  of  action  to  recover  the  money  paid  is 
in  the  principal  and  not  the  agent,  who  must  look  to  his  principal 
alone  for  reimbursement.*^  Ordinarily  the  person  to  whom  the 
money  is  paid  can  alone  be  held  liable  therefor  on  his  failure  or 
refusal  to  perform  his  promise ;  the  mere  fact  that  the  money  has 
passed  through  the  hands  of  another  person  as  agent,  or  the  like, 
does  not  render  him  liable.*' 

§  1074.  Payment  on  Contract  of  Sale. —  In  e^e  of  executory 
contracts  for  the  sale  of  either  land  or  chattels,  or  the  like,  on 
which  part  payments  have  been  made  by  the  buyer,  he  is  not 
entitled  to  recover  the  moneys  so  paid  or  any  part  thereof  if  he 
is  in  default  in  the  performance  of  his  part  of  the  contract  and  the 
seller  is  able  and  willing  to  perform."  This  is  in  pursuance  of  the 
general  rule,  elsewhere  discussed,  that  a  party  to  a  contract,  after 
part  performance,  will  not  be  permitted,  without  legal  excuse,  to 
refuse  to  go  on  with  the  contract  and  recover  either  for  such  part 
performance  or  for  what  he  has  paid.*^  A  contract  for  the  sale  of 
land,  or  the  like,  by  a  foreign  corporation  not  complying  with  the 
statute  so  as  to  authorize  it  to  do  business  in  our  state,  is  not, 
absolutely  void  so  as  to  entitle  the  purchaser  to  sue  to  recover 
money  paid  on  the  contract  as  money  had  and  received  to  his  use,  as 
the  penalty  imposed  by  the  statute  merely  prohibits  the  corpora- 
rath  V.  Dermody,  (L.ip.  App.  T.  44.  Wright  v.  Smith,  (Sup.  1897) 
1909)   117  N.  Y.  S.  968.                                13  Aipp.  Div.  536,  43  N.  Y.  S.  728; 

40.  Moyer  v.  Shoemaker,  (Sup.  G.  Sullivan  v.  Franzreh,  (©up.  1912) 
T.  1849)   5Barh.  319.  148  App.  Div.  728,  132  N.  Y.  S.  1117, 

41.  Moyer  v.  Shoemaker,  (Sup.  G.  3  Civ.  Pro.  N.  S.  137;  Karp  v.  Hitter, 
T.  1849)  5  Barb.  319.  (Sup.  App.  T.   19:20)    110  Misc.  668, 

42.  Stephani  v.  Lent,  (Sup.  Tr.  T.  180  N.  Y.  S  769;  Thrasher  v.  Bentley, 
1900)    30  Misc.  34'6,  63  N.  Y.  S.  471.        (Sup.  G.  T.  1873)  2  Thomp.  &  C.  309, 

43.  Dodge  v.  Lean,   (Sup.  1816)   13       310.    See  supra,  section  1026. 
Johns.   508;    Scharrath  v.    Dermody,  45.   See  supra,  section  948. 

]  (Sup.  App.  T   '909)  117  N.  Y.  S.  968. 
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tion  from  suing  to  enforce  the  contract.*^  It  is  the  general  rule, 
established  from  an  early  date,  that  where  a  conveyance  of  land 
contains  a  covenant  of  warranty,  the  remedy  of  the  grantee  in  case 
of  a  failure  of  title  is  confined  to  the  covenant,"  and  he  is  not  enti- 
tled to  recover  the  purchase  price  paid,  in  an  action  for  money  had 
and  received,  on  the  theory  of  a  failure  of  the  consideration  for 
which  the  money  was  paid ;  ^*  and,  a  fortiori,  such  an  action  can- 
not be  maintained  unless  the  grantee  first  reconvey  or  offer  to 
reconvey  the  land  to  the  grantor."  In  the  sale  of  chattels  the  gen- 
eral rule  is  that  of  caveat  emptor,  buyer  beware,  and  in  the  absence 
of  a  warranty,  express  or  implied,  or  of  fraud,  the  buyer  is  with- 
out remedy  in  case  of  defects  in  the  condition  or  quality  of  the 
articles  sold.  The  view  has  been  taken,  however,  that  if  the  prop- 
erety  is  entirely  worthless,  though  there  was  no  warranty  or  fraud, 
the  price  paid  may  be  recovered  as  money  paid  without  any 
valuable  consideration.  This  was  held  true  where  grape  roots  sold 
proved  to  be  absolutely  worthless.""  On  the  other  hand,  it  has 
been  held  that  the  rule  did  not  apply  where  the  holder  of  a  note 
sold  it  without  indorsement,  warranty,  or  fraud,  and  it  proved  to 
be  subject  to  the  defense  of  usury.^^ 

§  1075.  Witness  Fees  Paid  Nonattending  Witness. —  The 
question  whether  the  fees  paid  a  witness  on  being  subpoenaed  may 
be  recovered  back  if  the  witness  does  not  attend  the  trial  has 
usually  arisen  in  cases  involving  the  taxation  of  costs  in  favor  of 
the  party  by  whom  the  witness  was  subpoenaed;  the  theory  being 
that  if  the  witness  is  liable  to  refund  the  fees  received  by  him  they 
cannot  be  taxed,  otherwise  they  can.  If  the  witness  wrongfully 
fails  to  attend,  he  not  only  cannot  recover  fees  if  unpaid,  but  would 
be  liable  to  refund  the  same  if  they  had  been  paid,  and  for  this 
reason  his  fees  cannot  be  taxed.^^  On  the  other  hand,  the  fees  can- 
not be  recovered  back  unless  the  witness  has  failed  without  a 

46.  Maihar  v.  Harrington  Park  50.  Compare  Johnson  v.  Titus, 
Villa  Sites,  (1912)  204  N.  Y.  231,  (Sup.  1842)  2  Hill  606;  Stone  v. 
97  N.  E.  587,  reversing  146  App.  Div.  Frost,  (1874)  61  N.  Y.  614,  affirming 
756,  131  N.  Y.  S.  514,  which  reversed  6  Lans.  440. 

71  Misc.  430,  128  N.  Y.  S.  620.  51.  Littauer  v.  Goldman,  (1878)  72 

47.  Miller  v.  Watson,   (Sup.  18215)        N.  Y.  506. 

5  Cow.  195,  on  second  appeal  4  Wend.  52.  Booth  v.  Smith,   (iSup.  1830)  5 

267.  Wend.  107;  Anonymous',  (Sup.  1842) 

48.  Moyer  v.  Shoemaker,  (Sup.  G.  3  Hill  457;  Ehle  v.  Bingham,  (Sup. 
T.  1849)   5  Barb.  319.  1843)   4  Hill  595. 

49.  Moyer  v.  Shoemaker,   (Sup.  G. 

T.  1849)   5  Barb.  319.  f- 
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reasonable  excuse  to  attend.  If  the  cause  is  settled  by  the  parties 
after  the  service  of  the  subpoena,  or  is  put  off  by  the  court  or  by 
the  parties,  the  witness  is  not  bound  to  refund,  though  he  is  then 
excused  from  attending.  By  accepting  the  money,  the  witness 
impliedly  agrees  to  perform  the  duty  enjoined  on  him  by  the  writ. 
The  settlement  of  the  suit  by  the  parties,  or  the  postponement  of 
it,  works  a  discharge  of  the  witness's  liability  to  attend  court,  but 
does  not  impair  his  right  to  retain  the  money  tendered  to  him. 
That  was  paid  him  as  well  to  compensate  him  for  the  trouble  and 
expense  of  making  preparation  for  his  journey,  as  for  his  actual 
expense  and  loss  of  time  in  attending  court.  It  cannot  be  recovered 
from  him  unless  he  has  been  in  f ault.^^ 

§  1076.  Payment  to  Rival  Claimant;  General  Rule. —  Where 
one  person  receives  from  a  debtor  money  which  is  in  fact  owing  to 
a  third  person,  he  claiming  it  as  his  own  without  authority  from 
the  creditor  and  expressly  disclaiming  such  authority,  and  the 
payment  is  made  to  him  in  recognition  of  his  title  thereto  as  his 
own  and  does  not  operate  to  discharge  the  payor  from  his  liability 
to  the  creditor,  the  money  is  not  received  to  the  use  of  or  in  trust 
for  the  creditor,  and  no  promise  to  pay  it  over  to  him  can  be 
implied.^*  Thus  where  two  claimants  for  the  same  service  apply 
for  payment  to  the  party  bound  to  pay  therefor,  one  of  whom  is 
recognized  as  the  person  entitled  to  payment  and  is  paid,  to  the 
exclusion  of  the  other,  who  is  in  fact  alone  entitled  to  payment, 
the  party  so  excluded  has  no  right  to  the  money  paid  to  his  com- 
petitor. It  is  not  money  received  to  his  use,  for  the  payment  thus 
made  does  not  in  any  respect  affect  his  right  still  to  call  on  his 
debtor  for  payment  to  himself."^    It  makes  no  difference  whether 

53.  Ford  v.  Monroe,  (Sup.  Sp.  T.  peal  86  App.  Div.  145,  83  N.  Y.  S. 
1851)  6  How.  Pr.  204,  10  N.  Y.  Leg.  430;  Dumois  v.  Hill,  (Sup.  1896)  2 
Obs.  156.  App.  Div.  505,  74  State  Rep.  274,  37 

54.  Patrick  v.  Metcalf,  (1867)  37  >..  Y.  S.  1093,  affirming  11  Misc.  242, 
N.  Y.  332,  4  Trans.  App.  235;  Butter-  65  State  Rep.  305,  32  N.  Y.  S.  164, 
worth  V.  Gould,  (1S69)  41  N.  Y.  450;  and  affirmed  157  N.  Y.  718,  53  N.  E. 
Hathaway  V.  Homer,  (1873)  54  N.  Y.  1124  on  opinion  below;  Os'by  v. 
655,666;  Decker  v.  Saltsnmn,  (1874)  Conant,  (Sup.  G.  T.  1871)  5  Lans. 
59  N.  Y.  275,  affirming  1  Hun  421,  3  310;  Fox  v.  McGomb,  (Sup.  G.  T. 
Thomp.  &  C.  589;  Peckham  v.  Van  1892)  45  State  Hep.  754,  18  N.  Y.  S. 
Wagenen,  (1880)  83  N.  Y.  40,  affirm-  611.  See  also  Cohen  v.  Hershfield, 
ing  45  Super.  Ct.  328;  Curtis  v.  AI-  (Com.  PI.  G.  T.  1890)  16  Daly  96,  30 
bee,   (1901)   167  N.  Y.  360,  60  N.  E.  State  Rep.  436,  9  N.  Y.  S.  512. 

660,  reversing  47  App.  Div.   634,   62  55.  Patrick  v.  Metcalf,    (1867)    37 

N.  Y.  S.  1134,  reargument  denied  168       N.  Y.  332,  4  Trans.  App.  235. 
N.  Y.  594,  60  N.  E.  1109,  on  second  ap- 
42 
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the  debtor  is  an  individual  or  the  government.  The  obligation  of 
the  debtor  to  the  real  creditor  still  remains  wholly  unaffected.^ 
So  where  there  are  rival  claimants  to  a  dividend  declared  by  a 
corporation,  and  payment  is  made  to  one  in  his  own  right,  to  the 
exclusion  of  the  claim  of  the  other,  the  latter  cannot  recover  such 
payment  from  the  successful  claimant  as  money  received  to  his 
use." 

§  1077. Qualification  of  General  Rule. —  The  rule  stated  in 

the  foregoing  section  as  to  the  effect  of  a  payment  to  one  of  two  rival 
claimants  rests  on  the  basis  that  the  wrongful  claimant  obtains 
the  money  on  his  own  independent  claim;  that  in  using  his  own 
he  does  not  prejudice  his  competitor;  that  he  does  not  exercise  any 
right  or  title  of  which  he  has  wrongfully  divested  his  competitor; 
that  he  is  not  assuming  any  agency  for  him ;  that  he  is  not  in  privity 
with  him.°*  Thus  a  recovery  has  been  allowed  where,  after  a  gift 
of  a  deposit  in  bank,  the  donor,  on  production  of  the  pass  book, 
received  payment  from  the  bank.^'  So  where  a  common  agent  is 
appointed  to  receive  a  fund  and  distribute  it  among  the  several 
principals,  and  by  error  a  part  belonging  to  one  principal  is  paid 
to  another,  the  former  may  recover  therefor  in  an  action  for  money 

56.  Patrick  v.  Metealf,  (1867)  37  had  made  an  absolute  gift  of  the 
N.  Y.  338,  4  Trans.  App.  235,  affirm-  bank  book,  and  oi  the  title  to  demand 
ing  22  Super.  Ct.  483;  Butterworth  and  receive  the  money  represented  by 
V.  Gould,    (1869)   41  N.  Y.  450.  it,   to  the    plaintiff.     When   the   de- 

57.  Peckham  v.  Van  Wagenen,  f  endant,  by  force  and  against  the  will 
(1880)   83  N.  Y.  40.  of  the  plaintiff,  took  the  bank  book 

58.  Carver  v.  Creque,  (1872)  48  from  her,  he  knevi^  that  he  had  no 
N.  Y.  385,  affirming  46  Barb.  507;  title  to  it  or  the  money  represented 
Hathaway  V.  Cineinnatus,  (1875)  62  by  it.  .  .  .  He  thus  obtained  the 
N.  Y.  434;  Bacon  v.  Grossmann,  physical  power  and  apparent  author- 
(Sup.  1902)  71  App.  Div.  574,  76  N.  ity  to  represent  the  plaintiff  in  the 
Y.  S.  188,  reversing  37  Misc.  165,  74  presentation  of  the  book  to  the  bank, 
N.  Y.  S.  878 ;  Casey  v.  Pilkington,  and  by  the  act  of  presenting  the  book 
(Sup.  1903)  83  App.  Div.  91,  83  N.  Y.  he  did  represent  that  whatever  title 
S.  525;  Brown  v.  Brown,  (Sup.  G.  T.  or  authority  she  had  in  the  matter 
1886)  40  Hun  418;  Webb  v.  Meyer®,  was  exercisable  by  him,  and  he  thus 
(iSup.  G.  T.  1892)  64  Hun  11,  46  obtained  the  money.  He  can  take 
State  Hep.  42,  18  N.  Y.  S.  711;  Car-  no  advantage  from  his  own  wrong, 
negie  Trust  Oo.  v.  Battery  Place  and  since  he  could  not,  in  the  abisenee 
Realty  Co.,  (Sup.  App.  T.  1910)  of  any  title  from  the  plaintiff,  law- 
67  Misc.  452,  122  N.  Y.  S.  697 ;  Brad-  fully,  as  against  her,  obtain  the 
ley  V.  Root,  (Chan.  Ct.  1836)  5  Paige  money  except  as  her  agent,  he  may 
632.  not,  with  tihe  proceeds  in  his  pocket, 

59.  Brown  v.  Brown,  (Sup.  G.  T.  deny  that  he  obtained  them  in  the 
1886)  40  Hun  418.  In  this  case  Lan-  only  manner  in  which  he  could  law- 
don.  J.,  said :     "  Here  the  defendant  fully  obtain  them." 
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had  and  received,  even  though  it  may  have  been  received  under  a 
claim  of  right.*"  Where  the  person  to  whom  money  is  paid  for  a 
certain  service  recognizes  at  the  time  of  its  receipt  the  right  of 
another  to  receive  the  whole  or  a  part  thereof,  it  is  considered,  to 
the  extent  of  the  latter 's  claims,  a  receipt  of  the  money  for  his 
benefit,*^  as  where  the  person  to  whom  a  reward  was  paid  for 
information  leading  to  the  finding  of  a  missing  person  recognized 
in  his  receipt  for  the  money  the  right  of  a  third  person,  as  the 
source  of  the  information,  to  a  part  of  the  award.*^ 

§  1078. Rival  Claims  Arising  Out  of  Assignments. — ^Where 

an  assignor  of  a  claim  receives  payment  from  the  debtor,  the  latter 
making  the  payment  without  knowledge  of  the  assignment,  the 
assignee  may  recover  from  his  assignor  as  for  money  had  and 
received,  though  there  was  a  dispute  between  them  as  to  whether 
the  assignment  carried  the  right  to  the  payment  involved.^'  The 
same  has  been  held  true  where  payment  was  made  to  the  defendant 
under  a  claim  that  he  had  succeeded  to  the  right  of  the  plaintiff 
by  assignment,  which  was  unfounded.^*  Also  the  party  receiving 
the  payment  has  been  required  to  account  to  the  other  claimant 
where  a  creditor  made  two  assignments  of  his  claim,  and  the 
second  assignee,  whose  assignment  was  subject  to  the  prior  assign- 
ment, received  payment,  though  under  the  belief  that  his  assign- 
ment carried  the  superior  right,*^  and  where  in  case  of  successive 
partial  assignments  the  debtor  paid  to  the  second  assignee  a  part 
of  the  debt  which  he  should  have  paid  to  the  prior  assignee.^^ 

§  1079.  Necessity  for  Actual  Receipt  of  Money;  General  Rule. — 
The  general  rule  is  that  an  action  for  money  had  and  received 
cannot  be  maintained  unless  the  defendant  has  actually  received 
money  or  its  equivalent  to  which  the  plaintiff  is  entitled,  or  the 
circumstances  are  such  that  he  is  estopped  to  assert  such  receipt." 

60.      Hathaway      v.      Cinicinnatua,  1902)    71  App.  Div.  574,  76  N.  Y.  S. 

(1875)     62    N.    y.    434.      See    also  188,  reversing  37  Misc.  165,  74  N.  Y. 

Aekerman  v.  Cobb  Lime  Co.,   (1891)  S.  878. 

125    N.   Y.   361,   35    State  Rep.    284,  64.    Carver   v.    Creque,    (1872)    48 

26    N.    E.    455,    reversing    on    other  N.   Y.   385,   aflBrming  46    Barb.   507; 

grounds  51   Hun  310,  21  State  Rep.  Casey  v.  Pilkington,   (Sup.  1903)   83 

421,  3  N.  Y.  S.  892.  App.  Div.  91,  83  N.  Y.  S.  925. 

81.  Fisher  v.  Martin,    (Sup.  G.  T.  65.    Bradley   v.    Root,    (Chan.    Ct. 

1886)   6  State  Rep.  102,  42  Hun  6(56.  1836)    5  Paige  632. 

62.  Fisher  v.  Martin,  (Sup.  G.  T.  66.  Carnegie  Trust  Co.  v.  Battery 
1886)  6  State  Rep.  102,  42  Hun  656,  Place  Realty  Co.,  (Sup.  App.  T. 
25  Wkly.  Dig.  530.  1910)  97  Misc.  4iD'2,  122  N.  Y.  S.  697. 

63.  Bacon    v.     Grossmann,     (Sup.  67.  People  v.  Ingeraoll,   (1874)   58 
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For  instance,  in  order  to  hold  an  agent  liable  in  such  an  action 
for  the  proceeds  of  goods  sold  by  him  for  his  principal,  receipt 
of  the  proceeds  of  the  sale  must  be  shown  or  circumstances  estop- 
ping the  agent  from  denying  such  receipt.^^  Thus  in  an  early  case 
where  an  action  of  this  character  was  brought  against  an  auctioneer 
to  recover  the  proceeds  of  goods  sold  by  him,  and  it  was  shown  that 
the  sale  was  on  credit,  it  was  held  that  the  action  could  not  be 
maintained  unless  it  was  shown  that  the  money  had  in  fact  been 
paid  to  the  defendant ;  the  fact  that  the  term  of  credit  had  expired 
was  held  insufficient.*'  So  where  the  action  was  brought  against 
a  commission  merchant  to  recover  the  proceeds  of  goods  sold  by 
him,  the  sale  of  which  was  reported  before  the  action  but  the 
report  did  not  state  whether  the  sale  was  on  credit  or  not,  though 
the  defendant  claimed  the  right  to  apply  the  proceeds  on  a  claim 
due  him,  and  the  defendant's  evidence  was  to  the  effect  that  he  had 
not  received  payment  at  the  time  the  action  was  commenced,  it 
was  held  error  to  refuse  to  submit  to  the  jury  the  question  whether 
the  defendant  actually  received  payment  before  the  action  was 
brought;  that  while  in  the  absence  of  authority  to  sell  on  credit 
the  presumption  of  a  simple  report  of  sale  would  be  that  the  sale 
was  for  cash,  this  presumption  was  not  conclusive,  and  evidence 
to  the  contrary  having  been  given  the  question  was  one  of  fact 
for  the  jury.™  It  was  also  held,  in  an  early  case,  where  money 
in  a  sealed  envelope  was  delivered  to  the  defendant  as  a  gratuitous 


N.  Y.  1;  Rosenberg  v.  Block,   (1890)  1893)   4  Misc.  78,  53  State  Rep.  137, 

118  N.  Y.  329,  28  State  Rep.  928,  23  23  N.  Y.  S.  778,  reversing  1  Misc.  475, 

N.   E.    190,   reversing   54   Super.    Ct.  21  N.  Y.  S.  464;   Poucher  v.  Faber, 

537,    1    State    Rep.    646;    Miller    v.  (Sup.  App.  T.  1904)   90  N.  Y.  iS.  385. 

Stliloss,    (1916)    218  N.  Y.  400,   113  See  also  Mayer  v  Metropolitan  Trac- 

N.   E.   337,  reversing   159   App.   Div.  tion  Co.,   (Sup.  1914)    165  App.  Div. 

704,  144  N.  Y.  S.  996;  Strahl  v.  Fink,  497,  150  N.  Y.  S.  1026;  Billington  v. 

(Sup.   1909)    132  App.   Div.    12,   116  Ricihters,   (1899)   28  Misc.  769,  59  N. 

N.  Y.  S.  352 ;  Bleecker  v.  Balje,  ( Sup.  Y.  S.  60. 

1910)    138   App.   Div.   706,   710,   123  G8.  Rosenberg  v.  Block,  (1890)   118 

N.    Y.    S.    809;    Brooks    v.    People's  N.  Y.  329,  28  State  Rep.  928,  23  N.  E. 

Bank,  (Sup.  19120)  192  App.  Div.  541,  190;  Haskius  v.  Dunham,   (Sup.  Cir. 

183  N.  Y.  S.  243;   Haskins  v.  Dun-  180S)   1  Anth.  N.  P.  81. 

ham,   (Sup.  Cir.  1808)    1  Anth.  N.  P.  69.  Haskins  v.  Dunham,   (Sup.  Cir. 

81;    Kane   v.   Aldridge,    (Sup.   G.  T.  1808)    1  Anth.  N.  P.  81. 

1894)  7«  Hun  606,  61  State  Rep.  433,  70.  Rosenberg  v.  Block,  (1890)   118 

29   N.   Y.   S.   444;    Wolff  v.   Flatow,  N.  Y.  329,  28  State  Rep.  928,  23  N.  E. 

(Sup.  G.  T,   1889)   4  Silv.  Sup.  370,  190,   reversing   54   Super.  Ct.  537.   1 

27  State  Rep.   177,  7  N.  Y.  S.  416;  State  Rep.  646. 
Gould  V.   Lipman,    (Com.   PI.   G.  T. 
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bailee  to  carry  and  deliver  to  the  plaintiff,  which  he  failed  to  do, 
that  an  action  for  money  had  and  received  could  not  be  main- 
tained without  proof  that  the  defendant  opened  the  letter,  thei 
court,  per  Savage,  C.  J.,  saying:  "  If  the  defendant  was  liable 
upon  the  money  counts,  he  was  not  liable  as  bailee  but  as  having 
received  the  money  of  the  plaintiff  for  his  use.  The  evidence 
does  not  prove  that  fact,  nor  does  it  show  that  he  received  it  other- 
wise than  in  a  sealed  letter.  It  cannot  be  said  to  be  money  in 
the  defendant's  hands;  unless  he  broke  the  seal,  it  could  not  answer 
the  purposes  of  money,  and  there  is  no  evidence  of  such  act."'i 
If  one  person  is  induced  by  the  fraud  of  another  to  pay  money 
to  a  third  person,  this  will  not  necessarily  subject  the  party  guilty 
of  such  fraud  to  an  action  for  money  had  and  received.  As  said 
by  Kapallo,  J.:  "To  maintain  such  an  action  it  is  necessary  to 
establish  that  the  defendants  have  received  money  belonging  to 
the  plaintiff  or  to  which  it  is  entitled.  That  is  the  fundamental 
fact  upon  which  the  right  of  action  depends.  It  is  not  sufficient 
to  show  that  they  have  by  fraud  or  wrong  caused  the  plaintiff  to 
pay  money  to  others,  or  to  sustain  loss  or  damage.  That  is  not 
the  issue  presented  in  the  action. ' '  '^  And  in  ease  of  a  sale  where 
no  money  is  paid,  but  a  credit  is  given  the  seller  on  an  indebted- 
ness owing  by  him  to  the  buyer,  the  latter  on  a  rescission  of  the 
sale  for  the  fraud  of  the  buyer  is  entitled  to  his  cause  of  action 
on  the  original  indebtedness  and  cannot  recover  as  for  money  had 
and  received  by  the  seller.''^  As  a  general  rule  an  agent  whose  duty 
it  is  to  collect  money  owing  his  principal  is  not  liable  to  such  an 
action  unless  the  money  or  its  equivalent  has  been  paid  to  him,  and 
it  is  immaterial  that  he  may  have  been  negligent  in  the  collection 
of  the  claim.'^  Consequently,  where  the  treasurer  of  an  unincor- 
porated association  received  from  his  predecessor  in,  office  a  worth- 
less check  for  the  amount  the  latter  should  have  turned  over  to 
him,  he  cannot  be  held  liable  to  the  association  for  money  had 
and  received,  though  he  was  negligent  in  requiring  payment  by 
his  predecessor  and  even  reported  the  amount  as  cash  in  hand.'* 

71.  Beardslee  v.  Richardson,   (Sup.        1909)   132  App.  Div.  13,  116  N.  Y.  S. 
1833)    11  Wend.  25.  366;  Peck  v.  Taylor,  (Com.  PI.  1846) 

72.  National  Trust  Co.  v.  Gleaaon,       4  N.  Y.  Leg.  Obs.  141. 

(1879)   77  N.  Y.  400,  403.  75.    Carroll     v.     Chauncey,     (Sup. 

73.  D«Graw  v.  Elmore,    (1872)    50       1909)   132  App  Div.  13,  116  N.  Y.  S. 
N.  Y.  1.  366. 

74.  Carroll    v.    Chauncey,     (Sup. 
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§  1080.  Exceptions  to  General  Rule. —  "  In  an  action  for 

money  had  and  received,"  says  Laughlin,  J.,  "  it  is  the  well  settled 
law  that  there  can  be  no  substitute,  either  on  the  theory  of  fraud, 
estoppel,  or  otherwise,  for  proof  of  the  fact  that  the  money  was 
actually  received  by  the  defendant  or  its  agent  to  the  use  and 
benefit  of  the  plaintiffs."'"'  The  general  rule,  however,  that  to 
render  the  defendant  liable  in  an  action  there  must  have  been  an 
actual  receipt  of  money  by  him,  has  from  an  early  date  been  sub- 
ject to  exceptions."  An  exception  exists  where  property  is  received 
in  lieu  of  money  or  is  regarded  as  its  equivalent.'*  Also,  where 
an  agent  wrongfully  uses  a  claim  in  fact  owing  his  principal  as  a 
means  of  satisfying,  by  way  of  set-off,  a  debt  owing  by  him,  he  is 
considered  as  having  received  the  amount  of  the  claim  owing  his 
principal,  so  that  an  action  for  money  had  and  received  will  lie 
against  him  though  no  money  actually  passes  or  comes  into  his 
hands.''  This  was  held  true  in  an  early  case  where  the  attorney 
for  an  execution  plaintiff  purchased  for  himself  the  property 
sold  under  the  execution  an^  satisfied  his  bid  in  part  by  the  dis- 
charge of  his  client 's  judgment.*"  So  an  agent  who  settled  with  his 
principal  an  account  in  which  he  credited  himself  with  the  amount 
of  a  debt,  owed  by  the  principal,  as  having  been  paid  by  himself 
to  the  creditor,  has  been  held  liable  therefor  to  the  creditor  on  a 
count  for  money  had  and  received.*^     The  fact,  however,  that  a 

76.  Brooks  v.  People's  Bank,  ( Sup.  706,  708,  123  N.  Y.  S.  809 ;  Miller  v. 
1920)  192  App.  Div.  541,  549,  183  Schloss,  (Sup.  1913)  159  App.  Div. 
N.  Y.  S.  243.  704,  710,  144  N.  Y.  S.  996,  reversed 

77.  Beardsley  v.  Root,  (Sup.  1814)  on  other  grounds  218  N.  Y.  400,  113 
11  Johns.  464,  468;  Allen  v.  Brown,  N.  E.  337. 

(Slip.   G.  T.   1866)    51   Barb.   86,  af-  80.  Beardsley  v.  Eoot,  (Sup.  1814) 

firmed  44  N.  Y.  228;   MoCafferty  v.  11  Johns.  464. 

Decker,    (Sup.    G.   T.    1876)    3   Hun  81.  Miller  v.  Schloss,   (iSup.  1913) 

604;   Risdon  v.  De  La  Rua,    (Super.  169  App.  Div.  704,  144  N.  Y.  S.  996, 

Ct.  1884)   51  Super.  Ct.  63,  affirmed  reversed  on  other  grounds;  218  N.  Y. 

98  N.  Y.  663  mem.     See  also  Craw-  400,  113  N.  E.  337.    In  MoCaiferty  v. 

ford  v.   Jones.,    (Sup.   G.  T.   1875)    6  Decker,  (Sup.  G.  T.  1876)  3  Hun  604, 

Hun  308.  it  appeared  that  the  defendant,  who 

78.  Risdon  v.  De  La  Rua,  ( Super.  had  contracted  to  construct  a  portion 
Ct.  1884)  51  Super.  Ct.  63.  See  also  of  a  railroad,  sublet  a  part  of  the 
Allen  v.  Brown,  (Sup.  G.  T.  1865)  51  contract  to  F.  &  H.,  who  employed 
Barb.  86,  91;  Kramer  v.  Pounds,  laborers  to  work  for  them  upon 
(Supp.  App.  T.   1916)    157   N.  Y.  S.  the    road.      Subsequently,    F.    &    H. 

828.  having  absconded,  the  defendant  paid 

79.  Beardsley  v.  Root,  (Sup.  1814)  to  the  laborers  the  amounts  due 
11  Johns.  464,  468.  See  also  Bleecker  to  them.  It  appeared  that,  in  paying 
V.  Balje,   (Sup.  1910)   138  App.  Div.  the  laborers,  it  w'as  customary  to  de- 
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debtor  in  a  settlement  with  an  agent  of  his  creditor  gives  the  agent 
credit  for  an  indebtedness  owing  the  principal,  with  full  knowledge 
of  the  fact  that  the  indebtedness  was  owing  to  the  principal  and 
against  the  objection  of  the  agent  who  claimed  that  the  indebted- 
ness should  be  paid  to  the  principal,  the  debtor  being  afterwards 
held  liable  to  the  principal  for  the  amount  of  such  debt,  does  not 
entitle  the  debtor  to  maintain  an  action  for  money  had  and 
received  against  the  agent  for  the  amount  he  is  thus  compelled 
to  pay  the  principal,  as  the  agent  cannot  in  any  sense  be  con- 
sidered as  having  received  any  money  to  which  the  debtor  was 
entitled.*^  ^j^^  action  has  also  been  held  to  lie  against  a  sheriff 
who  in  satisfaction  of  an  execution  receives  the  note  of  the  judg- 
ment debtor  without  the  authority  of  the  judgment  creditor,  the 
sheriff  in  such  a  case  being  estopped  to  deny  that  the  money  to 
satisfy  the  execution  was  received  by  him.^^  ^igo,  where  the  owner 
of  a  bond  and  mortgage  sold  and  assigned  the  same,  and  the 
assignee  agreed  to  pay  the  assignor  the  interest  then  in  arrears 
"  when  the  same  should  be  collected,"  and  his  executor,  on  the 
payment  of  the  principal  and  interest  accruing  since  the  assign- 
ment, satisfied  and  discharged  the  mortgage,  which  was  ample 
security  for  the  whole  demand,  it  was  held  that  as  the  executor 
was  the  only  person  who  could  collect  the  arrears  of  interest,  and 
as  he  had  by  the  satisfaction  of  the  mortgage  formally  acknowl- 
edged the  receipt  of  all  the  interest  in  arrears,  he  would  not  be 
permitted  to  deny  its  receipt  and  was  liable  to  an  action  for  money 
had  and  received  as  regards  the  interest  in  arrears  before  the 
assignment,  though  he  had  not  in  fact  received  payment  thereof.** 
The  receipt  of  the  money  by  the  defendant's  authorized  agent  is 
regarded  as  a  receipt  by  the  defendant,  for  the  purpose  of  this 
character  of  an  action,  though  the  agent  may  not  have  accounted 
therefor.'^ 

duct    from    tlie   wages    due    to    each  entitled    to    recover    the    same    from 

laborer  the  amount  due  from  him  to  the  defendant,  as  money  had  and  re- 

his  boarding-house  keeper,  or  to  per-  ceived  by  him  for  plaintiiT's  use. 

sons  who  had  sold  goods  to  him  or  82.  Miller  v.  Schloss,    (1916)    218 

his   boarding-house   keeper    for   him.  N.  Y.  400,  113  N.  E.  337,  reversing 

In  pursuance  of  this  custom  the  de-  159  App.  Div.  704,  144  N.  Y.  S.  996. 

fendant  retained  a  certain  sum,  being  83.    Armstrong    v.    Garrow,     (Sup. 

the  amount  due  to  the  plaintiff  for  1826)  6  Cow.  465. 

goods   sold  by   him  to  laborers   and  84.  Risdon  v.  De  La  Rua,    (Super, 

boarding-house  keepers.    In  an  axrtion  Ct.  1884)    51   Super.  Ct.  63,  affirmed 

brought   by   the   plaintiff   to   recover  98  N.  Y.  653  mem. 

such  amount,  it  was  held  that  he  was  85.  National  Trust  Co.  v.  Gleason, 
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§  1081.  Joint  Liability;  Tortfeasors. —  The  defendants  cannot 
be  held  jointly,  liable  in  an  action  for  money  had  and  received 
unless  the  money  was  received  on  joint  account  or  for  their  joint 
interest  and  benefit.^'  All  participants  in  a  forgery  are  not  neces- 
sarily liable  in  an  action  of  this  character  for  money  received  by 
another  person  on  the  forged  instrument,"  and  it  is  not  sufficient 
to  show  that  a  participant  in  the  forgery  was  to  receive  indirectly 
some  benefit  from  the  proceeds  of  the  money  obtained  thereby, 
provided  the  person  obtaining  the  money  did  not  act  as  his  agent 
in  the  transaction.'*  Still  if  parties  act  in  concert  in  obtaining 
by  fraud  money  from  another,  and  are  all  interested  as  principals 
in  the  act  of  obtaining  it,  the  one  actually  procuring  the  money 
acting  as  a  common  agent,  an  action  for  money  had  and  received 
may  be  maintained  against  all,  though  the  payment  was  made 
directly  to  one  only.''  In  such  a  case,  if  the  whole  proceeds  are 
received  by  a  common  agent,  all  are  jointly  liable  for  the  entire 
sum,'"  and  the  result  is  not  varied  by  the  circumstance  that  the 
common  agent  failed  to  account  to  them  and  absconded  with  the 
proceeds.'^ 

§  1082.  Demand  before  Action  GeneraJly. —  The  question 
whether  a  demand  by  the  plaintiff  must  precede  the  institution 
of  an  action  for  money  had  and  received  depends  on  whether  a 

(1879)  77  N.  Y.  40O;  Peck  v.  Taylor,  ever  sound  the  rule  of  responsibility 

(Com.   PI.   1846)    4  N.  Y.  Leg.   Oba.  laid  down  may  be  in  respect  to  the 

141.  criminal  oflFense,  or  perhajps  as  appli- 

86.  Manahan  v.  Gibbons,  ( Sup.  .  calble  to  an  action  for  damages  for 
1822)  19  Johns.  427,  affirming  19  an  injury  caused  by  the  crime,  it 
Johns.  109.  cannot  be  sustained  as  applicable  to 

87.  National  Trust  Co.  v.  Gleason,  an  action  for  money  had  and  received 
(1879)     77    N.    Y.    400;    New   York       or  money  borrowed." 

Guaranty,      etc.,      Co.     v.      Gleason,  88.  New  York  Guaranty,  etc.,  Co. 

(1879)    78   N.   Y.   503,   revers-ing   45  v.  Gleason,   (1879)  78  N.  Y.  503,  510. 

Super.  Ct.  613  mem.  89.  National  Trust  Co.  v.  Gleason, 

In  National  Trust  Co.  v.  Gleason,  (1879)     77    N.    Y.    400;    New    York 

supra,  an  instruction  to  the  contrary  Guaranty,  etc.,  Co.  v.  Gleason,  (1879) 

was   given   by    the   trial  court,   and  78  N.  Y.  503.     See  also  Sarast^hn  v. 

Rapallo,    J.,   said:      "The   rule   was  Miles,   (Sup.  1900)  52  App.  Div.  628, 

thus  broadly  laid  down  [by  the  trial  65  N.  Y.  S.  108,  affirmed  169  N.  Y. 

court]  that  any  person  who  forges  or  573  mem.,  61  N.  E.  1134. 

aids  in  the  forgery  of  an  instrument  90.  National  Trust  Co.  v.  Gleason, 

is   liaJble  in   an  action  ex  contractu,  (1879)  77  N.  Y.  400. 

for  money  had  and  received,  to  any  91.  National  Trust  Co.  v.  Gleason, 

person  who  may  advance  money  upon  (1879)     77    N.    Y.    400;    New    York 

the  forged  paper,  without  regard  to  Guaranty,  etc.,  Co.  v.  Gleason,  (1879) 

the  question  who  got  the  money,  and  78  N.  Y.  503. 
even  if  the  person  is  unknown.    How- 
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demand  is  necessary  to  put  the  defendant  in  default  in  not  having 
paid  over  the  money.  If  a  demand  is  necessary  to  put  the  defendant 
in  default  it  is  essential  that  it  should  have  been  made,'^  as  Avhere 
money  is  left  by  one  person  with  another  on  a  naked  deposit.'*^ 
On  the  other  hand,  if  the  taking  of  the  money  by  the  defendant  was 
in  the  first  instance  wrongful  or  its  retention  has  subsequently 
become  wrongful,  no  demand  is  necessary.^*  Thus  where  the 
defendant  received  money  for  the  use  of  the  plaintiff  to  be  remitted 
to  him,  and  is  in  default  in  remitting,  no  demand  is  necessary 
before  bringing  the  action,^^  and  the  same  is  true  where  money  is 
paid  to  an  agent  to  be  applied  to  a  certain  purpose  and  he  fails  to 
do  so.'*  So  if  the  payment  was  forced  by  compulsion  no  demand 
is  necessary."  Where  the  claim  for  money  had  and  received  is 
assigned  no  obligation  to  pay  the  assignee  arises  until  notice  of  the 
assignment  and  without  such  notice  or  demand  the  action  cannot 
be  maintained  by  him.'^  As  said  by  Bronson,  J. :  "A  promise  will 
sometimes  be  implied,  although  it  may  be  quite  clear  that  none  was 
in  fact  made,  as  where  the  defendant  has  received  money  which 
in  equity  and  good  conscience  belongs  to  the  plaintiff.  But  the 
defendant  must  know  that  the  plaintiff  is  the  person  entitled  to 
the  money,  before  the  law  will  imply  a  promise  to  pay  him.  If 
this  is  not  universally  true,  it  is  at  least  the  proper  rule  where  the 
plaintiff  claims  as  assignee.  It  would  be  pushing  this  equitable 
action  quite  too  far  to  imply  a  promise  to  pay  the  assignee,  and 
subject  the  debtor  to  an  action  before  he  has  been  advised  of  the 
plaintiff 's  claim. ' '  '^    The  necessity  for  a  demand  also  exists  where 

92.  Sears  v.  Patrick,  (Sup.  1840)  Div.  234,  74  State  Rep.  178,  38  N.  Y. 
23  Wend.  528;  Walrath  v.  Thompson,  S.  559;   Fancher  v.  Goodman,    (Sup. 

(Sup.    1844)    6   Hill   540;    Phelps  v.  G.  T.  1859)   29  Barb.  315;  Matter  of 

Bostwiok,  (Sup.  G.  T.  1856)  22  Barb.  Brown,     (Surr.    Ct.    1912)     77    Misc. 

314;  .Stephens  v.  Board  of  Education,  507,  137  N.  Y.  S.  978,  9  Mills  434. 

(Sup.    G.    T.    1875)    3    Hun    712,    6  95.    Stacy  v.   Graham,    (1856)    14 

Thomp.   &   C.   148.     See  also   Second  N.  Y.  492. 

Ave.  R.  Co,  V.  Coleman,   (Sup.  G.  T.  96.  Baker  v.  ]Sloore,  (Sup.  1896)   4 

1857)    24  Barb  300  App.  Div.  234,  74  State  Rep.  178,  38 

93.  Phelps  V.  Bostwick,  (Sup.  G.  T.       N.  Y.  S.  550. 

1856)  22  Barb.  314.  97.     Bruecher     v.     Port     Chester, 

94.  Stacy  v.  Graham,  (1856)  14  N.  (1886)  101  N.  Y.  240,  4  N.  E.  272, 
Y.  492,  affirming  10  Super.  Ct.  444;  17  Abb.  N.  Cas.  361,  affirming  31 
Mills  V.  Mills,    (1889)    115  N.  Y.  SO,  Hun  5^0,  17  West.  Jur.  423. 

23   State   Rep.    604,   21    N.   E.    714;  98.  Sears  v.  Patrick,    (Sup.  1840) 

Teall  V.  Syracuse,    (1890)    120  N.  Y.  23  Wend.  528. 

184,  SOlSfcate  Rep.  863,  24  N.  B.  450;  99.  Sears  v.  Patrick,    (Sup.  1840) 

Baker  v.  Moore,   (Sup.  1896)   4  App.  23  Wend.  528,  630. 
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stolen  money  was  paid  over  by  the  thief  to  the  defendant  and  the 
person  from  whom  it  was  stolen  sued  for  its  recovery.^  The 
objection  that  no  demand  was  made  before  the  institution  of  the 
action  may  be  waived  by  the  defendant,  and  this  effect  is  given 
to  his  failure  to  raise  the  objection  on  the  trial.* 

§  1083.  Pleading. — The  accepted  form  of  a  complaint  at  common 
law  in  assumpsit  for  money  had  and  received  was  very  simple. 
It  contained  the  allegations,  in  general  terms,  that  the  defendant 
was  indebted  to  the  plaintiff  for  money  had  and  received  ' '  to  his 
use,"  and  that  in  consideration  of  such  debt  the  defendant 
promised  the  plaintiff  to  pay  him  on  request  the  sum  stated, 
followed  by  an  allegation  of  a  demand  and  refusal  to  pay.  The 
express  promise  was  alleged  even  though  the  plaintiff  relied  on  an 
implied  promise  arising  from  the  circumstances  he  should  prove. 
It  was  not  necessary  to  state  the  circumstances  out  of  which  the 
indebtedness  arose  further  than  that  it  was  for  money  had  and 
received  by  the  defendant  to  the  plaintiff's  use.'  Surplusage  will 
not  render  the  complaint  demurrable,*  and  under  our  Code  form 
of  pleading  the  complainant  may,  if  he  chooses,  allege  the  facts 
on  which  he  relies  as  the  basis  for  the  defendant 's  liability.^  And 
it  was  said  by  Bronson,  C.  J.,  in  a  fairly  early  case  after  the 
adoption  of  the  Code  form  of  pleading,  that  "  it  is  questionable 
whether  it  would  be  good  pleading  under  the  Code  to  follow  the 
old  form,  and  say  that  the  defendant  was  indebted  to  the  plaintiff 
in  a  certain  sum,  for  so  much  money  had  and  received  by  the 
defendant,  to  the  plaintiff's  use.  The  more  proper  course  would 
seem  to  be  that  which  the  plaintiff  has  adopted,  of  stating  the  facts 
which  show  that  the  defendant  has  received  money  which  belongs 
to  the  plaintiff. "  ^  It  is  fully  settled,  however,  that  the  use  of  the 
old  common  count  in  assumpsit  is  a  sufficient  compliance  with  the 
requirement  of  the  Code  that  the  complaint  must  state  the  facts 
which  constitute  the  cause  of  action.'^    It  is  not  necessary  to  state 

1.  Stephens  v.  Board  of  Education,  5.  Gilpin  v.  Daly,   (Sup.  1890)   24 

(Sup.    G.    T.    1875)    3    Hun    712,    6  Abb.  N.  Gag.  216,  11  N.  Y.  S.  6. 

Thomp.  &  C.  148.  6.  Eno  v.  Woodworth,   (1850)  4  N. 

8.   Leacih   v.   Vining,    ( Sup.    G.    T.  Y.  249,  Code  R.  N.  S.  262. 

189-2)   45  State  Rep.  170,  18  N.  Y.  S.  7.  Chapman  v.  Eoribes,   (1890)   123 

822.  N.    Y.    532,    34    State    Rep.    361,   26 

3.  Chapman  v.  FoUbes,  (1890)  123  N.  E.  3;  Hofferberth  v.  Duckett, 
N.  Y.  532,  535,  34  State  Rep.  351,  26  (Sup.  1916)  175  App.  Div.  480,  162 
N.  E.  3.  N.  Y.  S.  167 ;  Fulton  v.  Metropolitan 

4.  Villas  V.  Stern,  (City  Ct.  G.  T.  L.  Ins.  Co.,  (Com.  PI.  G.  T.  1893)  4 
1898)   24  Misc.  380,  53  N.  Y.  S.  267.  Misc.  76,  53  State  Rep.  172,  23  N.  Y. 
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in  the  complaint  how,  or  under  what  circumstances,  the  money 
came  to  the  defendant's  hands.  That  is  to  be  considered  mere 
matter  of  evidence.  The  receipt  of  the  money  to  the  plaintiff's  use 
is  the  fact  which  constitutes  the  cause  of  action,*  and  where  the 
plaintiff's  title  to  money  collected  by  the  defendant  is  based  on 
an  assignment  of  the  money  to  be  collected,  it  is  not  necessary 
for  him  to  plead  the  assignment  as  the  source  of  his  title.'  Allega- 
tions as  to  the  manner  in  which  the  money  was  received  may, 
it  has  been  held,  if  alleged,  be  regarded  as  matter  of  inducement  or 
surplusage,  if  it  is  apparent  that  the  defendant  could  not  have 
been  misled  thereby."  Thus  where  it  was  alleged  that  the  money 
was  received  by  the  defendant  as  the  plaintiff's  agent  from  certain 
insurance  companies,  whereas  it  appeared  that  it  was  received 
on  checks  drawn  by  the  insurance  companies  payable  to  the  plain- 
tiff and  by  him  indorsed  to  the  defendant,  and  therefore  in  effect 
received  from  the  defendant,  this  was  held  not  to  be  a  fatal  vari- 
ance." A  complaint  alleging  merely  that  the  defendant  was 
"  indebted  "  to  the  plaintiff  as  for  so  much  money  had  and  re- 
ceived, without  alleging  a  promise  to  pay,  the  receipt  of  the  money 
to  the  use  of  the  plaintiff,  or  circumstances  from  which  a  promise 
to  pay  can  be  inferred,  are  insufficient.^^  As  said  by  Ingraham,  J. : 
"An  allegation  of  an  indebtedness  is  not  an  allegation  of  a  fact, 
but  of  a  conclusion  of  law  which  is  not  admitted  by  a  demurrer, 
and  therefore  is  insufficient  to  sustain  a  cause  of  action. ' '  ^'  Where 
a  vendor  has  been  guilty  of  fraud  in  inducing  the  purchaser  to 


S.  598;  Carter  v.  Eighth  Ward  Bank,  10.  Byxbie  v.  Wood,    (1862)   24  N. 

(Sup.  Sp.  T.  1900)   33  Misc.  128,  67  Y.  607,  aflfirming  15  Super.  Ct.  267; 

N.  Y.  S.  300;    Sharp  v.  Rose,    (Sup.  Kraft  v.  Phipps,  (Suip.  1897)  23  App. 

G.  T.  1892)   49  State  Rep.  420,  20  N.  Div.  26,  48  N.  Y.  S.  383. 

Y.  S.  826,  affirmed  on  opinion  below  11.  Kraft  v.  Phipps,    (Sup.  1897) 

139  N  Y.  652,  35  N.  E.  207;  Betta  v.  23  App.  Div.  26,  48  N.  Y.  S.  383. 

Baohe,    (Super.  Ct.   1862)    22  Super.  12.  Tate  v.  American  Woolen  Co., 

Ct.    814,    14  Ahb.   Pr.  279,  affirming  (Sup.   1906)    114   App.  Div.   106,   99 

23    How.    Pr.    197;    American    Nat.  N.    Y.    S.    678;     Roldan    v.    Power, 

Bank  V.  Wheelook,   (iStiper.  Ct.  1879)  (Super.   Ct.    Sp.   T.    1895)    14   Misc. 

45   Super.  Ct.   205,   appeal  dismissed  480,  70  State  Rep.  432,  35  N.  Y.  S. 

82   N.   Y.   118.     See   also  Sloman   v.  697.      See    also    Ba;bcock    v,    Anison, 

Schmidt,    (Com.    PI.    G.   T.    1858)    8  (Sup.    1907)    122   App.   Div.   73,   75, 

Abb.  Pr.  6.  106  N.  Y.  S.  642. 

8.  Harpending  v.  Shoemaker,  (Sup.  13.  Tate  v.  American  Woolen  Co., 
G.  T.  1862)   37  Barb.  270,  291.  (Sup.  1906)   114  App.  Div.  106,  107, 

9.  Hofferberth    v.    Duckett,     (Sup.  99  N.  Y.  S.  678. 
1916)  175  App.  Div.  480,  162  N.  Y.  S. 

167. 
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enter  into  an  executory  contract  for  the  purchase  of  land  and  is 
also  unable  to  perform  his  contract,  the  money  paid  may  be 
recovered  back  in  an  action  ex  contractu  on  two  theories,  the  one 
for  money  had  and  received  to  the  purchaser's  use  on  rescission  of 
the  contract  for  the  fraud,  the  other  on  the  ground  of  a  failure 
of  consideration.  These  two  causes  of  action  may  be  united  in  tjie 
same  complaint,  separately  stated ;  "  but  the  purchaser  cannot  join 
a  count  for  damages  for  the  fraud  with  a  count  ex  contractu  to 
recover  the  money  paid  on  account  of  the  vendor's  inability,  to 
perform  his  contract,^"  as  an  action  ex  delicto  for  the  defendant's 
fraud  in  inducing  the  plaintiff  to  enter  into  the  contract,  and 
one  for  a  breach  of  the  contract,  though  arising  out  of  the  same 
transaction,  are  inconsistent,  and  cannot  be  joined.'* 

Voluntary  Payments 

§  1084.  In  General. —  It  is  well  settled,  as  a  general  rule,  that 
payments  voluntarily  made  cannot  be  recovered  back  though  there 
was  no  enforceable  liability  on  the  part  of  the  person  making  the 
payment."  As  said  in  an  early  case,  if  a  payment  is  purely  volun- 
tary "  there  is  no  principle  on  which  a  promise  of  repayment  can 
be  implied. ' '  '^  The  fact  that  the  payment  is  made  under  protest 
is  immaterial,"  as  this  does  not  itself  prevent  the  payment  from 
being  considered  a  voluntary  as  distinguished  from  an  involuntary 
one.^"     As  said  by  Mr.   Chief  Justice  White :    ' '  There  are,  no 

14.  Freer  v.  Denton,  (1875)  61  N.  603;  Wood  v.  Amory,  (1887)  105 
Y.  492.  N.  Y.  278,  7  State  Eep.  372,  11  N.  E. 

15.  Realty  Transfer  Co.  v.  Colin-  &36,  26  Wkly.  Dig.  298;  Tripler  v. 
Baer-Myera,  etc.,  Co.,  (Sup.  1909)  New  York,  (1891)  125  N.  Y.  617,  36 
132  App.  Div.  286,  116  N.  Y.  S.  1110,  State  Rep.  141,  26  N.  E.  721,  26  Abb. 
affirming  60  Misc.  623,  113  N.  Y.  S.  N.  Cas.  32i5;  Edward  C.  Joneis  Co.  v. 
994.  Board  of  Education,   (Sup.  1898)   30 

16.  Kranz  v.  Lewis,  (Sup.  190-6)  App.  Div.  429,  51  N.  Y.  S.  950; 
115  App.  Div.  106,  100  N.  Y.  S.  674,  Clarke  v.  DutCher,  (Sup.  1824)  9  Cow. 
37  Civ.  Pro.  368;  Edison  Electric  II-  674;  Abell  v.  Douglass,  (iSup.  1847) 
luminating  Co.  v.  Franklin  H.  Kalb-  4  Denio  305;  'Gilleland  v.  Failing, 
fleisch  Co.,  (Sup.  1907)  117  App.  Div.  (Sup.  1848)  5  Denio  308;  Camplbell 
842,  38  Oiv.  Pro.  361,  102  N.  Y.  S.  v.  Vandervoort,  (City  Ct.  Tr.  T. 
1039,  on  second  appeal  127  App.  Div.  1886)  2  City  Ct.  315. 

298,   111  N.  Y.  S.  462;   Kaufman  v.  18.  Alsell  v.  Douglass,   (Sup.  1847) 

Morris   Bldg.   Co.,    (Sup.    1908)     126  4  Denio  305. 

App.  Div.  388,  110  N.  Y.  S.  663.  19.  Flower  v.  Lance,   (1875)   59  N. 

17.  Ritter  v.  Phillips,  (1873)  53  N.  Y.  603. 

Y.  586,  affirming  34  Super.  Ct.  289;  20.  Boss  v.  Hutchinson,  (Sup.  1918) 

Flower   v.    Lance,    (1875)    59   N.   Y.       182  App.  Div.  88,  169  N.  Y.  S.  513. 
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doubt,  cases  to  be  found  in  whicb  the  language  of  the  court,  if 
separated  from  the  facts  of  the  particular  case  under  considera- 
tion, would  seem  to  imply  that  a  protest  alone  was  sufficient  to 
show  that  the  payment  was  not  voluntary;  but  on  examination  it 
will  be  found  that  the  protest  was  used  to  give  effect  to  the  other 
attending  circumstances."^  So  a  payment  by  one  member  of 
a  stock  exchange  to  another,  under  threats  by  the  latter  to  bring 
the  claim  before  the  governing  committee  of  the  exchange,  must 
be  regarded  as  voluntary.^^  rpj^^  payment  of  an  invalid  tax  or 
special  assessment  may,  under  the  circumstances,  be  voluntary 
within  the  general  rule  prohibiting  the  recovery  of  voluntary  pay- 
ments.^^  This  has  been  held  true  where  a  person  paid  a  special 
assessment  with  full  knowledge  of  facts  outside  of  the  record 
which  rendered  it  void,  and  the  municipality  had  taken  no  steps  to 
enforce  or  collect  it.^* 

§  1085.  Payment  of  Public  Funds. —  The  doctrine  prohibiting 
the  recovery  of  payments  voluntarily  made  does  not  apply  to  pay- 
ments without  authority  by  the  officers  or  agents  of  municipal  or 
quasi-municipal  corporations.  Such  a  payment  is  not  voluntarily 
made  by  the  corporation  but  by  its  agent,  in  excess  of  his  authority 
and  in  defiance  of  its  rights.  It  is  not  an  act  of  the  corporation 
itself,  but  of  one,  without  authority,  who  assumed  to  act  for  it.^^ 
As  said  by  Folger,  J. :  * '  The  payment  was  made  and  received 
without  any  lawful  power  in  the  comptroller  to  make  it.  The 
defendant  is  chargeable  with  knowledge  of  this.  It  was  a  payment 
by  an  agent  who  had  no  authority  as  such  to  make  it.  It  was, 
then,  no  payment  by  the  principal  in  mistake  of  law  or  ignorance 
of  facts.     The  principal,  in  legal  view,  had  no  part  ia  the  pay- 

21.  Union  Pac.  K.  Co.  v.  Dodge  25.  People  v.  Fields,  (1874)  58  N. 
County,  (1878)  98  U.  S.  541,  544,  Y.  491;  Lyddy  v.  Long  Island  City, 
25  U.  S.  (L.  ed.)  196.  This  state-  (1887)  104  N.  Y.  218,  5  State  Rep. 
ment  is  quoted  with  approval  in  665,  10  N.  E.  155;  People  v.  Gleason, 
Boss  V.  Hutchison,  (Sup.  1918)  182  (1890)  121  N.  Y.  631,  31  State  Rep. 
App.  Div.  88,  91.  903,  25  N.  E.  4;  Ft.  Edward  v.  Fish, 

22.  Quincey  v.  White,  (1875)  63  (1898)  156  N.  Y.  363,  50  N.  B.  973, 
N.  Y.  370,  reversing  5  Daly  327.  afiBrming  86  Hun  548,  67  State  Rep. 

23.  Tripler  v.  New  York,  (1891)  52«,  33  N.  Y.  S.  784;  Richmond 
125  N.  Y.  617,  36  State  Rep.  141,  26  County  v.  Frean,  (Sup.  G.  T.  1873) 
N.  E.  721,  26  Atob.  N.  Cas.  325.  1     Thomp.     &     C.     431;     Richmond 

24.  Tripler  v.  New  York,  (1891)  County  v.  Van  Clief,  (Sup.  G.  T. 
125  N.  Y.  617,  36  State  Rep.  141,  26  1874)  1  Hun  454,  3  Thomp.  &  T.  458; 
N.  E.  721,  26  Ahh.  N.  Cas.  325,  dis-  Surdam  v.  Fuller,  (Sup.  G.  T.  1884) 
tinguishing  Peyser  v.  New  York,  70  31  Hun  500. 

N.  Y.  497. 
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ment,  and  it  was  made  against  its  will.  It  was  equivalent  to  an 
appropriation  by  the  appellant  of  the  moneys  to  his  own  use,  with 
the  acquiescence  and  help  of  the  officer  of  the  city,  who  was 
authorized  to  pay  them  out  not  otherwise  than  in  accordance  with 
law.  He  having  made  the  payment  unlawfully,  it  was  an  act  not 
within  the  scope  of  his  agency  and  does  not  bind  his  principal."  ^' 

Involuntary  Payments 

§  1086.  In  General. —  While  a  voluntary  payment  cannot  be 
recovered  back,  it  is  well  settled  that  duress  ^'  not  only  invalidates 
an  executory  contract,  but  also  authorizes  the  recovery  back  of 
payments  coerced  thereby.^*  Duress  of  the  person  may  undoubtedly 
render  the  payment  a  compulsory  one.  And  it  is  also  settled  that 
a  payment  made  in  order  to  obtain  possession  of  one's  chattels 
wrongfully  withheld  is  to  be  regarded  as  a  payment  under  duress, 
and  for  such  reason  recoverable.^'  ' '  To  constitute, ' '  says  Eapallo, 
J.,  "a  voluntary  payment  the  party  paying  must  have  had  the 
freedom  of  exercising  his  will.  When  he  acts  under  any  species 
of  compulsion  the  payment  is  not  voluntary.  If  a  party  has  in  his 
possession  goods,  or  other  property,  belonging  to  another,  and 
refuses  to  deliver  such  property  to  that  other  unless  the  latter 
pays  him  a  sum  of  money  which  he  has  no  right  to  receive,  and 
in  order  to  obtain  possession  of  his  property  he  pays  that  sum, 
the  money  so  paid  is  a  payment  made  by  compulsion  and  may  be 
recovered  back. ' '  ^  And  there  is  no  ironclad  rule  which  confines 
an  involuntary  payment  to  cases  of  duress  of  person  or  restraint 
of  goods.  Money  paid  to  prevent  an  injury  to  one's  property 
rights  may  come  within  the  principle  of  involuntary  payments." 
Thus,  where  a  mortgage  contained  a  clause  giving  the  mortgagee 

26.  People  v.  Fields,  (1874)  58  N.  New  York  Ins.  Co.,  (Sup.  1802)  3 
Y.  491,  505.  Johns.    Cas.   238;    Morrell  v.   Skene, 

27.  See  supra,  section  96  et  seq.,  as  (Sup.  Sp.  T.  1909)  64  Misc.  185,  119 
to  what  constitutes  duress.  N.  Y.  S.  28. 

28.  iScholey  V.  Mumford,  (1875)  60  29.  Harmony  v.  Bingham,  (1864) 
N.  Y.  498;  Kilpatrick  V.  Germania  L.  12  N.  Y.  99;  Scholey  v.  Mumford, 
Ins.   Co.,    (1905)    183  N.  Y.   163,   75  (1875)   60  N.  Y.  498. 

N.  E.  1124;   Meinihardt  v.  Excelsior  30.  Scholey  v.  Mumford,  (1875)  60 

Brewing    Co.,    (Sup.    1903)    82   App.  N.  Y.  498,  501. 

Div.  627,  81  N.  Y.  S.  1042;  Wolff  v.  31.   Buckley   v.   New   York,    (Sup. 

New  York,   (Sup.  1904)   92  App.  Div.  1898)    30  App.  Div.  463,  52  N.  Y.  S. 

449,  87  N.  Y.  S.  214,  affirmed  179  N.  452,  affirmed  159  N.  Y.  558  mem.,  54 

Y.  580  mem.,  72  N.  E.  1153;  Bates  v.  N.  E.  1089. 
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the  right  on  a  default  in  the  payment  of  interest  to  declare  the 
entire  debt  due,  and  also  one  giving  the  mortgagor  the  right  to 
prepay  the  mortgage  on  the  payment  of  a  bonus,  and  the  mortgagee 
after  a  default  in  the  payment  of  interest  exercised  his  option  to 
demand  payment  of  the  principal,  but  after  the  mortgagor  had 
made  arrangements  for  securing  a  new  loan,  refused  to  satisfy 
the  mortgage  unless  the  bonus  was  paid,  it  was  held  that  the  pay- 
ment of  such  bonus  was  a  compulsory  and  not  a  voluntary  payment 
and  was  therefore  recoverable.^^  An  overpayment  made  by  a  buyer 
to  secure  a  delivery  of  chattels  sold  under  an  executory  contract 
of  sale  is  not  a  payment  under  duress  so  as  to  entitle  the  buyer 
to  recover  the  overpayment,  as  in  such  a  case  he  had  an  adequate 
remedy  at  law  by  way  of  an  action  for  breach  of  the  contract  of 
sale.'' 

§  1087.  Taxes    and    Assessments    Paid    under    Compulsion. — 

"While  in  the  early  eases  there  are  statements  to  the  contrary,'* 
according  to  the  better  view  as  now  established  the  doctrine  of 
compulsory  payments  may,  under  proper  circumstances,  authorize 
the  recovery  of  an  invalid  tax  or  special  assessment  paid  under 
compulsion.'^    And  if  a  special  assessment  is  valid  on  its  face  but 

38.  Kilpatrick  v.  Germania  L.  Ins.  plaintiff  having  submitted  under  pro- 
Co.,  (1905)  183  N.  Y.  163,  75  N.  E.  test  had  the  right  to  recover,  ae- 
1124,  reversing  95  App.  Div.  287,  88  cording  to  the  authorities.  The 
N.  Y.  S.  628.  In  this  case  Bartlett,  refusal  of  the  defendant  to  accept  the 
J.,  said  (183  N.  Y.  168):  "The  mortgage  de'bt  and  interest  unless  the 
plaintiff,  in  view  of  the  way  business  bonus  was  paid  placed  the  plaintiff 
is  done  in  giving  b,  new  mortgage  to  in  a  position  where  he  was  compelled 
pay  off  the  old  one,  could  not  wait  to  submit  to  the  exaction  in  order 
to  make  a  tender  and  take  legal  ae-  to  receive  a  satisfaction  of  the  de- 
tion  and  he  was  not  obliged  to.  He  fendant's  mortgage  and  secure  the 
could  snbmit  to  the  exaction  and  money  on  the  new  loan  which  would 
pay  the  bonus,  and  sue  to  recover  it  protect  him  in  the  emergency." 
back,  because  such  a  payment  is  not  33.  Boss  v.  Hutchinson,  (Sup. 
voluntary.  In  effect  the  defendant  1918)  182  App.  Div.  88,  169  N.  Y.  S. 
held  plaintiff's  property  in  its  grasp  513. 

through  its  lien  thereon  and  would  34.  Lorillard  v.  Monroe,  (1854)  11 
not  surrender  it  until  the  unlawful  N.  Y.  392;  People  v.  Chenango 
exaction  wa,s  complied  with.  The  County,  (1854)  11  N.  Y.  563;  Che- 
payment  was  made  to  free  the  prop-  garay  v.  New  York,  (1856)  13  N.  Y. 
erty  from  the  duress  as  much  as  if  220;  Swift  v.  Poughkeepsie,  (1868) 
it  had  been  a  chattel  and  the  defend-  37  N.  Y.  511,  5  Trans.  App.  221. 
ant  had  it  in  his  possession  under  a  35.  Chapman  v.  Brooklyn,  (1869) 
pledge,  refusing  to  part  with  it  un-  40  N.  Y.  372,  381;  Bank  at  Com- 
less  the  bonus  was  paid.  Under  these  monwealth  v.  New  York,  (1870)  43 
circumstances  the  compulsion  was  il-  N.  Y.  184;  Newman  v.  Livingston 
legal,  unjust  and  oppressive,  and  the  County,  (1871)  4S  N.  Y.  676;  Peyser 
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is  void  because  of  matters  dehors  the  record,  payment  to  an  officer 
having  a  warrant  for  its  collection  and  threatening  to  execute  the 
same  is  regarded  as  compulsory.^^  Where  an  assessment  is  in  fact 
void  on  the  ground  that  the  assessors  had  no  jurisdiction  to  impose 
the  same,  an  action  may  be  maintained  to  recover  back  money 
paid  in  satisfaction  thereof,  without  first  having  the  assessment 
set  aside  or  vacated."  On  the  other  hand,  if  the  assessment  was 
merely  irregular,  informal,  or  unjust,  the  assessors  having  juris- 
diction to  impose  it,  then,  before  an  action  to  recover  back  the 
money  paid  in  satisfaction  thereof,  it  is  necessary  to  have  the 
assessment  vacated  or  annulled  in  some  way  and  thus  removed 
as  an  obstacle.^*  "  These  rules  in  reference  to  money  paid  upon 
assessments,"  says  Earl,  J.,  "  were  established  from  the  analogy 
which  was  supposed  to  exist  between  completed  assessments  and 
judgments.  Money  paid  upon  a  judgment  which  is  merely 
irregular  or  erroneous  cannot  be  recovered  back  while  the  judg- 
ment remains  in  force.  But  money  involuntarily  paid  upon  a 
judgment  which  is  utterly  void  can  be  recovered  back  without 
first  causing  the  judgment  to  be  reversed  or  vacated. "  *'  A  person 
may  sue  in  equity  to  vacate  the  assessment  and  in  that  suit  recover 
back  the  payment  illegally  exacted.*" 

Payments  under  Mistake 

§  1088.  Payments  under  Mistake  of  Law. —  Where  a  person  has 
knowledge  of  all  the  facts,  and  under  a  mistake  of  law  as  to  his 
liability  arising  therefrom  makes  a  payment,  he  cannot,  as  a 
general  rule,  recover  it  back  in  an  action  for  money  had  and 
received,  though  he  was  under  no  liability  to  make  the  payment.*' 

V.  New  York,   (1877)    70  N.  Y.  497;  38.  Swift  v.  Poughkeepsie,    (1868) 

Brueoher  V.  Port  Chester,  (1886)  lOl  37   N.   Y.    511,    5   Trans.   App.   221; 

N.  Y.  240,  4  N.  E.  272,  17  Abb.  N.  Btrausburgh  v.  New  York,  (1882)  87 

Cas.    361,    affirming    17    Wkly.    Dig.  N.  Y.  452,  affirming  as  to  this  but 

260.  reversing  on  other  grounds  45  Super. 

36.  Bruecher  v.  Port  Chester,  Ct.  508;  Bruec'her  v.  Port  Chester, 
(1886)  101  N.  Y.  240,  4  N.  E.  272,  .  (1886)  101  N.  Y.  240,  244,  4  N.  E. 
17    Abb.    N.    Cas.    361,    affirming    17  272,  17  Abb.  N.  Cas.  361. 

Wkly.  Dig.  260.  39.  Bruecher      v.      Port     Chester, 

37.  Newman  v.  Livingston  County,  (1886)  101  N.  Y.  .240,  244,  4  N.  B. 
(1871)    45   N.   Y.   676;    Bruecher   v.       272,   17  Abb.  N.  Cas.  361. 

Port  Chester,   (1886)    101  N.  Y.  240,  40.  Strausburgh     v.     New     York, 

4   N.   E.   272,   17   Abb.   N.   Cas.   361,  (1882)    87  N.  Y.  4S2,  13  Wkly.  Dig. 

affirming  31  Hun  550,  17  West  Jur.  533,  reversing  46  Super.  Ct.  508. 

423.  41.  Flower  v.  Lance,   (1875)  59  N. 
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As  said  by  O'Brien,  J.:  "  Without  referring  to  the  numerous 
authorities  cited  from  other  jurisdictions,  or  attempting  to  explain 
them,  it  is  quite  sufficient  to  say  that  the  rule  in  this  state  from 
the  earliest  times  to  the  present  day  has  been  consistent  and 
uniform  in  favor  of  the  general  rule  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered  back."^^  And  the  fact  that 
money  is  paid  or  a  transaction  consummated  on  the  faith  of  a 
decision  of  a  court  which  is  thereafter  overruled  does  not  entitle 
a  party,  acting  under  the  law  as  laid  down  in  the  earlier  case,  to 
relief.*^  As  said  by  Chancellor  Kent:  "  To  permit  a  subsequent 
judicial  decision  in  any  one  given  case,  on  a  point  of  law,  to  open 
or  annul  everything  that  has  been  done  in  other  cases  of  the  like 
kind,  for  years  before,  under  a  different  understanding  of  the  law, 
would  lead  to  the  most  mischievous  consequences.  Fortunately 
for  the  peace  and  happiness  of  society,  there  is  no  such  pernicious 
precedent  to  be  found. ' '  **  Perhaps  the  most  striking  illustration 
of  this  rule  is  to  be  found  in  the  case  of  Doll  v.  Barle.  There  the 
plaintiff  in  1863  paid  off  to  the  defendant  a  mortgage  on  premises 
that  the  plaintiff  had  just  purchased,  and  by  an  agreement  between 
them  a  certain  sum,  being  the  difference  between  gold  coin  and 
legal  tender  currency  on  the  amount  of  the  mortgage,  was  held  to 
await  the  decree  of  the  United  States  Supreme  Court  in  the  legal 
tender  cases.  When  that  court  decided  that  the  Legal  Tender 
Act  was  unconstitutional  and  void  as  to  contracts  executed  prior 

Y.  603;    Flynn  v.  Hurd,    (1889)    118  to   attorney   and  client,    or   attorney 

N.  Y.   19,  26,  27   State  Rep.  744,  22  and   party   in    respect  to   claims  for 

N.  E.  1109;  Newburg-h  Sav.  Bank  v.  professional    services    founded    upon 

Woodbury,    (1903)    173  N.  Y.  55,  65  statute    regulation.      The   profession 

N.  E.  858,  affirming  64  App.  Div.  305,  and   privileges   of   an    attorney   give 

72  N.  Y.  S.  222 ;   Clarke  v.  Dutcher,  color  to  such  a  claim,  and  the  means 

(Sup.  1824)    9  Cow.  674;   Mowatt  v.  of  enforcing  it,  vi^hich  do  not  belong 

Wright,    (Sup. '1828)    1   Wend.   355;  to   laymen,   nor  enter  into  the  busi- 

Silliman    v.    Wing,     (Sup.    1844)     7  ness    or   ordinary    dealings    of    men. 

Hill  159;  Lyon  v.  Richmond,   (Ohan.  The    reason    of    the    rule    does    not 

Ct.  1816)    2  Johns.  Ch.  51.     But  in  apply." 

Moulton  V.  Bennett,  (Sup.  1836)  18  42.  NewburgOi  Sav.  Bank  v.  Wood- 
Wend.  586,  where  under  a  mistake  of  bury,  (1903)  173  N.  Y.  55,  60,  65 
law   as   to    the   right  to   costs    in   a  N.  E.  858. 

qui  tam  action  costs  were  exacted  by  43.  Doll  v.  Earle,   (1874)   59  N.  Y. 

and   paid   by   the    defendant    to   the  638;    Lyon  v.   Richmond,    (Chan   Ct. 

plaintiff's  attorney,  it  was  held  that  1816)    2   Johns.   Ch.   51,  reversed  on 

they   could   be    recovered,   the    court  other  grounds  14  John.-!.  501,  512. 
saying:.  "I  lay  out  of  the  case  the  44.  Lyon  v.  Richmond,    (Chan.  Ct. 

technical  maxim  of  law,  '  ignorantia  1816)  2  Johns.  Ch.  51,  60. 
juris  non  excisat,'  as  not  applicable 
43 
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to  its  passage,  of  which  this  mortgage  was  one,  the  mortgagor 
ordered  the  money  paid  to  the  mortgagee.  Afterwards  a  reargu- 
ment  was  allowed  in  the  United  States  Siipreme  Court,  and  the 
validity  and  constitutionality  of  the  Legal  Tender  Act  were 
declared.  Thereupon  the  mortgagor  sought  to  recover  the  money. 
It  was  held  that  the  payment  had  been  voluntarily  made  on  a 
claim  of  right,  under  no  mistake  of  fact,  and  could  not  be 
recovered  back,  although  by  the  subsequent  decision  of  the  United 
States  Supreme  Court  it  appeared  that  the  payment  was  made 
under  a  mistake  of  law.*^  Also  the  fact  that  the  payment  is  made 
in  pursuance  of  a  statute  thereafter  declared  unconstitutional  is 
not  such  a  mistake  as  authorizes  its  recovery.  Thus,  where  a 
municipal  corporation  borrowed  money  to  reimburse  or  recompense 
persons  drafted  during  the  civil  war,  and  paid  over  the  money  to 
such  persons,  and  thereafter  the  statute  attempting  to  confer  this 
power  was  declared  unconstitutional,  it  was  held  that  as  the  money 
was  received  by  such  persons  in  good  faith  and  under  a  claim  of 
right,  though  under  a  mistake  of  law,  no  promise  to  refund  to  the 
lender  the  moneys  so  received  by  them  could  be  implied.** 

§  1089.  Payments  under  Mistake  of  Fact;  General  Rule. — 
"While  a  person  voluntarily  paying  a  demand  on  him  with  knowl- 
edge of  the  fact  affecting  his  liability,  and  the  consequent  knowl- 
edge that  the  demand  against  him  is  invalid,  cannot  recover  back 
the  money  so  paid,"  it  is  an  equally  well  recognized  general  rule 
that  money  paid  under  a  mistake  of  faet  as  to  the  right  of  the 
person  to  whom  the  money  is  paid  to  demand  payment,  and  as  to 
the  liability  of  the  person  making  the  payment  to  do  so,  may  be 
recovered  back.**    ' '  In  every  such  case, ' '  says  Johnson,  J.,  ' '  the 

45.  Doll  V.  Earle,  (1874)  59  N.  Y.  90  N.  Y.  227;  Dieckerhoff  v.  Adler, 
63i8,  affirming  65  Barb.  298.  (Sup.  1896)    7  App.  Div.  607,  39  N. 

46.  Newburgfh  Sav.  Bank  v.  Wood-  Y.  S.  599,  affirmed  on  opinion  below 
bury,  (1903)  173  N.  Y.  55,  65  N.  E.  158  N.  Y.  689,  53  N.  B.  1124;  Mun- 
858,  affirming  64  App.  Div.  305,  72  roe  v.  Bonanno,  (Sup.  1897)  16  App. 
N.  Y.  S.  222.  Div.  421,  79  State  Rep.  61,  45  N.  Y. 

47.  See  supra,  section  1084.  S.  61;  De  Wolff  v.  Howe,  (Sup.  1906) 

48.  Martin  v.  MoCormick,  (1853)  112  App.  Div.  104,  98  N.  Y.  S.  262; 
8  N.  Y.  331,  Seld.  Notes  117;  Chester  Waite  v.  Leggett,  (Sup.  1828)  8  Cow. 
V.  Kingston  Bank,  (1857)  16  N.  Y.  195;  Boyer  v.  Pack,  (Sup.  1846)  2 
336,  affirming  17  Barb.  271;  Kings-  Denio  107;  Chillicothe  Bank  v. 
ton  Bank  V.  Eltinge,  (1869)  40  N.  Y.  Dodge,  (Sup.  G.  T.  1850)  8  Barb 
391;  Canaday  v.  Stiger,  (1874)  55  233;  Pitcher  v.  Turin  Plank  Road 
N.  Y.  452,  affirming  35  Super.  Ct.  Co.,  (Sup.  G.  T.  1851)  10  Barb.  43'6; 
423;  Holtz  v.  Schmidt,  (1874)  59  N.  Thompson  v.  Otis,  (Sup.  G.  T.  1864) 
Y.  253;  Sharkey  v.  Mansfield,  (1882)  42  Barb.  461;  Rosboro  v.  Peck,  (Sup. 
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law  gives  the  party  so  paying  a  remedy  by  action  to  recover  back 
the  money  as  money  had  and  received  by  the  defendant  to  and  for 
the  use  of  the  plaintiff.  As  the  party  who  thus  receives  money 
cannot  in  equity  and  good  conscience  retain  it,  the  law  presumes 
a  promise  on  his  part  to  pay  it  over  to  the  party  justly  entitled 
to  it,  and  establishes  a  privity  between  them  as  matter  of  law. ' '  *^ 
It  is  immaterial  that  the  mistake  was  not  mutual,  that  is,  that  the 
person  receiving  the  payment  was  aware  of  the  true  facts.^"  Indeed, 
in  the  latter  case  there  is  the  additional  element  of  fraud  on  the 
part  of  the  payee  and  he  may  be  held  liable  without  any  demand 
for  repayment.^"-  Though  the  payment  may  have  been  made  under 
a  mistake  of  fact,  still  if  the  party  to  whom  it  is  made  may  in  good 
conscience  retain  it,  it  cannot  be  recovered  back,  as  the  question 
in  actions  for  money  had  and  received  is  to  whom  does  the  money 
aequo  et  bono  belong.^^  Thus,  where  the  plaintiff  gave  a  note  for 
a  demand  bearing  interest,  but  which  through  mistake  was  not 
made  payable  with  interest,  to  A,  who  transferred  it  to  B,  who 
transferred  it  to  the  defendant,  and  on  each  transfer  it  was 
supposed  by  the  parties  to  be  on  interest  and  was  received  and 
accounted  for  accordingly,  and  when  it  became  payable  the  plain- 
tiff, also  supposing  it  to  be  on  interest,  paid  the  amount  with 
interest  thereon,  it  was  held,  in  assumpsit  for  money  had  and 
received  brought  to  recover  it  back,  that  the  plaintiff  could  not 
recover.^^  It  is  not  every  mistake  though  in  a  sense  one  of  fact 
which  will  authorize  the  recovery  of  money  paid.  As  in  a  case 
where  relief  generally  is  sought  on  the  ground  of  mistake,"  it 

G.  T.   1866)    48  Barb.  02;   George  v.  (Super.  Ct.  1863)   23  Super.  Ct.  189, 

Tallman,    (Sup.  G.  T.  1871)    5  Lans.  24  How.  Pr.   358,   affirmed  38  K  Y. 

392;  Sheffield  v.  Hamlin,   (iSup.  G.  T.  305,  3  Abb.  App.  Dec.  255,  7  Trans. 

1882)   26  Hun  237;  Home  Ins.  Co.  v.  App.  270.     See  supra,  section  1062. 

Murphy,     (Sup.    App.    T.    1920)     112  53.  Buel  v.  Bougbton,   (Sup.  1846) 

Misc.  198,  182  N.  Y.  S.  668;  Barker  2   Denio  91.     "This,"   says  Bronson, 

V.   Clark,    (City  Ct.   G.  T.   1872)    12  Ch.  J.,  "is  a  remarkable  case.     The 

Abb.  Pr.  N.  S.  106.  plaintiff  first  omitted,  by  mistake,  to 

49.  George  v.  Tallman,  (Sup.  G.  T.  make  the  note  payable  with  interest, 
1871)  5  Lans.  392,  396.  as  he  should  have  done;  and  then,  by 

50.  Holtz  V.  Sdhmidt,  (1874)  59  another  mistake,  he  corrected  the  first 
N.  Y.  253;  Sharkey  v.  Mansfield,  error  by  paying  interest,  when  the 
(1882)    90  N.  Y.  227.  note   itself   imposed   no   such   obliga- 

51.  See  infra,  section  1095.  tion.     And  thus  by  two  blunders  the 

52.  Southwick  v.  Memphis  First  parties  have  come  out  right  at  laSt. 
Nat.  Bank,  (1881)  84  N.  Y.  420,  61  Or  at  least,  the  plaintiff  has  paid  no 
How.  Pr.  164,  reversing  20  Hun  349;  more  than  he  ought  to  pay." 

Buel    V.    Bougihton,     (iSup.    1846)     2  54.  See  supra,  section  71  et  seq. 

Denio     91;     New     York     v.     Erben, 
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must  be  a  mistake  as  to  some  existing  fact,  not  as  to  something 
to  happen  or  to  be  done  in  the  future.    It  must  also  be  a  mistake 
as  to  some  fact  not  remotely,  but  directly,  bearing  on  the  act 
against  which  the  relief  is  sought."^    If  a  payment  is  made  without 
reference  to  the  facts  as  they  exist,  though  the  party  making  the 
payment  may  be  mistaken  as  to  the  true  state  of  facts,  there  is 
not  such  a  mistake  as  will  authorize  a  recovery.^    And  where  the 
drawee  of  a  draft,  who  had  authorized  the  drawer  to  draw  on  him 
to  raise  money  to  pay  another  draft  about  to  mature  on  which  the 
drawee  was  liable,  paid  the  draft  in  ignorance  of  the  fact  that 
the  proceeds  were  to  be  applied  in  payment  of  an  indebtedness 
owing  the  payee  by  the  drawer,  instead  of  in  taking  up  the  old 
draft,  the  payee  acting  in  good  faith,  a.  recovery  was  denied." 
§  1090.  Application  of  Rule  Generally. —  A  mistake  authorizing 
the  recovery  of  money  is  said  to  take  place  where  something  which 
really  exists  is  unknown  or  some  fact  is  supposed  to  exist  which 
really  does  not.^'    And  consequently  the  circumstances  under  which 
the  rule  that  money  paid  under  a  mistake  of  fact  may  be  recovered 
back  has  been  applied  are  very  varied.    It  has  been  applied,  for 
example,  where  one  judgment  creditor  assented  to  the  payment 
of  the  proceeds  of  property  sold  on  execution  to  another  judg- 
ment creditor  under  the  mutual  mistake  that  the  lien  of  the 
latter 's  judgment,  which  in  fact  had  expired  by  lapse  of  time,  was 
superior  to  his  own,^'  and  where  the  plaintiff,  arrested  on  a  charge 
of  bastardy,  paid  a  sum  of  money  to  the  superintendent  of  the  poor 
in  settlement  and  it  thereafter  appeared  that  the  woman  by  whom 
the  charge  was  made  was  not  pregnant.™    The  rule  is  also  applied 
to  cases  where  a  tax  or  special  assessment  is  paid  in  ignorance  of 
facts  outside  the  record  rendering  it  invalid;*'  and  where  land 
was  sold  for  taxes,  but  had  been  regularly  redeemed  before  a  con- 

55.  Souttwick  v.  Memphis  First  Mawatt  v.  Wright,  (Sup.  1828)  1 
Nat.  Bank,  (1881)  84  N.  Y.  420,  61  Wend.  355,  360;  Wheadon  v.  Olds, 
How.  Pr.  164.  (Sup.  1838)   20  Wend.  174,  17«. 

56.  South-wick  v.  Memphis  First  59.  Kingston  Bank  v.  Eltinge, 
Nat.  Bank,    (1881)   84  N.  Y.  420,  61  (1869)    40  N.  Y.   391. 

How.    Pr.    164;    De   Wolff  v.   Howe,  60.  Rheel   v.  Hicks,    (1862)    25  N. 

(Sup.  1906)    112  App.  Div.  104,  107,  Y.  289. 

98  N.  Y.  S.  262.  61.  Strusburgh      v.      New      York, 

57.  iSouthwick  v.  Memphis  First  (1882)  87  N.  Y.  452;  Tripler  v.  New 
Nat.  Bank,  (1881)  84  N.  Y.  420,  61  York,  (1891)  126  N.  Y.  617,  626,  36 
How.  Pr.  164,  reversing  20  Hun  349.  State  Rep.  141,  26  N.  E.  721,  26  Abb. 

58.  De  Wolff  V.  Howe,  (Sup.  1906)  N.  Cas.  325,  explaining  Peyiser  v.  New 
112  App.  Div.  104,  98  N.  Y.  S.  262;  York,  70  N.  Y.  4,97. 
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veyance  to  the  purchaser,  and  thereafter  the  owner,  under  the 
mistaken  belief  that  the  purchaser  at  the  tax  sale  had  received 
a  valid  conveyance,  purchased  from  him  his  tax  title,  which  in  fact 
was  no  title  at  all,  the  owner  was  permitted  to  recover  back  the 
amount  paid  the  purchaser  as  paid  under  a  mistake  of  fact.^^ 
Likewise,  where  in  a  purchase  of  goods  the  buyer  believes  that  he 
is  purchasing  a  different  lot  from  that  transferred  to  him,  due  to 
a  mistake  as  to  the  identity  of  the  car  containing  the  merchandise 
to  which  the  seller's  sample  order  applied,  the  buyer  was  held 
entitled  to  recover  back  the  price  paid  by  him.''^  Kecovery  is  also 
permitted  where  in  a  purchase  of  land  by  the  acre  an  overpayment 
is  made,  due  to  a  mistake  as  to  the  acreage;*^  where  in  the  pur- 
chase of  grain  or  the  like  by  the  measure  a  mistake  is  made  in 
regard  to  the  quantity,  resulting  in  an  overpayment ;  ^°  or  where 
a  mistake  is  made  in  computing  the  interest  on  a  debt,  or  the  like."^ 
Mistake  in  reference  to  the  existence  of  a  foreign  law,  and  in  this 
respect  the  statute  laws  of  the  other  states  of  this  Union  are 
foreign  laws,  is  regarded  as  a  mistake  of  fact  and  may  be  made 
the  basis  for  a  recovery  of  money  paid  in  ignorance  thereof." 
Error  on  the  part  of  a  court  in  rendering  its  judgment,  which 
results  in  a  judgment  for  a  larger  amount  than  was  owing,  is  not 
regarded  as  a  mistake  of  fact  which  will  entitle  the  judgment 
debtor  on  payment  of  the  judgment  to  recover  back,  as  money 
paid  under  a  mistake  of  fact,  the  amount  so  erroneously  included.** 
In  case  of  a  compromise  and  settlement  of  an  indebtedness  secured 
by  mortgage,  under  which  the  land  is  conveyed  to  the  mortgagee, 
the  fact  that  by  mistake  credit  was  not  given  for  a  part  payment 
on  the  indebtedness  and  was  not  taken  into  account  does  not  entitle 
the  mortgagor  to  recover  such  payment  in  an  action  at  law.^' 

§  1091.  Payment  of  Checks,  Draits,  etc. —  A  draft  may  be 
accepted  and  paid  by  the  drawee  under  such  a  mistake  of  fact  as 

62.  Martin  v.  McCormick,  (1853)  66.  Waite  v.  Leggett,  (Sup.  1828) 
8  N.  y.  331,  Seld.  Notes  117,  revers-  8  Cow.  195;  Boyer  v.  Pack,  (Sup. 
ing  6  Super.  Ct.  366.  1846)   2  Denio  107. 

63.  De  Wolff  V.  Howe,  (Sup.  1906)  67.  Chillicothe  Bank  v.  Dodge, 
112  App.  Div.  104,  98  N.  Y.  iS.  262.  (Sup.  G.  T.  1850)    8  Barib.  233. 

64.  George  v.  Tallman,  (Sup.  G.  T.  68.  Wood  v.  Amory,  (1887)  105  N. 
1871)  S  Lans.  392;  Ely  v.  Padden.  Y.  278,  7  State  Rep.  372,  11  N.  E. 
(Sup.  G.  T.  1887)    13  State  Rep.  53.  636. 

But  see  Howes  v.  Barker,  (Sup.  1808)  69.  Roberta  v.  EUwood,  (Sup.  G.  T. 

3  Johns.  506.  1886)  24  Wkly.  Dig.  136. 

65.  Wheadon  v.  Olds,   (Sup.  1838) 
20  Wend.  174. 
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will  entitle  him  to  recover  back  the  amount.'"  Thus,  the  general 
right  of  a  bank  to  recover  the  amount  it  has  paid,  under  a  bona 
fide  mistake  of  fact,  to  a  person  presenting  a  check  or  draft  drawn 
on  it,  which  has  been  raised,  is  well  etablished,  though  the  person 
presenting  the  paper  may  have  been  a  bona  fide  holder."  The 
same  is  true  where  the  drawee  of  a  draft  or  check  pays  the  amount 
called  for  to  the  holder  under  a  mistake  as  to  the  genuineness  of 
the  payee's  indorsement,  which  proves  to  be  a  forgery.'^  A  seem- 
ing exception  to  the  general  rule  as  to  the  recovery  of  money 
paid  under  a  mistake  of  fact  exists  where  a  bank  pays  a  check 
or  draft  purporting  to  be  drawn  on  it  by  a  depositor  whose  signa- 
ture is  forged.  In  such  a  case,  if  the  check  is  presented  by  a  bona 
fide  holder  the  bank  is  denied  the  right  to  recover  back  from  him 
the  amount  paid.'^  "  For  more  than  a  century,"  says  Allen,  J., 
' '  it  has  been  held  and  decided,  without  question,  that  it  is  incum- 
bent upon  the  drawee  of  a  bill  to  be  satisfied  that  the  signature 
of  the  drawer  is  genuine ;  that  he  is  presumed  to  know  the  hand- 
writing of  his  correspondent;  and  if  he  accepts  or  pays  a  bill  to 
which  the  drawer's  name  has  been  forged,  he  is  bound  by  the  act, 
and  can  neither  repudiate  the  acceptance  nor  recover  the  money 
paid. ' '  '*    And  if  the  name  of  the  payee  of  the  check  or  draft  is 

70.  Munroe  v.  Bonanno,  (Sup.  72.  Holt  v.  Ross,  (1873)  54  N.  Y. 
1897)   16  App.  Div.  421, 45  N.Y.S.61.  472;     Corn    Exch.    Bank    v.    Nassau 

71.  Bank  of  Commerce  v.  Union  Bank,  (1883)  91  N.  Y.  74;  Trust  Co. 
Bank,  (1850)  3  N.  Y.  230,  234;  Na-  of  America  v.  Hamilton  Bank,  (Sup. 
tional  Bank  of  Commerce  v.  National  1908)  127  App  Div  515  112  N.  Y. 
Mechanics'  Bank  Ass'n(  1873)  55  g  ^  .p^^^j  ^  j^  '  ^/j,  ^'^^y^ 
XT    V    oil     Ota.  nvTct..;-nn  i\.Tn+    Tjn«i^  ^t  '                                                 J              y 


(Sup.  1841)   1  Hill  287. 


N.  Y.  211,  216;  Marine  Nat.  Bank  v. 
National  City  Bank,  (1874)  59  N. 
Y.  67;  White  v.  Continental  Nat.  ''^-  ^^"'^  "^  Commerce  v.  Union 
Bank,  (1876)  64  N.  Y.  316;  Clews  ^a"^'  (1850)  3  N.  Y.  230,  234;  Nb- 
V.  Bank  of  New  York  Nat.  Banking  tional  Park  Bank  v.  New  York  Ninth 
Ass'n,  (1882)  89  N.  Y.  418,  422,  Nat.  Bank,  (1871)  46  N.  Y.  77;  Con- 
on  suhsequi^nt  appeals  105  N.  Y.  398,  tinental  Nat.  Bank  v.  Tradesmen's 
401,  7  State  Rep.  368,  11  N.  B.  814,  Nat.  Bank,  (Sup.  1899)  36  App.  Div. 
114  N.  Y.  70,  22  State  Rep.  397,  20  ii2,  115,  55  N.  Y.  S.  545;  Trust  Co. 
N.  E.  852;  Crawford  v.  West  Side  of  America  v.  Hamilton  Bank,  (Sup. 
Bank,  (1885)  100  N.  Y.  50,  2  N.  E.  jgog,  ^27  App.  Div.  515,  112  N.  Y. 
881;  Continental  Nat.  Bank  v.  g.  84 ;  Bergstrom  v.  Ritz-Carlton  Res- 
Tradesmien'iS  Nat.  Bank,  (Sup.  1899)  ,  ,  ,  ,,„  ini<!\  iti  a„« 
00  A  T.-  no  =r  -KT  V  d  c,aJ  taurant,  etc.,  (iSup.  1916)  171  App. 
36  App.  Div.  112,  55  N.  Y.  S.  545;  „.  „_'  ,  „„\.  „  „  „^„  ,  ,. 
XT  i-  1  T.  ^1  r.  17  1.  Div.  776,  157  N.  Y.  S.  959,  appeal  dis- 
National  Reserve  Bank  V.  Corn  Exch.  -^i-.  ■■",    "■                        >         ,,,  „ 

Bank,    (Sup.    1916)     171    App.    Div.  ^^^^  220  N.  Y.  569  mem.,  115  N. 

195,  157  N.  Y.  S.  316;  Oppenflieim  v.  ^-  1033. 

West  Side  Bank,  (Sup.  App.  T.  1898)  74.  Nationa-1  Park  Bank  v.  Ninth 

22  Misc.  722,  50  N.  Y.  S.  148.  Nat.  Bxnk,  (1871)  46  N.  Y,  77,  80. 
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fictitious,  and  such  is  held  to  be  the  case  when  it  is  drawn  by  the 
forger  payable  to  an  existing  person  whose  indorsement  is  also 
forged,  the  check  is  considered  as  drawn  payable  to  bearer,  and 
this  rule  applies  rather  than  the  rule  relating  to  forged  indorse- 
ments of  the  name  of  the  person  intended  as  the  payee  of  the 
check.'^  A  similar  view  has  been  taken  where  a  person,  whose 
indorsement  on  a  note  was  in  fact  forged,  after  an  inspection  paid 
the  note  to  a  bona  fide  holder  under  the  belief  that  his  signature 
was  genuineJ^  The  fact  that  a  check  is  paid  by  the  bank  on  which 
it  is  drawn,  under  a  mistake  as  to  the  state  of  the  drawer's  account, 
does  not  entitle  it  to  recover  the  amount  paid.  In  this  respect  the 
bank  is  held  to  have  knowledge  of  the  state  of  the  drawer's 
account,  and  if  this  is  not  sufficient  to  cover  the  check  the  bank 
is  deemed  in  effect  to  have  advanced  to  the  depositor  the  amount 
necessary  to  cover  his  check." 

§  1092.  Mistake  in  Computations  by  Third  Person, —  A  mistake 
of  fact  authorizing  the  recovery  of  money  paid  may  consist  in  a 
computation  or  measurement  by  a  third  person  appointed  by  the 
parties  and  on  the  basis  of  which  a  settlement  is  made,  as  where 
the  surveyor  selected  by  the  parties  to  survey,  measure,  and  ascer- 
tain the  number  of  acres,  makes  a  mistake,  either  in  his  measure- 
ments or  computation  afterward,  and  reports  to  the  parties  that 
the  tract  contains  a  greater  number  of  acres  than  it  really  does, 
and  a  settlement  is  made  on  the  basis  of  such  report.'*  The  same 
has  been  held  true  where  a  third  person,  employed  to  cast  interest 
on  an  obligation,  makes  a  mistake  in  the  computation  and  by  reason 
thereof  an  overpayment  is  made.'' 


75.  Trust  Co.  of  America  v.  Ham-  Haven,   (1915)  214  N.  Y.  468,  108  N. 

ilton    Bank,     (Sup.    1908)     127    App.  E.  819. 

Div.  515,  112  N.  Y.  S.  84;  Bergstrom  76.  Lewis  v.  White's  Bank,  (Sup.  G. 

V.     Eitz-Carlton      Restaurant,      etc.,  T.    1882)    27   Hun   396. 

(Sup.   1916)    171  App.  Div.  776,  157  77.  Oddie  v.   National  City  Bank, 

N.    Y.    S.    959.     See    also    Coggill   v.  (1871)    45   N.   Y.   735;    Consolidated 

American  Exeli.  Bank,  (1847)   IN.  Y.  Nat.  Bank  v.  Middletown  First  Nat. 

113,  How.  App.  Cas.  203,  4  How.  Pr.  Bank,     (Sup.    1908)     129    App.    Div. 

183.     It  is  otherwise,  however,  if  the  538,   114  N.  Y.   S.   308,  affirmed   199 

person     receiving     payment     of     the  N.  Y.  516,  92  N.  E.  1081;  Gilman  v. 

foiTged  check  or  draft  was  not  a  bona  N«w  York  First  Nat  Bank,   (Sup.  G. 

fidr holder  or  holder  for  value.     Title  T.  1892)    63  Hun  480,  45  State  Rep. 

Guarantee,  etc.,  Co.  v.  Haven,  (1909)  147,  18  N.  Y.  S.  495. 

196  N.  Y.  487,  89  N.  E.  1082,  revers-  78.  George  v.  Tallman,  (Sup.  G.  T. 

ing   126  App.  Div.  802,  111   N.  Y  S.  1871)    5  Lans.  392. 

305;     Title    Guarantee,    etc.,    Co.    v.  79,  Boyer  v.  Pack,    (Sup.   1846)    2 
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§  1093.  Negligence   in   Ascertaining   Facts;   Forgetfulness.— 

According  to  the  better  view  the  mere  fact  that  the  party  making 
the  payment  could  by  the  exercise  of  ordinary  care  have  ascer- 
tained the  true  state  of  facts  does  not  preclude  him  from  asserting 
that  the  payment  was  made  under  a  mistake  and  for  such  reason 
recoverable.*"  "It  is  now  settled,"  says  Rapallo,  J.,  "  both  in 
England  and  in  this  state,  that  money  paid  under  a  mistake  of  fact 
may  be  recovered  back,  however  negligent  the  party  paying  may 
have  been  in  making  the  mistake,  unless  the  payment  has  caused 
such  a  change  in  the  position  of  the  other  that  it  would  be  unjust 
to  require  him  to  refund.  .  .  .  Such  negligence  does  not  give  to 
the  party  receiving  the  payment  the  right  to  retain  what  was  not 
his  due,  unless  he  has  been  misled  and  prejudiced  by  the  mistake. 
■If  his  loss  had  been  incurred  and  become  complete  before  the 
payment,  he  should  not  in  justice  be  permitted  to  avail  himself 
of  the  mistake  of  the  other  party  to  shift  the  loss  upon  the 
latter."  ^i  And  as  said  by  Hunt,  C.  J. :  "  Care  and  diligence  are 
not  controlling  elements  in  the  case.  It  is  a  question  of  fact 
merely.  The  inquiry  is,  are  the  parties  mutually  in  error,  and  did 
they  act  upon  such  mutual  mistake,  not  whether  they  ought  so  to 
have  acted.  If,  in  consequence  of  such  mutual  mistake,  one  party 
has  received  the  property  of  the  other,  he  must  refund,  and  this 
without  reference  to  vigilance  or  negligence.  On  a  sale  and  pur- 
chase of  real  estate,  the  rule  and  the  principle  are  different.  It 
is  a  case  of  a  bargain  in  which  the  law  requires  the  exercise  of  care 
and  attention.  A  party  cannot  then  allege  himself  to  be  ignorant 
of  a  fact  of  which  he  was  put  upon  the  inquiry,  and  of  which  he 
could  have  obtained  a  knowledge  by  reasonable  diligence.  In  cases 
of  bargains  and  sales,  the  rule  is  applicable,   vigilantibus  non 

DeniolOT.   The  error  in  this  case  aro9c  (1906)   185  N.  Y.  368,  78  N.  E.  153; 

out  of  the  fact  that  the  interest  was  Waite  v.  Leggett,  (Sup.  1828)  8  Cow. 

compounded     when     simple     interest  195;    Canal   Bank   v.    Albany   Bank, 

only  should  have 'been  computed,  and  (1841)    1   Hill  287;    Ely  v.  Padden, 

the     payment     was     made     without  (Sup.    G.    T.    1887)     13    State    Rep. 

knowledge   that   the  interest  was   so  53;    Leach    v.    Vining,    (iSup.   6.   T. 

computed.  1892)   45  State  Rep.  170,  18  N.  Y.  S. 

80.  Bank    of   Commerce    v.    Union  822.     But   see    C&mpbell   v.   Vander- 

Bank,     (1850)     3    N.    Y.    230,    237;  voort,   (City  Ct.  Tr.  T.  1886)   2  City 

Kingston  Bank  v.  Eltinge,   (1869)  40  Ct.  315. 

N.  Y.   391 ;   National  Bank  of  Com-  81.  National  Bank  of  Commerce  v. 

merce  v.  National  Mechanics'  Bank-  National  Mechanics'  Banking  Ass'n, 

ing    Ass'n;     (1873)     55    N.    Y.    211;  (1873)    55  N.   Y.  211,  213,  216. 
Hathaway      v.      Delaware      County 
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dormientibus  leges  subveniunt.  .  .  .  But  where  there  is  no  matter 
of  contract,  no  bargain  or  sale,  there  is  no  call  for  the  exercise  of 
astuteness.  The  case  then  becomes  one  of  fact.  Was  there  or  not 
an  error  between  the  partite?  And  the  determination  of  that  fact 
controls  the  result.  Where  this  expression  of  the  want  of  care 
and  attention  is  ufed  in  reference  to  cases  of  simple  mistakes  of 
fact,  bj'  which  one  has  thus  received  the  money  of  another,  and 
that  it  is  thus  used  in  many  cases  cannot  be  denied,  the  expressions 
have  not  been  duly  considered."  ^^  And  it  is  held  that  forget- 
fulness  of  a  fact  once  known  to  exist  may  constitute  such  a  mistake 
as  will  entitle  a  person  to  recover  money  paid.*'  Thus  where  on 
the  basis  that  a  lease  was  to  expire  at  a  certain  time,  whereas  it 
had  another  year  to  run,  the  lessor  and  the  lessee  agreed  to  a 
renewal,  the  lessee  to  pay  in  advance  a  certain  sum  agreed  on  at 
a  certain  yearly  rate,  it  was  held  that  this  constituted  such  a 
mistake  of  fact  as  would  .entitle  the  lessee  to  recover  back  a  pro 
rata  part  of  the  bonus.**  The  fact,  however,  that  the  payor  was 
negligent  in  ascertaining  the  facts,  in  connection  with  a  change  of 
conditions  which  will  impose  on  the  party  receiving  the  payment 
an  unjust  loss  in  case  he  is  made  to  refund,  may  be  ground  for 
denying  relief.*^ 

§  1094.  Necessity  for  Eestoring  Status  Quo. —  It  is  no  defense 
as  a  general  rule  to  an  action  to  recover  back  money  paid  under  a 
mutual  mistake  of  fact,  that  the  person  to  whom  the  payment 
was  made  cannot  be  restored  to  his  original  position  on  paying 
the  money  back.*^  The  application  of  such  a  qualification,  says 
Hunt,  C.  J.,  in  a  case  where  it  was  claimed  that  the  defendant 
on  receipt  of  the  payment  had  discharged  a  judgment  against  a 
third  person  and  thereby  lost  his  lien,  and  would  suffer  the  loss  of 
his  claim  against  such  third  person,  "  would  substantially  destroy 
the  rule  that  money  paid  in  mistake  of  facts  can  be  recovered  by 
the  payer  from  the  receiver.  If  the  facts  could  be  so  arranged 
that  there  would  be  no  loss  to  either  party,  there  would  be  nothing 

82.  Kingston  Bank  v.  Eltinge,  86.  Bank  of  Commeree  v.  Union 
(1869)    40   N.   y.   391,   396.                        Bank,    (1850)   3  N.  Y.  230;   Eheel  v. 

83.  White  v.  Continental  Nat.  Hicks,  (1862)  25  N.  Y.  289;  Kings- 
Bank,  (1876)  «4  N.  Y.  316,  319;  ton  Bank  v.  Eltinge,  (1869)  40  N.  Y. 
Normandy  Waist  Co.  V.  Palmer,  (Sup.  391;  Canal  Bank  v.  Albany  Bank, 
App.  T.  1919)    176  N.  Y.  S.  465.  (Sup.  1887)    1  Hill  287;  Mulligan  v. 

84.  Normandy  Waist  Co.  V.  Palmer,  Harlam,  (Sup.  App.  T.  1905)  46 
(Sup.  App.  T.  1919)  176  N.  Y.  S.  465.       Misc.  571,  92  N.  Y.  S.  765. 

85.  See  the  following  section. 
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to  contend  about,  and  no  such  actions  would  be  brought.  It  is 
only  where  the  retention  or  restoration  of  the  money  involves  a 
loss  that  the  parties  are  anxious  about  it.  It  is  an  ordinary  result 
of  the  transaction,  that  the  party  receiving  has  incurred  liabilities 
or  paid  money  which  he  would  not  have  done  except  for  the  receipt 
of  the  money.  I  find  no  case,  however,  in  which  this  has  been 
held  to  relieve  him  from  the  performance  of  his  duty.  In  the 
present  case,  the  one  party  or  the  other,  upon  the  facts  found, 
will  lose  his  debt.  By  canceling  their  judgment,  the  respondents 
will  have  lost  an  available  security.  By  failing  to  receive  the 
amounts  due  to  thein  upon  their  subsisting  executions,  the  appel- 
lants will  have  lost  their  debt.  One  party  or  the  other  being 
compelled  to  lose,  the  question  is,  which  shall  it  be.  The  answer 
given  by  the  authorities  is,  that  the  party  having  the  legal  right 
must  prevail. ' ' "  And  where  money  was  paid  to  an  agent  under 
a  mutual  mistake  of  fact  and  was  paid,  over  by  the  agent  to  his 
principal,  the  agent  was  nevertheless  held  liable.^  So  where  the 
plaintiff  was  induced  by  the  fraud  of  the  maker  of  a  note  on  which 
the  indorsement  of  the  defendant  was  forged,  to  purchase  it,  giving 
therefor  his  check  payable  to  the  defendant,  who  without  any 
knowledge  of  the  facts  of  the  transaction  cashed  the  check  and 
paid  over  the  proceeds  to  such  third  person,  he  was  held  liable  to 
the  plaintiff  in  an  action  for  money  had  and  received.*'  On  the 
other  hand,  if  the  party  making  the  payment  is  negligent  in  ascer- 
taining the  true  facts,  and  the  party  to  whom  the  payment  is  made 
is  not  also  negligent  and  has  so  altered  his  position  after  the  pay- 
ment to  him,  as  where  in  fact  he  received  the  payment  as  agent 
of  another  and  in  good  faith  paid  it  over  to  him,  as  to  make  it 
inequitable  to  require  him  to  refund,  he  will  not  be  required  to 
do  so.'"  "  Where  a  party,"  says  Hirschberg,  J.,  "  pays  money 
by  reason  of  a  mistake  arising  solely  from  a  negligent  failure  to 
avail  himself  of  special  knowledge  at  his  command,  he  ought  not 
to  be  permitted  to  recover  it  from  the  one  to  whom  it  has  been 
paid,  where  the  latter  must  in  such  case. sustain  the  entire  loss, 

87.  Kingston  Bank  v.  Eltinge,  90.  Mayer  v.  New  York,  (187'5)  63 
(1869)   40  N.  Y.  391,  399.  N.  Y.  455;  Continental  Nat.  Bank  v. 

88.  Rheel  V.  Hicks,  (1»62)  25  N.  Y.  Tradesmen's  Nat.  Bank,  (1903)  173 
289;  Canal  Bank  v.  Albany  Bank,  N.  Y.  272,  65  N.  E.  1108,  13  Am. 
(Sup.  1841)    1  Hill  287.  Neg.     Rep.     385;     Continental    Nat. 

89.  Mulligan  v.  Harlam,  (Sup.  Bank  Co.  v.  Tradesmen's  Nat.  Bank, 
App.  T.  1905)  46  Misc.  571,  92  N.  Y.  (Sup.  1899)  36  App.  Div.  112,  56 
S.   765.  N.  Y.  S.  545. 
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because  he  in  turn  has  parted  in  good  faith  with  the  money  on  the 
credit  of  and  in  reliance  upon  such  mistake. ' '  "^  Thus  where  it 
appeared  that  a  bank  certified  and  paid  a  check  which  had  been 
raised,  and  that  it  had,  at  the  time  both  of  certification  and  of 
payment,  full  means  at  hand  which  by  the  exercise  of  ordinary  care 
would  have  disclosed  the  fact  that  the  check  had  been  raised,  and 
the  person  to  whom  the  check  was  paid,  a  bank,  received  payment 
for  a  depositor  and  before  any  notice  of  the  error  paid  over  the 
money  so  received  to  the  depositor,  it  was  held  that  such  person 
was  not  liable  to  ref  und.^- 

§  1095.  Demand  before  Action. —  "Where  money  is  paid  under 
a  mutual  mistake  of  fact,  both  parties  acting  in  good  faith,  it  seems 
to  be  the  better  view  that  a  demand  for  its  return  or  notice  of  the 
mistake  must  precede  an  action  for  its  recovery.''  As  said  by 
Finch,  J. :  "  Where  the  mistake  is  mutual,  both  parties  are 
innocent,  and  neither  is  in  the  wrong.  The  party  honestly  receiv- 
ing the  money  through  a  common  mistake  owes  no  duty  to  return 
it  until  at  least  informed  of  the  error.  It  is  just  that  he  should 
have  an  opportunity  to  correct  the  mistake,  innocently  committed 
on  both  sides,  before  being  subjected  to  the  risks  and  expenses  of 
a  litigation. ' '  '*  If,  however,  the  party  receiving  payment  was 
aware  that  the  person  making  it  was  acting  under  a  mistake,  he 
does  not  receive  the  money  innocently  and  may  be  sued  therefor 
without  any  demand.'^  ' '  The  necessity  of  a  demand, ' '  says  Finch, 
J.,  "  does  not,  therefore,  exist  in  a  case  where  the  party  receiving 


91.  Continental  Nat.  Bank  v.  215,  37  How.  Pr.  109;  Powers  v.  Bass- 
Tradesmen's  Nat.  Bank,  (Sup.  1901)  ford,  (Com.  PI.  G.  T.  1859)  19  How. 
59  App.  Div.  103,  109,  99  N.  Y.  S.  Pr.  309.  But  see  Utica  Bank  v.  Van 
82.  Gieson^    (Sup.   1821)    18  Johns.  485; 

92.  Continental  Nat.   Bank   Co.   v.  Leach  V.  Vining,    (Sup.  G.  T.  1892) 
Trades.men's  Nat.  Bank,    (1903)    173  45  State  Rep.  170,  18  N.  Y.  S.  822. 
N.   Y.   272,    65   N.   E,    1108,    13   Am.  94.  Sharkey   v.    Mansfield,    (1882) 
Neg.  Rep.  385,  affirming  59  App.  Div.  90  N.  Y.  227,  229. 

103,  69  N.  Y.  S.  82,  on  prior  appeal  95.  Sharkey   v.    Mansfield,    (1882) 

36  App    Div.  112,  55  N.  Y.  S.  545.  90  N.  Y.  227;  Martin  v.  Home  Bank, 

93.  New  York  v.  Erben,  (l.sr.8)  38  (1899)  160  N.  Y.  190,  201,  54  N.  B. 
N  Y.  305,  3  Alolb.  App.  Dec.  255;  717,  affirming  30  App.  Div.  498,  52 
Southwdck  V.  Memphis  First  Nat.  N.  Y.  S.  464,  28  €iv.  Pro.  71 ;  Bower 
Bank,  (1881)  84  N.  Y.  420,  61  How.  v.  Thompson,  (Sup.  G.  T.  1892)  46 
Pr.  164;  Abbott  v.  Draper,  (Sup.  State  Rep.  435,  19  N.  Y.  S.  503; 
1847)  4'  Denio  51,  53;  Stevens  v.  Purves  v.  Moltz,  (Super.  Ct.  Sp.  T. 
Hyde  (Sup.  G.  T.  1860)  32  Barb.  1867)  28  Super.  Ct.  653,  2  Abto.  Pr. 
171     '  181-      Sluyter     v.      Williams,  N.  S.  406,  32  How.  Pr.  478. 


(Super.  Ct.  G.  T.  1869)  31  Super.  Ct. 
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,the  money,  instead  of  acting  innocently  and  under  an  honest  mis- 
take, knows  the  whole  truth  and  consciously  receives  what  does  not 
belong  to  him,  taking  advantage  of  the  mistake  or  oversight  of  the 
other  party,  and  claiming  to  hold  the  money  thus  obtained  as 
his  own.  In  such  case  he  cannot  assume  the  attitude  of  bailee  or 
trustee,  for  he  holds  the  money  as  his  own,  and  his  duty  to  return 
it  arises  at  the  instant  of  the  wrongful  receipt  of  the  overpayment. 
He  is  already  in  the  wrong  and  it  needs  no  request  to  put  him  in 
tliat  position.'"^ 

Services  Rendered  Generally 
§  1096.  Express  Contract. —  Where  an  express  contract  exists 
covering  the  subject  matter  involved,  no  other  contract  can  be 
implied  in  fact,^'  and  therefore  where  services  are  rendered  under 
an  express  contract  it  governs  the  rights  and  liabilities  of  the 
parties.'*  In  case  of  a  contract  for  the  insertion  of  an  advertise- 
ment in  a  newspaper  or  other  periodical  for  a  stated  time,  the 
advertiser  is  under  no  obligation  to  notify  the  other  party  to  dis- 
continue the  advertisement  after  the  termination  of  the  agreed 
time,  and  the  mere  fact  that  he  has  knowledge  that  the  advertise- 
ment is  being  continued  does  not  impose  any  implied  obligation  on 
him  to  pay  for  such  continued  services.''  As  is  shown  later,  in  case 
of  a  contract  for  definite  services,  if  the  party  by  whom  the  services 
are  to  be  rendered  is,  after  partial  performance,  prevented  by  the 
other  party  from  fully  performing,  he  may  elect  to  sue  either  for 
damages  or  on  a  quantum  meruit  for  what  he  actually  did  based 
on  a  promise  implied  by  law  to  pay  therefor.  If,  however,  one 
agrees  to  render  services  gratuitously,  the  fact  that  before  all  the 
services  contemplated  are  rendered  the  party  for  whom  they  are  to 
be  done  puts  an  end  to  the  agreement  does  not  entitle  the  other 
party  to  recover  on  a  quantum  meruit  the  value  of  the  services 
theretofore  rendered,  as  the  express  contract  rebuts  an  implication 
that  there  was  to  be  any  compensation  whatsoever  for  the  services.^ 
Where  services  are  performed  under  an  express  employment,  with 

96.  Sharkey  v.  Mansfield,  (188a)  157  App.  Div.  100,  141  N.  Y.  S. 
90  N.  Y.  227,  229.  574. 

97.  lS«e  supra,  section  1032.  99.  Bake  v.  Patterson,   (Sup.  G.  T. 

98.  Young  V.  Farwell,  (1901).  165  1876)  5  Hun  668;  Wasilewski  v. 
N.  Y.  341,  59  N.  E.  143,  affirming  30  Wendell,  (Oity  Ct.  G.  T.  1887)  9 
App.    Div.    489,    52    N.    Y.    S.    283 ;  State  Rep.  608. 

Knudtsen   v.    Remmel,     (Sup.    1910)  1.  Kaufman  Advertising  Agency  v. 

141  App.  Div.  445,  126  N.  Y.  S.  249;       Snellenburgh,  (Sup.  App.  T.  1904)  43 
Lasher   v.   McDermott,    (Sup.    1913)       Misc.  317,  88  N.  Y.  S.  199. 
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an  agreement  to  pay  the  reasonable  value  thereof,  this  is  properly 
an  express  contract,  leaving  open  for  proper  proof  the  value  of  the 
services.^ 

§  1097.  Extra  Services. —  The  rule  that  from  a  request  to  per- 
form services  an  implied  promise  arises  to  pay  what  they  are 
worth  ^  does  not  apply  where  the  services  are  rendered  by  one  in 
the  employ  of  the  person  for  whom  the  work  is  done.  In  such  a 
case  it  is  presumed  that  the  services  were  rendered  under  the  con- 
tract of  employment  unless  the  contrary  is  shown,*  and  this 
implication  is  strengthened  if  they  are  of  the  same  kind  as  those 
embraced  in  the  contract.'  An  employee  cannot  by  taking  work 
home,  which  should  have  been  done  at  his  employer's  place  of  busi- 
ness, establish  a  claim  for  extra  compensation.^  Nor,  it  seems,  can 
an  employee  recover  extra  compensation  for  services  rendered  on 
Sunday,  in  the  absence  of  an  agreement  to  pay  therefor,  though 
the  contract  of  employment  may  not  have  expressly  required  work 
to  be  done  on  Sunday.  In  commenting  on  the  right  to  claim  extra 
compensation  for  Sunday  labor,  McAdam,  J.,  says:  "A  servant  is 
not  bound  to  labor  on  the  Sabbath,  and  if  the  master  compels  him 
to  do  so,  it  furnishes  a  good  cause  for  leaving  his  service.  .  .  .  But 
if  he  does  perform  services  for  him  upon  the  Sabbath,  without  any 
special  request  or  promise  to  pay  for  the  same,  no  extra  charge  can 
be  made  therefor,  even  though  the  work  was  of  that  class  regarded 
as  necessary,  the  law  regarding  all  the  service  performed  by  the 
laborer  during  the  term,  in  the  absence  of  special  request  or 
promise,  as  being  included  in  the  contract,  and  compensated  for 
by  the  compensation  therein  provided."'    Consequently  where  the 

2.  See  supra,  section  839.  573;  Moffat  v.  Brooklyn,  (City  Ct.  G. 

3.  See  infra,  section  1103  et  seq.  T.  1888)    1  N.  Y.  S.  781;   Galway  v. 

4.  Ross  V.  Hardin,  (1879)  79  N.  Y.  Spindler,  (ISup.  App.  T.  1918)  168  N. 
84;  Bloodgood  v.  Wuest,  (Sup.  1902)  Y.  S.  648;  Perry  v.  Woodlaury,  (Com. 


69  App.  Div.  356,  74  N.  Y.  S.  913 
Mathison  v.  New  'iorii  Cent.,  etc. 
River  R.  Ckj.,  (Sup.  1902)  72  App 
Div.  254,  76  N.  Y.  S.  89;  Cooper  v 
Brooklyn  Trust  Co.,  (Sup.  1905)  109 
App.  Div.  211,  96  N.  Y.  S.  56;  McCor 
mack  v.  New  York,  (Sup.  Tr.  T, 
1895)  14  Misc.  272,  70  State  Rep 
423,  35  N.  Y.  S.  757 ;  Carrere  v.  Dun^ 
(Sup.  App.  T.  1896)  18  Misc.  18,  75 
State  Rep.  491,  41  N.  Y.  S.  34,  re 
versing  17  Misc.  294,  40  N.  Y.  S 
372;  Murray  v.  Griffiths,  (Sup.;  App 
T.   1906)    48  Misc.  398,  95  N.  t.  S 


PI.  G.  T.  1892)  44  State  Rep.  287, 
17  N.  Y.  S.  530;  McGovern  v.  Western 
R.  Co.,  (Sup.  G.  T.  1864)  28  How. 
Pr.  493. 

5.  Ross  V.  Hardin,  (1879)  79  N.  Y. 
84. 

6.  Carrere  v.  Dun,  (Sup.  App.  T. 
1896)  18  Misc.  18,  75  State  Rep.  491, 
41  N.  Y.  S.  34,  reversing  17  Misc.  294, 
40  N.  Y.  S.  372. 

7.  MoCormack  v.  New  York,  (Sup. 
Tr.  T.  1895)  14  Misc.  272,  277,  70 
State  Rep.  423,  36  N.  Y.  S.  757. 
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plaintiff,  a  physician,  was  an  employee  of  the  defendant  in  his 
medical  institute,  there  is  no  implied  promise  on  the  employer's 
part  to  pay  him  for  medical  attendance  on  the  former  when  ill;' 
nor  will  a  promise  to  pay  extra  compensation  to  a  courier  be 
implied  where  the  alleged  extra  services  consisted  of  acts  of  kind- 
ness and  courtesy.'  Also  a  person  employed  by  a  firm  cannot,  as 
a  general  rule,  recover  compensation  from  one  member  of  the  firm, 
for  services  rendered  to  him  individually  during  ofiice  hours.  ' '  In 
almost  every  firm,"  says  McAdam,  J.,  "each  member  has  individual 
books  or  accounts,  and  conducts  more  or  less  correspondence,  and 
it  would  be  a  startling  proposition  that  if  he  requests  one  of  the 
firm  employees  to  write  up  his  book,  copy  a  letter,  make  a  deposit 
in  bank  or  deliver  a  message,  there  is  an  implied  obligation  to  pay 
the  employee  therefor  in  addition  to  his  regular  compensation 
from  the  firm.""  The  statute  known  as  the  Eight  Hour  Law 
(Laws  1870,  ch.  385,  §  1),  fixing  eight  hours  as  the  period  for  a 
day's  labor,  and  authorizing  overwork  for  extra  compensation  by 
agreement  between  the  employer  and  the  employee, ^^  does  not 
entitle  an  employee  to  claim  extra  compensation  for  more  than 
eight  hours'  work  except  where  there  is  an  express  agreement  for 
such  compensation  or  one  to  be  implied  in  fact  from  the  circum- 
stances. And  a  contract  for  extra  compensation  is  not  to  be  implied 
in  fact  where  one  enters  an  employment  knowing  that  the  custom- 
ary hours  are  more  than  eight,  and  without  objection  receives  the 
agreed  compensation.'^  In  case  a  municipal  employee  is  also  a 
notary  public,  he  is  presumably  entitled  to  be  paid  the  legal  fees 
for  services  rendered  in  that  character  independent  of  his  employ- 
ment, and  if  it  is  claimed  that  the  services  were  gratuitously 
rendered  the  burden  is  on  the  municipality  to  prove  an  agreement 
to  that  effect." 

8.  Perry  v.  Woodbury,  (Com.  PI.  12.  McCarthy  v.  New  York,  (1884) 
G.  T.  1892)  44  State  Rep.  287,  17  N.  96  N.  Y.  1.  See  also  McGraw  v.  Glov- 
Y.  S.  530.                                                        ersiville,    (Sup.    1898)    32   App.   Div. 

9.  Cooper  v.  Brooklyn  Trust  Co.,  176,  52  N.  Y.  S.  916;  McCunney  v. 
(Sup.    1905)    109   App.   Div.   211,  96       New  York,   (Sup.  1899)   40  App.  Div. 

N.  Y.  S.  56,  on  prior  appeal  87  App.  482,  58  N.  Y.  S.  138;  Burns  v.  Fox, 

Div.  610,  84  N.  Y.  S.  88.  (Sup.  1904)   98  App.  Div.  507,  90  N. 

10.  Carrere  v.  Dun,  (Sup.  App.  T.  Y.  S.  254;  MoCormaek  v.  New  York, 
1896)  18  Misc.  18,  75  State  Rep.  491,  (Sup.  Tr.  T.  1895)  14  Misc.  272,  70 
41  N.  Y.  iS.  34,  reversing  17  Misc.  State  Rep.  423,  35  N.  Y.  S.  757;  Gray 
294,  40  N.  Y.  S.  372.  v.  Hall,  (Sup.  App.  T.  1900)  32  Misc. 

11.  Labor     Law,     section     3;     30       683,  66  N.  Y. 'S.  500. 
McKinney's  Cons.  Laws,  p.   16.  13»  Merzbach  v.  New  York,  (1900) 
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If  the  additional  work  or  services  are  not  such  as  were  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was  made  and 
are  not  covered  by  the  compensation  provided  for,  and  are  rendered 
at  the  subsequent  express  or  implied  request  of  one  of  the 
employers,  a  promise  to  pay  the  reasonable  value  thereof  may  be 
implied;^*  but  this  rule,  it  has  been  said,  should  be  cautiously 
applied  and  the  services  must  be  so  far  outside  of  the  sphere  of 
the  employment  as  to  indicate  a  probable  intention  on  the  part  of 
the  master  to  allow  extra  compensation  therefor,  and  where  the 
question  is  one  of  doubt  the  right  to  extra  compensation  should 
rest  only  on  an  express  agreement.^" 

§  1098.  Services  Rendered  under  Void  or  Unenforceable  Con- 
tract.—  There  is  no  doubt  but  that,  where  services  are  rendered 
in  the  first  instance  under  an  express  agreement  which  contem- 
plates that  compensation  is  to  be  made  but  which  is  too  indefinite 
or  uncertain  to  be  enforced,  the  law  will,  as  a  general  rule,  raise 
by  implication  a  promise  to  pay  what  the  services  were  reasonably 
worth."  If,  however,  the  express  contract  under  which  the  serv- 
ices were  rendered  did  not  contemplate  that  compensation  should 
be  made,  the  mere  fact  that  it  was  invalid  will  not  raise  an  implied 
promise  to  pay.  Thus,  where  the  indenture  of  a  minor  as  an 
apprentice  was  invalid  for  the  reason  that  the  articles  were  not 
signed  by  his  father,  and  on  the  discovery  of  such  fact  the  appren- 
ticeship is  terminated  either  by  the  master  discharging  the  appren- 
tice or  the  latter  leaving  the  service,  it  has  been  held  that  a  promise 
by  the  master  to  pay  for  the  services  rendered  by  the  apprentice 
will  not  be  implied."  And  where  the  plaintiff,   already  in  the 

163  N.  Y.  16,  30  Civ.  Pro.  322,  57  N.  etc.,    River   R.    Co.,    (Sup.    1902)    72 

E.    96,   reversing    19   App.   Div.    186,  App.  Diiv.  254,  76  N.  Y.  S.  89. 

45  N.  Y.  S.  1018.     But  see,  Benjamin  16.  Miller  v.  Coates,   (1876)   66  N. 

v.  New   Yorlc,    (Sup.   1902)    77   App.  Y.  609,  reversing  on  other  grounds  2 

Div.   62,   78   N.   Y.   S.    1067.  Hun  156,  4  Thomp.  &  C.  429;  United 

14    Kleb  V.  Wallach,    (Sup.   1896)  Press  v.  New  York  Press  Co.,  (1900) 

6   App.   Div.   583,   39   N.   Y.   S.   654;  164  N.  Y.  406,  412,  58  N.  E.  627. 

Shields   v.    New    York,    (Sup.    1903)  17.  Maltby  v.  Harwood,  (Sup.  G.  T. 

84  App    Div    502,  82  N.  Y.  iS.   1020  1852)  12  Barb.  473;  Potter  v.  Greene, 

(contract     for     repairs     of    vessel);  (Sup.  G.  T.   1886)    39  Hun   72.     See 

Mott  V.  Utica,    (Sup.  1904)    96  App.  also  Williams  v.  Finch,    (Sup.  G.  T. 

Div.  495,  89  N.  Y.  S.  168,  on  second  1848)   2  Barb.  208. 

appeal,  114  App.  Div.  736,  100  N.  Y.  In   Maltby   v.   Harwood,    (Sup.   G. 

S     150     (street    cleaning    contract);  T.    1852)     12    Barb.    473,   Harris,   J., 

Mott  V.  Utica,   (Sup.  1906)   114  App.  said:     "The  plaintiff  went  to  reside 

Div.  736,  100  N.  Y.  S.  150.  with   the   defendants   as   an    appren- 

15.  Mathiso"   v.   New   York   Cent.,  tice,    and    not   for   wages.      H»,   con- 
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employment  of  the  defendant  at  a  fixed  salary,  continued  to  render 
services  under  a  promise  of  additional  compensation  which  was  too 
indefinite  to  be  enforced,"  and  was  paid  during  the  latter  period 
at  his  old  salary,  it  has  been  held  that  there  was  nothing  from 
which  a  promise  could  be  inferred  that  what  he  would  receive 
would  be  based  on  a  quantum  meruit."  It  also  seems,  where  serv- 
ices are  rendered  under  an  express  contract  which  is  too  indefinite 
to  be  enforced  as  a  whole,  that  to  entitle  the  party  rendering  the 
services  to  recover  their  reasonable  value,  he  must  return  or  offer 
to  return  what  he  has  received  under  the  terms  of  the  contract. 
Thus,  where  an  express  contract  called  for  a  stated  salary  and  also 
an  additional  contingent  sum,  and  the  latter  provision  was  too 
indefinite  to  be  enforced,  and  it  appeared  that  the  plaintiff  received 
and  retained  the  stated  salary  without  any  offer  to  return,  it  was 
held  that  he  was  not  entitled  to  recover  on  a  quantum  meruit  the 
value  of  the  services  rendered,  though  he  offered  to  have  deducted, 
from  what  the  value  of  his  services  might  be  found  to  be,  the 


tinued  with  them  during  the  period 
for  which  he  now  claims  wages  as 
such  apprentice,  and  not  for  hire. 
Neither  he  nor  his  parents  could 
have  expected  any  other  compensation 
for  his  services  than  that  stipiilated 
for  in  the  indenture.  Though  the  in- 
denture was  invalid  for  want  of  the 
father's  written  consent,  the  relation 
of  master  and  apprentice  subsisted  de 
facto,  so  long  as  the  plaintiff  contin- 
ued with  the  defendants.  Both  par- 
ties were  acting  under  ■  a  mistake. 
They  alike  thought  the  plaintiff  was 
bound  as  an  apprentice.  There  is  no 
reason  to  believe  that  the  defendants 
would  have  kept  the  plaintiff  for  a 
single  day  had  they  supposed  that 
he  was  to  receive  wages  for  bis  serv- 
ices." 

18.  See  supra,  section  60  et  seq.,  as 
to  the  element  of  certainty  in  a  con- 
tract. 

19.  Mackintosh  v.  Kimball,  (Sup. 
1905)  101  App.  Div.  494,  92  N.  Y.  S. 
132,  on  prior  appeal  58  App.  Div.  25, 
'68  N.  Y.  S.  492.  In  this  case  In- 
graliam,  .J.  (101  App.  Div.  498),  said: 
"  The  plaintiff  was  in  the  employ  of 
defendants,  receiving  a  regular  salary 


whiieh  he  continued  to  receive  for  the 
services  rendered.  If  there  was  proof 
that  an  express  contract  had  been 
made  by  which  he  was  to  receive  ad- 
ditional oomperusation,  he  would  be 
entitled  to  it;  but  it  is  just  here  that 
the  plaintiff's  proof  fails.  He  contin- 
ued in  the  defendants'  employ,  receiv- 
ing the  salary  that  had  been  agreed 
to.  These  services  were  not  per- 
formed by  the  plaintiff  under  a  new 
arrangement  by  which  he  was  to  re- 
ceive any  other  or  different  sum  for 
his  services  ttan  that  provided  for  by 
the  contract  under  which  he  was  em- 
ployed. There  is  no  contract  wbich 
can  be  enforced  which  entitled  him  to 
receive  anything  in  addition  to  that 
wfhich  was  paid  him  and  whidi  he  re- 
ceived as  compensation  for  his  serv- 
ices. M  this  promise  is  anything,  it 
is  a  promise  to  give  him  an  interest 
in  the  business  in  the  future  and  that 
the  arrangement  wlien  made  would  be 
satisfactory;  but  as  there  was  no 
basis  upon  which  the  interest  that 
he  was  to  receive  could  be  ascertained 
and  determined,  there  is  no  promise 
that  can  be  enforced." 
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amount  paid  him.^"  On  the  other  hand,  where  a  decedent  agreed 
to  pay  the  plaintiff  a  certain  sum  per  week  for  her  seinrices,  and 
the  decedent  also  agreed  that  if  the  plaintiff  remained  with  her  and 
rendered  services  to  her  during  her  lifetime  she  would  make  a 
"  generous  "  provision  in  her  will  for  the  plaintiff,  it  was  held  that 
this,  by  implication,  was  an  agreement  to  pay  the  plaintiff  the 
reasonable  value  of  her  sei^riees  in  case  they  exceeded  in  value  the 
agreed  amount  per  week,  and  that  on  the  death  of  the  decedent, 
without  making  a  proper  provision  in  her  will  for  the  plaintiff, 
the  latter  was  entitled  to  recover  the  reasonable  value  of  her  serv- 
ices over  the  weekly  amount  paid.^  If  the  express  contract  under 
which  the  services  were  rendered  is  unenforceable  because  not  in 
writing  as  required  by  the  statute  of  frauds,  as  where  it  is  for 
services  for  more  than  a  year,  the  law  will  imply  a  promise  to  pay 
their  reasonable  value ;  ^^  but  in  such  a  case,  as  regards  the  statute 
of  limitations,  the  cause  of  action  is  deemed  to  arise  and  the  run- 
ning of  the  statute  starts  at  the  time  the  services  are  rendered 
without  regard  to  the  terms  of  the  oral  contract  as  one  for  a  con- 
tinuous service.^'  Ordinarily  the  courts  will  not  lend  their  aid 
for  either  the  direct  or  indirect  enforcement  of  an  illegal  con- 
tract, and  therefore  as  a  general  rule  the  law  will  not  imply  a  con- 
tract to  pay  for  services  rendered  under  a  contract  which  itself  is 
unenforceable  for  illegality.  But  if  the  parties  are  not  in  pari 
delicto  recovery  for  the  reasonable  value  of  the  services  rendered 
has  been  permitted.  This  has  been  held  true  where  the  contract 
for  the  employment  of  an  insurance  agent  for  more  than  a  year  was 
violative  of  the  statute  (Laws  1902,  ch.  690,  §  89 ;  Insurance  Law, 
§  98 ;  27  McKinney's  Cons.  Laws,  p.  169)  prohibiting  life  insurance 
companies,  under  a  penalty  directed  against  the  company  only, 
from  entering  into  such  contracts  for  a  longer  period  than  a  year.^* 

20.  Young  V.  Farwell,  (Sup.  1898)  (1876)  66  N.  Y.  609,  reversing  on 
30  App.  Div.  489,  affirmed  on  other  other  grounds  2  Hun  156,  4  Thomp. 
grounds,  165  N.  Y.  341,  59  N.  E.  143.       &  C.  429. 

21.  Platbenburg  v.  Brigga,  (Sup.  23.  Thacher  v.  New  York,  etc.,  R. 
1915)  106  App,  Div.  326,  151  N.  Y.  S.  Co.,  (Sup.  1912)  153  App.  Div.  186, 
925,  14  Mills  426.  138  N.  Y.  S.  463,  reversing  76  Misc. 

22.  Erben  v.  Lorillard,    (1859)    19  60,  136  N.  Y.  S.  342. 

N.  Y.  299,  304;  Thacher  v.  New  York,  24.   Ak«rs   v.   Mutual   L.   Ins.  Co., 

etc.,  R.   Co.,    (Sup.  Tr.  T.   1912)    76  (Sup.  Sp.  T.  1908)  59  M;isc.  273,  112 

Misc.   60,   136  N.  Y.  S.  342,  affirmed  N.  Y.  iS.  254.     See  supra,  section  641 

as    to    this    but    reversed    on    other  et  seq.,  as  to  the  enforcement  of  and 

grounds  153  App.  Div.  186,  138  N.  Y.  relief  from  illegal  contracts  generally. 
6.   463.      See   also   Miller   v.    Coates, 
44 
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§  1099.  Services  Rendered  for  Mutual  Benefit. —  Ordinarily 
where  services  are  rendered  for  the  mutual  benefit  of  the  parties, 
no  promise  will  be  implied  on  the  part  of  one  to  pay  the  other 
therefor, ^5  as  where  the  parties  are  engaged  in  a  joint  venture  or 
enterprise  and  services  are  rendered  by  one  in  its  furtherance.^' 
Also  if  a  corporation  at  the  request  of  one  or  more  of  its  stock- 
holders renders  services  in  the  line  of  the  corporate  business,  no 
promise  can  be  implied  by  the  stockholders  to  compensate  the  cor- 
poration therefor,  though  the  services  may  also  result  in  a  benefit 
to  the  stockholders  as  individuals.  ' '  If  stockholders  in  a  corpora- 
tion," says  Ruger,  C.  J.,  "  have  sufficient  influence  to  induce  a 
certain  course  of  procedure  in  the  prosecution  of  the  corporate 
business,  it  is  difficult  to  see  what  liability  they  incur  to  the  cor- 
poration in  the  event  even  that  such  course  finally  turns  out  to  be 
unprofitable  to  the  company.  Any  ulterior  object  which  such  per- 
sons had  in  deriving  incidental  benefits  from  such  course  of  action 
would  not  render  them  liable  for  the  incidental  expense,  in  the 
absence  of  an  agreement  to  become  thus  liable.  If  the  managers  of 
that  company  have  illegally  prostituted  their  authority  as  officers 
to  use  its  funds  for  their  personal  advantage,  they  would  doubt- 
less be  liable  in  an  appropriate  form  of  action  for  such  illegal 
conduct,  but  it  certainly  would  not,  under  the  circumstances  alleged 
in  the  answer,  be  upon  the  theory  of  an  implied  promise  to  repay 
the  funds  thus  misapplied.  The  action  in  such  ease  would  be  to 
recover  for  the  wrong  and  injury  done  to  the  corporate  rights,  and 
would  not  be  the  subject  of  a  counterclaim  in  an  action  against 
the  corporation  upon  contract. '  '^'  Likewise  if  a  tenant  or  cropper 
on  shares  draws  out  and  spreads  manure  on  the  land,  no  promise 
on  the  part  of  the  landlord  or  owner  to  pay  for  such  services  will 
be  implied.^^  Also,  where  a  son  lived  with  his  father  on  a  farm 
and  made  improvements  on  the  house  for  his  own  convenience, 
though  with  the  expectation  that  the  farm  would  be  left  to  him 
on  his  father's  death,  it  was  held  that  no  promise  by  the  father 
to  pay  for  such  improvements  would  be  implied.^* 


25.  Davidson  v.  Westchester  Gas  Light  Co.,  (1885)  99  N.  Y.  558,  2  N. 
Light  Co.,   (1885)   99  N.  Y.  558,  567,  E.  892. 

2  N.  E.  892.  28.  Simms  v.  Wallace,   (Sup.  G.  T. 

26.  Knudtsen  v.  Remmel,  (Sup.  1887)  46  Hun  172,  11  State  Rep.  57. 
1910)  141  App.  Div.  445,  126  N.  Y.  29.  Havens  v.  Havens,  (Sup.  G.  T. 
S.  249.  1888)   21  State  Rep.  958,  3  N,  Y.  S. 

27.  Davidson   v.   Westchester    Gas  218. 
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§  1100.  Services  Fraudulently  Procured.— It  was  decided  at 
quite  an  early  date  that  where  a  person  is  induced  to  enter  into  a 
contract  calling  for  the  rendition  of  services  by  him,  through  the 
fraud  of  the  other  party,  he  may  rescind  the  contract  and  recover 
on  the  common  count  the  reasonable  value  of  the  services  rendered, 
as  the  law  in  such  a  case  will  imply  a  promise  to  pay  for  such  serv- 
ices on  the  same  principle  that  it  will  imply  a  promise  to  repay 
money  advanced  on  fraudulent  representation.™  Thus  where  the 
defendant,  through  fraudulent  representations  as  to  his  title  to 
land,  induced  the  plaintiff  to  enter  into  a  contract  for  its  improve- 
ment, he  to  receive  in  compensation  therefor  an  interest  in  the  land, 
the  law,  on  a  rescission  of  the  contract,  will  imply  a  promise  to  pay 
for  the  work  performed."  And  in  such  a  ease  it  is  immaterial 
that  the  contract  was  oral  and  in  the  first  instance  unenforceable 
on  account  of  the  statute  of  frauds.^^  ^g  g^^^j  Y)y  Cowen,  J.: 
"  The  objection  that  the  contract  was  within  the  statute  of  frauds 
is  not  available.  The  action  is  not  for  a  breach  of  a  contract  to  con- 
vey land,  but  for  the  value  of  services  which  the  plaintiff  below  was 
fraudulently  drawn  in  to  perform.  This  was  under  a  contract  by 
parol,  and  therefore  void  at  law,  it  is  true ;  but  the  plaintiff  below 
might  have  enforced  a  performance  of  the  oral  contract  by  bill  in 
equity,  had  the  defendant  been  owner.  Instead  of  that  he  draws 
the  plaintiff  in  to  commit  a  trespass  upon  another.  The  least  the 
plaintiff  is  entitled  to  is  a  full  compensation  for  his  labor. "  ^'  It 
has  also  been  held,  where  the  plaintiff  was  induced  to  enter  into  a 
contract  for  the  rendition  of  services  for  a  considerable  period  of 
time,  by  the  defendant's  fraudulent  representation  as  to  his 
financial  condition  and  consequent  ability  to  pay  for  the  services, 
that  the  plaintiff  could  rescind  the  contract  and  recover  on  an 
implied  contract  the  value  of  the  services  theretofore  rendered. 
While  the  fraud  in  such  a  case  does  not  constitute  the  ground  of 
recovery  it  excuses  the  plaintiff  from  the  further  performance  of 
the  contract.** 

§  1101.  Services  Rendered  under  Duress. —  If  one  person  is 
forced  by  duress  to  render  services  to  another  the  law  will  imply 

30.  Rickard  v.  Stanton,  (iSup.  32.  Rickard  v.  Stanton,  (Sup. 
1836)    16  Wend.   25;   Taylor  v.   Sco-       1836)    16  Wend.  25. 

•11       ,o        r,    m    io-7.li    n  XT        om  33.     Rickard     v.     Stanton,      (Sup. 

viUe,    (Sup.  G.  T.  1874)    3  Hun  301,       ^^3^^    ^^  ^^^^    ^5,  27.  ' 

5  Thomp.  &  C.  5o3.  34   ^g^y■^^^  ^  iScoville,   (Sup.  G.  T. 

31.  Rickard  v.  Stanton,  (Sup.  1374)  3  Hun  301,  57  Thomp.  &  C. 
1836)    16  Wend.  25.  593. 


1702  NEW  YORK  LAW  OF  CONTRACTS  [§  1102 

a  promise  by  the  latter  to  pay  for  such  services.  This  is  on  the 
principle  that  a  person  will  not  be  permitted  to  show  that  he  has 
himself  committed  a  wrong  in  order  to  defeat  an  implied  promise.^' 
And  for  this  reason  it  is  held  that  where  articles  of  apprentice- 
ship are  invalid  or  voidable  at  the  option  of  the  apprentice,  and  he 
is  prevented  by  duress  from  leaving  the  service  of  his  master,  the 
law  will  imply  a  promise  by  the  master  to  pay  the  apprentice  for 
the  services  thereafter  rendered.?*  The  mere  fact,  however,  that 
the  articles  of  apprenticeship  were  invalid  does  not,  as  is  shown 
elsewhere,  entitle  the  apprentice  to  be  paid  for  his  services;^'  and 
though  at  common  law  an  indenture  of  apprenticeship  is  not  assign- 
able against  the  will  of  the  apprentice,^*  still  if  the  apprentice 
voluntarily  enters  into  the  service  of  the  assignee,  he  is  deemed 
to  accept  him  as  a  master  in  lieu  of  the  assignor,  and  he  cannot 
on  attaining  his  majority  recover  on  an  implied  assumpsit  for  the 
value  of  the  services  rendered  by  him  to  the  assignee.^'  Likewise, 
in  several  early  cases,  where  one  person  worked  for  another,  both 
parties  in  good  faith  believing  that  the  former  was  a  slave,  it  was 
held  that  no  promise  to  pay  for  the  services  rendered  could  be 
implied,  though  the  person  rendering  them  was  in  fact  entitled  to 
his  freedom.*"  Thus  where  it  appeared  that  the  plaintiff  had  been 
born  a  slave  and  had  been  purchased  by  the  defendant,  and  through 
the  default  of  the  latter  in  complying  with  the  provisions  of  the 
act  for  the  gradual  abolition  of  slavery  the  plaintiff  was  entitled 
to  his  freedom  when  he  was  eighteen  years  of  age  but  remained 
in  the  service  of  his  master  until  he  was  nearly  twenty-one,  it  was 
held  that  no  promise  to  pay  for  the  services  rendered  after  the 
plaintiff  was  eighteen  years  of  age  could  be  implied.*^ 

§  1102.  Implied  Liability  of  Consignee  for  Freight. —  In  case  of 
services  rendered  by  a  carrier  in  transportation  of  freight,  it  has 
been  said  that  the  consignee  is  the  presumptive  OAvner,  and  where 
he  accepts  the  freight  the  carrier  is  justified  in  believing  that  he 
does  so  as  owner,  and  that  by  such  acceptance  he  obligates  him- 

35.  Potter  v.  Greene,  (Sup.  G.  T.  1821)  19  -Johns.  113';  Guilderland  v. 
1886)    39  Hun  72.     See  also  Maltby       Knox,   (Sup.  1»26)   5  Cow.  363. 

V.   Harwood,    (Sup.   G.   T.    1852)    12  39.  Williams  v.  Finch,   (Sup.  G.  T. 

T,„  ,     .,,    .-a  1S48)   i2  Barb.  208. 
Barb.  473,  478.  ^J  t  ■   ■       ±  «   i     j.         /o 
.„  ,^             _              ,„  „                  40.  Livingston  v.  Ackeston,    (Sup. 

36.  Potter  V.  Greene,  (Sup.  G.  T.  ^g^a)  5  Cow.  531;  Griffin  v.  Potter, 
1886)  39  Hun  72.  ^g^p    ^^ggg^   ^^  y^arA.  209. 

37.  See  supra,  section  1098.  41.  Griffin  v.  Potter,    (Sup.   1835) 

38.  Nickerson    v.    Howard,     (Sup.       14  Wend.  209. 


§  1103]  IMPLIED  AND  QUASI   CONTRACTS  1703 

self  to  paj-  the  unpaid  legal  charges  for  transportation."  This 
obligation  arises,  it  is  said,  from  the  presumptive  ownership  and 
from  the  acceptance  of  the  property  and  the  benefits  conferred  by 
the  carrier,"  and  it  is  immaterial  that  the  consignee  is  in  fact  the 
agent  of  the  shipper,  if  the  carrier  has  no  knowledge  or  notice 
before  delivery  that  the  acceptance  was  in  fact  as  agent  of  the 
shipper."  A  fortiori,  the  consignee  is  liable  for  the  freight  where 
the  bill  of  lading  provides  that  the  freight  shall  be  paid  by  the 
shipper  or  the  consignee  before  delivery.^^  jji  this  connection 
Collin,  J.,  says:  "  The  payment  of  the  charges  was  made  by  the 
bill  of  lading,  or  by  one  of  the  terms  of  the  shipment  controlling 
the  rights  of  the  consignee,  the  condition  of  a  delivery  to  the  con- 
signee. "When  he  accepted  the  delivery  under  such  bill  of  lading 
or  provision,  the  law  implied  a  promise  on  his  part  to  pay  the 
charges,  such  being  the  terms  on  which  the  peaches  were  to  be 
delivered.  In  accepting  and  receiving  the  •  goods,  he  made  him- 
self a  party  to  the  contract  between  the  consignor  and  the  plain- 
tiff, or  entered  into  an  original  contract  to  pay,  which  took  the 
place  of  the  right  of  the  plaintifE  to  retain  the  property  until  the 
charges  were  paid."** 

Services  Rendered  on  Bequest  Generally 
§  1103.  General  Rule. —  It  is  a  well  settled  general  rule  that 
where  one  person  requests  another  to  render  him  services  and  they 
are  rendered,  a  promise  will  be  implied  in  fact  to  pay  the  reason- 
able value  of  such  services,  though  there  was  no  express  promise 
by  the  person  making  the  request  to  pay  therefor.*'    "  This  rule," 

42.   Pennsylvania   R.  Co.  v.  Titus,  N.  Y.  317:  Dart  v.  Ensign,  (1872)  47 

(1915)   216  ]Sr.  Y.  17,  109  N.  E.  857.  N.  Y.   619;   Sheets  v.  WilgTis,    (Sup. 

See  also  Davis  v.  Pattison,  (18612)  24  G.  T.  1869)  56  Barb.  662. 

N.  Y.  317;  Albbe  V.  Eaton,   (1873)   51  45.  Davison  v.  City  Bank,    (1874) 

N.  Y.  410;    Sheets  v.  Wilgus,    (Sup.  57  N.  Y.  81;  Pennsylvania  R.  Co.  v. 

G.  T.  1869)   56  Barb.  662;  Dayton  v.  Titus,  (1916)  216  N.  Y.  17,  109  N.  E. 

Parke,  (Sup.  G.  T.  1893)  67  Hun  137,  857;  Merian  v.  Funek,  (Sup.  1847)  4 

51   State  Rep.  542,  22  N.  Y.  S.  613,  Denio  110;   Hinsdell  v.  Weed,    (Sup. 

reversed  on  other  grounds  142  N.  Y.  1848)   5  Denio  172. 

391,    59    State    Rep.    788,    37    N.    E.  46.  Pennsylvania  R.  Go.  v.  Titus, 

642;  Ogden  v.  Coddington,   (Com.  PI.  (1915)   216  N.  Y.  17,  21,  109  N.  E. 

1854)  2  E.  D.  Smith  317.  857. 

43.  Pennsylvania  R.  Co.  v.  Titus,  47.  Porter  v.  Spence,  (1868)  38  N. 
(1915)   216  N.  Y.  17,  109  N.  E.  857.  Y.  119,  6  Trans.  App.  44;   Smith  v. 

44.  Pennsylvania  R.  Oo.  v.  Titus,  Long  Island  R.  Co.,  (1886)  102  N.  Y. 
(1915)  216  N.  Y.  17,  109  N.  E.  857.  190,  192,  1  State  Rep.  403,  6  N.  E. 
See  also  Davis  v.  Pattison,  (1862)  24       397;  Milliken  v.  Western  Union  Tel 
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says  Lehman,  J.,  "  is  founded  in  common  sense.  Unless  the  cir- 
cumstances in  which  the  request  is  made  justify  him  in  the  belief 
that  the  person  requested  to  perform  the  services  would  not  expect 
any  compensation,  the  person  requesting  the  services  must  reason- 
ably have  supposed  that  his  request  implied  a  promise  to  pay  for 
the  services."^*  It  is  immaterial  that  the  person  for  whom  the 
services  were  rendered  may  not  have  expected  to  be  called  on  for 
payment,  if  such  expectation  was  not  justified  by  the  acts  or  con- 
duct of  the  other  party,^'  or  that  he  expected  that  a  third  person 
would  pay  therefor.^"  To  entitle  a  person  to  recover  on  a  quantum 
meruit  for  the  reasonable  value  of  services  rendered  he  must  of 
course  prove  their  value,  and  in  the  absence  of  any  evidence  of 
their  value  a  substantial  recovery  cannot  be  upheld."^    While  in  an 


Co.,  (1888)  110  N.  Y.  403,  18  State 
Rep.  328,  18  N.  E.  251;  Wiley  v. 
Goodsell,  (Sup.  1896)  3  App.  Div. 
452,  74  State  Rep.  32,  38  N.  Y.  S. 
376;  Brown  v.  Travelers  L.,  etc.,  Ins. 
Co.,  (Sup.  1898)  26  App.  Div.  544, 
50  N.  Y.  S.  729;  Mackintosh  v. 
Thompson,  (Sup.  1901)  58  App.  Div. 
25,  29,  68  N.  Y.  S.  492;  Leahy  v. 
Campbell,  (Sup.  1902)  70  App.  Div. 
127,  75  N.  Y.  S.  72;  Crane  v.  Can- 
ning, (Sup.  1903)  89  App.  Div.  398, 
85  N.  Y.  S.  975;  BaJbcock  v.  Anson, 
(Sup.  1907)  122  App.  Div.  73,  106 
N.  Y.  S.  642 ;  Gillan  v.  O'Leary,  ( Sup. 
1908)  124  App.  Div.  498,  108  N.  Y.  S. 
1024;  Shirley  v.  Bennett,  (Sup.  G.  T. 
1871)  6  Lana.  512;  Simonson  v. 
Simonson,  (Sup.  G.  T.  1889)  2  Silv. 
Sup.  559,  24  State  Rep.  693,  6  N.  Y. 
S.  130;  Baer  v.  Koch,  (Com.  PI.  G. 
T.  1893)  2  Misc.  334,  51  State  Rep. 
4»27,  21  N.  Y.  S.  974;  Cohen  v.  dem- 
ons, (City  Ct.  G.  T.  1894)  7  Misc. 
449,  57  State  Rep.  566,  27  N.  Y.  S. 
933;  Bonw«n  v.  Auld,  (Com.  PI.  G.  T. 
1894)  9  Misc.  65,  59  State  Rep.  679, 
29  N.  Y.  S.  15,  affirming  7  Misc.  447, 
27  N.  Y.  S.  936;  Budd  v.  Howard 
Thomas  Co.,  (Sup.  Sp.  T.  1903)  40 
Misc.  52,  81  N.  Y.  iS.  152;  In  re 
Grogan,  (Surr.  Ct.  1913)  82  Misc. 
555,  145  N.  Y.  S.  385,  11  Mills  279; 
Chambers  v.  Sterling  Automobile 
Mfg.  Co.,  (Sup.  App.  T.  1917)  163 
N.    Y.    S.   574;    Nerenberg   v.    Bronx 


Shore  Park  Development  Co.,  (Sup. 
App.  T.  1918)  172  N.  Y.  S.  507; 
Coster  V.  Morris,  (Sup.  G.  T.  1889) 
21  State  Rep.  967,  4  N.  Y.  S.  89; 
Monaghan  v.  Woolsey,  (Sup.  G.  T. 
1889)  25  State  Rep.  152,  6  N.  Y.  S. 
157;  Press  Pub.  Co.  v.  Baker,  (Com. 
PI.  G.  T.  1891)  36  State  Rep.  879,  13 
N.  Y.  S.  822;  Merritt  v.  American 
Dock,  etc.,  Co.,  (Super.  Ct.  6.  T. 
1891 )  59  Super.  Ct.  83,  36  State  Rep. 
428,  13  N.  Y.  S.  234;  Burnett  v. 
Ndble,  (Surr.  Ct.  1880)  5  Redf.  69; 
Storrs  v.  Congregational  Church,  etc., 
(Sup.  G.  T.  1883)   17  Wkly.  Dig.  179. 

48.  Gilday  v.  Hernien,  (Sup.  App. 
T.  1913)  79  Misc.  252,  139  N.  Y.  S. 
934,  1  N.  Y.  L.  C.  Anno.  203. 

49.  Smith  V.  Long  Island  R.  Co., 
(1886)  102  N.  Y.  190,  193,  1  State 
Rep.  403,  6  N.  E.  397;  Crane  v. 
Ganung,  (Sup.  1903)  89  App.  Div. 
398,  86  N.  Y.  S.  975. 

50.  Collins  V.  Carlin,  (Sup.  1907) 
121  App.  Div.  524,  106  N.  Y.  S.  235. 

51.  Bluemner  v.  Garvin,  (Sup. 
1907)  120  App.  Div.  29,  104  N.  Y.  S. 
1009;  Rubin  v.  John  C.  Gabler  Co., 
(Sup.   1908)    127  App.  Div.  275,  111 

N.  Y.  S.  124;  Trubenbach  v.  Otter, 
(Sup.  1910)  138  App.  Div.  887,  112 
N.  Y.  S.  616;  Brower  v.  Byrne,  (Sup. 
1912)  151  App.  Div.  543,  136  N.  Y.  S. 
77,  Salzstein  v.  Kleinberg,  ( Sup.  App. 
T.   1904)    88  N.  Y.  S.   1011;   Marar- 
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action  for  services  rendered  at  the  defendant's  request  it  may  not 
be  necessary  to  allege  in  the  complaint  a  promise  to  pay  therefor,  as 
such  a  promise  will  ordinarily  be  implied, ^^  the  value  of  the  services 
must  be  alleged,  and  an  allegation  that  the  defendant  was 
"  indebted  "  to  the  plaintiff  in  a  certain  amount  for  services 
rendered  at  the  defendant's  request  has  been  held  insufficient.^^ 
§  1104.  Application  of  General  Rule. —  It  has  been  held  that 
presumptively  services  rendered  as  the  secretary  of  a  corporation, 
by  one  not  a  director  or  stockholder  of  the  corporation,  are  to  be 
paid  for.  "  The  rule,"  says  Andrews,  J.,  in  this  connection, 
"  that  directors  or  trustees  cannot  recover  for  services  rendered 
for  the  corporation  upon  an  implied  promise  is  an  application 
of  the  general  rule  applicable  to  trustees.  But  we  perceive  no 
reason  of  policy  or  justice  which  should  prevent  a  person  appointed 
■  as  secretary,  and  who  is  neither  a  director  nor  stockholder,  from 
receiving  a  reasonable  compensation  for  his  services,  although  no 
rate  of  compensation  was  agreed  upon  and  there  was  no  express 
agreement  that  compensation  should  be  made.  Such  an  officer  in 
this  respect  stands  in  no  different  position  from  an  employee  of 
any  other  grade  who  has  rendered  services  at  the  request  of  the 
corporation. ' '"  It  was  also  established  at  quite  an  early  date  that 
an  arbitrator  is  presumptively  entitled  to  compensation  for  serv- 
ices rendered,  though  there  was  no  express  promise  by  the  parties 
to  the  submission  to  pay  therefor,^^  and  where  there  is  more  than 
one  arbitrator  they  may,  and  in  fact  should,  sue  severally  for  their 
compensation.^'  So  where  services  are  rendered  in  the  repair  of  a 
church  a  promise  by  the  society  to  pay  therefor  is  ordinarily  to  be 
implied."  And  where,  after  the  purchase  of  personal  property, 
the  buyer  leaves  it  with  the  seller,  a  promise  to  pay  for  keeping  it 
will  be  implied.^^    Where  it  appeared  that  the  defendant's  testator, 

dino  V.  Brown,    (Sup.  App.  T.  1910)  lumbia  College,  (Sup.  Sp.  T.  1910)  66 

120  N.  Y.  S.  744.  M;isiO.  273,  277,  123  N.  Y.  S.  25.     See 

52    Baibcock  v.  Anson,   (Sup.  1907)  also  N«w  York   Lumber,  etc.,  Co.  v. 

122  App.  Div.  73,   106  N.  Y.   S.  642.  Schneider,    (1890)    119  N.  Y.  475,  29 

53.     Sampson     v.     Grand     Rapids  State  Rep.  596,  24  N.  E.  4. 

School  Furniture  Co.,  (Sup.  1900)  5.3  56.     Hinman    v.    Hapgood,     (Sup. 

App.  Div.  163,  66  N.  Y.  S.  815.  1845)  1  Denio  188. 

54    Smith  v.   Long   Island   R.  Co.,  57.  Storrs  v.  Congregational  Church, 

(1886)    102  N.  Y.   190,  1  State  Rep.  etc.,   (Sup.  G.  T.  1883)   17  Wkly.  Dig. 

403    6  N.  E.   397,  reversing  32  Hun  179. 

.38  '  58.  Row  V.  Martin,   (Sup.  1823)   2 

55.    Hinman     v.     Hapgood,     (Sup.       Cow.  4,17. 
1845)   1  Denio  188;  Atterhury  v.  Co- 
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an  invalid,  who  boarded  with  the  plaintiff,  was,  at  her  request, 
taken  to  ride  for  her  pleasure  and  health  by  the  plaintiff,  who  kept 
and  exercised  horses,  it  was  held  that  presumptively  he  was  enti- 
tled to  compensation,  as  it  was  not  to  be  supposed  from  the  fact  that 
he  kept  and  exercised  horses  that  the  services  were  rendered  with- 
out any  expectation  on  his  part  to  receive,  and  on  the  testator's  part 
to  make,  payment  therefor.  And  this  was  held  especially  true 
where  the  testator  directed  in  her  will  that  "  the  friends  with 
whom  I  board,  and  my  physician,  to  whom  I  feel  under  great 
obligations  of  gratitude  for  their  kindness,  be  liberally  paid  for 
their  services  to  me. '  '^'  Though  the  rule  was  otherwise  under  the 
common  law  as  announced  in  the  early  English  cases,  according  to 
the  view  taken  in  our  state  the  law  implies  a  promise  to  pay  for 
services  rendered  by  a  physician.*"  In  case  of  the  publication  in 
a  newspaper  of  legal  notices,  such  as  a  summons  or  the  like,  at  the  • 
request  of  an  individual,  if  the  statute  authorizing  such  publica- 
tion fixes  the  compensation  to  be  paid  therefor,  the  publisher  of 
the  newspaper  can  recover  only  the  rates  so  fixed,  in  the  absence  of 
an  express  contract  for  other  compensation,  even  though  this  may 
be  less  than  the  reasonable  value  of  the  work,  as  in  such  a  case 
both  parties  must  be  deemed  to  have  contracted  with  reference  to 
the  rates  as  fi:xed  by  the  statute.*'  A  person  in  the  employ  of 
another  is  not  precluded  thereby  from  rendering  services  to  a 
third  person  and  recovering  theref or,*^  and  the  fact  that  the  plain- 
tiff was  employed  by  executors  to  render  services  for  the  estate 
does  not  prevent  the  implication  of  a  promise  by  one  executor, 
as  an  individual,  to  pay  for  similar  services  rendered  him  on  his 
request.*' 

59.  Darling  v.  Halsey,   (Sup.  G.  T.  theory  of  any  payment  to  him  being 
1877)  12  Hun  90.  that  of  an  honorarium.      (Gibbon  v. 

60.  McGuire  v.  Hughes,  (1913)  207  Budd,    H.  &  C.  92;  Batteraby  v.  Law- 
N.   Y.   516,   101   N.   E.   460,  wherein  renee,  C.  &  M.  277.)" 

Gray,   J.,   saya:      "The   rule   in   the  61.  Press  Pub.  Co.  v.  Baker,  (Com. 

United    States    has,    generally,    been  PI.  G.  T.  1»91)   36  State  Rep.  879,  13 

that  a  physician  is  entitled  to  recover  N.  Y.  S.  822. 

for  his  services,  if  not  under  an  ex-  62.   Smith  v.  Long  Island  R.  Co., 

press    contract   therefor,   then   under  (1886)    102  N.  Y.  190,  1  State  Rep. 

an  implied  agreement  to  pay  quan-  403,  6  N.  E.  397;  Simonson  v.  Simon- 

tum    meruit;     differing,     in     earlier  son,    (Sup.  G.  T.  1889)   2  Silv.  Sup. 

times,  from  the  rule  at  common  law,  559,  24   State  Rep.  693,   6  N.  Y.  S. 

which,  in  England,  before  the  pasisage  130. 

of  the  Medical  Act  of   1858,  in  the  63.  Simonson  v.  Simonson,  (Sup.  G. 

absence  of   a   special  agreement,   de-  T.  1889)    2  Silv.   Sup.  559,  24  State 

nied   to   the   physician   the   right   to  Rep.  693,  6  N.  Y.  S.  130. 
sue  for  his  profesaional  services;  the 
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§  1105.  Person  Making  Request. —  As  a  general  rule  only  the 
one  at  whose  request  the  services  are  rendered  can  be  held  liable 
therefor.^*  Thus  where  a  person  to  whom  an  application  for  a 
loan  on  bond  and  mortgage  is  made  requests  an  attorney  to  search 
the  title  to  the  property  on  which  the  mortgage  is  to  be  given,  no 
promise  on  the  part  of  the  borrower  to  pay  for  such  services  can 
be  implied,  as  in  such  a  case  the  presumption  is  that  the  services 
were  rendered  for  the  benefit  of  the  person  making  the  request.^^ 
And  where  the  defendant  applied  to  a  savings  bank  in  the  city  of 
New  York  for  a  loan  on  the  security  of  a  mortgage,  and  was 
promised  the  loan  in  case  his  title  to  the  real  estate  proved  satis- 
factory, being  referred  by  the  officers  of  the  bank  to  the  plaintiffs, 
who  were  the  bank's  regular  attorneys,  and  the  defendant  called 
on  them  and  left  with  them  his  abstract  and  muniments  of  title, 
and  the  plaintiffs  thereupon  examined  the  title  and  rejected  it, —  it 
was  held  that  the  relation  of  attorney  and  client  did  not  exist 
between  the  plaintiffs  and  the  defendant,  and  that  in  the  absence 
of  an  express  contract,  or  of  proof  of  a  custom  that  in  such  a  case 
the  person  applying  for  a  loan  should  pay  the  expenses  of  examin- 
ing his  title,  the  defendant  was  not  liable  therefor  to  the  plain- 
tiffs.** As  a  general  rule,  if  services  are  rendered  in  the  improve- 
ment or  repair  of  the  real  estate  of  a  married  woman  at  the  request 
of  her  husband,  not  acting  as  the  agent  of  his  wife,  there  is  no 
implied  promise  on  the  part  of  the  wife  to  pay  therefor.*'  Where 
services  are  rendered  at  the  request  of  several  persons  for  their 
joint  benefit,  the  promise  implied  is  a  joint  promise  and  not  a 
several  promise  by  each.**  If  an  agent  acting  within  the  scope  of 
his  authority  requests  the  performance  of  services  which  are  for 
the  benefit  of  his  principal,  the  latter  may  ordinarily  be  held 
liable  therefor,  even  though  the  principal  was  not  disclosed.  This 
follows  from  the  general  rule  that  an  undisclosed  principal  may 
be  held  liable  on  the  contract  of  his  authorized  agent.** 

64.  Hevia  v.  Wheelock,  (Sup.  1913)  67.  Jones  v.  Walker,   (1875)   63  N. 

155  App.  Div.  387,  140  N.  Y.  S.  351;  Y.  612;   Ziegler  v.  Galvin,    (Sup.  G. 

Hcxfmann  v.  American  Dressier  Tun-  T.    1887)    45   Hun  44,   9   State  Rep. 

nel  Kilns,    (.Sup.  App.  T.   1920)    181  459,  27  Wkly.  Dig.  38. 

N.  Y.  S.  29.  68.   Dandson  v.  Westchester  Gas- 

65.Norwoodv.  Barcalaw,  (Com.  PI.  light   Co.,    (1885)    99   N.   Y.   558,   2 

187'5)    6  Daly  117;   Brown  v.  Genet,  N.  E.  892. 

(Com    PI.  G.  T.  1882)    63  How.  Pr.  69.  White  v.  Miller,   (1877)   71  N. 

236  Y.  118;  Berry  v.  Gavin,   (Sup.  G.  T. 

66.   Norwood   v.   Barcalow,    (Com.  1895)   88  Hun  1,  68  State  Rep.  288, 

PI.  1875)   6  Daly  117.  34  N.  Y.  S.  605. 
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§  1106.  Services  Rendered  on  Bequest  of  Married  Woman.— 

In  case  of  services  rendered  to  a  married  woman,  even  at  her 
request,  which  are  in  the  nature  of  necessaries,  the  presumption  is 
that  they  were  rendered  on  the  credit  of  the  husband,  and  the  law 
does  not  imply  any  promise  by  her  to  pay  therefor.™  Thus  where 
negotiations  for  the  employment  of  domestic  help  were  instituted 
by  the  wife,  it  was  held  that  it  would  be  presumed  that  she  acted 
as  the  agent  of  her  husband  and  therefore  was  not  personally 
liable."  And  where  it  appeared  that  during  the  absence  of  a  hus- 
band, his  wife,  being  too  ill  to  contract,  was  removed  to  a  hospital 
by  her  attending  physician  for  a  necessary  operation,  it  was  held 
that  the  husband  and  not  the  wife  was  liable  for  the  board  and 
care  furnished  her  at  the  hospital.'^  On  the  other  hand,  if  services 
are  rendered  a  married  woman  at  her  request,  not  in  the  nature 
of  necessaries,  as  where  they  are  for  the  improvement  of  her 
separate  property,  a  promise  on  her  part  to  pay  therefor  will,  as  in 
the  case  of  any  other  person,  be  implied.'^ 

§  1107.  Expectation  of  Compensation  by  Will  Generally. — 
Where  services  are  rendered  in  pursuance  of  a  mutual  under- 
standing between  the  parties  that  compensation  is  to  be  made  by 
will,  and  the  party  receiving  the  benefits  dies  without  making  the 
expected  compensation,  the  party  rendering  the  services  is  entitled 
to  compensation  out  of  the  estate  of  the  deceased,  as  a  creditor, 
for  their  reasonable  value.'V  And  for  the  purpose  of  fixing  the 

70.  Thrall  Hospital  v.  Oaren,  (Sup.  N.  Y.  494 ;  Gall  v.  Gall,  ( Sup.  1898 ) 
1910)  140  App.  Div.  171,  124  N.  Y.  S.  27  App.  Div.  173,  50  N.  Y.  8.  563; 
10.38;  Richards  V.  Young,  (Sup.  App.  Leahy  v.  Campbell,  (Sup.  1902)  70 
T.  1903)  84  N.  Y.  S.  265.  See  also  App.  Div.  127,  75  N.  Y.  S.  72;  Gillan 
Stevens  v.  Hush,  (Sup.  App.  T.  1919)  v.  O'Leary,  (Sup.  1908)  124  App.  Div. 
107  Misc.  353,  176  N.  Y.  S.  602  498,  108  N.  Y.  S.  1024;  Plattenburg 
(board  engaged  by  wife).  See  supra,  v.  Briggs,  (Sup.  1915)  166  App.  Div. 
section  1046,  as  bo  the  general  lia-  326,  151  N.  Y.  S.  925,  14  Mills  426; 
bility  of  a  married  woman  for  neoes-  Jajcobson  v.  LeGrange,  (Sup.  1808)  3 
saries  purchased  by  her.  Johns.   199;    Patterson  v.  Patterson, 

71.  Winlder  v.  Schlager,  (Sup.  G.  (Sup.  1816)  13  Johns.  379;  Martin 
T.  1892)  64  Hun  83,  45  State  Rep.  v.  Wright,  (Sup.  1835)  13  Wend. 
507,  19  N.  Y.  S.  110.  460;   Quackenbusih  v.  Ehle,    (Sup.  G. 

72.  Thrall  Hospital  v.  Caren,  (Sup.  T.  1849)  5  Barb.  469;  In  re  Sworth- 
1910)  140  App.  Div.  171,  124  N.  Y.  S.  out,  (Surr.  Ct.  1902)  38  Misc.  56,  76 
1038.  N.  Y.  S.  961,  3  Mills  85;  In  re  Funic, 

73.  Cutter  V.  Morris,  (1889)  116  N.  (Surr.  Ct.  1906)  49  Misc.  199,  98 
Y.  310,  26  State  Rep.  508,  22  N.  E.  N.  Y.  S.  934,  5  Mills  216;  In  re 
4151,  reversing  41  Hun  575,  4  State  Bayles,  (Surr.  Ct.  1919)  108  Misc. 
Rep.  20.  117,   177   N.   Y.   S.   697,   reversed  on 

74.  Robinson  v.  Raynor,   (1864)  28  other  grounds  193  App.  Div.  473,  184 
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amount  of  the  inheritance  tax  to  be  imposed  on  the  estate,  the  claim 
for  such  services  is  to  be  regarded  as  a  debt  of  the  estate.'^  An 
express  or  definite  agreement  for  such  compensation  need  not  be 
shown  if  it  was  in  fact  the  understanding  of  the  parties  that  com- 
pensation was  to  be  made,'*  and  it  is  immaterial  whether  the  failure 
to  make  the  compensation  arose  from  accident  or  design."  If  the 
relation  between  the  parties  is  not  such  as  in  itself  rebuts  the 
implication  of  a  promise  of  compensation,  the  fact  that  the  party 
rendering  the  services  expects  that  the  compensation  will  be  made 
by  will  does  not  defeat  his  right  of  recovery.  As  is  said  by  Abbott, 
Surrogate:  "  The  mere  fact  that  one  contracting  party  expects 
to  receive  his  compensation  for  services  by  will  does  not  place  him 
in  any  worse  position  than  he  would  occupy  if  he  had  no  such 
expectation.'"*  Likewise  where  the  services  are  rendered  under 
circiimstances  showing  a  reasonable  expectation  of  compensation 
and  an  intention  to  charge  therefor,  the  fact  that  the  one  render- 
ing the  services  may  also  have  expected  to  be  appointed  the 
executor  of  the  one  to  whom  the  services  were  rendered,  and  that 
if  this  was  done  it  would  compensate  him,  does  not  .preclude  him 
from  claiming  compensation.  "If  he  thought,"  says  Jenks,  J., 
"  that  the  fees  and  commissions  of  an  executor  would  be  full  com- 
pensation, and  therefore  withheld  any  charge  until  he  learned  that 
he  was  not  to  be  named  executor,  such  nonaction  is  not  inconsistent 
with  his  expectation  of  remuneration."" 

On  the  other  hand,  if  as  a  matter  of  fact  the  services  or  benefits 
are  gratuitously  rendered,  or  rendered  with  the  expectation  or  hope 
merely  that  they  will  be  compensated  for  by  will,  without  any 
mutual  understanding,  express  or  implied,  between  the  parties 
that  compensation  is  to  be  made,  the  question  whether  or  not 
compensation  shall  be  made  being  left  entirely  to  the  determination 
of  the  other  party,  a  valid  claim  against  the  estate  cannot  be  based 

N.    Y.    S.    273;     Eagan    v.    Kergill,  MacRae  v.  MaoRae,   (Surr.  Ct.  1865) 

(Surr.  Ct.  1882)   1  Dem.  464.  3  Bradf.  199. 

75.  In  re  Enos,  (Surr.  Ct.  1908)  77.  Robinson  v.  Raynor,  (1864)  28 
61  Misc  594  115  N.  Y.  S.  863,  7  N.  Y.  494;  Gall  v.  Gall,  (Sup.  1898) 
Mills  61.  27  App.  Div.   173,  50  N.  Y.  S.  563; 

76.  Robinson  v.  Raynor,  (1864)  28  MacRae  v.  MaeRae,  (Surr.  Ct.  1855) 
N.    Y.    494,    reversing    on    the    facts  3  Bradf.  199. 

36  Barb.  128,  and  reinstating  decree  78.  In  re  Duffy,    (Surr.  Ct.  1896) 

af    the    surrogate    court;    Gillan    v.  19  Misc.  92,  43  N.  Y.  S.  970,  2  Gibh 

O'Leary,    (Sup.  1898)    124  App.  Div.  254. 

498     108   N    Y    S.    1024;    Martin   v.  79.  Crane  v.  Ganung,    (Sup.  19Ud; 

Wright,    (Sup.  1835)    13  Wend.  460;  8«  App.  Div.  398,  85  N.  Y.  S.  975. 
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thcieon.^"  As  said  by  Earl,  J.,  in  a  ease  involving  great  jjenerosity 
on  the  part  of  a  brother  to  his  wealthy  but  miserly  sister:  "  He 
[the  brother]  doubtless  expected  that  by  his  kindness  to  her  she 
would  be  induced  to  make  a  favorable  disposition  of  her  property 
in  his  favor  at  her  death.  The  fact  that  his  expectation  has  been 
disappointed  furnishes  no  ground  for  now  stamping  what  at  the 
time  were  acts  of  kindness  and  generosity  with  the  mercenary 
features  of  contract  and  compensation. "  *^  It  is  also  held,  where 
services  or  the  like  are  rendered  under  circumstances  which  rebut 
any  implication  of  a  promise  to  pay  for  them,  that  the  fact  that 
the  person  receiving  the  benefit  therefrom  expressed  his  apprecia- 
tion of  the  services  and  his  intention  to  make  a  bequest  to  the 
party  rendering  them  is  not  sufficient  to  raise  an  implied  promise 
to  pay  for  them.*^  And  where  declarations  of  the  decedent  as  to 
his  intention  to  make  a  provision  for  the  plaintiff  in  his  will  were 
proven,  Davie,  Surrogate,  said:  "  These  declarations  in  and  of 
themselves  are  of  little  consequence,  as  they  are  simply  expressions 
of  a  testamentary  intention  which  was  never  consummated  or 
carried  into  effect.  They  do  not  constitute  any  element  of  a  con- 
tract, unless  it  is  shown  that  they  were  communicated  to  the  claim- 
ant, were  made  for  the  purpose  of  inducing  the  claimant  to  render 
the  services,  and  that  such  services  were  performed  in  consequence 
of  such  promise  or  declarations. ' '  *^ 

§  1108.  Effect  of  Legacy  on  Right  to  Compensation. — 

Where  services  are  rendered  under  an  express  or  tacit  agreement 
that  compensation  is  to  be  made  therefor  by  will,  the  person  for 
whom  the  services  are  rendered  cannot  prevent  a  recovery  for 
their  reasonable  value  by  making  in  her  will  an  inadequate  pro- 
vision for  the  other  party.**  But  ordinarily  if  a  provision  in 
excess  of  or  equal  to  the  value  of  the  services  is  made,  it  is  to  be 

80.  Robinson  v.  Raynor,  (1864)  28  Y.  S.  1065,  2  Gi^bb.  248;  In  re  Sworth- 
N.  Y.  494;  Collyer  v.  Collyer,  (1889)  out,  (Surr.  Ct.  1902)  38  Misc.  56,  76 
113  N.  Y.  442,  22  State  Rep.  723,  21  N.  Y.  S.  961,  3  Mills  85.  See  also 
N".  E.  114;  Martin  v.  Wri^t,  (Sup.  In  re  Duke,  (Surr.  Ct.  1908)  57  Misc. 
1835)  14  Wend.  460;  Clark  v.  Todd,  541,  109  K  Y.  S.  1087,  6  Mills  337.  ■ 
(Sup.  G.  T.  1891)  41  State  Rep.  758,  83.  In  re  Stewart,  (Surr.  Ct.  1897) 
16  N.  Y.  S.  491.  21    Misc.   412,   47   N.   Y.   S.   1065,  2 

81.  Collyer  v.  Collyer,    (1889)    113  Gibb.  248. 

N.  Y.  442,  449,  22  State  Rep.  723,  21  84.  Gillan  v.  O'Leary,   (Sup.  1908) 

N.  E.  114.  124  App.  Div.  498,  108  N.  Y.  S.  1024; 

82.  Robinson  v.  Cushman,  (Sup.  Plattenburg  v.  Briggs,  (Sup.  1915) 
1846)  2  Denio  149;  In  re  Stewart,  166  App.  Div.  326,  151  N.  Y.  S.  925, 
(Surr.  Ct.  1897)   21  Misc.  412,  47  N.  14  Mills  426. 
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regarded  as  having  been  intended  as  the  contemplated  compensa- 
tion, and  an  additional  claim  for  the  value  of  the  services  is  not 
to  be  allowed.*^ 

§  1109.  Rebutting  Presumption  as  to  Compensation  Generally. 
—  "While  ordinarily  the  existence  of  an  obligation  to  pay  a  just 
and  reasonable  compensation  for  a  service  is  implied,  it  is  other- 
wise as  to  gratuitous  service  which,  in  the  common  intercourse  of 
life,  men  constantly  render  one  to  another  without  the  expectation 
of  reward  or  compensation.^^  "  The  friendly  acts  and  kindnesses 
of  near  neighbors  and  connections,"  says  Learned,  P.  J.,  "  how- 
ever frequently  repeated,  create  no  liability  on  which  an  action  can 
be  maintained. ' '  *'  And  though  ordinarily  it  is  enough  prima 
facie  for  a  party  claiming  compensation  for  services  requested 
to  show  that  the  services  have  been  performed,  the  presumption 
that  compensation  was  to  be  made  is  one  of  fact  and  may  be 
rebutted;  and  where  it  is  made  to  appear  that  the  services  were 
gratuitously  given  or  that  no  compensation  was  intended  or 
expected  by  the  parties,  the  implication  of  a  promise  to  pay  is 
rebutted.**  A  person  may  make  a  gift  or  donation  of  his  services 
as  he  may  of  a  chattel.*'  He  "  cannot  perform  services,  intending 
them  to  be  gratuitous,  and  with  a  tacit  understanding  that  no 

85.  Eaton  \.  Benton,    (Sup.   1842)        363,  106  N.  Y.  S.  781;  Livingston  v. 

2  Hill  576;  In  re  Seetey,  (Surr.  Ct.  Ackeston,  (iSup.  1826)  5  Cow.  531; 
1910)  67  Mis'c.  358,  124  N.  Y.  S.  831,  Maltby  v.  Harwood,  ('Sup.  G.  T. 
7  Mills  499.  Compare  In  re  Enos,  1852)  12  Barb.  473;  Smith  v.  Long 
(Surr.  Ct.  1908)  61  Misc.  594,  115  Island  R.  Co.,  (Sup.  G.  T.  1884)  32 
N.  Y.  S.  863,  7  Mills  61.  Hun   38,   reversed   on   other  grounds 

86.  Hewett  v.  Bronson,  (Com.  PI.  102  N.  Y.  190,  1  State  Rep.  403,  6 
G.  T.  1873)   5  Daly  1,  6.  N.  E.  397;   In  re  Cooper,    (Surr.  Ct. 

87.  Clark  v.  Todd,  (Sup.  G.  T.  1894)  6  Misc.  501,  506,  57  State  Rep. 
IS^l)  41  State  Rep.  758,  760,  16  N.  704,  27  N.  Y.  S.  425,  Pow.  563;  Kauf- 
Y   s.  491.  man  Advertising  Agency  v.   Snellen- 

8S.  Pendleton  v.  Empire  Stone  burgh,  (Sup.  App.  T.  1904)  43  Misc. 
Dressing  Co.,  (1859)  19  N.  Y.  13;  317,  88  N.  Y.  S.  199;  Rait  v.  Car- 
Potter  V.  Carpenter,  (1879)  76  N.  Y.  penter,  (Sup.  App.  T.  1912)  78  Misc. 
157;  McCarthy  v.  New  York,  (1884)  385,  138  N.  Y.  S.  460;  Clark  v.  Todd, 
96  N  Y  1  8-  Doyle  v.  Trinity  (Sup.  G.  T.  1891)  41  State  Rep.  758, 
Church  (1892)  133  N.  Y.  372,  45  16  N.  Y.  S.  491;  Hewett  v.  Bronson, 
State  Rep.  205,  31  N.  E.  221,  af-  (Com.  PI.  G.  T.  1873)  5  Daly  1 ;  In  re 
firming  39  State  Rep.  888,  15  N.  Y.  Kelly,  (Surr.  Ct.  1864)  1  Tuck.  28; 
6.  626;  Moore  v.  Moore,   (App.  1860)  Simonson  v.  New  York  City  Ins.  Co 

3  Abb.  Dec.  303,  21  How.  Pr.  211;  (Sup.  G.  T.  1886)  25  \^kly^  DigJO. 
Mitchell  y.  Rouse,  (Sup.  1897)  19  89.  Doyle  v.  Trinity  Churcli^  (1892, 
App  Div.  561,  46  N.  Y.  S.  523;  Place  133  N.  Y.  372,  376,  45  State  Rep.  205, 
V.  Place,    (Sup.  1907)    122  App.  Div.  31  N.  E.  221. 
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pecuniary  charge   is  to  be  made,   and  afterwards  recayer  on  a 
quantum  meruit  for  such  services. ' ' '" 

Ordinarily  a  promise  to  pay  for  services  may  be  implied  only 
where  they  were  rendered  under  such  circumstances  as  authorized 
the  party  performing  to  entertain  a  reasonable  expectation  of  pay- 
ment by  the  party  soliciting  performance.'^  Consequently  no 
obligation  arises  to  pay  for  services  rendered  as  mere  friendly 
acts,  without  any  idea  of  being  paid  for,  though  they  were  of 
undoubted  value  to  the  other  party  and  may  have  been  rendered 
at  his  request.'^  And  where  it  appeared  that  the  parties  were  in 
the  habit  of  rendering  services  to  each  other,  and  that  during  the 
period  in  which  such  services  were  interchanged  they  had  pecuniary 
transactions  to  a  considerable  amount,  but  that  the  question  of 
services  was  never  brought  into  their  accounts,  it  was  held  that 
the  services  must  be  regarded  as  matters  of  mutual  accommodation 
for  which  neither  party  intended  to  make  any  charge  against  the 
other,  even  though  the  parties  did  not  suppose  that  one  service 
was  equal  to  the  other.'^  So  where  services  were  rendered  without 
any  intention  that  they  should  be  paid  for,  but  solely  in  the  expec- 
tation that  the  other  party  would  award  to  the  party  so  render- 
ing them  a  construction  contract,  no  recovery  can  be  had  for 
the  services  if  the  contract  is  not  awarded  as  expected.'*  In  a  case 
where  it  appeared  that  the  plaintiff  had  lived  for  many  years  with 
the  defendant's  father,  occupying  somewhat  the  dual  position  of 
servant  and  friend,  without  compensation  other  than  board  and 
clothing  and  occasional  gifts,  and  that  on  being  ordered  from  the 
house  by  the  defendant,  after  the  death  of  the  father  and  follow- 
ing a  quarrel  over  the  terms  of  his  will,  he  had  refused  to  leave 
on  the  ground  that  it  was  his  home,  it  was  held  that  a  promise  by 
the  defendant  to  pay  for  the  plaintiff's  services  would  not  be 
implied,  as  the  defendant  was  justified  in  believing  that  they  were 

90.  Moore  v.  Moore,  (App.  1860)  3  92.  Blaushan  v.  Russell,  (Sup. 
AWb.  App.  Dec.  303,  312,  21  How.  Pr.  1898)  32  App.  Div.  103.  52  N.  Y.  S. 
211.  See  also  In  re  Stewart,  (Surr.  963,  afBrmed  161  N.  Y.  629  mem.,  55 
Ct.  1897)  21  Misc.  412,  416,  47  N.  Y.  N.  E.  1093. 

S.  1065,  2  Gibb.  248.  93.  Patter  v.  Carpenter,   (1879)  76 

91.  Davidson  v.  Westchester  Gas-  N.  Y.  157.  See  also  DeCesare  v. 
light  Co.,  (1885)  99  N.  Y.  558,  566,  Flaurand,  (Sup.  1902)  69  App.  Div. 
2    N.    E.    892.      See    also    Ploger    v.  299,  74  N.  Y.  S.  593. 

Brig'ht,    (Sup.  App.  T.  1909)    119  N.  94.  LiGreci  v.  Hanover  Realty,  etc., 

Y.    S.   628;    Alexander  v.   Automatic  Co.,  (Sup.  App.  T.  1909)  115  N.  Y.  S. 

Mail    Delivery    Co.,     (Sup.    App.    T.  1086. 
1910)   123  N.  Y.  S.  976. 
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rendered  on  the  same  footing  as  theretofore.^^  It  has  also  been 
held,  as  between  surgeons  on  the  staff  of  a  hospital,  that  where  one 
in  an  emergency  requests  another  to  aid  him  in  an  operation,  no 
promise  by  the  former  to  recompense  the  latter  for  his  services 
is  to  be  implied,  where  the  operation  undertaken  by  the  party 
making  the  request  was  practically  gratuitous,  as  in  such  a  case 
the  courtesy  o*:  the  profession  and  the  relation  of  the  parties  as 
members  of  the  staff  of  a  hospital  where  it  was  customary  to  render 
services  in  many  cases  as  a  charity  rebut  any  idea  of  a  promise  to 
pa}'.*'  If  the  services  are  performed  under  an  agreement  that  no 
compensation  v.'ill  be  made,  it  is  immaterial  that  they  were  rendered 
in  order  to  induce  the  other  party  to  pay  a  valid  claim  against 
him,  as  the  mere  refusal  to  pay  a  debt  does  not  constitute  duress." 

To  rebut  the  presumption  that  services  rendered  on  request  are 
to  be  paid  for,  the  understanding  that  they  are  to  be  gratuitously 
rendered  must  be  mutual.  Therefore  the  intention  merely  on  the 
part  of  an  attorney  at  the  time  of  his  retainer  not  to  charge  for 
his  services  will  not  preclude  him  from  a  recovery  therefor  where 
such  intention  was  not  communicated  to  the  client.'*  And  where 
the  services  rendered  are  of  such  a  nature  that  they  are  usually 
paid  for  by  the  persons  for  whom  they  are  rendered,  it  has  been 
said  that  to  rebut  the  presumption  that  compensation  was  to  be 
made,  the  evidence  must  clearly  show  that  they  were  given 
gratuitously.'' 

Under  a  general  denial  the  defendant  may  show  that  the  services 
for  which  compensation  is  claimed  were  gratuitously  rendered.^ 

§  1110.  Delay  in  Asserting  Claim. —  Long  delay  in  asserting  a 
claim  for  compensation  for  services  rendered  at  the  request  of  a 
person  is  evidence  to  be  considered  in  connection  with  other  cir- 
cumstances to  prove  as  a  fact  that  the  services  were  given 
gratuitously ;  ^  and  this  is  especially  true  where  the  claim  is  not 
made  until  after  the  death  of  the  person  for  whom  the  services, 

95.  Ploger  v.  Bright,  (Sup.  App.  T.  99.  Wiley  v.  Goodsell,  (Sup.  1896) 
1909)    119  N.  Y.  S.  628.                              3  App.  Div.  452,  74  State  Rep.  32,  38 

96.  Gilday  v.  Hennen,    (Sup.  App.       N.  Y.  S.  376. 

T.   1913)    79  Misc.  252,  139  N.  Y.  S.  1.  Ziegler  v.  Smith,    (Sup.  App.  T. 

934,  1  N.  Y.  L.  C.  Anno.  203.  1909)  1  Civ.  Pro.  N.  6.  256,  115  N.  Y. 

97.  Doyle  v.  Trinity  Ohurch,  (1892)        S.  99. 

133  N.  Y.  372,  45  State  Rep.  205,  31  2.    Smith   v.    Long    Island    R.    Co., 

N.  E.  221.  As  to  duress  generally,  (1886)  102  N.  Y.  190,  193,  1  State 
see  supra,  section  90  et  seq.  Rep.  403,  6  N.  E.  397. 

98.  Adams   v.   Gokey,    (Sup.  G.   T. 
1883)   17  Wkly.  Dig.  482. 
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or  the  like,  were  rendered,  and  it  is  sought  to  hold  his  estate 
therefor,^  as  such  a  case  is  fortified  by  the  general  principle  that 
where  claims  are  withheld  during  the  lifetime  of  an  alleged  debtor 
and  sought  to  be  enforced  against  his  estate,  they  should  be  care- 
fully scrutinized  and  allowed  only  on  clear  and  satisfactory  proof.* 
Thus  where  a  claim  for  services  was  made  by  a  sister  against  the 
estate  of  her  brother,  with  whom  she  lived  as  a  member  of  his 
family,  Learned,  P.  J.,  said:  "  When  after  twenty -three  years  of 
such  living  together  as  one  family,  a  claim  never  before  heard  of 
is  made,  there  is  the  strongest  presumption  against  its  validity. 
It  must  be  sustained,  if  at  all,  by  positive  proof  of  an  agreement 
to  pay  for  the  services,  sufficient  to  overcome  the  presumption  that 
the  services  were  fully  compensated  every  day  by  the  benefits 
received.  Mere  performance  of  the  services  is  not  enough.  It 
must  be  affirmatively  shown  that  there  was  an  agreement  to  pay 
for  them. ' ' ' 

Delay  in  asserting  the  claim  is  not,  as  a  general  rule,  as  a  matter 
of  law,  sufficient  to  rebut  the  presumption  of  a  promise  to  pay,  in 
the  absence  of  other  circumstances  showing  some  apparent  reason 
why  a  gratuitous  service  should  have  been  rendered  or  expected.* 
This  has  been  held  true  where  a  person,  not  a  director  or  stock- 
holder of  a  business  corporation,  rendered  services  as  its  secretary 
for  a  number  of  years,  without  making  any  claim  for  compensation 

3.  Moore  v.  Moore,   (App.  1860)   3  G.    T.    1888)    21    State   Rep.    958,   3 

Abb.  App.  Dec.  303,  21  How.  Pr.  211;  N.  Y.  S.  219;   CTark  v.  Todd,    (Sup. 

Collyer  v.  Collyer,   (1889)    113  N.  Y.  G.   T.    1891)    41   State  Rep.   758,   16 

442,  447,  22  State  Rep.  723,  21  N.  E.  N.    Y.     S.    491;     Ulrich    v.    Ulrici, 

114;     Meehan    v.    Heflfernan,     (Sup.  (Super.  Ct.  G.  T.  1892)  60  Super.  Ct. 

1902)  73  App.  Div.  615,  76  N.  Y.  S.  237,  42  State  Rep.  216,  17  N.  Y.  S. 
789;  Conway  v.  Cooney,  (Sup.  1906)  721,  reversed  on  other  grounds  136 
111  App.  Div.  864,  98  N.  Y.  S.  171;  N.  Y.  120,  49  State  Rep.  33,  32  N.  E. 
In  re  Milligan,  (Sup.  1906)  112  App.  606;  Bowen  v.  Bowen,  (Surr.  Ct. 
Div.  373,  98  N.  Y.  6.  480;  Carpenter  1B53)  2  Bradf.  336;  In  re  Kelly, 
V.  Weller,   (Sup.  G.  T.  1878)   15  Hun  (Surr.  Ct.  1864)   1  Tuck.  28. 

134;  In  re  Stewart,   (Surr.  Ct.  1897)  4.  Kearney  v.  McKeon,    (1881)   85 

21    Misc.   412,   47   N.   Y.    S.   1065,   2  N.  Y.  136;  In  re  Stewart,   (Surr.  Ct. 

Gibb.  248;  In  re  DeFreest,  (Surr.  Ct.  1897)  21  Misc.  412,  47  N.  Y.  S.  1065, 

1903)  41  Misc.  535,  85  N.  Y.  S.  74,  4  2  Gilbb.  248. 

Mills    84;    In    re    Duke,     (Surr.    Ct.  5.  Carpenter  v.  Weller,    (Surr.  G 

1908)  57  Misc.  541,  109  N.  Y.  S.  1087,  T.  1878)   15  Hun  134. 

6  Mills  3'37;   Spraker  v.  Dow.    (Sup.  6.    Smith   v.   Long   Island   R.   Co., 

G.  T.  1888)    16  State  Rep.  297,  1  N.  (1886)    102  N.  Y.   192,   193,  1  State 

Y.  S.  240;  Havens  v.  Havens.    (Sup.  Rep.  403,  6  N.  E.  397. 
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until  a  successor  was  elected ;'  and  where  one  employed  by  executors 
to  render  services  for  the  estate  performed  similar  services  for 
one  of  the  executors  as  an  individual  and  at  his  request,  and  failed 
to  make  any  claim  for  compensation  until  after  his  employment 
by  the  estate  was  terminated ;  *  and  also  where  the  claim  for  serv- 
ices was  made  against  the  estate  of  a  decedent,  such  as  a  claim  for 
services  by  one  not  related  to  the  decedent,  in  the  general  manage- 
ment of  his  business  affairs.' 

Belation  beiween  Parties  as  Affecting  Compensation  for  Services 

§  1111.  In  General. —  The  fact  that  very  friendly  relations 
existed  between  the  parties  does  not  necessarily  show  that  the 
services  rendered  were  intended  to  be  gratuitous.  Thus,  where 
the  services  were  of  an  arduous  nature  in  the  care  and  nursing  of 
a  decedent  during  his  last  illness,  which  continued  over  several 
months,  the  fact  that  the  deceased  was  accustomed  to  call  on  such 
person  from  time  to  time  for  advice  and  assistance,  and  frequently 
spoke  of  him  as  his  boy,  does  not  as  a  matter  of  law  show  that  the 
services  were  rendered  gratuitously,  especially  where  the  declara- 
tions and  admissions  of  the  decedent  imply  a  contrary  intent.^" 
And  where  it  appeared  that  the  plaintiff,  who  had  married  a  second 
time,  and  though  living  with  her  second  husband  earned  her  living 
as  a  trained  nurse,  left  her  home  to  nurse  the  father  of  her  first 
husband  through  a  long  illness,  it  was  held  that  the  relation 
between  the  parties  was  not  such  as  to  raise  a  presumption  that  her 
services  were  rendered  gratuitously.^^  And  the  implication  of  a 
promise  to  pay  may  not  be  wholly  repelled  in  case  of  services 
rendered  by  an  adult  child  to  his  parent ;  ^^  or  by  a  son-in-law 

7.  Smith  V.  Long  Island  R.  Co.,  Moore  v.  Moore,  (App.  1860)  3  Abb. 
(1886)  102  N.  Y.  190,  1  State  Rep.  App.  Dec.  303,  312,  21  How.  Pr.  211; 
403,  6  N.  E.  397,  reversing  32  Hun  38.       In   re   Grogan,    (Surr.   Ct.   1913)    82 

8.  Simonson  v.  Simonson,  (Sup.  G.  Misc.  555,  145  N.  Y.  S.  285,  11  Mills 
T.  1889)    2  Silv.  Sup.  559,  24  State      279. 

Rep.  693,  6  N.  Y.  S.  130.  In  the  case  of  In  re  Parker,   (Surr. 

9.  Burnett  v.  Noble,  (Surr.  Ct.  Ct.  1910)  69  Misc.  136,  126  N.  Y.  S. 
1880)  5  Redf.  69.  165,  7  Mills  582,  it  appeared  that  the 

10.  In  re  Cooper,  (Surr.  Ct.  1894)  claimant,  a  daughter,  having  a  resi- 
6  Misc.  501,  57  State  Rep.  704,  27  N.  dence  of  her  own  and  being  engaged  in 
Y.  S.  425    Pow.  563.  the  practice  of  medicine,  on  the  hap- 

11.  Koebel  v.  Beetson,  (Sup.  1906)  pening  of  an  accident  to  her  mother 
112  App.  Div.  639,  98  N.  Y.  S.  408.  (who    did    not    live    with    her    but, 

12.  Robinson  v.  Raynor,  (1864)  28  though  possessed  of  sufficient  means 
N.  Y.   494,   reversing   36   Barb.   128;  to  care  for  herself  and  pay  any  rea- 
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and  his  family  to  the  father-in-law ;  ^'  or  by  a  grandchild  to  his 
grandparent,  where  at  the  time  of  the  latter 's  request  for  the 
services  the  grandchild  was  not  living  as  a  member  of  the  grand- 
parent 's  family ;"  or  by  one  sister  to  another ;  ^^  or  by  a  nephew  to 
his  uncle  by  whom  he  had  been  brought  up,  but  with  whom  he 
had  ceased  to  live,  in  looking  after  the  rental  and  care  of  prop- 
erty ; "  or  by  a  niece  to  her  uncle  in  the  management  and  care  of 
his  affairs." 


sonable  expenses  incurred  for  that 
purpose,  -was  supported  by  the  contri- 
butions of  the  claimant  and  her 
sister),  went  to  her  mother's  resi- 
dence and  rendered  her  surgical  as- 
sistance and  afterwards  took  her 
home  with  her,  where  she  remained 
for  several  months,  receiving  such 
medical  attention  from  the  claimant 
as  she  required,  and  that  later,  the 
mother  again  went  to  the  claimant's 
residence,  to  visit,  and  was  taken 
there  with  her  last  illness,  during 
which,  for  five  weeks  before  her  death, 
the  claimant,  with  the  help  of  a 
nurse,  gave  her  constant  care,  atten- 
tion and  nursing.  It  was  held  that 
the  circumstances  were  not  such  as  to 
raise  a  presumption  that  the  daugh- 
ter's services  were  intended  to  be  ren- 
dered gratuitously.  In  this  case  it 
is  said  by  Daivie,  Surrogate,  that 
"  the  presumption  of  gratuitous 
servces  is  not  based  so  much  upon 
tlie  mere  incident  of  kinship  as  upon 
the  fact  of  reciprocal  benefits  and 
advantages  .spriniging  from,  the  actual 
and  practical  relation  between  the 
parties.  ...  It  will  be  observed 
that  the  rule  promulgated  in  Wil- 
liams V.  Hutchinson,  3  N.  Y.  512,  has 
been  materially  modified  by  the  deter- 
mination in  Moore  v.  Moore,  3  Abb. 
App.  Dec.  303.  The  rule,  as  defined 
in  the  case  last  cited  and  which 
seems  now  to  be  generally  followed, 
is :  '  Ordinarily  from  the  fact  of  the 
rendition  and  acceptance  of  services, 
beneficial  in  their  nature,  the  law 
will  imply  a  promise  to  pay  w'hat 
the  services  are  reasonably  worth; 
this  presumption  may  not  be  repelled 


wholly  hy  the  fact  that  the  service  is 
rendered  to  a  pcurent  iy  a  son  of  full 
age  [italics  by  the  court]  but  the 
legal  presumptiooi  of  an  obligation  to 
pay  is  less  strong  [italics  by  the 
court]  when  the  relation  of  parent 
and  child  exists  than  in  the  case  of 
dealings  between  persons  not  bound 
to  each  other.  If  to  the  relationship 
be  added  other  circumstances  [italics 
by  the  court]  tending  to  show 
as  a  matter  of  fact  that  the  services 
were  gratuitously  rendered  without 
any  expectation  at  the  time  on  either 
side  that  payment  was  to  be  made, 
the  law  will  not  imply  a  contract  for 
compensation.' " 

In  Satterly  v.  Deywick,  (Sup.  1908) 
129  App.  Div.  701,  114  N.  Y.  S.  364, 
affirmed  197  N.  Y.  590  mem.,  91  N.  E. 
1120,  where  services  were  rendered  by 
a  stepson  to  his  aged  stepmother,  it 
was  held  that  it  would  be  presumed 
that  they  were  gratuitous. 

13.  Martin  v.  Wright,  (Sup.  1835) 
13  Wend.  460.  As  regards  board  fur- 
nished a  father-in-law,  see  infra,  sec- 
tion 1123;  and  as'  to  services  ren- 
dered a  father  by  his  married 
daughter  while  he  was  living  as  a 
member  of  his  son-in-law's  family,  see 
the  following  section. 

14.  Walters  v.  Mayhew,  (Sup.  G.  T. 
1890)  30  State  Rep.  46,  8  N.  Y.  S. 
771. 

15.  In  re  Lannon,  (Surr.  Ct.  1911) 
75  Misc.  66,  134  N.  Y.  S.  974,  8  Mills 
526. 

16.  In  re  Duke,  (Surr.  Ct.  1908) 
57  Misc.  541,  109  N.  Y.  S.  1087,  6 
Mills  337. 

17.  Greenwood    v.    Judson,     (Sup. 
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It  is  well  recognized,  however,  that  the  relationship  between  the 
parties  is  a  material  consideration  in  determining  whether  the 
services  were  rendered  under  such  an  expectation  of  payment  as 
will  give  rise  to  an  implied  promise  to  pay  or  whether  they  were 
rendered  gratuitously,  and  the  presumption  of  an  obligation  or 
promise  to  pay  is  less  strong  when  a  close  relation  exists.^*  And 
the  relationship  may  be  such,  in  connection  with  the  surrounding 
circumstances  and  the  character  of  the  services,  as  will  itself  rebut 
the  prima  facie  presumption  or  implication  of  a  promise  to  pay  for 
services  rendered  which  ordinarily  arises  where  services  are  per- 
formed at  the  express  or  implied  request  of  a  person."  Admissions 
on  the  part  of  the  person  for  whom  the  services  are  rendered  of  a 
liability  to  pay  therefor  is  of  course  to  be  considered  in  deter- 
mining whether  or  not  as  a  fact  the  service  was  gratuitous ;  ^ 
but  if  the  relationship  between  the  parties  and  the  character  of  the 
services  rendered  are  such  as  to  rebut  any  implication  of  an 
obligation  to  pay  therefor,  on  the  part  of  the  one  for  whom  the 
services  are  performed,  his  admission  to  the  effect  that  he  intended 
to  make  a  provision  in  his  will  for  the  person  rendering  the 
services,  on  account  thereof,  is  not  sufficient  to  raise  by  implication 
a  promise  by  him  to  pay  therefor.^' 

§  1112.  Family  Relation ;  Services  Rendered  to  Parent  or  Per- 
son in  Loco  Parentis. —  It  is  well  recognized  that  where  services 
are  rendered  by  an  adult  child  living  as  a  member  of  his  parent's 
family,  no  implication  of  a  promise  on  the  parent's  part  to  pay 
therefor  arises. ^^    This  has  been  held  true  where  the  son  of  a  farmer 

1905)   109  App.  Div.  398,  96  N.  Y.  S.  for  want  of  a  sufficient  consideration. 

147.  See  supra,   section  342. 

18.  Moore  v.  Moore,  (App.  1860)  22.  In  re  Milligan,  (Sup.  1906)  112 
3  Abb.  App.  Dec.  303,  21  How.  Pr.  App.  Div.  373,  98  N.  Y.  S.  480;  In  re 
211  (medical  services  rendered  by  Stewart,  (Surr.  Ct.  1897)  21  Misc. 
son  to  father).  412,  47  N.  Y.  S.   1065,  2  Gibb.  248 

19.  See   the   following   section.  In  re  Sworthout,   (Surr.  Ct.  1902)   38 

20.  In  re  Cooper,   (Surr.  Ct.  1894)  Misc.  56,  76  N.  Y.  S.  961,  3  Mills  85 
0  Misc.  501,  57  State  Rep.  704,  27  N.  Havens  v.  Havens,  (Sup.  G.  T.  1888; 
Y.  S.  425,  Pow.  563;  Walters  v.  May-  21   State  Rep.  958,  3  N.  Y.  S.  219 
hew,  (Sup.  G.  T.  1890)  30  State  Rep.  Ulrieh  v.  Ulrich,    (Super.  Ct.   G.  T. 
46,  8  N.  Y.  S.  771.  1892)    60    Super.    Ct.    237,   42   State 

21.  Robinson  v.  Cushman,  (Sup.  Rep.  216,  17  N.  Y.  S.  721,  approved 
1846)  2  Denio  149.  In  this  connec-  as  to  this  but  reversed  for  error  in 
tion  it  is  to  he  noted  that  where  serr-  an  instruction  as  to  the  force  or  na- 
ices  have  been  gratuitously  rendered,  ture  of  the  presumption,  136  N.  Y. 
an  express  promise  to  pay  therefor  120,  49  State  Rep.  33,  32  N.  E.  606. 
is,  as   a  general   rule,   unenforceable 
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lived  with  and  carried  on  the  farm  for  his  father  j^^  where  an 
adult  son,  having  a  trade  of  his  own,  and  living  with  his  aged 
father,  a  farmer,  from  time  to  time  did  more  or  less  labor  on  the 
farm ;  ^^  and  where  a  daughter-in-law  claimed  compensation  for 
services  rendered  while  she  and  her  husband  were  living  as  members 
of  her  father-in-law's  family .^^  To  raise  the  presumption  that  the 
services  were  gratuitous,  the  relation  between  the  parties  need  not 
be  that  of  parent  and  child;  the  rule  is  equally  applicable  where 
the  services  are  rendered  to  the  head  of  a  family  by  one  to  whom 
the  former  stands  in  loco  parentis,^'  as  where  services  are  rendered 
by  an  infant  stepchild  to  his  stepfather,  a  farmer,  with  whom 
he  lives  on  the  same  footing  as  an  own  child.^''  In  this  connection, 
Pratt,  J.,  says:  "A  contract  or  promise  to  pay,  as  a  matter  of 
fact,  requires  affirmative  proof  to  establish  it.  Under  certain 
circumstances,  when  one  man  labors  for  another  a  presumption 
of  fact  will  arise  that  the  person  for  whom  he  labors  is  to  pay 
him  the  value  of  his  services.  It  is  a  conclusion  to  which  the 
mind  readily  comes  from  a  knowledge  of  the  circumstances  of  the 
particular  case,  and  the  ordinary  dealings  between  man  and  man. 
But  where  the  services  are  rendered  between  members  of  the 
same  family  no  such  presumption  will  arise.  We  find  other  motives 
than  the  desire  of  gain  which  may  prompt  the  exchange  of  mutual 
benefits  between  them,  and  hence  no  right  of  action  will  accrue  to 
either  party,  although  the  services  or  benefits  received  may  be  very 
valuable.  And  this  does  not  so  much  depend  upon  an  implied 
contract  that  the  services  are  to  be  gratuitous,  as  upon  the  absence 
of  any  contract  or  promise  that  a  reward  should  be  paid.  "^'  It 
is  immaterial  in  such  cases  that  the  value  of  the  services  rendered 

23.  In  re  Milligan,  (Sup.  1906)  112  on  second  appeal  6  Lans.  512  (girl 
App.  Div.  373,  98  N.  Y.  S.  480.  not  a  relative  living  with  a  farmer 

24.  In  re  Stewart,  (Surr.  Ct.  1897)  as  a  member  of  the  family  from  the 
21  Misc.  412,  47  N.  Y.  S.  1065,  2  time  she  was  a  young  child  until  her 
Gibb.  248.  marriage    and    doing,     during    such 

25.  Matter  of  Perry,  (Surr.  Ct.  time,  the  ordinary  chores  of  a  farm- 
1893)  5  Misc.  149,  25  N.  Y.  S.  716  er's  child);  In  re  Dailey,  (Surr.  Ct. 
(services  rendered  by  a  son  and  his  1904)  43  Misc.  552,  89  N.  Y.  S.  538, 
family  to  his  mother  with  w'hom  they  4  Mills  305.  But  see  Jacobson  v. 
lived);  Roblee  v.  Gallentine,  (Sup.  LaGrange,  (Sup.  1808)  3  Johns.  199. 
G.  T.  1884)   19  Wkly.  Dig.  153.  27.  Williams  v.  Hutchinson,  (1850) 

26.  Williams  v.  Hutdhinson,  (1850)  3  N.  Y.  312.  See  also  Sharp  v.  Crop- 
3  N.  Y.  312,  affirming  5  Barb.  122;  sey,  (Sup.  G.  T.  1861)  11  Barb.  224. 
Shirley  v.  Vail,  (App.  1869)  3  Abb.  28.  Williams  v.  Hutchinson,  (1850) 
App.  Dec.  313  note,  38  How.  Pr.  406,  3  N.  Y.  312,  317. 
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by  the  child  may  exceed  that  of  the  cost  of  his  support.^'  It  has 
also  been  held  that  where  a  son  lives  as  a  member  of  his  father's 
family  and  pays  out  money  towards  the  general  support  of  the 
family,  no  promise  on  the  part  of  the  father  to  reimburse  him 
therefor  is  to  be  implied.^" 

To  bring  a  case  within  the  rule  regarding  services  rendered  by 
a  member  of  the  family,  the  person  performing  the  services  must 
in  fact  have  been  treated  as  one  of  the  family.  Thus,  where  it 
appeared  that  a  child,  not  a  relative,  lived  with  the  deceased,  but 
was  never  sent  to  school  though  there  was  a  free  school  in  the 
immediate  neighborhood,  the  reason  given  by  the  deceased  for 
not  doing  so  being  that  she  desired  the  child  to  work,  the  fact  that 
the  child  ate  at  the  same  table  with  the  family  and  joined  in  the 
general  conversation  does  not,  as  a  matter  of  law,  show  that  she 
was  received  as  a  member  of  the  family  and  that  the  deceased 
stood  towards  her  in  loco  parentis,  but  rather  that  she  occupied  the 
position  of  a  favored  servant,  and  therefore  the  presumption  that 
no  compensation  was  to  be  made  for  her  services  does  not  arise.^' 

In  several  cases  where  an  aged  parent  lived  with  his  married 
daughter,  without  contributing  materially  to  the  support  of  the 
family,  it  has  been  held  that  there  was  no  presumption  that  the 
board  furnished  and  services  rendered  by  his  daughter  to  him 
were  gratuitous. ^^  Thus  where  an  aged  and  infirm  man,  who  in 
consequence  of  his  condition  required  constant  care  and  attention, 
after  the  death  of  his  wife  went  to  live  with  his  son-in-law,  and  in 
no  way  contributed  to  the  support  of  the  family  except  that  the 
family  occupied  a  house  belonging  to  him,  an  implied  promise  was 
held  to  arise  not  only  to  pay  the  son-in-law  for  his  board,  but  also 
to  pay  his  daughter  for  her  services  in  taking  care  of  him,  the 
daughter  having  been  emancipated  by  her  husband  so  far  as  the 
right  to  recover  for  her  services  was  concerned.^' 

29.  Williams  V.  Hutchinson,  (ISoO)  Jolmson  v.  Tait,  (Sup.  Sp.  T.  1916) 
3  N.  Y.  312.  97  Misc.  48,  160  N.  Y.  S.  1000. 

30.  Havens  v.  Havens,  (Sup.  G.  T.  33.  In  re  Grogan,  (Surr.  Ct.  1913) 
1888)  21  State  Rep.  958,  3  N.  Y.  S.  82  Misc.  556,  145  N.  Y.  S.  285,  11 
219.  Mills  279.     The  result  reached  by  the 

31.  Doremus  v.  Lott,  (Sup.  G.  T.  court  in  these  cases  would  seem  to 
1888)  49  Hun  284,  17  State  Eep.  681,  be  a  just  one.  As  said  by  Davie,  Sur- 
1  N.  y.  S.  793.  rogate,  in  Matter  of  Grogan,  supra: 

32.  In  re  Grogan,  (Surr.  Ct.  1913)  "The  claimant  performed  this  long 
82  Misc.  555,  145  N.  Y.  S.  285,  11  series  of  laborious  services  without 
Mills  279;  In  re  Harter,  (Surr.  Ct.  receiving  a  single  dollar  of  compen- 
1914)    148   N.    Y.    S.   766.     See   also  sation  and  without  the  decedent  being 
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§  1113.  Husband  and  Wife;  Man  and  Mistress.— Where  the 
relation  of  husband  and  wife  exists  there  is  of  course  no  promise 
implied  to  pay  the  wife  for  services  rendered  in  the  management 
of  the  household.  And  where  a  woman  lives  with  a  man  as  his 
mistress,  a  promise  to  compensate  her  for  services  rendered  in  the 
management  of  the  household  will  not  be  implied.^*  It  has  also 
been  held  in  our  state  that  a  woman  who  has  lived  with  a  man  as 
his  wife,  supposing  herself  to  be  such,  cannot,  on  discovering  that 
the  marriage  was  invalid,  recover  for  services  on  an  implied 
promise  to  pay  for  them.'"  It  appeared  in  the  case  where  this  was 
held  that  the  marriage  was  solemnized  twice,  once  before  the 
discovery  that  the  husband's  prior  wife  was  living,  and  again 
after  a  decree  of  divorce  procured  by  the  latter  on  the  ground  of 
the  husband's  adultery  (both  of  such  marriages  being  therefore 
invalid'*).  The  parties,  under  the  belief  that  the  second  mar- 
riage was  lawful,  continued  to  live  together  as  husband  and 
wife  until  the  man's  death,  and  a  claim  was  then  made  by  the 
woman  against  his  estate  for  compensation  for  service  rendered 


able  to  do  anything  for  her.  There 
was  no  mutuality,  no  reciprocity  of 
benefits;  the  advantages  were  exclu- 
sively on  the  part  of  the  decedent  and 
the  burdens  exclusively  on  the  claim- 
ant. It  would  be  a  travesty  on  jus- 
tice and  a  burlesque  on  equity  to  hold 
that  the  claimant  s'hould  be  deprived 
of  all  relief,  simply  because  she  was 
the  daughter  of  the  decedent  and  in 
order  that  such  advantage  might  op- 
erate for  the  benefit  of  the  other  heirs 
in  the  distribution  of  the  decedent's 
estate.''  And  though  there  was  some 
evidence  in  this  ease  that  it  was  the 
expectation  of  the  father  to  pay  the 
daughter  for  'her  services,  this  is  not 
the  basis  of  the  decision  by  Surrogate 
Davie,  who  said :  "  I  base  my  con- 
clusions in  this  matter  directly  upon 
the  theory  that  the  absence  of  all 
mutuality  in  the  performance  of  these 
services  removes  this  claim  from  the 
operation  of  the  presumption  invoked 
by  the  contestants  and  renders  the 
general  rule  applicable  that  where 
meritorious  services  are  rendered  by 
one  and  accepted  by  another  the  law 
implies    a    promise   to    pay."      It    is 


doubtful,  however,  whether  this  deci- 
sion is  entirely  in  accord  with  the 
earlier  cases,  as  where  the  services 
are  rendered  to  a  miember  of  the 
family,  the  ground  for  presuming 
that  the  services  were  gratuitous  is 
not  based  solely  on  the  theory  of  re- 
ciprocal benefits'.  But  as  the  father 
was  conisidered  as  occupying  the  posi- 
tion of  a  paying  boarder,  he  was  not 
in  the  proper  sense  a  member  of  tlie 
family,  and  this  itself  might  take  it 
out  oof  the  general  rule  that  services 
rendered  between  members  of  a 
family  are  presumed  to  be  gratuitous. 

34.  Vincent  v.  Moriarty,  (Sup. 
1898)  31  App.  Div.  484,  52  N.  Y.  S. 
519;  Rhodes  v.  Stone,  (Sup.  G.  T. 
1892)  44  State  Rep.  17,  17  N.  Y.  S. 
561,  63  Hun  624  mem. 

35.  Cropsey  v.  Sweeney,  ( Sup.  G.  T. 
1S58)  27  Barb.  310,  7  Abb.  Pr.  129. 
But  see  Maltley  v.  Harwood,  (Sup. 
G.  T.  1852)  12  BaA.  473,  479,  re- 
ferring with  approval  to  a  Missouri 
case. 

36.  Cropsey  v.  Ogden,  (1854)  11 
N.  Y.  228. 
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by  her  in  the  management  of  the  household.  As  regards  the  right 
to  compensation  Sutherland,  J.,  said:  "  Upon  the  assumption  that 
his  supposed  marriage  was  not  legal,  will  the  law  permit  us,  or 
authorize  us,  to  turn  this  supposed  relation  of  husband  and  wife 
into  the  relation  of  master  and  servant,  and  thus  infer  or  imply 
a  promise  on  the  part  of  James  Ridgeway,  in  his  life,  to  pay, 
and  an  expectation  on  the  part  of  the  plaintiff  to  receive  pay,  for 
the  services  rendered  by  the  plaintiff  while  so  standing  in  the 
supposed  relation  of  husband  and  wife?  The  very  ground  upon 
which  the  plaintiff's  case  appeals  so  strongly  to  the  sympathies  of 
the  court  forbids  any  such  fiction,  inference,  or  implication.  Her 
own  (no  doubt  truthful)  story  of  her  long,  devoted,  faithful  love 
and  services,  as  a  wife  and  mother,  will  not  permit  us  to  say  that 
she  is  legally  entitled  to  receive  pay  for  those  services  as  a  servant. 
True,  the  law  will  not  presume  that  work  or  labor  performed  as  a 
servant  or  laborer  was  voluntary,  and  performed  without  any  view 
to  compensation;  but  the  law  cannot  presume  that  the  domestic 
and  household  work  and  services  of  a  wife  for  a  husband  are  per- 
formed with  the  view  to  pay  as  a  servant  or  laborer.  The  law 
would  do  injustice  to  the  plaintiff  herself  by  implying  a  promise 
to  pay  for  these  services;  and  respect  for  the  plaintiff  herself,  as 
well  as  for  the  law,  compels  us  to  infer  and  hold  that  these  services 
were  performed  not  as  a  servant  with  a  view  to  pay,  but  from 
higher  and  holier  motives;  and  that  therefore  her  complaint  does 
not  constitute  any  cause  of  action. "  "  On  the  other  hand,  where 
a  man  induced  a  woman  by  fraud  to  marry  him,  knowing  that  he 
had  a  wife  living,  the  woman  has  in  several  cases  in  other  juris- 
dictions been  permitted  to  waive  the  tort  and  recover  in  assumpsit 
for  the  services  rendered  by  her  under  the  belief  that  the  marriage 
was  valid,  though  even  this  has  been  denied  in  still  other  cases.^* 
Where  there  is  an  express  contract  to  pay  one  for  services  as 
a  housekeeper,  the  fact  that  the  parties  also  have  illicit  relations 
will  not  itself  prevent  a  recovery  for  the  services  rendered,^'  pro- 

37.  Cropsey  v.  Sweeney,  (Sup.  G.  and  cohabited  with  the  deceased,  al- 
T.  1858)  27  Barb.  310,  314,  7  Abb.  though  she  Icneiw  his  wife  was  living, 
Pi._  J29.  kept  house  for  him  and  worked  on 

38.  See  Work  and  Labor,  28  Rul.  his  farm,  doing  the  Bame  work  as  a 
Cas.  Law,  p.  679.  laborer.     In  an  action  for  such  serv- 

39.  Rhodes  v.  Stone,  (Sup.  G.  T.  ices  there  was  evidence  of  declara- 
1892)  44  State  Rep.  17,  17  N.  Y.  S.  tions  of  the  deceased  to  the  effect 
561,  63  Hun  624  mem.  In  this  case  that  plaintiff  was  of  great  assistance 
it  appeared   that  tlie  plaintiff  lived  to  him  in  his  business  and  was  worth 
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vided  the  object  and  purpose  of  the  contract  of  employment  is  not 
the  living  together  in  such  illicit  relations,  as  this  will  render 
the  contract  of  employment  illegal  as  against  public  policy  and 
preclude  a  recovery  thereon.*" 

§  1114.  More  Distant  Relationship  between  Members  of  Family, 
—  The  relationship  which  is  most  frequently  held  to  rebut  the 
implication  of  any  promise  to  pay  for  services  has  been,  as  shown 
in  a  preceding  section,  that  of  parent  and  child  or  person  stand- 
ing in  loco  parentis.  It  is  not,  however,  in  all  cases  restricted  to 
such  relationship,  and  the  broad  rule  has  been  frequently  laid 
down  that  where  persons  live  as  members  of  a  family  there  is 
no  implied  obligation  on  the  part  of  the  head  of  the  family  to  pay 
for  services  rendered  in  furtherance  of  the  family  interest.*^  As 
said  by  Learned,  J. :  "  When  parties  live  together  in  such  manner 
as  the  evidence  in  this  case  discloses  [as  members  of  a  family], 
each  is  every  day  doing  services  for  the  other ;  each,  too,  is  receiving 
every  day  from  the  others  all  the  compensation  which  is  expected. 
Such  persons  are  not  working  for  future  pay,  and  they  do  not  in 
fact  expect  it.  No  one  for  whom  the  services  are  rendered  expects 
that  pay  will  ever  be  demanded.  Very  often  the  compensation 
which  is  received  from  day  to  day,  in  daily  living,  is  far  more  than 
the  services  are  worth.  And  the  person  rendering  the  services 
would  consider  it  a  great  hardship  not  to  be  allowed  to  continue 
in  the  family. "  *^  In  a  number  of  cases,  therefore,  where  the 
services  were  rendered  by  a  brother  or  sister  who  lived  with  and 
was  supported  by  the  one  to  whom  the  services  were  rendered,  it 
has  been  held  that  no  promise  to  pay  for  such  services  could  be 
implied.*'     Thus  where  a  sister,  together  with  her  husband  and 

as  much  to  him  as  an  ordinary  hired  erf  contracts  involving  sexual  immor- 

man,  and  he  intended  to  pay  her  for  ality  generally. 

her  services,  which  declarations  were  41.  Williams  v.  Hutchinson,  (1850) 

sometimes  made  in  her  presence  and  3    N.    Y.    312;    Shirley    v.    Bennett, 

hearing.     It  was  held  that  the  rela-  (Sup.  G.  T.  1871)   6  Lans.  512;  Car- 

tions   of   the   parties   did   not   neces-  penter  v.  Weller,    (Sup.  6.  T.  1878) 

sarily  forbid  an  express  contract  to  15  Hun  134;  Ackerman  v.  Ackerman, 

pay  her  for  her  labor,  and  that  the  (Sup.  G.  T.  1886)   2  State  Rep.  181; 

evidence  was  sufBcient  to  sustain  a  Reid  v.  Farrar,   (Sup.  6.  T.  1887)   6 

finding  oi  an  express  contract  to  pay.  State  Rep.  199.     See  also  Sullivan  v. 

40.    Vincent    v.     Moriarty,     (Sup.  Sullivan,    (Sup.   G.   T.   1876)    6  Hun 

1898)   31  App.  Div.  484,  52  N.  Y.  S.  658. 

519;    Rhodes   v.    Stone,    (Sup.   6.   T.  42.  Carpenter  v.  Weller,    (Sup.  G. 

1892)   44  State  Rep.  17,  17  N.  Y.  S.  T.  1878)   15  Hun  134,  135. 
561,  63   Hun    624   mem.     See   infra,  43.    Robinson    v.    Cushman,    (Sup. 

section  631  et  seq.,  as  to  the  legality  1846)  2  Denio  149;  Carpenter  v.  Weil- 
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children,  lived  for  a  great  many  years  with  her  brother,  a  farmer, 
as  one  family,  and  rendered  the  usual  services  of  a  member  of  such 
a  family,  viz.,  assisting  about  the  housework,  milking  cows  and  in 
the  dairy,  and  an  action  was  brought  by  her  after  her  brother's 
death  to  recover  for  such  services,  it  was  held  that  a  promise  to 
pay  therefor  would  not  be  implied."  The  same  has  been  held 
true  where  one  sister  rendered  services  in  nursing  another  sister 
with  whom  she  lived  as  a  member  of  the  latter 's  family,  and  after 
the  latter's  death  made  a  claim  for  compensation.*^  It  has  also 
been  held  that  the  fact  that  a  brother  executed  a  note  payable  to 
his  sister,  but  which  he  retained  in  his  possession,  was  not  sufficient 
to  overcome  the  presumption  that  services  rendered  to  him  by  her 
while  a  member  of  his  family  were  gratuitously  rendered,  and 
raise  by  implication  a  promise  by  him  to  pay  her  for  such  services.^ 
The  prima  facie  presumption  that  the  services  were  gratuitous 
has  also  been  held  to  arise  where  a  mother-in-law  after  the  death 
of  her  daughter  remained  with  her  son-in-law  managing  his  house 
and  taking  care  of  his  children ; "  and  where  a  grandniece  lived 
with  her  greatuncle,  and  rendered  services  in  the  general  care  of 
the  house,  nursing  him  and  aiding  in  his  correspondence.*' 

On  the  other  hand,  it  has  been  held  that  the  mere  fact  that  the 
person  rendering  the  services  is  a  distant  relative  by  blood  or 
affinity  and  lived  in  the  family  was  not  sufficient  to  rebut  the 
implication  of  a  promise  to  pay  for  the  services  rendered,  as  where 
services  in  taking  care  of  the  defendant's  invalid  child  were  per- 
formed by  a  cousin  by  marriage ;  *'  where  domestic  services  were 
rendered  a  woman  by  her  deceased  husband's  niece  ;^''  where  a 
nephew,  who  in  the  first  instance  rendered  services  in  nursing 
his  uncle  for  pay,  continued  to  live  with  the  latter's  wife  after 
his  uncle 's  death,  managing  the  home  place  and  caring  for  her ; " 
and  where  one  sister-in-law  whose  husband  was  dead  and  who 
supported  herself  by  her  own  labor,  at  the  request  of  another, 

ler,   (Sup.  G.  T.  1878)    15  Hun  134;  48.  Piatt  v.  Hollands,   (Sup.  1903) 

Bawen  v.  Bowen,    (Surr.  Ct.  1853)   2  85  App.  Div.  231,  83  N.  Y.  S.  566. 

Bradf.  336.  49-  Gallaher  v.  Vought,  (Sup.  G.  T. 

44.  Carpenter  v.  Weller,    (Sup.  G.  1876)    8  Hun  87. 

T.  1878)   15  Hun  134.  50.  Matter  of  Sutton,   (Sup.  1913) 

45.  Keller  v.  Stuck,  (Surr.  Ct.  159  App.  Div.  21,  143  N.  Y.  S.  1072, 
1880)  4  Redf.  294.  11  Mills  537. 

46.  Robinson  v.  Cushman,  (Sup.  51.  Mead  v.  €avanaugh,  (Sup. 
1846)  2  Denio  149.  1914)  161  App.  Div.  177,  146  N.  Y.  S. 

47.  Raid   V.    Farrar,    (Sup.  G.   T.       353,  13  Mills  57. 
1887)  6  State  Rep.  199. 
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her  husband's  sister;  lived  with  the  latter  at  intervals  and  rendered 
services  in  the  care  of  the  house  and  of  her  and  |her  bed- 
ridden mother.^^  Also  the  inference  that  the  services  were 
gratuitous  has  been  held  not  to  arise  where  a  niece,  who  had  been 
brought  up  by  her  aunt  as  a  member  of  her  family,  lived  away 
from  her  aunt  for  some  time,  supporting  herself,  and,  after  the 
aunt  became  feeble  in  health,  returned  to  her  aunt's  home  and 
took  the  main  care  of  her,  performing  the  general  household  work 
and  the  like."' 

§  1115.  Rebutting  Presumption  that  Services  Were  Gratuitous. 
—  The  inference  that  services  rendered  by  a  member  of  the  family 
were  gratuitous  is  one  of  fact  and  not  a  presumption  of  law,  as 
properly  understood,  and  may  be  rebutted  by  showing  an  express 
or  tacit  understanding  that  compensation  should  be  made."  .  And 
the  more  distant  the  relationship  between  the  parties  is,  the  easier 
it  is  to  overcome  the  presumption  that  the  services  were  gratui- 
tously rendered.^  It  is  not  necessary  to  prove  an  express  and 
definite  contract  for  compensation;  it  is  sufficient  if  the  facts  and 
circumstances  show  an  understanding  or  expectation  on  the  part 
of  the  one  to  pay  and  of  the  other  to  receive  the  value  of  the 
services,  etc.^^    And  where  there  was  evidence  to  the  effect  that  a 

52.  Copeland  v.  Dunn,  (Sup.  1914)  laney,  (Surr.  Ct.  1898)  24  Misc.  45, 
164  App.  Div.  904,  148  N.  Y.  S.  418.        53  N.  Y.  S.  268,  2  Gibb.  470;  In  re 

53.  Matter  of  Seeley,  (Surr.  Ct.  Sworthout,  (Surr.  Ct.  1902)  38  Misc. 
1910)  67  Misc.  358,  124  N.  Y.  S.  831,  56,  76  N.  Y.  S.  961,  3  Mills  85;  In  re 
7  Mills  499.  Dailey,  (Surr.  Ct.  1904)  43  Misc.  552, 

54.  Ulrieli  v.  Ulrieh,  (1892)  136  N.  89  N.  Y.  S.  538,  4  Mills  305;  In  re 
Y.  120,  49  State  Rep.  33,  32  N.  E.  Seeley,  (Surr.  Ct.  1910)  67  Misc. 
606;  In  re  Milligan,  (Sup.  1906)  112  368,  124  N.  Y.  S.  881,  7  Mills  499; 
App.  Div.  373,  98  N.  Y.  S.  480;  In  re  Harter,  (Surr.  Ot.  1914)  148 
Brunner  v.  Mosner,  (Sup.  1906)  116  N.  Y.  S.  766;  Reid  v.  Farrar,  (Sup. 
App.  Div.  298,  101  N.  Y.  S.  538;  G.  T.  1887)  6  State  Rep.  199. 
Thornton  v.  Grange,  (Sup.  6.  T.  55.  Thornton  v.  Grange,  (Bup.  G. 
1873)     66     Barb.    607;     Markey    v.  T.  1873)  66  Barb.  507. 

Brewster,   (Sup.  G.  T.  1877)    10  Hun  56.  Davis   v.    Gallagher,    (Sup.   6. 

16,  affirmed  70  N.  Y.  607  mem.;  Davis  T.  1890)   55  Hun  593,  29  State  Rep. 

V.   Gallagher,    (Sup.   G.  T.   1890)    55  882,  9  N.  Y.  S.  11,  reversed  for  error 

Hun  593,  29  State  Rep.  882,  9  N.  Y.  in  the  admission  oif  evidence,  124  N. 

S.  11,  reversed  for  error  in  admission  Y.  487,  36  State  Rep.  461,  26  N.  E. 

of  evidence  124  N.  Y.  487,  3'6  State  1045,  on  second  appeal  37  App.  Div. 

Rep.  461,  26  N.  E.   1045,  on  second  626,  55  N.  Y.  S.  1060  (  claim  for  serv- 

appeal  37  App.  Div.  626,  55  N.  Y.  S.  ices   rendered  by   a   stepson   and  his 

1060;   Wilsey  v.  Franklin,    (Sup.  G.  wife   to  his   stepfather  and  supplies 

T.  1800)    57  Hun  382,  383,  32  State  furnished  while  a  member  of  the  lat- 

Rep.  711,  10  N.  Y.  S.  833;  In  re  De-  ter's  family). 
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mother-in-law,  who  took  over  the  management  of  her  son-in-law's 
home  after  the  death  of  his  wife,  kept  an  account  of  the  moneys 
received  by  her  and  frequently  stated  to  the  son-in-law  that  she 
could  give  him  an  account  of  all  moneys  he  had  paid  her,  and  that 
at  the  time  and  after  the  mother-in-law  left  his  house  she  made 
admissions  tending  to  show  an  indebtedness  on  his  part  to  her, 
and  that  the  mother-in-law  was  not  dependent  on  her  son-in-law 
for  a  home,  this,  for  the  purpose  of  sustaining  a  verdict  in  favor 
of  the  mother-in-law,  was  held  sufficient  to  show  a  tacit  under- 
standing between  them  that  she  should  be  paid  for  her  services." 
Though  as  an  inference  of  fact  the  presumption  may  be  that 
services  rendered  a  parent  are  gratuitous,  no  rule  of  law  precludes 
a  child  from  recovering  for  services  rendered  his  parent  under 
an  agreement  that  compensation  shall  be  made  therefor.^*  And 
where  a  claim  for  such  services  was  made  against  the  estate  of  a 
mother,  it  was  held  error  to  instruct  that  "  as  a  general  rule 
children  are  to  care  for  their  parents  in  their  old  age,  and  filial 
affection  should  prompt  children  to  do  so.  The  consequence  is 
that  the  presumption  of  law  is  against  such  a  claim  as  has  been 
advanced  in  this  action. "  ^'  "  There  is  no  rule  of  law, ' '  says 
Gray,  J.,  "  which  compels  an  inference  from  the  fact  of  such  a 
relationship  against  the  existence  of  an  agreement  by  the  parent 
to  compensate  the  child  for  services  to  be  rendered. ' '  *"  "Where  the 
relation  of  the  parties  and  their  family  connection  are  such  as  to 
raise  the  prima  facie  presumption  that  the  services  rendered  were 
gratuitous,  the  fact  that  the  party  rendering  them  may  have 
expected  compensation  is  not  sufficient  to  impose  an  obligation 
therefor  on  the  other  party  if  he  had  no  reason  to  believe  that  such 
compensation  was  expected." 

Services  Rendered  without  Request 
§  1116.  General  Rule. —  In  case  of  voluntary  services  rendered, 
if  the  circumstances  are  such  as  clearly  to  show  that  there  was 

57.  Reid  v.  Farrar,  (Sup.  G.  T.  606,  reversing  60  Super.  Ct.  237,  42 
1887)  6  State  Rep.  199.  State  Rep.  216,  17  N.  Y.  S.  721. 

58.  Ulrich  v.  Ulrich,  (1892)  136  60.  Ulrich  v.  Ulrich,  (1892)  136 
N.  Y.  120,  49  State  Rep.  33,  32  N.  E.  N.  Y.  120,  123,  49  State  Rep.  33,  32 
606;  In  re  MiUiga,n,  (Sup.  1906)   112  N.  E.  606. 

App.  Div.  373,  9i8  N.  Y.  S.  480;  In  re  61.  Reid   v.    Parrar,    (Sup.   G.   T. 

Swortihout,  (Surr.  Ct.  1902)  38  Misc.  1887)    6   State   Rep.    199,   26   Wkly. 

56,  76  N.  Y.  S.  96>1,  3  Mills  85.  Dig.  248.     As  to  services  or  the  like, 

59.  Ulridi  v.  Ulrich,  (1892)  136  rendered  in  expectation  of  compensu- 
N.  Y.  120,  49  State  Rep.  33,  32  N.  E.  tion  by  will,  see  supra,  section  1107. 
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no  expectation  on  the  part  of  one  to  pay  or  the  other  to  be  paid, 
no  promise  to  pay  can  be  implied,  even  though  the  services  may 
have  been  rendered  on  request ;  ^^  and  as  a  general  rule,  where 
services  are  rendered  a  person  without  his  request,  to  impose  any 
obligation  on  him  to  pay  therefor  the  circumstances  must  be  such 
that  he  would  reasonably  expect  to  be  called  on  to  pay  therefor  f^ 
and  ordinarily  no  promise  to  pay  for  services  can  be  implied  if 
the  person  sought  to  be  held  liable  had  no  knowledge  of  the  fact 
that  they  were  being  rendered."  As  said  by  Bronson,  J.,  in  an 
early  case:  "  Services  voluntarily  rendered,  though  they  may  be 
beneficial  to  another,  impose- no  legal  obligation  upon  the  party 
benefited.  .  .  .  The  services  must  be  rendered  upon  request. ' '  *' 
Thus  the  fact  that  a  municipality  is  aware  that  the  plaintiff,  a 
volunteer,  is  collecting  and  removing  garbage  and  ashes,  the 
municipality  having  refused  to  enter  into  a  contract  with  him  for 
such  services,  and  fails  to  take  any  steps  to  prevent  him  from 
so  doing,  a  thing  the  municipality  could  not  well  do,  is  not  suffi- 
cient to  raise  an  implied  promise  on  its  part  to  pay  for  such 
services. ^^  And  where  a  fire  alarm  system  is  established  in  a 
theatre  under  a  contract  with  a  prior  occupant,  the  party  by  whom 
the  service  is  established  cannot  by  his  failure  to  discontinue 
it  render  a  succeeding  occupant  liable  for  the  service  given, 
if  nothing  is  said  or  done  on  the  part  of  such  occupant  to  justify 
the  belief  that  he  expects  or  intends  to  pay  for  the  continuance 
of  the  service.*'     If  a  person  not  in  the  business  of  selling,  as 

62.  See  supra,  section  1103.  1891)  59  Super.  Ct.  83,  36  State  Rep. 

63.  Edwards  V.  Tennis,  (Sup.  1919)  428,  13  N.  Y.  S.  234.  See  also  Cor- 
190  App.  Div.  478,  179  N.  Y.  S.  807,  nelius  v.  Reiser,  (City  Ct.  G.  T.  1890) 
affirming  on  other  grounds  105  Misc.  33  State  Rep.  424,  11  N.  Y.  6.  904. 
609,  173  N.  Y.  S.  500;  Bartholomew  64.  In  re  Humfreville,  (Sup.  1896) 
V.  Jackson,  (Sup.  1822)  20  Johns.  6  App.  Div.  535,  39  N.  Y.  S.  550; 
28;  Ehle  V.  Judson,  (Sup.  1840)  24  Hurd  v.  Lee,  (Sup.  1909)  132  App. 
Wend.  97;  Bassford  v.  Swift,  (Sup.  Div.  110,  116  N.  Y.  S.  445;  Dunbar 
App.  T.  1896)  17  Misc.  149,  39  N.  v.  Williams,  (Sup.  1813)  10  Johns. 
Y.  S.  337;  Pulver  v.  Esselstyn,  249;  Marggraf  v.  McLean,  (€ity  Ct. 
(County  'Ct.  1898)  22  Misc.  429,  50  G.  T.  1900)  31  Misc.  820,  64  N.  Y.  S. 
N.  Y.  S.  756;  Rait  v.  Carpenter,  1112;  Brennan  v.  Chapin,  (Com.  PI. 
(Sup.  App.  T.  1912)  78  Misc.  385,  G.  T.  1892)  46  State  Rep.  768,  19 
138  N.  Y.  S.  460;  Friedlander  v.  Leh-  N.  Y.  S.  237. 

man,   (Sup.  App.  T.  1906)   101  N.  Y.  65.  Ehle  v.  Judson,  (Sup.  1840)  24 

S.   252;    Brennan    v.    Chapin,    (Com.  Wend.  97,  98. 

PL  G.  T.  1892)  46  State  Rep.  768,  19  66.  Lydecker  v.  Nyack,  (Sup.  1896) 

N.   Y.    S.  237;    Merritt  v.  American  6  App  Div.  90,  39  N.  Y.  S.  509. 

Dock,    etc.,    Co.,     (Super.    Ot.    G.    T.  67.  Manhattan  Fire   Alarm  Co.  v. 
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agent,  real  estate  or  other  property  or  procuring  loans,  renders 
services  of  this  character,  without  any  express  employment,  no 
promise  to  pay  for  such  services  is  to  be  implied  merely  because 
they  are  of  benefit  to  another,  and  enable  him  to  sell  his  land  or 
procure  a  loan.''*  So  if  a  dispossess  warrant  does  not  direct  the 
ofScer  to  remove  the  effects  of  the  tenant  from  the  premises,  the 
law  will  not  imply  any  promise  on  the  part  of  the  tenant  to  pay 
the  expenses  incurred  by  the  officer  in  such  removal.*'  And  where 
services  are  rendered  by  an  attorney  in  obtaining  the  allowance 
or  award  of  a  claim  against  a  municipality,  the  acceptance  of  the 
benefit  of  the  award  does  not  necessarily  render  the  person  in 
whose  favor  it  was  made  liable  for  the  reasonable  value  of  the 
attorney's  services,  if  at  the  time  such  person  was  unaware  of 
how  the  award  was  obtained.'" 

§  1117.  Services  in  Extingxiishment  of  or  Saving  Property 
from  Fire. —  In  case  of  fires,  the  owner  of  the  property  on  fire 
is  not  under  an  implied  obligation  to  pay  all  persons  who  volun- 
tarily appear  and  aid  in  putting  out  the  fire.'^  As  said  by  Piatt, 
J.,  in  an  early  case:  "  If  a  man  humanely  bestows  his  labor,  and 
even  risks  his  life,  in  voluntarily  aiding  to  preserve  his  neighbor's 
house  from  destruction  by  fire,  the  law  considers  the  service 
rendered  as  gratuitous,  and  it  therefore  forms  no  ground  of 
action. ' '  '^  And  in  a  ease  where  it  appeared  that  the  plaintiff 
was  the  owner  of  boats  kept  for  the  purpose  of  rendering  assist- 
ance to  disabled  vessels  or  in  extinguishing  fires;  that  the  defend- 
ant's warehouse  caught  fire,  and  assistance  in  extinguishing  it  was 
rendered  by  the  plaintiff's  boats;  that  the  defendant  was  insured, 
and  the  goods  of  a  number  of  other  persons  were  stored  in  the 
warehouse, —  it  was  held  that  as  others  than  the  defendant  were 
equally  interested  in  putting  out  the  fire,  there  was  no  reason  for 
the  defendant  to  suppose  that  the  services  were  rendered  for  his 
benefit  rather  than  for  that  of  the  insurance  companies  or  those 

Weber,  (Sup.  App.  T.  1898)   22  Mis«.  70.  Bassford  v.  Swift,    (Sup.  App. 

729,  50  N.  y.  S.  42.  T.   1896)    17  Misc.   149,  39  N.  Y.  S. 

68.  Hurd  v.  Lee,    (Sup.  1909)    132       337. 

App.    Div.    110,    116    N.    Y.    S.   445;  71.  Bartholomew  v.  Jackson,   (Sup. 

Hevia  V.  Wheeiock,    (Sup.  1913)    155  1822)  20  Johns.  28;  Merritt  v.  Ameri- 

App.    Div.    3»7,    140    N.    Y.    S.    351;  can  Dock,  etc.,  Co.,   (Super.  Ct.  G.  T. 

Fraser  v.  Born,   (Sup.  App.  T.  1901)  1891)  59  Super.  Ct.  83,  36  State  Rep. 

33  Misc.  591,  67  N.  Y.  S.  966.  428,  13  N.  Y.  S.  234. 

69.  Grayrock  Land  Co.  v.  WolfiF,  72.  Bartholomew  v.  Jackson,  ( Sup. 
(Sup.   App.   T.    1910)    67   Misc.    153,  1822)  20  Johns.  28. 

121  N.  Y.  S.  953. 
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having  goods  in  storage,  and  that  therefore  the  defendant  was  not 
placed  in  such  a  position  that  he  was  bound  to  notify  the  plaintiff, 
as  soon  as  he  was  aware  of  the  fact  that  the  plaintiff  was  endeavor- 
ing to  put  out  the  fire,  that  he  must  stop  or  the  defendant  would 
not  be  responsible.  For  this  reason  it  was  held  that  a  charge 
"  that  whenever  one  man,  without  the  invitation  of  another, 
renders  services  or  makes  an  offer  to  render  service  to  another, 
and  the  other  stands  by  and  accepts  the  efforts  of  the  first  person, 
and  uses  whatever  service  his  actions  bestow  upon  them,  the  law 
infers  a  promise,  upon  the  part  of  the  man  who  has  received  the 
benefit,  to  pay  for  that  benefit  such  sum  as  is  fair  and  reasonable, ' ' 
was  not  applicable  to  the  case."  In  an  earlier  case  it  appeared 
in  evidence  that  A  owned  a  wheat  stubblefield,  in  which  B  had  a 
stack  of  wheat  that  he  had  promised  to  remove  in  due  season  for 
preparing  the  ground  for  a  fall  crop.  The  time  for  its  removal 
having  arrived,  A  sent  a  message  to  B,  which  in  his  absence  was 
delivered  to  his  family,  requesting  the  immediate  removal  of  the 
stack  of  wheat,  as  A  wished  on  the  next  day  to  bum  the  stubble 
on  the  field.  The  sons  of  B  answered  that  they  would  remove  the 
stack  by  a  certain  time  the  next  morning.  A  waited  until  that 
hour,  and  then  set  fire  to  the  stubble  in  a  remote  part  of  the  field. 
The  fire  spread  rapidly,  and  threatened  to  burn  the  stack  of 
wheat,  and  A,  finding  that  B  and  his  sons  neglected  to  remove 
the  stack,  set  to  work  and  removed  it  himself,  and  claimed  to 
recover  for  the  work  and  labor  in  its  removal.  It  was  held  that 
he  was  not  entitled  to  recover.'* 

§  1118.  Qualification  of  General  Rule  as  to  Unrequested  Serv- 
ices.—  Where  services  are  rendered  by  one  person  and  the  benefit 
thereof  accepted  by  the  one  for  whom  or  for  whose  benefit  thej* 
are  rendered,  a  promise  by  the  latter  to  pay  their  reasonable  value 
is  as  a  general  rule  implied,  even  though  there  was  no  previous 
express  request,  if  the  circumstances  are  such  that  the  latter  was 
not  justified  in  believing  that  the  services  were  rendered  gratui- 
tously or  without  an  expectation  by  the  party  rendering  them 
that  he  is  to  receive  compensation  therefor.'^    That  is,  the  neces- 

73.  Merritt  v.  American  Dock,  etc.,  75.  Hart  v.  Maloney,  (Sup.  1905) 
Co.,  (Super.  Ct.  G.  T.  1891)  59  101  App.  Div.  37,  91  N.  Y.  S.  922,  on 
Super.  Ct.  83,  36  State  Rep.  428,  13  prior  appeal  80  App.  Div.  2i65,  80  N. 
N.  Y.  S.  234.  Y.  S.  293 ;  Boniwell  v.  Auld,  (City  Ct. 

74.  Bartholomew  v.  Jackson,  (Sup.  G.  T.  1894)  7  Misc.  447,  57  State 
1822)   20  Johns.  28.  Rep.  572,  27  N.  Y.  S.  936,  affirmed  on 
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sary  request  may  be  implied  from  the  circumstances.  "  It  is  not 
necessary,"  says  Bronson,  J.,  "  that  there  should  be  direct  evidence 
of  a  request.  This,  like  most  other  facts,  may  be  established  by 
presumptive  evidence;  and  the  beneficial  nature  of  the  services, 
though  not  enough  when  standing  alone,  may  be  very  important 
in  a  chain  of  circumstances  tending  to  establish  the  presump- 
tion."'«  "It  has  long  been  settled,"  says  Fancher,  J.,  "that 
where  a  person  avails  himself  of  the  benefit  of  services  done  for 
him,  although  without  his  positive  authority  or  request,  the  law 
supplies  the  formal  words  of  contract,  and  presumes  him  to  have 
promised  an  adequate  compensation. ' ' "  Again  it  is  said :  ' '  Slight 
circumstances,  where  the  benefit  is  so  certain,  will  justify  the 
finding  of  a  request.  Sometimes  a  request  and  promise  to  pay  will 
be  implied  from  a  mere  knowledge  of  and  assent  to  the  performance 
of  labor  for  one's  benefit."  '*  And  if  the  person  for  whom  services 
are  rendered  chooses  to  make  use  of  the  benefits  arising  therefrom, 
by  the  retention  of  the  articles  which  are  the  product  of  the 
services,  he  becomes  liable  as  though  they  were  furnished  on 
request." 

§  1119.  Illustrations  of  Qualification  of  General  Rule. —  In  case 
of  lost  property  which  is  reclaimed  by  the  owner,  the  law  implies 
a  promise  on  his  part  to  compensate  the  finder  for  the  reasonable 
expenses  incurred  in  its  care  and  preservation.*"  Likewise  a  person 
who  takes  up  an  estray  is  entitled  at  common  law,  on  its  being 
reclaimed  by  the  owner,  to  be  paid  the  reasonable  charges  for  its 
keep.*^  "  Common  justice  .  .  .  requires,"  says  James,  J.,  "  that 
where  one  has  incurred  necessary  expense  or  suffered  damage,  in 
securing  or  caring  for  or  storing  the  property  of  another  which  is 
lost,  afloat,  or  astray,  and  it  is  afterwards  reclaimed,  the  owner 

olflier  grounds  9  Misc.  6S,  59   State  this  but   reversed   on   other   grounds 

Rep.  679,  29  N.  Y.  S.  15;  Gordon  v.  55  N.  Y.-  256. 

French   American  Stores    Co.,    (Sup.  78.  Sinclair  v.  Tallmadge,  (Sup.  G. 

App.   T.    1912)     132    N.    Y.    S.    762;  T.    1861)     35    Barb.    602,    608     (per 

Storrs  V.  Congregational  Church,  etc.,  Allen,  J.). 

(Sup.  G.  T.  1883)   17  Wkly.  Dig.  179.  79.  Drake  v.  Bell,    (Sup.  1809)   46 

See     also     Livingston     v.     Ackeston,  App.  Div.  275,  61  N.  Y.  S.  657,  affirm- 

(Sup.  1826)   5  Cow.  531.  ing  26  Misc.  237,  55  N.  Y.  S.  945. 

76.  Ehle  v.  Judson,  (Sup.  1840)  24  ,  80.  Sheldon  v.  Sherman,  (1870)  42 
Wend.  97,  99.  See  also  Oatfleld  v.  N.  Y.  484,  487;  Amory  v.  Flyn,  (Sup. 
Waring,    (Sup.   1817)    14  Johns.  188.  1813)    10  Johns.  102. 

77.  Crane  v.  Bandouine,  (Sup.  G.  81.  Amory  v.  Flyn,  (Sup.  1813)  10 
T.  1873)  65  Barb.  260,  approved  as  to  Johns.  102. 
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should  repay  such  expense  or  pay  such  damage,  and  if  refused, 
that  an  action  should  be  allowed  to  recover  therefor ;  that  in  such 
case  the  law  should  imply  a  request,  and  a  promise  from  the 
owner."  *2  Again,  if  the  property  of  one  person  is  by  accident 
cast  on  the  land  of  another,  as  where  property  is  carried  away  by 
a  flood  or  where  a  building  is  blown  down  by  a  storm  and  cast  on 
the  land  of  the  adjoining  owner,  the  owner  of  the  land  on  which 
the  property  is  so  cast  is  obliged  to  permit  the  owner  of  such 
property  to  remove  it  if  he  desires,  but  if  the  latter  elects  to  remove 
it  he  then  becomes  liable,  under  both  the  common  and  the  civil 
law,  to  reimburse  the  former  for  the  injury  which  he  may  have 
suffered,  and  for  the  purpose  of  a  remedy  the  law  implies  a 
promise  to  pay.*'  This  is  held  true,  independent  of  statute,  where 
the  logs  of  one  person  are  carried  away  by  a  flood  and  cast  on  the 
land  of  another  and  reclaimed  by  the  owner.**  "  This  is  not  the 
case,"  says  Hunt,  J.,  "  of  a  gratuitous  or  voluntary  service,  for 
which  no  compensation  can  be  demanded.  The  use  of  the  plaintiff's 
land  was  compulsory.  He  never  consented  to  the  use.  He  had 
not  the  power  to  resist. "  *^  If  a  person  is  compelled  by  force  or 
compulsion  and  against  his  will  to  render  services  to  another, 

82.  Sheldon  v.  Sh«rmaa,  (Sup.  Gr.  pen  to  be  done  by  his  taking  away 
T.  1864)  42  Barb.  368,  373,  aflBrmed  the  things  which  have  been  thrown 
42  N.  Y.  484.  upon  it,  but  he  is  bound  to  repair  all 

83.  Sheldon  V.  Sherman,  (18'70)  42  the  damage  which  has  been  already 
N.  Y.  484,  affirming  42  Barb.  368.  done   to    the    ground   by   the   things 

Tlie  rule  ot  the  civil  law  on  this  since  they  were  cast  upon  it.  But 
subject  is  thus  stated  in  Domat  (vol.  if  he  chooses  rather  not  to  take  away 
1,  pp.  629,  630,  pt.  1,  bk.  2,  tit.  9,  anything,  he  will  owe  nothing;  for  if 
sec.  2,  arts.  3,  4,  5 )  :  "  The  proprietor  he  abandons  to  the  proprietor  of  that 
of  ground  on  which  is  thrown  the  ground  all  that  has  been  cast  upon  it, 
rubbish  of  a  building  that  is  fallen  he  is  not  bound  to  make  good  a  dam- 
down,  or  that  which  a  flood  has  car-  age  that  has  happened  by  the  bare 
ried  away  from  another's  ground,  is  effect  of  that  accident;  it  is  enough 
obliged  to  suffer  him  who  has  had  that  he  loses  what  the  accident  has 
the  loss  to  take  away  what  remains,  carried  away  from  him." 
and  to  allow  him  such  free  access  to  This  statement  of  the  civil  law 
his  grounds  as  is  necessary  for  that  which  is  recognized  as  a  principle  of 
end;  but  he  who  desires  to  have  back  the  common  law  is  quoted  and  acted 
the  materials  of  his  building  that  is  on  by  the  court  in  the  Sheldon  case, 
fallen  down,  or  that  which  a  flood  has  supra. 

carried    away    from    his    land    a,nd  84.  Sheldon  v.  Sherman,  (1870)  42 

thrown  upon  another  man's  ground,  N.  Y.  484,  affirming  42  Barb.  368. 

is  obliged  on  his  part  not  only  to  in-  85.  Sheldon  v.  Sherm/an,  (1870)  42 

demnify   the   proprietor   of   the   said  N.  Y.  484,  489. 
ground  as  to  what  damage  shall  hap- 
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when  he  is  under  no  obligation  to  do  so,  it  seems  that  the  law  will 
imply  a  promise  on  the  part  of  the  latter  to  pay  him  therefor.*' 
§  1120.  Physician  Called  in  by  Third  Person.—  Where  a 
physician  is  called  in  by  a  third  person,  and  the  person  for  whom 
he  is  called  accepts  his  services,  the  law  will  ordinarily  imply  a 
promise  on  the  latter 's  part  to  pay  therefor.*'  But  if  the  circum- 
stances are  such  that  the  person  to  whom  the  services  are  rendered 
believes  and  is  justified  in  believing  that  they  are  not  being 
rendered  on  his  account,  the  law  will  not  imply  any  promise  by 
him  to  pay.  Thus  in  a  well  considered  case  it  appeared  that  lunacy 
proceedings  were  instituted  by  a  brother  against  the  defendant,  and 
the  former  employed  an  alienist  to  take  care  of  the  medical  side 
of  the  case.  The  defendant  while  under  restraint  became  ill  and 
the  plaintiff  was  called  in  by  the  alienist  to  attend  him,  though 
tho  defendant  had  his  regular  doctor.  The  defendant  was  uncon- 
scious at  the  time  the  plaintiff  first  saw  him,  and  the  plaintiff  con- 
tinued to  attend  him  without  in  any  manner  intimating  to  the 
defendant  that  he  expected  to  be  paid  by  him ;  and  the  defendant, 
who  was  being  examined  by  many  physicians,  supposed  that  the 
plaintiff  was  hostile  to  him  and  aiding  those  by  whom  the  lunacy 
proceedings  against  him  were  instituted.  In  fact,  the  plaintiff 
testified  against  him  in  the  lunacy  proceedings  which  were  dis- 
missed. It  was  held  that  a  promise  by  the  defendant  to  pay  for  the 
plaintiff's  services  could  not  be  implied.  "  Prom  the  proof  now 
before  us,"  says  Dowling,  J.,  in  this  case,  "  defendant  never 
made  any  express  agreement  to  pay  for  plaintiff's  services,  never 
employed  him  as  a  physician,  never  knowingly  ratified  his  employ- 
ment or  accepted  his  services,  and  never  became  so  possessed  of 
knowledge  of  the  nature  and  e'xtent  of  plaintiff's  attendance  upon 
him  as  to  be  called  upon  to  object  to  or  protest  against  the  same, 
or  in  default  thereof  to  be  deemed  to  have  acquiesced  therein. ' '  *' 
Where  a  person  is  taken  suddenly  sick  or  has  met  with  an  accident 
and  is  unconscious,  and  is  attended  by  a  physician  called  in  by 
some  third  person,  the  few  authorities  on  the  subject  recognize 
that  though  no  promise  on  the  part  of  the  person  to  whom  the 
services  are  rendered  can  be  implied  as  a  matter  of  fact,  nor  any 

86.  See  Maltby  v.  Harwood,   (Sup.  88.  Edson     v.     Hammond,      (Sup. 
G.  T,  18S2)   12  Barb.  473,  478.  1911)    142  App.  Div.  693,  127  N.  Y. 

87.  See  Edson  v.  Hammond,   (Sup.  S.  359. 
1911)    142  App.  Dlv.  693,  127  N.  Y. 

S.  359. 
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promise  on  the  part  of  the  person  calling  the  physician  to  pay 
for  his  services,*'  the  law,  however,  from  necessity  will  imply  an 
obligation  on  the  part  of  the  person  to  whom  the  services  are 
rendered  to  pay  therefor.'"  And  the  eases  laying  down  this  rule 
have  met  to  some  extent  the  approval  of  one  of  our  courts,  but 
at  the  same  time  it  is  said  that  the  rule  would  not,  it  seems, 
"  justify  a  recovery  for  physician's  services  rendered  to  one 
accidentally  injured,  even  if  rendered  unconscious,  where 
immediate  attention  is  not  required,  and  particularly  in  a  city 
where  a  free  ambulance  service  exists  and  where  free  hospital 
treatment  is  furnished  by  the  municipality.  The  natural  course 
there  to  pursue  is  to  call  upon  the  gratuitous  service  thus  pro- 
vided, and  the  rule  founded  on  the  necessity  and  humanity  of  other 
cases  does  not  apply. "  '^  In  an  early  case  in  our  state  wherein  it 
was  held  that  a  physician  cannot  maintain  against  the  master  an 
action  for  medical  services  rendered  to  and  attendance  on  a  slave, 
given  without  the  request  or  knowledge  of  the  master,  in  a  ease 
not  demanding  instant  and  immediate  service,  it  was  conceded 
that  if  the  service  had  been  an  act  of  necessity,  which  did  not 
admit  of  a  previous  application  to  the  master,  the  law  would 
raise  an  implied  assumpsit,  the  master  being  legally  bound  to  make 
the  requisite  provision  for  the  slave.'^ 

§  1121.  'Ignorance  of  Identity  of  Person  Rendering  Services. — 
If  a  person  knows  that  work  is  being  done  for  him,  the  mere  fact 
that  he  may  think  that  it  is  being  done  by  a  third  person  does  not 
necessarily  relieve  him  from  liability  to  pay  the  person  by  whom 
the  services  were  rendered.'^  Thus  where  it  appeared  that  the 
plaintiff  in  good  faith  and  without  knowledge  of  any  mistake 
furnished  material  and  caused  his  employees  to  put  a  roof  on  the 
defendant's  bam  in  a  manner  satisfactory  to  and  as  directed 
by  the  defendant,  it  was  held  immaterial  that  the  defendant  did 
not  know  that  such  material  was  furnished  by  the  plaintiff  instead 
of  another,  and  that  his  employees  did  the  work;  that  having 
received  the  benefits  resulting  from  the  furnishing  of  the  labor 

89.  See  infra,  section  1126.  92.  Dunbar     v.     Williams,      (Sup. 

90.  See  for  instance  Cotnam  v.  Wis-       1813)   10  Jdhns.  249. 

dom,   (1907)   83  Ark.  601,  104  S.  W.  93.  Brown  v.  Palmer,   (Sup.  1906) 

164.  Ill  App.  Div.  909,  97  N.  Y.  S.  1130. 

91.  Edson  V.  Hammond,  (Sup.  Gordon  v.  French  American  Stores 
1911)  142  App.  Div.  693,  698,  127  Co.,  (Sup.  App.  T.  1912)  132  N.  Y.  S. 
N.  Y.  S.  359.  762. 
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and  material,  the  defendant  could  not  avoid  liability  by  asserting 
that  he  did  not  know  the  identity  of  the  person  who  furnished 
and  performed  the  same,  even  though  he  had  contracted  with 
another  party  to  do  the  same  work  and  believed  it  was  in  fact 
being  done  by  such  other  party.'*  So  where  the  person  for  whom 
services  were  rendered  claimed  that  they  were  performed  without 
his  request,  and  as  he  thought  under  a  contract  which  he  had  with 
a  third  person,  it  was  held  that  the  performance  of  the  work  with 
the  defendant's  knowledge  and  consent  raised  an  implied  promise 
to  pay  its  reasonable  value  unless  the  defendant  had  the  right 
to  assume  that  the  work  was  being  done  under  the  contract  with 
such  third  person.'^ 

Support  Furnished  Member  of  Family 

§  1122.  General  Rule. —  Where  board,  lodging,  and  the  like 
are  furnished  a  stranger  or  distant  relative  at  his  request,  a 
promise  on  his  part  to  pay  therefor  will  ordinarily  be  implied.'^ 
On  the  other  hand,  if  the  circumstances  show  that  there  was  no 
expectation  on  the  part  of  the  person  furnishing  the  support  to 
receive  pay  therefor,  nor  on  the  part  of  the  other  to  pay,  no  promise 
to  pay  can  be  implied;  as  where  one  person,  though  no  relation, 
is  invited  by  another  to  live  with  him  as  his  guest.''  And  it  is 
the  well  recognized  general  rule  that  a  promise  to  compensate 
one  for  board,  lodging,  or  nursing  is  not  ordinarily  implied,  where 
one  at  his  own  house  furnishes  such  benefits  to  his  parent,  child, 
or  other  near  relative.'^    "  It  is  evidently  the  policy  of  our  law," 

94.  Brown  v.  Palmar,  (Sup.  1906)  E.  114;  More  v.  Shepard,  (Sup.  1909) 
111  App.  Div.  909,  97  N".  Y.  S.  1130.  133  App.  Div.  471,  117  N.  Y.  S.  1096; 

95.  Gordon  v.  French  American  Van  Kuren  v.  Saxton,  (Sup.  G.  T. 
Stores  Co.,  (Sup.  App.  T.  1912)  132  1875)  5  Thomp.  &  C.  566,  3  Hun  547; 
N.  Y.  S.  762.  Sharp  v.  Cropsey,   (Sup.  G.  T.  18S1) 

96.  In  re  Duffy,  («urr.  Ct.  1896)  11  Barb.  224;  Wilcox  v.  Wilcox,  (Sup. 
19  Misc.  92,  43  N.  Y.  S.  970,  2  Gihb.  G.  T.  1867)  48  Barb.  327;  Sullivan  v. 
254;  In  re  Lang,  (Sup.  G.  T.  1891)  Sullivan,  (Sup.  G.  T.  1876)  6  Hun 
39  State  Rep.  900,  15  N.  Y.  S.  461,  658;  In  re  Perry,  (Surr.  Ct.  1893) 
reversing  32  State  Rep.  903,  11  N.  Y.  5  Misc.  149,  25  N.  Y.  S.  716;  In  re 
S.  900;  Webster  v.  Nichols,  (Sup.  G.  Stiles,  (Surr.  Ct.  1909)  64  Misc.  658, 
T.   1885)    21   Wkly.   Dig.   566.  I20  N.  Y.  S.  714,  7  Mills  290;  In  re 

97.  Olpherts  v.  Kelly,  (City  Ct.  G.  Babcock,  (Surr.  Ct.  1917)  169  N.  Y. 
T.  1899)  30  Misc.  824,  61  N.  Y.  S.  S.  800;  Ackerman  v.  Ackerman,  (Sup. 
1107.  G.  T.  1886)  2  State  Rep.  181,  affirmed 

98.  Collyer  v.  Collyer,  (1889)  113  116  N.  Y.  654  mem.,  2  Silv.  App.  412, 
N.  Y.  442,  22  State  Rep.  723,  21  N.  22  N.  E.  552;  In  re  Kelly,  (Surr.  Ct. 
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says  Tucker,  Surrogate,  "  to  discourage  these  claims  for  labor 
and  services  among  and  between  near  relatives,  members  of  the 
same  family.  Litigation  among  parties  so  nearly  connected  may 
be  almost  said  to  be  contra  bones  mores.  Kelatives  between  whom 
a  deed  for  the  consideration  of  '  love  and  affection  '  might  be 
made  ought  not  to  be  encouraged  to  prosecute  each  other,  or  the 
estates  of  the  departed,  for  board,  lodging,  clothing,  education, 
or  any  of  those  pecuniary  expenses  which  in  most  families  are 
rendered  without  other  expectation  of  reward  than  the  enjoyment 
of  mutual  comforts  and  interests. ' ' ''  The  inference  that  sup- 
port furnished  a  near  relative  living  ostensibly  as  a  member  of 
the  family  is  gratuitous  is  merely  an  inference  of  fact  and  not 
an  irrebuttable  presumption  of  law,  and  if  the  circumstances 
show  that  it  was  the  intention  of  the  party  receiving  the  benefit 
to  pay  and  the  expectation  of  the  other  party  to  receive  com- 
pensation, a  promise  to  pay  is  inferred.^  And  this  would  be  true 
though  it  was  the  intention  of  the  parties  that  the  compensation 
should  be  made  by  a  bequest  in  the  will  of  the  person  receiving 
such  support.^ 

§  1123.  Application  of  General  Rule. —  The  general  rule  that 
support  furnished  a  member  of  the  family  is  prima  facie  deemed 
gratuitous  has  been  applied  where  a  married  daughter  and  her 
husband  lived  as  members  of  the  father's  family,  and  after  the 
death  of  the  son-in-law  a  claim  was  made  against  his  estate  for 
the  board  furnished  him  and  his  wife ; '  where  a  son  and  his 
family  lived  with  his  father ;  *  where  an  adult  son  lived  with  his 
widowed  mother  as  a  member  of  her  family ;  ^  where  a  son-in-law 
and  his  family,  after  the  death  of  his  wife,  lived  with  his  father- 
in-law  ;  ^  where  a  parent  lived  with  his  or  her  child,'  as  a  mother 

1864)     1    Tuck.    28;    Terry   v.    Bale,  970,  2  Gi'bb.  254.     See  supra,  section 

(Surr.  Ct.   1882)    1   Dem.  452;    Hal-  1107. 

lock   V.    Teller,    (Surr.   Ct.    1882)    2  3.  Wilcox  v.   Wilcox,    (Sup.  G.  T. 

Item.  206.  1867)    48  Barb.  3'27;   In  re  Babcock, 

99.  In  re  Kelly,    (Surr.   Ct.   1864)  (Surr.  Ct.  1917)   169  N.  Y.  S.  800.     ■ 

1  Tuck.  28,  31.  4.  Wotherspoon     v.     Wot'herspoon, 

1.  Martin  v.  Wright,  (Sup.  18:35)  (Super.  Ct.  1883)  49  Super.  Ct.  152. 
13  Wend.  460;  In  re  Stiles,  (Surr.  Ct.  5.  Conway  v.  Cooney,  (Sup.  1906) 
1909)  64  Misc.  658,  120  N.  Y.  S.  Ill  App.  Div.  864,  98  N.  Y.  S.  171; 
714,  7  Mills  290;  Fleer  v.  Finken,  Terry  v.  Bale,  (Surr.  Ct.  1882)  1 
( Sup.  G.  T.  1891 )  39  'State  Rep.  902,  Dem.  452. 

15  N.  Y.  S.  514.  6.  In  re  Babcock,   (Surr,  Ct.  1917) 

2.  Martin  v.  Wright,    (Sup.   1835)        169  N.  Y.  S.  800. 

13  Wend.  460;    In  re  Duffy,    (Surr.  7.  Hallock    v.    Teller,     (Surr.    Ct. 

Ct.   1896)    19  Misc.  92,  43   N.  Y.  S.       1882)    2  D-em.  206. 
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living  as  a  member  of  her  son-in-law's  family,'  and  a  father  liv- 
ing as  a  member  of  the  family  of  his  married  daughter,  who  had 
left  her  husband,  in  a  house  belonging  to  the  father  and  for  which 
no  rent  was  paid  by  her ; '  where  a  stepchild  lived  as  a  member 
of  the  stepfather's  family;"  where  an  eccentric  adlilt  step- 
daughter lived  as  a  member  of  the  familj'-  of  her  widowed  step- 
mother, who  was  also  her  aunt,  by  whom  she  had  been  brought 
up  as  a  member  of  the  family  from  early  childhood ; "  and  where 
a  sister  lived  with  her  brother.^^  While  it  has  been  held  that  the 
relation  between  a  brother-in-law  and  his  sister-in-law  is  not 
such  as  to  raise  the  presumption  that  board,  etc.,  furnished  by  him 
to  her  was  gratuitous,^'  it  has  been  held  otherwise  where  a  sister- 
in-law  with  her  children,  at  the  request  of  her  sister,  acquiesced 
in  by  the  sister's  husband,  lived  in  the  family  of  the  latter  for 
several  months  aiding  in  the  housework,  pending  an  action  by 
the  sister-in-law  for  a  divorce."  So  where  it  appeared  that  the 
decedent,  against  whose  estate  a  claim  for  board,  etc.,  was  made 
by  her  son,  came  with  her  grandchild  to  live  with  the  son  after 
his  wife's  death,  and  continued  to  reside  with  him  until  her  death, 
being  treated  like  other  members  of  his  family;  that  there  was 
no  express  agreement  for  compensation  for  the  board  furnished, 
and  nothing  was  ever  said  or  done  during  the  decedent's  life- 
time evidencing  any  expectation  of  pecuniary  consideration  on 
the  one  side  or  intention  to  make  it  on  the  other ;  that  the  son  was 
a  man  of  means,  and  the  decedent  had  means  sufficient  for  her 
support, —  it  was  held  that  no  promise  on  the  decedent 's  part  to 
pay  for  board,  etc.,  could  be  implied.*'  Where  a  father  on  the 
death  of  his  wife  surrenders  the  custody  and  care  of  his  infant 
child  to  its  maternal  grandparents,  by  whom  it  is  brought  up  as 
a  member  of  their  family,  no  promise  by  the  father  to  pay  for 

8.  More  v.  Shepard,  (Sup.  1909)  1913)  155  App.  Div.  177,  139  N.  Y. 
133  App.  Div.  471,  117  N.  Y.  S.  1095.  S.   1061,   10  Mills  493. 

9.  Conway  v.  Cooi«=y,  (Sup.  1906)  12-  CoIIyer  v^  Collyer,  (1889)  113 
111  App.  Div.  864,  98  N.  Y.  S    171.  N.  Y.^442,  22  State  E.p.  723,  21  N. 

10.  Sharp  V.  Cropsey,  (Slip.  G.  T.  '^^  ^^  ^^  g^..^^^^  ^g^^.^.  p,.  ^^g^g, 
1851)  11  Barb.  224;  Aekerman  v.  ^^  ^.^^  ^gg^  j20  N.  Y.  S.  714,  7 
Aekerman,   (Sup.  G.  T.  1886)  2  State        j^jjj^  ggo. 

Rep.   181,  affirmed  2  Silv.  App.   412,  j^_  y^^^   Kuren    v.    Saxton,     (Sup. 

2-2   N.   E.   552,   116  N.  Y.   654   mem.  ;^875)     5    Thomp.    &    C.    560,    3   Hun 

But  Bee  Gay  v.  Ballou,    ( Sup.  1830 )  547. 

4  Wend.   403.  15.  In  re  Kelly,    (Surr.  Ct.  1864) 

11.  Peniield     v.     Penfield,      (Sup.  1  Tuck.  28. 
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its  support  is  to  be  implied."  The  mere  fact  that  a  mother  living 
as  a  member  of  her  son's  family  made  frequent  payments  of  money 
to  him,  irregular  in  time  and  in  amount,  and  also  purchased 
supplies  for  the  house,  is  not  sufficient  to  show  that  she  was  to 
pay  for  her  support  its  reasonable  value.  These  facts  are  more 
consistent  with  the  theory  that  what  moneys  she  paid  and  what 
services  she  performed  were  regarded  by  both  as  a  full  equivalent 
for  what  she  received  than  that  they  were  to  be  applied  as  credits 
on  an  account  against  her  for  the  value  of  her  board  and  care." 

On  the  other  hand,  where  an  invalid  brother  at  his  request  was 
taken  into  his  sister's  family,  his  condition  being  such  that  serv- 
ices of  a  very  disagreeable  nature  were  necessary,  an  implication 
of  a  promise  to  pay  for  the  services  was  held  to  arise. '^  And  the 
same  view  has  been  taken  where  the  defendant  at  frequent  inter- 
vals lived  with  his  brother-in-law,  but  not  on  the  footing  of  a 
member  of  the  family ; "  and  also  where  an  aunt  was  taken  care  of 
by  her  niece  in  the  latter 's  home,  because  the  aunt  had  no  other 
place  to  go,  and  during  the  last  years  of  her  life  special  care  and 
attention  was  required  due  to  her  mental  ailments ;  ^^  and  even 
where  a  father  lives  with  his  son  after  leaving  his  daughter's 
home  because  he  had  to  pay  her  too  much  for  board.^^  In  several 
oases  where  an  aged  and  infirm  man  lived  with  his  son-in-law 
it  was  held  that  it  would  not  be  presumed  from  the  relation  of 
the  parties  that  the  board,  etc.,  furnished  him  by  his  son-in-law 
was  gratuitous,^^  and  this  includes,  it  has  been  held,  services  of  the 
wife  in  nursing  and  caring  for  her  father,  which  cannot  be 
separated  from  the  other  services.^^ 

The  fact  that  near  relatives  are  living  together  for  convenience 
in  an  emergency  does  not,  it  has  been  held,  constitute  them  a 

IG.  In    re    De    Freest,     (Surr.    Ct.  1908)    61    Misc.    594,    115   N.   Y.    S. 

1903)    41  Misc.  535,  86  N.  Y.  S.  74,  863,  7  Mills  61. 

4  Mills  84.  81.  Bradley  v.  Bradley,  (Sup.  G.  T. 

17.  More  v.  Shepard,  (Sup.  1909)  1892)  48  State  Rep.  490,  20  N.  Y.  S. 
133  App.  Div.  471,  117  N.  Y.  S.  1095.  452. 

18.  Woodward  v.  Bugsbee,  (Sup.  G.  22.  In  re  Grogan,  (Surr.  Ct.  1913) 
T.  1874)  2  Hun  128,  4  Thomp.  &  C.  82  Misc.  55S,  145  N.  Y.  S.  285,  11 
393.  Mills  279;  Johnson  v.  Tait,  (Sup.  Sp. 

19.  White  V.  Knowles,  (Sup.  G.  T.  T.  1916)  97  Misc.  48,  160  N.  Y.  S. 
1889)  1  Silv.  Sup.  118,  23  State  Bep.  1000;  In  re  Harter,  (Surr.  Ot.  1914) 
368,  6  N.  Y.  S.  579.  148  N.  Y.  S.  766. 

20.  In  re  Duffy,  (Surr.Ct.  1806)  19  23.  Johnson  v.  Tait,  (Sup.  Sp,  T. 
Misc.  92,  43  N.  Y.  S.  970,  2  Gibb.  1916)  97  Misc.  48,  160  N.  Y.  S. 
254.    'See  also  In  re  Enos,   (Surr.  Ct.  lOOO. 
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"  family  "  within  the  meaning  of  the  rule  that  board  furnished 
and  services  rendered  between  members  of  a  family  are  presumed 
to  be  gratuitous,^*  as  where  sisters,  dependent  on  their  labor  for 
their  livelihood  and  who  had  ceased  to  live  together,  were  brought 
together  by  the  last  illness  of  one,  who  was  supported  and  cared 
for  by  the    other  during  stich  illness  in  a  temporary  home.^^ 

§  1124.  Liability  of  Husbajid  to  Reimburse  Wife  for  Support 
of  ramily. —  The  liability  to  support  his  family  is  primarily  on 
the  husband,  and  where  he  is  in  default  in  so  doing  and  his  wife 
uses  her  moneys  in  purchasing  necessary  supplies,  it  is  held  that 
she  may  recover  from  her  husband  such  expenditures.^^  An  abso- 
lute divorce  secured  by  the  husband  relieves  him  of  any  further 
liability  to  support  his  wife,  and  of  course  she  cannot  recover 
from  him  on  account  of  expenditures  thereafter  made  by  her  for 
her  own  support;  and  for  this  purpose  effect  will  be  given  to  a 
divorce  secured  by  the  husband  in  a  foreign  jurisdiction  where  the 
wife  appears  in  such  action,  thereby  submitting  to  the  jurisdiction 
of  the  foreign  court.^''  And  the  judgment  of  the  foreign  court  to 
the  effect  that  the  husband  was  justified  in  leaving  his  wife  is 
conclusive  on  the  wife  as  regards  her  right  to  recover  for  expendi- 
tures between  the  time  of  their  separation  and  the  granting  of 
the  divorce.^*  Also,  as  the  primary  duty  to  support  the  family  is 
cast  by  law  on  the  husband,  where  a  wife,  from  her  separate  estate, 
supports  her  husband,  it  seems  that  there  is  no  presumption  that 
such  support  was  gratuitously  rendered  and  it  may  therefore  con- 
stitute a  valid  charge  in  her  favor  against  him.^'  A  wife  may 
of  course  gratuitously  apply  her  separate  estate  to  the  family  sup- 

24.  In  re  Lannon,  (Surr.  Ct.  1911)  band  for  necessaries  furnished  his 
75  Misc.  66,  134  N.  Y.  S.  974,  8  Mills  wife  by  a  third  person,  see  infra, 
526.  section   1029   et   seq. 

25.  In  re  Lannon,  (Surr.  Ct.  1911)  27.  Pearson  v.  Pearson,  (Sup. 
75  Misc.  66,  134  N.  Y.  S.  974,  8  Mills  1919)  187  App.  Div.  645,  176  N.  Y. 
526.  S.  620,  reversing  104  Misc.  675,   173 

26.  De  Brauwere  v.  De  Brauwere,  N-  Y.  'S.  563. 

(1911)   203  N.  Y.  460,  96  N.  E.  722,  28.  Pearson     v.      Pearson,      (Sup. 

affirming  144  App.  Div.  521,   129  N.  1919)    187  App.  Div.  645,  176  N.  Y. 

Y.    S.    587;     Weiserbs    v.    Weiserbs,  S.  626,  reversing  104  Misc.  675,  173 

(Sup.   App.   T.    1918)    169   N.   Y.  S.  N.  Y.  S.  563. 

111.     See   also,   Pearson   v.   Pearson,  29.  In   re   Hamilton,    (Sup.    1902) 

(Sup.  Tr.  T.  1918)   104  Misc.  675,  173  70  App.  Div.  73,  75  N.  Y.  S.  66,  re- 

N.    Y.     S.    563,     reversed    on    other  versing    34   Misc.    607,    70    N.   Y.    S. 

grounds  187  App.  Div.  645,  176  N.  Y.  426,    2   Mills   202,   and   affirmed    172 

S.  626.     As  to  the  liability  of  a  hus-  N.  Y.  652  mem.,  65  N.  10.   1117. 
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port,  and  if  this  is  done  without  any  intention  that  her  husband 
shall  reimburse  her  therefor,  no  promise  to  do  so  can  be  implied.'" 
And  it  has  been  held  that  while  a  wife's  agreement  with  her  hus- 
bterd  to  support  the  family  from  her  separate  estate  is  no  doubt 
illegal,  and  perhaps  void  in  the  sense  that  so  long  as  it  remains 
executory  it  cannot  be  enforced  against  her,  still  "  as  she  entered 
into  the  agreement  when  she  was  perfectly  solvent  and  without 
any  fraudulent  intent,  she  had  the  right  to  perform  it,  and  having 
done  so  could  not  undo  what  had  been  done  by  recalling  what  she 
h^id  paid  or  reqiiiring  the  husband  to  reimburse  her  for  the 
oijtlay. ' '  '^  The  principle  involved  in  transactions  of  this  character 
is  well  stated  by  Hatch,  J.,  as  follows:  "  The  primary  obligation 
rested  upon  him  [the  husband],  not  only  to  support  himself,  but 
to  support  his  family.  Her  assumption  of  an  obligation  not 
resting  upon  her,  but  which  was  imposed  upon  him,  could  not 
create  a  presumption  that  the  food  and  lodging  so  furnished  were 
intended  to  be  gratuitous.  It  is  a  general  rule  that  where  the 
rela'tion  of  the  parties  is  of  such  a  character  as  repels  the  presump- 
ti'dn  of  a  promise  to  pay  for  service  rendered,  it  will  be  presumed 
that  the  service  was  intended  to  be  gratuitous.  .  .  .  But  where 
the  relation  is  such  as  easts  upon  the  husband  the  duty  of  main- 
tenance and  support  of  his  wife  and  family,  no  such  presumption 
obtains.  Undoubtedly  if  the  wife  chooses  to  assume  the  burden 
and  does  in  fact  apply  her  income  to  the  maintenance  of  the 
family,  intending  that  the  same  shall  be  gratuitous,  no  recovery 
can  be  had  for  the  amount  so  expended.  But  where  it  appears  that 
the  husband  recognized  the  obligation  to  support  himself  and  not 
be  supported  by  her,  there  is  no  presumption  that  the  wife  intended 
the  application  of  her  income  as  a  gratuity  to  him.  .  .  .  Under  such 
circumstances,  where  the  husband  has  been  supported  by  the  wife, 
any  competent  proof  tending  to  show  that  the  husband  recognized 
an  obligation  upon  his  part  to  reimburse  the  wife  for  her  outlay 
will  be  supported  and  upheld  as  sufficient  to  create  a  valid  indebted- 
ness against  his  estate. ' '  '^ 


30.  Hendricks  V.  Isaacs,  (1889)  117  also  Jaques  v.  Methodist  Episcopal 
N.  Y.  411,  418,  27  State  Rep.  449,  22  Church,  (Ct.  Err.  1820)  17  Johns. 
N.  E.   1029.  548. 

31.  Buffalo    Third    Nat.    Bank    v.  32.  In   re   Hamilton,,    {Sup.    1902) 
Guehther,    (1890)    123  N.  Y.  568,  34  70  App.  Div.  73,  76,  75  N.  Y.  S.  66. 
State   Rep.   478,  25   N.   E.  986.     See 
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Services  or  Benefits  Rendered  Third  Person 

%  1125.  In  General. —  "While  as  elsewhere  stated  a  person  may 
not  avail  himself  of  the  benefit  of  services  done  for  him  at  his 
request  without  coming  under  an  obligation  to  make  a  reasonable 
recompense  therefor,^^  he  cannot  be  said,  in  the  meaning  of  the 
law,  to  avail  himself  of  services  as  so  done  when  they  are  not  for 
his  individual  benefit,  nor  for  that  of  one  for  whom  he  is  bound 
to  furnish  them.  The  acquiescence  of  one  in  the  rendering  of  a 
service  or  benefit  to  another,  not  entitled  to  call  on  him  therefor, 
is  not  equivalent  to  an  acknowledgment  that  it  is  rendered  at 
his  request.^''  And  it  is  stated  as  a  general  rule  that  where  one 
person  requests  another  to  render  services  of  a  personal  nature  to 
a  third  person,  the  law  will  not  imply  a  promise  by  the  person 
making  the  request  to  pay  for  such  services.  As  said  by  Ingraham, 
J. :  "A  simple  request  to  perform  services  for  another  to  whom 
there  exists  no  obligation  of  any  kind  to  furnish  the  services  does 
not  create  an  implied  obligation  to  pay  for  such  services  by  the 
person  making  the  request,  and  ...  a  promise  to  pay  cannot  be 
implied  from  a  simple  request  that  the  services  be  rendered. ' '  ^ 
On  the  other  hand,  where  the  law  imposes  a  dutyon  one  person  to 
furnish  another  with  necessary  support  or  the  like,  and  he  is  dere- 
lict in  the  performance  of  such  duty,  the  law  will  imply  a  promise 
on  the  part  of  the  person  so  in  default  to  pay  the  reasonable  value 
of  necessaries  furnished  by  a  third  person.^*  In  an  early  case  in  our 
state  it  is  said  that  if  medical  aid  or  other  assistance  is  rendered 
to  a  slave  in  a  case  of  necessity,  which  does  not  admit  of  a  previous 
application  to  the  master,  the  person  so  rendering  the  assistance 
will  probably  be  entitled  to  compensation  from  the  master,  as  the 
law  will  raise  an  implied  assumpsit  on  the  ground  that  the  master 
is  legally  bound  to  make  the  required  provision  for  the  slave." 
But  it  was  held  that  no  action  would  lie  by  a  physician  against  the 
master  for  services  rendered  the  slave  in  a  case  not  requiring 
immediate  assistance.  In  such  a  case,  it  is  said,  if  the  physician 
does  not  choose  to  apply  to  the  master  or  to  take  care  that  his 

33.  See  supra,  section   1103.  36.  This  is  exemplified  in  the  case 

34.  Crane  v.  Baudouine,  (1873)  55  of  necessaries  furnislied  a  wife  or  in- 
N.  Y.  26'&,  260.  fant  child.     See  infra,  section  1128  et 

35.  McGuire     v.      Hughes,      (Sup.  seq. 

1908)    126   App.   Div.  637,   642,   111  37.  Dunbar     v.     Williams,      (Sup. 

N.  Y.  S.   153.  1813)  10  Johns.  249. 
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assent  is  obtained,  the  service  must  be  deemed  gratuitous.^^  The 
statutory  method  provided  for  the  relief  of  paupers  is  regarded  as 
exclusive,  and  one  who  supplies  the  needs  of  a  pauper  in  distress 
is  not  entitled  to  recover  from  the  public  authorities  the  expendi- 
tures or  the  value  of  services  rendered  in  so  doing.''  It  is  also 
held  in  an  early  case  that  as  there  is  no  common  law  obligation 
on  a  child  to  support  his  indigent  parent,  and  as  the  statutory 
method  of  enforcing  his  statutory  liability  is  exclusive,  the  law 
will  not  imply  a  promise  by  him  to  pay  for  necessaries  furnished 
by  a  third  person  to  the  parent.*"  Where  a  servant  is  injured 
in  the  course  of  his  employment  the  common  law  imposes  no  duty 
on  a  master  to  furnish  him  with  necessary  medical  attendance,  and 
therefore  the  law  will  not  imply  a  promise  on  his  part  to  pay  for 
services  rendered  the  servant.*^ 

§  1126.  Liability  of  Person  Calling  in  Physician. —  According 
to  the  better  view,  where  one  calls  in  a  physician  to  attend  a  sick 
person,  and  no  relation  exists  between  them  which  imposes  on  the 
former  an  obligation  to  furnish  the  medical  attendance,  no  promise 
by  him  to  pay  for  the  services  of  the  physician  is  to  be  implied  by 
law."*^  "  The  general  rule,"  says  Gray,  J.,  "  that  where  a  person 
requests  of  another  the  performance  of  services,  which  are  per- 

38.  Dunbar  v.  Williams,  (Sup.  1911)  142  App.  Div.  6i93,  700,  127 
1813)    10  Johns.  249.  N.  Y.  S.  359. 

39.  Everts  v.  Adams,  (Sup.  1815)  In  Buck  v.  Amidon,  (Com.  PI.  G. 
12  Johns.  352.  T.    1870)    4   Daly    126,   41   How.   Pr. 

40.  Edwards  V.  Davis,  (Sup.  1819)  370,  it  appeared  that  the  defendant 
16  Johns.  281.  See  also  Harrigan  v.  received  a  telegram  from  his  brother's 
Cahill,  (Sup.  Tr.  T.  1917)  100  Misc.  family  physician  requesting  him  to 
48,  164  N.  Y.  S.  1005.  bring    the    plaintiff    to    perform    an 

41.  Voorhees  v.  New  York  Cent.,  operation  on  the  brother.  The  tele- 
etc,  R.  Co.,  (Sup.  1909)  129  App  gram  was  shown  to  the  plaintiff,  who 
Div.  780,  114  N.  Y.  S.  242;  Van  went  with  the  defendant,  the  latter 
Gaasbeek  v.  United  States  Lace  Cur-  paying  the  railroad  fares,  and  per- 
tain Mills,  (Sup.  1909)  132  App.  Div.  formed  the  operation.  It  was  held 
595,  116  N.  Y.  S.  776;  Rostern  v.  that  the  defendant  was  not  liable  for 
Dodd,  (Sup.  G.  T.  1876)  2  Wkly.  Dig.  the  plaintiff's  services. 

239.  In  Foster  v.  Meeks,   (Sup.  App.  T. 

48.  McGuire  v.  Hughes,  (1913)  207  1896)    18   Misc.   461,   75   State  Rep. 

N.  Y.  516,   101   N.  E.  460,  affirming  1323,  41  N.  Y.  S.  950,  however,  the 

141  App.  Div.  933  mem.,  126  N.  Y.  S.  broad    rule    is    laid    down    that    one 

1137;     McGuire     v.    Hughes,     (Sup.  who  requests  a  physician  to  attend 

1908)    126  App.  Div.  637,  111  N.  Y.  another    person,    without    disclosing 

S.     153;     Van    Gaasbeek    v.    United  that   he   is   acting  only   as   agent  of 

States    Lace    Curtain    Mills,     (Sup.  such  other  person,  becomes  personally 

1900)    132  App.  Div.  595,  116  N.  Y.  liable   to   pay    for   the   services  ren- 

S.   776;    Edson   v.    Hammond,    (Sup.  dered;    and    for    this    reason    a    son 
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formed,  the  law  implies  a  promise  by  the  former  to  pay  their 
reasonable  value,  has  no  application  in  the  case  of  a  physician 
rendering  professional  services  to  a  third  person,  if  the  relation 
to  the  patient  of  the  person  who  requests  them  be  not  such  as 
imports  the  legal  obligation  to  provide  them. ' '"  This  is  held  true 
where  a  physician  is  called  in  by  a  mother  to  attend  her  married 
daughter,"  and  where  a  servant  is  injured  in  the  course  of  his 
employment  and  the  master  calls  in  a  physician,  who  advises  that 
the  servant  be  taken  to  a  hospital.^"  Also,  where  an  adult  married 
daughter,  while  living  at  her  father's  house,  was  attended  by  a 
physician  called  in  by  her  husband,  it  was  held  that  the  father's 
acquiescence  in  the  rendition  of  such  services  did  not  impose  any 
liability  on  him  to  pay  therefor,  and  it  was  further  said  that  though 
the  father  had  himself  called  in  the  physician  the  law  would 
not  raise  therefrom  a  promise  to  pay  for  the  services.**  And  even 
where  medical  services  are  rendered  to  her  family  at  the  request 
of  a  married  woman,  no  promise  on  her  part  to  pay  therefor  is 
to  be  implied,  the  husband  alone  being  liable  in  the  absence  of  an 
express  agreement  by  her  to  become  personally  responsible."  Con- 
sequently where  a  married  woman  went  with  her  child  to  a  physi- 
cian, who  knew  she  was  married,  and  both  were  treated  by  him 
without  anything  being  said  regarding  payment,  it  was  held  that 
she  was  not  personally  liable.** 

§  1127.  Liability  of  One  under  Contract  Obligation  for  An- 
other's Support  for  Necessaries  Furnished  by  Third  Person. — 
Where  the  obligation  of  one  person  to  support  another  is  imposed 

calling  in  a  physician  to  attend  his  141  App.  Div.  933  mem.,  126  N.  Y.  S. 

father  was   held   liable.  1137;     McGuire    v.     Hughes,     (Sup. 

And  in  Bradley  V.  Dodge,  (Com.  PI.  1908)    126  App.  Div.  637,  111  K  Y. 

G.  T.  1873,  45  How.  Pr.  57,  where  it  S.  153. 

appeared  that  the  defendant  called  at  45.  Van  Gaasteck  v.  United  States 

the  office  of  plaintiff,  a  physician,  and  Lace  Curtain  Mills,   (Sup.  1909)    132 

in  the  absence  of  the  latter  left  his  App.  Div.  595,  116  N.  Y.  S.  776. 

business    card   with    "Call    on    Mrs.  46.  Orane  v.  Baudouine,   (1873)  55 

D—  at  No.  769  Broadway"  written  N.  Y.  256,  reiversing  65  Barb.  260. 

upon   it,   with  a   clerk  in  the   office,  47.  Hazard  v.  Potts,   (Sup.  App.  T. 

requesting    him    to   hand    it   to    the  1903)   40  Misc.  365,  82  N.  Y.  S.  24«; 

plaintiff  and  to  tell  him  to  "  come  as  Richards   v.    Young,     (Sup.    App.    T. 

soon  as  possible  "  —  it  was  held  that  1903)    84  N.   Y.   S.  265.     See   supra, 

the   defendant  was  personally  liable  section  1106,  as  to  ^Siervices  rendered 

for  the  services  rendered.  on  the  request  of  a  married  woman 

43.  McGuire     v.     Hughes,     (1913)  generally. 

207  N.  Y.  516,  519,  101  N.  E.  460.  48.  Richards  v.  Young,   (Sup.  App. 

44.  McGuire  v.  Hu^es,  (1913)  207       T.  1903)   84  N.  Y.  S.  265. 
N.  Y.  516,   101  N.  E.  460,  affirming 
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by  contract,  and  not  by  law,  the  authorities  are  not  in  accord  as 
to  whether  a  third  person  who  furnishes  support  to  the  person 
entitled  thereto  can  recover  the  value  thereof  from  the  person 
whose  contractual  duty  it  was  to  have  done  so.  In  several  cases 
in  our  state  the  right  of  such  third  person  to  hold  the  person  in 
default  on  a  promise  implied  by  law  has  been  upheld,"  and  it  is 
said  that  the  case  is  analogous  to  that  of  necessaries  furnished  a 
wife  or  minor  child  for  whom  the  husband  or  parent  improperly 
neglects  or  refuses  to  provide.^"  Thus  where  a  woman  transferred 
all  her  property  to  the  defendant,  in  consideration  of  which  he 
agreed  to  support  her  for  life,  and  due  to  his  refusal  to  furnish 
further  support,  and  to  sickness  and  the  inclemency  of  the  weather, 
the  woman  became  in  a  destitute  condition,  and  at  her  request 
and  with  the  knowledge  of  the  defendant  the  plaintiff  provided  for 
her  necessary  food,  fuel,  and  personal  services  —  it  was  held  that 
the  plaintiff  was  entitled  to  recover  from  the  defendant  their 
reasonable  value.^^  There  is,  however,  a  material  distinction 
between  the  case  of  necessaries  furnished  a  wife  or  infant  child 
where  the  duty  to  support  is  imposed  by  law,  and  where  the  duty 
is  solely  contractual;  and  to  warrant  the  interference  of  a  third 
person  it  would  seem  at  least  that  there  must  be  some  urgent 
necessity  that  the  support  be  immediately  furnished,  as  ordinarily 
the  law,  on  the  failure  of  a  person  to  fulfil  his  contract,  does  not 
authorize  another  person  to  assume  the  performance  of  it  and  sub- 
stitute himself  as  the  creditor  of  the  person  so  in  default.  ' '  No  per- 
son," says  Danforth,  J.,  "  can  make  himself  a  creditor  of  another 
by  voluntarily  discharging  a  duty  which  belongs  to  that  other  to 
perform. ' '  ^^  This  latter  general  rule  is  exemplified  in  the  cases 
which  hold  that  a  third  person  has  no  right  voluntarily  to  pay  the 
debt  of  another  and  hold  the  debtor  liable  to  reimburse  him.^' 
And  on  principle  the  mere  fact  that  a  person  is  under  a  contractual 
obligation  to  support  another  confers  on  a  third  person,  on  the 
former's  failure  to  perform  his  contract,  no  right  to  furnish  such 

49.  Forsyth  v.  Ganson,  (Sup.  1830)        1889)   53  Hun  272,  25  State  Rep.  59, 
5    Wend.    558;    Rundell    v.    Bentley,       6  N.  Y.  S.  609. 

(Sup.   G.  T.   1880)    53   Hun  272,   25  ^2.  Ballston  Spa  First  Nat.  Bank 

Stat.  Rep.  59,  6  N.  Y.  S.  609.  I«f  ^^'X  ^°""*^i,  <  '*f '  '?'  ^^  I 

'     „  „  488,  494,  11  State  Rep.  150,  13  N.  E. 

50.  Forsyth  v.  Ganson,  (Sup.  1830)        439      ^^  ^j^^  Vangelder  v.  Vangel- 

5  Wend.  558.  der,   (1880)   81  N.  Y.  625. 

51.  Rundell  v.  Bentley,  ( Sup.  G.  T.  53.  See  supra,  section  1053. 
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support  and  hold  the  party  in  default  liable  therefor,  as  a  person 
not  a  party  to  a  contract  and  not  interested  in  or  to  be  benefited 
thereby  has  no  right  to  enforce  it."  Thus  where  a  promise  was 
made  by  one  son  to  his  mother  to  support  her,  another  son,  who 
maintained  his  mother  on  the  promisor's  failure  to  do  so,  has  been 
denied  the  right  to  recover  from  the  promisor  the  value  of  the 
maintenance  so  furnished.^  And  where  the  plaintiff,  without  any 
liability  on  his  part  to  do  so,  paid  the  claim  of  one  who  furnished 
support  on  the  failure  of  the  defendant  to  perform  his  contract 
to  furnish  the  same,  it  was  held  that  he  could  not  recover  of  the 
defendant  the  amount  so  paid.^' 

§  1128.  Liability  of  Parent  for  Necessaries  Furnished  Child. — 
The  law  imposes  on  a  father,  if  he  is  able,  the  duty  to  support  his 
infant  child,  and  if  he  fails  to  furnish  necessaries  to  the  child 
and  a  third  person  performs  this  duty  for  him,  the  law  ordinarily 
raises  a  promise  on  his  part  to  pay  therefor.^'  As  said  in  an  early 
case:  "A  parent  is  under  a  natural  obligation  to  furnish  neces- 
saries for  his  infant  children ;  and  if  the  parent  neglect  that  duty, 
any  other  person  who  supplies  such  necessaries  is  deemed  to  have 
conferred  a  benefit  on  the  delinquent  parent,  for  which  the  law 
raises  an  implied  promise  to  pay  on  the  part  of  the  parent. ' '  °* 
And,  a  fortiori,  where  support  is  furnished  a  child  at  the  request 
of  a  father,  the  law  will  imply  a  promise  on  his  part  to  pay  there- 

54.  Case  v.  Case,  (1911)  203  N.  Y.  PI.  G.  T.  1892)  44  State  Rep.  125, 
263,  96  N.  E.  440,  reversing  137  App.  17  N.  Y.  S.  500;  In  re  Ryder,  (iChan. 
Div.  393,  121  N.  Y.  S.  746;  Erdman  Ct.  1844)  11  Paige  185,  188;  Grunhut 
V.  Upham,  (Sup.  1902)  70  App.  Div.  v.  Rosenstein,  (Com.  PI.  1877)  7  Daly 
315,  75  N.  Y.  S.  241.  164;  Parker  v.  Tillinghast,   (City  Ct. 

55.  Case  v.  Case,  (1911)  203  N.  Y.  G.  T.  1887)  19  Abb.  N.  Cas.  190,  9 
26'3  96  N  E.  440  reversing  137  App.  State  Rep.  510.  See  also  Williams  v. 
Div.  393,  121  N.  Y.  S.  746.  Hutchinson,  (18S0)  3  N.  Y.  312,  321; 

56  Fifield  v.  White,  (Sup.  1910)  Crane  v.  Baudouine,  (1873)  55  N.  Y. 
139  App   Div.  390,  123  N.  Y.  S.  1094.  256,  269;    Forsyth  v.   Ganson,    (Sup. 

57  Van  Valkinburgh  v.  Watson,  1830)  5  Wend.  558;  Poock  v.  Miller, 
(Sup  1816)  13  Johns.  480;  Cromwell  (Com.  PI.  1856)  1  Hilt.  108;  Henry 
V.  Benjamin,  (Sup.  G.  T.  1863)  41  v.  Betts,  (Coim  PI.  1856)  1  Hilt. 
Barb.  558,  561;  Manning  v.  Wells,  1S6;  Derr  v.  Cooley,  (Sup.  G.  T. 
(Sup  6  T.  1895)  85  Hun  27,  1  N.  Y.  1884)   20  Wkly.  Dig.  169. 

Annot.  Cas..  293,  66  State  Rep.   109,  As  regards  the  liability  of  an  m- 

32  N    Y    S    601 ;   Hazard  v.  Taylor,  fan*  for  necessaries  furnished  to  him, 

(Sup    Ap,p    T    1902)    38   Misc.   774,  see  supra,   section  740  et  seq. 

78  N   Y    S    828;   Gobler  v.  Empting,  58.  Van    Valkinburgh    v.    Watson, 

(Sup.  App.  T.  1911)  72  Misc.  10,  129  (Sup.  1816)    13  Johns.  480. 
N.  Y.   S.  4;   Neilson  v.  Ray,    (Com. 
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fQj,_59  rpp  authorize  a  person  to  furnish  necessaries  to  a  child  and 
charge  the  expense  to  the  parent,  there  must  be  a  clear  and  pal- 
pable omission  of  duty  on  the  part  of  the  parent;  and  what  is  a 
necessary  will  depend  on  the  actual  circumstances  of  the  case,  of 
which  such  person  must  at  his  peril  take  cognizance.^"  Also  the 
relation  between  the  child  and  the  person  furnishing  its  support 
may  be  such  as  to  raise  the  presumption  that  this  was  not  gratui- 
tously rendered;  if  such  is  the  ease  a  promise  on  the  part  of  the 
father  to  pay  therefor  is  not  to  be  implied.''^  This  has  been  held 
true  where  a  father  on  the  death  of  his  wife  surrendered  the  care 
and  custody  of  his  infant  child  to  its  maternal  grandparents,  by 
whom  it  was  brought  up  as  a  member  of  their  family.*^  Though  a 
parent  has  emancipated  his  child,  this  does  not,  it  seems,  relieve 
him  from  liability  for  necessaries  furnished  it.^^  A  stepfather  is 
under  no  legal  liability  to  support  his  stepchild,  and  therefore  no 
promise  on  his  part  to  pay  for  necessaries  furnished  such  child 
is  to  be  implied.^ 


59.  Gordon  v.  Wyness,  (Sup.  1915) 
169  App.  Div.  659,  155  N.  Y.  S.  162; 
Goetschins  v.  Hunt,  (Sup.  G.  T.  1889) 
1  Silv.  Sup.  294,  24  State  Rep.  717, 
6  N.  Y.  S.  307,  affirmed  127  N.  Y. 
682,  28  N.  E.  256. 

60.  Goodman  v.  Alexander,  (Sup. 
1898)  28  App.  Div.  227,  50  N".  Y.  S. 
884;  Van  Valkinburgh  v.  Watson, 
(Sup.  1816)  13  Johns.  480;  Raymond 
V.  Layl,  (Sup.  G.  T.  1851)  10  Barb. 
483;  Chilcott  v.  Trimble,  (Sup.  G.  T. 
1852)  13  Barb.  502;  Clinton  v.  Row- 
land, (iSup.  G.  T.  1857)  24  Bart).  684; 
Smith  V.  Church,  (Sup.  6.  T.  1875) 
5  Hun  1 09 ;  Trucks  v.  Butcher, 
(County  Ct.  1908)  112  N.  Y.  S.  269; 
Sullivan  v.  Liggins,  (Sup.  App.  T. 
1914)  149  N.  Y.  8.  517;  Neilson  v. 
Ray,  (Com.  PI.  G.  T.  1892)  44  State 
Rep.  125,  17  N.  Y.  S.  500;  Poock  v. 
Miller,  (Com.  PI.  1856)  1  Hilt.  108; 
Henry  v.  Betts,  (Com.  PI.  1856)  1 
Hilt.  156;  Grunhut  v.  Rosenatein, 
(Com.  PI.  1877)    7   Daly   164. 

61.  Chilott  V.  Trimble,  ('Sup.  G.  T. 
1852)  13  Barb.  502;  In  re  De  Freest, 
(Surr.  Ct.  1903)   41  Misc.  535,  85  N. 


Y.  S.  74,  4  Mills  84;  Zent  v.  Fuehs, 
(Sup.  G.  T.  1891)  38  State  Rep.  720, 
14  N.  Y.  S.  806;  Williams  v.  Cle- 
ments, (Sup.  G.  T.  1892)  46  State 
Rep.  448,  19  N.  Y.  S.  «13,  affirmed 
137  N.  Y.  560,  33  N.  E.  338. 

62.  In  re  De  Freest,  (Surr.  Ct. 
1903)  41  Misic.  535,  85  N".  Y.  S.  74, 
4  Mills  84.  See  also  Chilcott  v. 
Trimble,  (Sup.  G.  T.  1852)  13  Barb. 
502. 

63.  Clark  v.  Fitch,  (Sup.  1829)  2 
Wend.  459.  But  see  Johnson  v.  Gib- 
son, (Com.  PI.  1865)  4  E.  D.  Smith 
231. 

64.  Bartley  v.  Richtmyer,  (1860)  4 
N.  Y.  38,  reversing  2  Barb.  182;  In  re 
Ackerman,  (1889)  116  N.  Y.  654,  2 
Silv.  App.  412,  26  State  Rep.  666,  22 
N.  E.  552,  affirming  2  State  Rep.  181; 
Overseers  of  Poor  of  Mindem  v.  Cox, 
( Sup.  Ii827 )  7  Cow.  235 ;  Gay  v.  Ballou 
(Sup.  1830)  4  Wend.  403;  Williams 
v.  Hutchinson,  (Sup.  G.  T.  1849)  5 
Barb.  122,  affirmed  3  N.  Y.  312;  Elli- 
ott V.  Lewis,  (Chan.  Ct.  1835)  3  Edw. 
40. 
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§  1129.  Liability  of  Husband  for  Necessaries  Furnished  Wife ; 
General  Rule. —  The  law  imposes  on  a  husband  the  duty 
to  support  his  wife,  and  where  he  fails  to  furnish  her  with 
necessaries,  and  these  are  supplied  by  a  third  person,  the  latter 
may  recover  from  the  husband  the  reasonable  value  of  the  neces- 
saries furnished.'*'  As  said  by  Smith,  J. :  "  It  is  a  settled  principle 
in  the  law  of  husband  and  wife,  that  by  virtue  of  the  marital 
relation,  and  in  consequence  of  the  obligations  assumed  by  him 
upon  marriage,  the  husband  is  legally  bound  for  the  supply  of 
necessaries  to  the  wife  [if  himself  in  default  in  supplying  the 
same]  so  long  as  she  does  not  violate  her  duty  as  wife  ;  that  is  to  say, 
so  long  as  she  is  not  guilty  of  adultery  or  elopement. ' '  ^  Thus, 
if  a  husband  abandons  his  wife  or  by  his  misconduct  drives  her 
away  from  him,  he  may  be  held  liable  to  third  persons  furnishing 
her  with  necessaries,  if  he  is  in  default  in  so  doing,*'  and  the  same 
is  true  if  the  husband  and  wife  part  by  consent  and  he  fails, to 
furnish  her  with  necessaries.^  And  where  a  husband  has  deserted 
his   wife    he    cannot    escape    liability   for   necessaries    thereafter 


65.  Hatch  v.  Leonard,  (1901)  165 
N.  Y.  435,  31  Civ.  Pro.  374,  59  N.  E. 
270;  Cromwell  v.  Benjamin,  (Sup.  G. 
T.  1863)  41  Barb.  558;  Dodge  v.  Hol- 
brook,  (Sup.  Tr.  T.  1919)  107  Misc. 
257,  176  N.  Y.  S.  562;  Best  v.  Cohen, 

(Sup.  App.  T.  1919)  174  N.  Y.  S. 
639;  Jones  v.  Bernstein,  (Sup.  App. 
T.  1919)  177  N.  Y.  S.  155;  Sc^iull- 
hofer  V.  Metzger,  (Super.  Ct.  Sp.  T. 
1867)    30   Super.   Ct.   576. 

66.  Cromwell  v.  Benjamin,  (Sup.  G. 
T.  863)   41  Barb.  558,  560. 

67.  Ogle  V.  Dershem,  (Sup.  1901) 
67  App.  Div.  221,  73  N.  Y.  S.  592; 
MiCutchen  v.  M'Galiay,  (Sup.  1814) 
11  Johns.  281;  Comstock  v.  Green, 
(Sup.  G.  T.  1895)  88  Hun  64,  68 
State  Rep.  650,  34  N.  Y.  S.  605;  Bost- 
wick  V.  Brower,  (Sup.  App.  T.  1898) 
22  Misc.  709,  49  N.  Y.  S.  1046;  Hardy 
V.  Eagle,  (Sup.  App.  T.  1898)  25 
Misc.  471,  54  N.  Y.  S.  1045;  Sultan 
V.  Misrahi,  (Sup.  App.  T.  1905)  47 
Misc.  665,  94  N.  Y.  S.  519;  Harrigan 
V.  Oahill,  (Sup.  Tr.  T.  1917)  100 
Misc.  48,  164  N.  Y.  S.  1006;  Dodge 
V.  Holbrook,    (Sup.  Tr.  T.  1919)    107 


MJisc.  257,  176  N.  Y.  S.  562;  Sykes 
V.  Halstead,  (Super.  Ct.  1848)  3 
Super.  Ct.  483  (where  wife  left  hus- 
band on  account  of  his  adultery ) . 

Mere  inattention  on  the  part  of  a 
husband  to  his  wife  does  not  justify 
her  in  leaving  him  and  pledging  his 
credit  for  necessaries.  The  wife 
should  have  weighty  and  sufficient 
cause  for  leaving  her  husband  in 
order  to  be  permitted  on  her  part  to 
pledge  his  credit  abroad.  In  general 
the  same  facts  suffice  as  justify  a 
divorce  from  bed  and  board.  Bost- 
wick  V.  Brower,  (Sup.  App.  T.  1898) 
22  Misc.  709,  49  N.  Y.  S.  1046. 

68.  Hatch  v.  Leonard,  (1901)  165 
N.  Y.  435,  31  Civ.  Pro.  374,  59  N.  E. 
270;  Baker  v.  Barney,  (Sup.  1811)  8 
Jolms.  72;  Lockwood  v.  Thomas, 
(Sup.  1815)  12  Johns.  248;  Comstock 
V.  Green,  (Sup.  G.  T.  1895)  88  Hun 
64,  68  State  Rep.  650,  34  N.  Y.  S. 
605;  Bloomingdale  v.  Brinckerhofif. 
(Com.  PI.  G.  T.  1892)  2  Misc.  49,  49 
State  Rep.  142,  20  N.  Y.  S.  858;  Ray- 
mond V.  Coudrey,  (Sup.  App.  T.  1896) 
19  Misc.  34,  42  N.  Y.  S.  557. 
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furnished  by  merely  sending  word  to  her  that  he  -is  willing  to 
(support  her,  if  he  does  not  ask  her  to  live  with  him  or  furnish 
her  support.*^  Where  necessaries  are  furnished  by  a  son  to  his 
mother,  her  husband  may,  if  in  default  in  performing  his  duty  to 
support  her,  be  held  liable  to  the  son  therefor.'"  It  is  immaterial 
that  the  husband  is  non  compos  mentis,'^  and  an  express  notice 
from  the  husband  to  third  persons  not  to  give  credit  to  his  wife  on 
his  account  does  not  affect  his  liability  for  necessaries  furnished 
her  if  he  was  in  default  in  supplying  her  therewith.'^ 

§  1130.  Qualification  of  General  Rule. — A  husband  is  not, 

however,  necessarily  liable  for  goods  furnished  to  or  for  the  benefit 
of  his  wife.  To  render  him  liable  it  must  be  shown  either  that  the 
goods  were  furnished  at  his  request  or  authority,  or  that  he  sub- 
sequently assented  thereto,  or  that  he  was  in  default  in  the  per- 
formance of  his  legal  duty  to  furnish  his  wife  with  necessaries.'^ 
Thus,  as  a  general  rule,  a  husband  is  only  required  to  support  his 
wife  in  his  home,  and  where  he  is  willing  to  provide  a  suitable 
home  and  she  refuses  to  live  there  and  without  just  cause  leaves 
him,  he  is  not  in  default  in  the  performance  of  his  duty  to  support 
her,  and  therefore  cannot  be  held  liable  for  necessaries  furnished 
to  her  by  third  persons.'*    As  said  by  Ingraham,  J. :  "  His  liability 

69.  Dodge  v.  Holbrook,  (Sup.  Tr.  T.  73.  In  re  Babcock,  (Surr.  Ot.  1917) 
1919)    107    Misc.   257,    176   N.   Y.  S.        169  N.  Y.   S.  800. 

562.  74.  Catlin  v.  Martin,  (1877)  69  K 

70.  Harrigan  v.  Cahill,  (Sup.  Tr.  Y.  393;  People  v.  Pettit,  (1878)  74 
T.  1917)  100  Misc.  48,  164  N.  Y.  S.  N.  Y.  320,  2  Cow.  Grim.  489;  Con- 
1005.  stable    v.    Rosener,    (Sup.    1903)    82 

71.  Thedford  v.  Reiad«,  (Sup.  App.  App.  Div.  155,  81  N.  Y.  B.  376,  af- 
T.  1898)  25  Misc.  490,  954  N.  Y.  S.  firmed  178  N.  Y.  587  mem.,  70  N.  E. 
1007.  1097;   Ogle  v.  Derahcm,   (Sup.  1904) 

72.  Ogle  V.  Dersihem,  (Sup.  1901)  91  App.  Div.  551,  86  N.  Y.  S.  1101; 
07  App.  Div.  221,  73  N.  Y.  S.  592;  Altman  v.  Durland,  (Sup.  1918)  185 
Button  V.  Weaver,  (Sup.  1903)  87  A,pp.  Div.  114,  173  N.  Y.  S.  62; 
App.  Div.  224,  84  N.  Y.  S.  388;  M'Cutchen  v.  M'Gahay,  (Sup.  1814) 
M'Cutchen  v.  M'Gahay,  (Sup.  1814)  11  Johns.  281;  Blowers  v.  Sturtevant, 
11  Jolms.  281;  Cromwell  v.  Benjamin,  (Sup.  1847)  4  Denio  46;  Hartjen  v. 
(Sup.  G.  T.  1863)  41  Barb.  558;  Ruebsamen,  (Sup.  App.  T.  1897)  19 
Bostwick  V.  Brower,  (Sup.  App.  T.  Misc.  149,  43  N.  Y.  S.  466;  Wolf  v. 
1898)  22  Misc.  709,  49  N.  Y.  S.  1046;  Schulman,  (Sup.  App.  T.  1904)  45 
Sloane  v.  Boyer,  (Soip.  App.  T.  1906)  Misc.  418,  90  N.  Y.  S.  363. 

95  N.  Y.  S.  531 ;   Sykes  v.  Halstead,  In  Monroe  County  v.  Budlong,  (Sup. 

(Super.  Ct.   1848)    3  'Super.  Ct.  483.  G.  T.  1868)  51  Barb.  493,  it  was  held 

See   also   Hatch  v.   Leonard,    ( 1901 )  that  where  a  husband  was  willing  and 

165  N.  Y.  435,  31   Civ.  Pro.  374,  59  able  to  support  his  wife  at  his  home 

N.  E.  270;  Jones  v.  Bernstein,   (Sup.  though  she  may  have  been  insane,  he 

App.  T.  1919)    177  N.  Y.  S.  155.  could  not  ibe  held  liable  for  support 


§   1130]  IMPLIED  AND  QUASI  CONTRACTS  1747 

depends  upon  a  failure  to  perform  the  duty  that  the  law  imposes 
upon  him  to  support  his  wife.  That  duty  is  performed  when  the 
husband  provides  a  home  for  his  wife  and  supplies  it  with  the 
necessaries  that  are  proper  in  view  of  his  means  and  the  position 
of  the  parties.  If  the  wife  leaves  the  husband  without  cause  and 
refuses  to  return  to  the  home  thus  provided,  it  is  the  wife  that  has 
violated  her  duty  to  the  husband,  and  the  husband  is  under  no 
obligation  to  support  the  wife  thus  living  apart  from  him  in  viola- 
tion of  her  obligations.  The  obligations  of  marriage  are  reciprocal, 
and  one  cannot  refuse  to  recognize  them  and  then  force  the  other 
to  respect  them. ' '  ^^  If,  however,  the  wife,  after  leaving  her 
husband  without  cause,  in  good  faith  offers  to  return  to  him  and 
he  refuses  her  offer,  his  common  law  liability  for  necessaries 
furnished  her  thereafter  attaches."  As  there  must  be  a  default  ou 
the  part  of  the  husband  in  supplying  his  wife  with  necessaries, 
it  is  also  well  recognized  that  if  he  has  in  fact  made  ample  pro- 
vision for  her  or  has  supplied  her  with  money  to  procure  neces- 
saries he  cannot  be  held  liable  to  third  persons,  though  the  articles 
furnished  fall  within  the  general  class  designated  as  necessaries." 
In  this  connection  the  court  in  an  early  case  says:  "  If  the 
husband  and  wife  part  by  consent  and  he  secures  to  her  a  separate 
maintenance,  suitable  to  his  condition  and  circumstances  in  life, 

furnished  her  by  the  town  or  county,  Williams,  ('Sup.  1815)  12  John®.  293. 

he  having  given  her  no  cause  for  leav-  77.  Keller  v.  Phillips,  (1868)  39  N. 

ing  his  home.  Y.    351,    7   Trans.   App.   125;    Wana- 

In   Potter   v.   Virgil,    (Sup.   G.   T.  maker  v.  Weaver,    (1903)    176  N.  Y. 

1876)    67  Barh.  578,  it  is  held  tliat  7'5,  68  N.  E.  135;  Oatman  v.  Watrous, 

while  a  wife  cannot  abandon  her  hus-  (Sup.   1907)    120  App.   Div.   ©6,    105 

band's  home   and  bind   him  by   con-  N.   Y.    S.    174;    Altman   v.   Durland, 

tracts   for   necessaries,   yet  wliere   a  (Sup.  1918)    185  App.  Div.  114,  173 

physician    under    employment    by    a  N.  Y.  S.  62 ;  Mott  v.  Comstock,  ( Sup. 

husband    commences    to    attend    the  1832)     8    Wend.    544;     Cromwell    v. 

wife   at  their   home,   and   she   is   re-  Benjamin,  (Sup.  G.  T.  1863)  41  Barb, 

moved   from   the    home    without   his  558;    Bloomingdale    v.    Brinckerhoff, 

consent,  he  is  liaible  for  the  continued  (Com.  PI.  G.  T.  1892)  2  Misc.  49,  49 

services  rendered  by  the  p'hyeician  to  State    Rep.    142,    20   N.    Y.    S.    858; 

her  after  such  removal  and  during  the  Quinlan  v.  Westervelt,  (Sup.  App.  T. 

continuance  of  the  particular  illness,  1910)  65  Misc.  547,  120  N.  Y.  S.  879; 

if  the  husband  has  knowledge  of  the  Meyer  v.  Jewell,  (Sup.  App.  T.  1904) 

continuance  of  the  services  and  inter-  88  N.  Y.  S.  972 ;  Wilson  v.  Thomass, 

poses  no  abjection  thereto.  (Sup.   App.   T.    1911)    127   N.   Y.   S. 

75.  Constable  v.  Rosener,  (Sup.  474;  Best  v.  Cohen,  (Sup.  App.  T. 
1903)  82  App.  Div.  155,  161,  81  N.  Y.  1919)  174  N.  Y.  S.  639;  Tlieriott  v. 
S.  376.  Bagioli,   (Super.  Ct.  1862)   22  Super. 

76.  M'Cutcheon  v.  M'Gahay,  (Sup.  Ct.  578;  De  Long  v.  Baker,  (Sup.  G. 
1814)     11    Johns.    281;    M'Gahay    v.  T.  1880)   9  Wkly.  Dig.  31'5. 
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and  pays  it  according  to  agreement,  he  is  not  answerable  even  for 
necessaries;  and  the  general  reputation  of  the  separation  will  in 
that  case  be  sufficient.'"*  It  seems  that  in  order  to  render  the 
husband  liable  the  necessaries  must  have  been  furnished  on  his 
credit.  If  they  were  in  fact  furnished  on  the  credit  of  the  wife 
alone,  he  should  not  be  held  liable."  The  presumption,  however, 
seems  to  be,  in  the  absence  of  any  express  contract,  that  the  credit 
was  extended  to  the  husband  and  not  to  the  wife,*"  and  the  mere 
fact  that  the  articles  furnished  the  wife  were  charged  to  her  does 
not  necessarily  show  that  credit  was  extended  to  her  solely,  so 
as  to  relieve  the  husband  from  liability  therefor.*^  Where  the 
misconduct  of  the  wife  is  such  as  justifies  the  husband  in  leaving 
her,  this  is  the  equivalent  of  a  desertion  by  her,  in  so  far  as  his 
liability  for  necessaries  furnished  her  is  concerned.*^ 

§  1131.  Effect  of  Invalidity  of  Marriage,  or  Divorce  or 

Proceedings  Therefor. —  It  would  seem  on  principle  that  since  the 
liability  of  a  husband  for  necessaries  furnished  his  wife  arises  out 
of  the  marital  obligation  to  support  her,  if  there  was  no  lawful 
marriage  and  the  parties  have  separated  he  cannot  be  held  liable 
for  necessaries  furnished  the  woman,  where  such  liability  is  based 
on  his  failure  to  perform  the  common  law  duty  imposed  on  a 
husband  to  support  his  wife.  It  has  been  said,  however,  that  after 
a  marriage  in  fact,  "  whether  lawful  or  not,  as  long  as  it  exists, 
third  persons,  without  notice,  who  have  dealt  with  the  wife  on  the 
assumption  that  she  was  indeed  such,  and  which  assumption  was 
based  upon  the  representation  of  the  husband  himself,  can  recover 
for   necessaries   furnished   her   if    the  husband   fail   to   provide 

78.  Baker  v.  Barney,  (Sup.  1811)  1910)  66  Misc.  611,  121  N.  Y.  S. 
8  Johns.  V2.  1110,  modified  on  matter  of  practice 

79.  Wilder  v.  Brokaw,  (Sup.  1910)  123  N.  Y.  S.  342;  Wilson  v.  Thomass, 
141  App.  Div.  811,  lae  N.  Y.  S.  932;  (Sup.  App.  T.  1911)  127  N.  Y.  S. 
Wiokstrom  v.  Peck,  (Sup.  1917)  179  474;  Anderson  v.  Cullen,  (Com.  PI. 
App.  Div.  855,  167  N.  Y.  S.  408;  1890)  16  Daly  15,  29  State  Kep.  494, 
Byrnes  v.  Eayner,   ( Sup.  G.  T.  1895 )  8  N.  Y.  S.  643. 

S4  Hun   199,   65   State  Rep.   742,   32  80.  Baccaria  v.  Landers,  (Sup.  App, 

N.  Y.  S.  542;  Ehrich  v.  Bucki,  (Com.  T.  1914)    84  Misc.  396,  146  N.  Y.  S. 

PI.  G.  T.  181)4)   7  Misc.  118,  57  State  158.     See,  supra,  section  1046  as  to 

Rep.  540,  27  N.  Y.  S.  247;  Thedford  the    implied    liability   of    a   married 

V.    Eeade,    (iSup.   App.   T.    1898)    25  woman     for     family     supplies    pur- 

Mise.  490,  54  N.  Y.  S.  1007;  Martin  chased  hy  her. 

V.    Cakes,    (Sup.   App.   T.    1903)    42  81.  Best  v.  Cohen,   (Supp.  App.  T. 

Misc.  201,  85  N.  Y.  S.  387;  Pickhardt  1919)    174  N.  Y.  6.  630. 

V.    Pratt,     (Sup.    App.    T.    1907)    55  82.  Simpson  v.  Dutcher,   (Sup.  Sp. 

Misic.  231,   105  N.  Y.  S.  236;   Ellee-  T.  1910)    123  N.  Y.  S.  340. 

bogen   V.    Slocum,    (City  Ct.   Sp.   T. 
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them."  «  And  in  a  recent  case  in  the  Court  of  Appeals  this  ease 
is  cited  with  approval,  although  it  is  not  clear  whether  the  reputed 
husband  is  held  liable  on  the  ground  of  the  ostensible  authority  of 
the  wife  to  make  purchase  on  behalf  of  her  husband,  or  on  the 
ground  of  a  husband's  common  law  liability  to  furnish  his  wife 
with  necessaries.** 

Where  either  a  husband  or  a  wife  has  secured  an  absolute 
divorce,  the  common  law  liability  of  the  husband  to  support  the 
wife  ceases,  and  of  course  he  cannot  be  held  liable  for  necessaries 
thereafter  furnished  her;^^  and  the  same  view  has  been  taken 
where  a  wife  secures  a  judicial  separation  or  divorce  a  mensa  et 
thoro,  irrespective  of  whether  provision  is  made  in  the  decree  for 
her  support.'* 


83.  Johnston  v.  Allen,  (Com.  PI. 
1»69)  3  Daly  43,  6  Abb.  Pr.  N.  S. 
306,  39  How.  Pr.  506. 

84.  Frank  v.  Carter,  (1916)  219 
N.  Y.  35,  113  N.  E.  549,  modifying 
164  App.  Div.  913. 

These  decisions,  however,  if  they 
intend  to  hold  that  the  invalidity  of 
the  marriage  does  not  affect  th«  hus- 
band's liability  for  necessaries  fur- 
nished his  wife,  fail  to  distinguisli  a 
case  involving  the  ostensible  agency 
of  a  wife  to  make  ordinary  purchases 
as  the  agent  of  the  husband,  which  of 
course  would  fully  apply  where  a 
man  holds  out  a  woman  as  his  law- 
ful wife,  and  one  based  on  the  failure 
of  a  husband  to  perform  his  duty  to 
support  his  wife.  So  the  court  ex- 
pressly states  in  the  Johnston  ease, 
supra,  that  "  it  is  true  that  where  no 
marriage  has  in  fact  taken  place,  the 
separation  of  the  parties  relieves  the 
husband,  so  called,  from  liability  for 
goods  sold  after  that  incident."  And 
it  is  difficult  to  see  why  the  fact  that 
a  marriage  in  fact,  if  void  as  dis- 
tinguished from  voidable,  could  have 
any  different  effect.  And  see  in  this 
connecitiom  dissenting  opinion  of 
Woodward,  J.,  in  Frank's  Case,  ( Sup. 
1914)  164  App.  Div.  913,  149  N.  Y.  S. 
268. 

85.  Pearson  v.  Pearson,  (Sup. 
1919)    187  App.  Div.  645,  176  N.  Y. 


S.  626,  reversdng  104  Misc.  67'5,  173  N. 
Y.  S.  563. 

86.  Anderson  v.  Cullen,  (Com.  PI. 
1890)  16  Daly  15,  29  State  Rep.  494, 
8  N.  Y.  S.  «43.  In  this  case  Boak- 
staver,  J.,  says :  "  In  Griffin  v.  Griffin 
(47  N.  Y.  134)  it  is  said,  'The  wife, 
when  abandoned  by  her  husiband,  if 
she  does  not  resort  to  an  action  for 
divorce,  must  rely  upon  the  right 
which  the  comimon  law  gives  her  to 
obtain  necessaries  on  his  credit;'  thus 
implying  that  if  she  does  resort  to 
an  action  for  divorce,  she  cannot  rely 
upon  that  common  law  right,  for  she 
has  made  her  election  to  proceed  un- 
der the  statute,  and  all  questions  that 
might  have  been  defbermined  in  that 
action,  including  the  right  of  support, 
are  concluded.  And  the  same  thing 
is  implied  in  Brkenbrach  v.  Erken- 
brach  [96  N.  Y.  456].  It  is  well  set- 
tled that  an  allotment  of  alimony  in 
a  divorce  proceeding  relieves  the  hus- 
band from  any  liability  for  neces- 
saries furnished  the  wife;  and  we 
think  it  is  equally  true  that,  where 
no  allotment  of  alimony  is  made  in 
view  of  all  the  circumstances  of  the 
case,  tlhie  husband  is  also  relieved 
from  paying  for  necessaries  procured 
by  the  wife.  However  this  may  be  as 
to  parties  entirely  ignorant  of  the 
divorce  proceedings,  we  think  it  is 
certainly  true  as  to  the  plaintiff  in 
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In  several  cases  in  the  lower  courts  the  view  has  been  taken 
that  the  fact  that  divorce  proceedings  are  pending  between  the 
spouses,  no  alimony  having  been  allowed  the  wife,  does  not  neces- 
sarily relieve  the  husband  from  liability  for  necessaries  furnished 
her."  But  it  seems  that  in  such  a  case  the  husband  must  have  been 
placed  in  default  in  himself  furnishing  his  wife  with  necessaries.'* 

,§  1132.  Proof  of  Husband's  Default;  Demand  for  Sup- 
port.—  Where  it  is  sought  to  hold  a  husband  liable  for  necessaries 
furnished  his  wife,  based  on  his  failure  to  furnish  them,  the  burden 
is  on  the  plaintiff  to  show  that  the  husband  was  in  default  in  per- 
forming his  duty  to  support  his  wife.*'    Thus  where  the  wife  was 


this  action,  who  admitted  on  the  trial 
that  she  knew  the  divorce  proceeding 
had  been  instituted  by  the  wife,  that 
she  was  living  separate  and  apart 
from  her  husband,  and  that  she  did 
not  know  the  husband,  from  whiehi 
it  follows  that  she  could  have  given 
no  credit  to  him." 

87.  Schneider  v.  Rosenbaum,  (Sup. 
App.  T.  1906)  52  Misc.  143,  101  N.  Y. 
S.  529 ;  Sykes  v.  Halsted,  ( Super.  Ct. 
1848)  3  Super.  Ct.  483;  Minck  v. 
Martin,  (Super.  Ct.  1886)  54  Super. 
Ct.  136,  6  State  Rep.  803,  8  State  Rep. 
141 ;  Johnston  v.  Allen,  (Com.  PI.  G. 
T.  1869)  3  Daly  43,  6  Abb.  Pr.  N.  S. 
306,  39  How.  Pr.  506. 

88.  Catlin  v.  Martin,  (1877)  69  N. 
Y.  393.  The  decision  in  this  case 
denying  liability  on  the  part  of  the 
husband  seems  to  have  been  primarily 
based  on  the  ground  that  pending 
the  divorce  proceedings  the  husband 
had  not  refused  to  provide  suitably 
for  his  wife,  who  had  been  induced 
by  her  mother,  the  plaintiif,  to  lewve 
him  and  live  with  her.  Allen,  J., 
however,  uses  the  following  language 
in  giving  his  reasons  for  affirmance : 
"  3d.  After  the  commencement  of  the 
action  for  a  divorce  there  is  no  evi- 
dence that  the  defendant  was  called 
upon  or  refused  to  supply  his  wife 
with  necessaries,  and  had  the  wife 
desired  support  pendente  lite  her  rem- 
edy was  by  application  for  alimony, 
and  there  is  no  implied  promise  of 
the  defendant  to  pay  for  necessaries 


furnished  during  that  period.  The 
board  of  the  wife  by  the  plaintiff  dur- 
ing this  time  was  but  the  continuance 
of  the  voluntary  support  furnished 
by  her,  as  found  by  the  referee.  4th. 
By  the  judgmenjt  in  ttie  action  for  a 
divorce  the  defendant  was  condemned 
to  pay  alimony  to  the  wife  from  the 
commencement  of  thiat  action.  Under 
the  peculiar  circumstances  of  this 
case  as  reported  by  the  referee,  that 
should  absolve  the  defendant  from  all 
claim  of  the  plaintiff  for  the  board 
of  the  wife  during  that  period,  and 
she  should  look  to  the  wife,  her 
daughter."  In  Simpson  v.  Dutcher, 
(Snp.  Sp.  T.  1910)  12S  N.  Y.  S.  340, 
the  Catlin  case  is  cited  with  approval 
by  Bisehoff ,  J.,  who  says :  "  The  an- 
swer sets  up  as  an  affirmative  defense 
that  prior  to  the  time  when  the  neces^ 
saries  were  furnished  an  action  had 
been  commenced  by  defendant  against 
his  wife  for  an  absolute  divorce,  that 
her  motion  for  alimony  had  been  de- 
nied, and  that  the  action  is  still  pend- 
ing. The  reply  only  denies  knowl- 
edge or  information  sufficient  to  form 
a  belief  about  it.  A  wife,  who  has 
been  denied  alimony  by  this  court, 
cannot  collect  it  in  a  roundabout 
way,  by  borrowing  from  a  friend  and 
having  him  sue  the  husband.  See 
Catlin  v.  Martin,  69  N.  Y.  393." 

89.  Keller  v.  Phillips,  (1868)  39 
N.  Y.  351;  7  Trans.  App.  125;  Hatch 
V.  Leonard,  (Sup.  1869)  38  App.  Div. 
128,  56  N.  Y.  S.  4S9,  reversed  on  ques^ 
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living  separate  and  apart  from  her  husband,  a  person  furnishing 
her  with  supplies  must  affirmatively  show  that  she  was  justified 
in  leaving  him.*"  All  persons  supplying  the  necessities  of  a 
married  woman  living  separate  from  her  husband  are  bound,  if 
the  husband  is  to  be  held  liable,  to  make  inquiries  as  to  the  cause 
and  circumstances  of  the  separation,  or  they  give  credit  at  their 
peril.^i  As  said  by  Bischoff,  J. :  "  That  the  tradesman  who  sup- 
plies her  under  such  circumstances,  upon  the  credit  of  her  husband 
and  without  his  express  sanction  or  approval,  does  so  at  his  own 
peril,  are  propositions  too  well  established  by  authority  to  admit 
of  further  dispute. "  '^  A  prior  judgment  against  the  wife  in  an 
action  by  her  for  an  alleged  abandonment  by  her  husband  is  not 
conclusive  on  the  plaintiff,  who  furnishes  her  with  supplies,  on  the 
question  whether  the  husband,  whom  he  seeks  to  hold  liable,  had 
abandoned  his  wife  or  whether  she  was  justified  in  leaving  him.'* 
Actual  proof  of  a  demand  that  the  husband  support  his  wife,  and 
of  his  refusal,  is  not  essential,  it  seems,  to  the  cause  of  action  of 
a  person  who  furnishes  her  with  necessaries."     His  refusal  may 


tion  of  pleading  (1901)  165  N.  Y. 
435,  31  Civ.  Pro.  374,  59  N.  E.  270; 
Altman  v.  Durland,  (Sup.  1918)  185 
App.  Div.  114,  173  N.  Y.  S.  62;  Mott 
V.  Comstock,  (Sup.  1832)  8  Wend. 
544;  Blooimiingdale  v.  Brinickerhoflf, 
(Com.  PI.  G.  T.  1892)  2  Misc.  49,  20 
N.  Y.  S.  858,  49  State  Rep.  142,  20 
N.  Y.  S.  858 ;  Scbwa-rting  v.  Bisland, 
(Com.  PI.  G.  T.  1893)  4  Misc.  534, 
54  State  Rep.  131,  24  N.  Y.  S.  700; 
Thedford  v.  Reade,  (Sup.  App.  T. 
189«)  25  Misc.  490,  54  N.  Y.  S. 
1007;  Wolf  V.  Schulman,  (Sup.  App. 
T.  1904)  45  Misc.  418,  90  N.  Y.  S. 
368;  Pickhardt  v.  Pratt,  (Sup.  App. 
T.  1907)  55  Misc.  231,  105  N.  Y.  S. 
236;  Farquharson  v.  Brokaw,  (Sup. 
Sp.  T.  1910)  67  Misc.  277,  124  N.  Y. 
S.  476,  affirmed  142  App.  Div.  898, 
mem.,  126  N.  Y.  S.  1128;  Theriott 
V.  Bagioli,  (Super.  Ct.  1862)  22 
Super.  Ct.  578 ;  Klopfer  v.  Mittenthal, 
(Sup.  App.  T.  1909)  117  N.  Y.  S.  93; 
Decker  v.  Moyer,  (Sup.  App.  T.  1910) 
121  N.  Y.  S.  630;  Robinson  v.  Litz, 
(Sup.  App.  T.  1910)  123  K  Y.  S. 
362.  But  see  Best  v.  Cohen,  (Sup. 
App.  T.  1919)  174  N.  Y.  S.  639;  Jones 


V.    Bernstein,    (Sup.    App.    T.    1919) 
177  N.  Y.  S.  155. 

90.  Constable  v.  Rosener,  (Sup. 
1903)  82  App.  Div.  155,  81  N;  Y.  S. 
376,  affirmed  (1904)  178  K  Y.  587, 
70  N.  E.  1097;  Bostwick  v.  Brower, 
(Sup.  App.  T.  1898)  22  Misc.  709, 
49  N.  Y.  S.  1046 ;  Buxbaum  v.  Ma<son, 
(Sup.  App.  T.  1905)  48  Misc.  396, 
96  N.  Y.  S.  539. 

91.  Blowers  v.  Sturtevant,  (Sup. 
1847 )  4  Denio  46. 

92.  Bloomingdale  v.  Brinckerhoff, 
(Com.  PI.  G.  T.  18192)  2  Misc.  49, 
49  State  Rep.  142,  20  N".  Y.  S.  858. 

93.  Hardy  v.  Eagle,  (Sup.  App.  T. 
1898)   25  Misc.  471,  54  N.  Y.  S.  1045. 

94.  Hardy  v.  Eagle,  (Sup.  App.  T. 
1898)  25  Misc.  471,  54  N.  Y.  S.  10415, 
wherein  Giegericli,  J.,  says :  "  The  dic- 
tum in  Catlin  v.  Martin,  69  N.  Y. 
393,  to  the  effect  that  this  demand 
was  a  necessary  elemesnt  of  the  case, 
had  application,  at  most,  to  the  pecu- 
liar facts  disclosed  in  that  action, 
and  as  is  pointed  out  in  Minck  v. 
Martin.,  54  Super.  Ct.  136,  did  not  es- 
tablish a  rule  of  general  application." 
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be  inferred  as  a  fact  or  dispensed  with  as  a  useless  formality  from 
a  wilful  abandonment  of  her,  and  his  subsequent  conduct  show- 
ing that  a  demand  would  have  been  met  with  a  refusal  and  would 
have  been  useless.'" 

§  1133.  What    Constitute    Necessaries    Generally. —  The 

question  as  to  what  constitute  necessaries  within  the  rule  render- 
ing a  husband  liable  for  necessaries  furnished  his  wife  by  a  third 
person  depends  to  a  large  extent  on  the  condition  and  circum- 
stances of  the  husband,  and  may  be  said  to  include  board  and 
lodging,  clothing  and  apparel,  medical  attention,  etc.,  suitable  to 
the  rank  and  condition  of  the  spouses,^*  Where  the  wife  continued 
to  live  in  the  rented  dwelling  which  the  spouses  occupied  before 
the  husband  left  her,  it  was  held  prima  facie  this  was  a  sufficient 
showing  that  it  was  a  suitable  residence  for  her  with  reference  to 
the  husband's  means."  And  the  services  of  a  nurse  engaged  by 
the  wife  during  her  confinement  have  been  held  necessaries  for 
which  the  husband  is  liable,  though  the  spouses  were  living  apart 
pending  an  action  for  separation  and  he  was  paying  her  five 
dollars  a  week.'*  Jewelry  furnished  the  wife  cannot  be  regarded 
as  a  necessary.''  And  where  the  wife  was  living  apart  from  her 
husband,  board  of  the  wife's  sister  has  been  held  not  to  constitute 
a  necessary  in  the  absence  of  evidence  that  any  peculiar  condition 
of  mind  or  body  made  the  sister 's  presence  a  necessity  to  the  wif e.^ 
It  would  seem  that  where  a  necessary  surgical  operation  is  per- 


95.  Hardy  v.  Eagle,   (Sup.  App.  T. 
1898)  25  Misc.  471,  54  N.  Y.  S.  1045. 

96.  Keller  v.   Phillips,    (1868)    39 
N.   Y.   351,   7   Trans.   App.   126;    Be 
Brauwere    v.    De    Brauwere,     (1911) 
203  N.   Y.   460,  465,   9-6  N.   E.   722 
Thrall  Hospital  v.  Oaren,  (Sup.  1910 
140  App.  Div.  171,  124  N.  Y.  S.  1038 
Wilder  v.  Brokaw,    (Sup.  1910)    141 
App.   Div.   '811,    126   N.   Y.   S.    932 
Rosemfeld  v.  Peck,    (Sup.   1912)    149 
App.   Div.    663,    134    N.   Y.    S.    392 
Wickstrora  v.  Peck,   (Sup.  1913)    155 
App.   Div.   sas,    140  N.   Y.    S.   570 
Wickstrom  v.  Peck,   (Sup.  1914)    1«3 
Aipp.   Div.   608,    14)8   N.    Y.    S.    596 
Gomstock  V.  Green,  (Sup.  G.  T.  1896) 
88  Hun  64,  68  State  Rep.  650,  34  N, 
Y.  S.  605;  Bloomingdale  v.  Brincker 
hoflP,    (Com.  PI.  G.  T.  892)    2  Misc, 
49,  49   State  Rep.   142,  20  N.  Y.  S, 


858;  Raymond  v.  Coiwdrey,  (Sup. 
App.  T.  1896)  19  Misc.  34,  42  N.  Y. 
S.  657;  Anonymous,  (Sup.  App.  T. 
1897)  21  Misc.  656,  48  N.  Y.  S.  277; 
p-ardy  v.  Eagle,  (City  Ct.  G.  T.  189S) 
23  Misc.  441,  51  N.  Y.  S.  501,  af- 
firmed 25  Misc.  471,  54  N.  Y.  S.  1045; 
Fischer  v.  Brady,  (Sup.  App.  T. 
1905)  47  Misc.  401,  94  N.  Y.  S.  25; 
Schwartz  v.  Cohn,  (Sup.  App.  T. 
1911)   129  N.  Y.  S.  464. 

97.  Sultan  v.  Miarahi,  (Sup.  App. 
T.  1905)  47  Misc.  655,  94  N.  Y.  S. 
519. 

98.  Schneider  v.  Rosenihaum,  (Sup. 
App.  T.  1906)  52  Misc.  143,  101  N. 
Y.  S.  529. 

99.  McBride  v.  Adams,  (Sup.  App. 
T.  1903 )   84  N.  Y.  S.  1060. 

1.  Wilder  v.  Brokaw,  (Sup.  1910) 
141  App.  Div.  811,  126  N.  Y.  S.  932. 
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formed  on  a  wife,  in  the  absence  of  her  husband,  he  should  be  held 
liable  for  the  reasonable  value  thereof,  and  also  for  the  necessary- 
hospital  charges.2  Still  where  it  appeared  that  the  wife  did  not 
request  that  the  operation  be  performed,  but  that  it  was  made 
possible  by  what  at  most  could  be  found  to  be  passivity  and  non- 
resistance  on  her  part,  and  no  agency  was  shown  in  any  other 
member  of  the  family  sufficient  to  bind  the  husband  for  such 
services,  it  was  held  that  the  husband  was  not  liable.^  "Where  a 
husband  maintained  a  city  residence,  a  contract  by  the  wife  for 
board  at  a  summer  seashore  resort  cannot  be  considered,  as  a 
matter  of  law,  one  for  necessaries,  so  as  to  render  the  husband 
liable  thereon,  without  regard  to  her  actual  or  absolute  authority 
to  bind  him.'' 

§  1134.  Money  Loaned. —  The  authorities  in  other  juris- 
dictions are  not  in  accord  as  to  whether  a  husband  may  be  held 
liable  for  money  advanced  a  wife  to  purchase  necessaries,  and 
which  is  so  expended.^  There  is  the  same  conflict  in  the  cases  in 
our  state.  In  some  the  husband  has  been  held  liable,^  and  the 
Court  of  Appeals,  in  a  case  where  the  wife  was  held  entitled  to 
reimbursement  from  her  husband  for  her  moneys  expended  in  her 
support  and  maintenance,  approves  the  view  taken  in  other  juris- 
dictions that  in  equity  a  person  furnishing  a  wife  with  money 
to  buy  necessaries,  which  is  so  expended,  may  hold  the  husband 
liable  therefor.'  On  the  other  hand,  where  it  did  not  appear 
whether  or  not  the  money  was  expended  by  the  wife  in  the  pur- 
chase of  necessaries,  liability  on  the  part  of  the  husband  has  been 
denied.  The  rule,  says  Bischoff,  J.,  that  a  husband  is  liable  for 
necessaries  furnished  his  wife  "  does  not  apply  to  a  case  where 
money  is  loaned  to  the  wife. ' '  *     And  the  broad  view  has  been 

2.  Thrall  Hospital  v.  Caren,  (Sup.  1110,  modified  on  matter  of  practice 
1910)  140  App.  Div.  171,  124  N.  Y.  123  N.  Y.  S.  342;  Wells  v.  Lachen- 
S.  1038.  meyer,   (Sup.  G.  T.  886)   2  How.  Pr. 

3.  Kennedy  v.  Benson,    (Sup.  App.  N.  'S.  252. 

T.  1913)   144  N.  Y.  S.  787.  7.  De   Brauwere  v.   De   Brauwere, 

4.  Stevens  v.  Hush,  (Sup.  App.  T.  (1911)  203  N.  Y.  460,  96  N.  E.  722, 
1919)  107  Misc.  353,  176  N.  Y.  S.  affirming  144  App.  Div.  521,  129  N. 
602.  Y.  S.  587. 

5.  See  Husband  and  Wife,  13  K.  C.  8.  Schwarting  v.  Bisland,  (Com.  PI. 
L.  p.  1209.  G.   T.    V893)    4   Misc.   534,   54  State 

6.  Kenny  v.  Meislahn,  (Sup.  1902)  Rep.  131,  24  K  Y.  S.  700.  See  also 
69  App.  Div.  572,  75  N.  Y.  S.  81;  Reitman  v.  Sdheyer,  (Sup.  App.  T. 
Ellenborgen  v.  Slocum,   (City  Ot.  Sp.  1917)   165  N.  Y.  S.  452. 

T.  1910)   66  Misc.  611,  121  N.  Y.  S. 
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taken  that  even  though  the  money  is  expended  by  the  wife  in  the 
purchase  of  necessaries,  the  husband  cannot  be  held  liable  there- 
for. Thus  in  a  case  where  a  recovery  in  the  first  instance  was 
denied  on  the  ground  that  the  loan  was  made  to  the  wife  on  her 
credit  alone,  Bookstaver,  J.,  says:  "  In  the  many  cases  decided  in 
this  state  affirming  the  wife's  right  to  contract  debts  for  neces- 
saries in  her  husband's  name,  we  do  not  find  any  in  which  a 
recovery  was  permitted  for  moneys  loaned  to  her  to  buy  such  neces- 
saries, but  the  contrary  has  been  expressly  held  in  England  and 
in  states  adopting  the  common  law,  .  .  .  and  we  think  the  com- 
plaint might  well  have  been  dismissed  in  the  court  below  upon  this 
ground. ' ' ' 

§  1135.  Legal  Services. — On  the  question  as  to  the  liability 

of  the  husband  for  legal  services  rendered  his  wife  in  divorce  or 
other  proceedings,  instituted  against  him  to  protect  herself  from 
the  results  of  his  misconduct,  the  authorities  are  in  hopeless  discord 
in  the  several  jurisdictions.^"  And  this  discord  is  to  a  certain 
extent  reflected  in  the  cases  in  our  state.  In  a  well  considered 
ease  in  the  Appellate  Division,  after  a  comprehensive  review  of 
the  authorities  in  other  jurisdictions,  the  view  is  taken  that  in  so 
far  as  regards  a  suit  by  a  wife  for  a  judicial  separation  on  the 
ground  of  cruel  and  inhuman  treatment,  as  distinguished  from  one 
for  an  absolute  divorce,  an  action  may  be  maintained  against  the 
husband,  by  a  person  rendering  the  wife  legal  services,  to  recover 
the  reasonable  value  of  such  services  as  for  necessaries  furnished 
her.  But  says  CuUen,  J. :  "To  succeed  in  it  the  plaintiff  must 
show  affirmatively  that  the  suit  was  for  .the  protection  and  support 
of  the  wife,  and  that  the  conduct  of  the  husband  was  such  as  to 
render  its  institution  and  prosecution  reasonable  and  proper. ' '  ^' 

9.  Anderson  v.    CuUen,    (Com.   PI.  been  judicially  made  for  her,  and  un- 

1890)   16  Daly  15,  28  State  Rep.  494,  der  such  circumstances  could  not  hold 

8  N.  y.  S.  643.  the  husband  liable  for  the  money  so 

In    Turner    v.    Woolworth,     (Sup.  supplied  the  wife  as  for  necessaries 
1912)    153  App.  Div.  293,  137  N.  Y.  furnished.     See  supra,  section  746,  as 
S.    1071,    where    temporary    alimony  to  whether  money  loaned  an  infant 
liad  been  awarded  a  wife  in  divorce  to   purchase  necessaries,   and  so  ex- 
proceedings    instituted    against    her,  pended,    constitutes    a    necessary   for 
and     the     parties     were     thereafter  which  he  may  be  held  liable, 
reconciled,   it   was   held  that  though  10.  See  Husband  and  Wife,   13  R. 
the  husband  was  in  default  in  pay-  C.  L.  p.  1210  et  seq. 
ing  the  alimony  awarded,  the  wife's  11.  Naumer  v.  G-ray,    (Sup.  181)8) 
attorney    was    not    justified    in    fur-  28  App.   Div.  529,  51   N.  Y.   S.  222, 
nishing  the  wife  witli  money  to  buy  5  N.  Y.  Annot.  Cas.  292. 
necessaries    as    if   no    provision    had 
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This  decision  has  been  followed  in  a  later  ease  and  a  husband  held 
liable  for  the  reasonable  value  of  the  services  rendered  a  penniless 
wife  in  defense  of  her  husband's  action  for  a  separation,  although 
the  parties  had  been  reconciled  and  the  separation  proceedings 
dismissed ;  and  it  is  also  held  that  the  attorneys  need  not  show  any 
justification  of  the  wife's  endeavor  to  preserve  the  marriage  rela- 
tion unimpaired,  as  public  policy  warranted  her  defense.^^  j^ 
similar  view  was  taken  in  an  earlier  case,  where  the  services  for 
which  a  recovery  was  allowed  were  in  preparing  papers  in  a  suit 
for  separation  which  was  never  instituted  on  account  of  the  recon- 
ciliation of  the  parties.13  On  the  other  hand,  in  quite  an  early 
case  liability  on  the  husband's  part  was  denied.  In  this  case, 
which  the  court  designated  as  an  action  for  divorce  but  which  in 
fact  was  one  for  a  separation,  it  appeared  that  the  spouses  became 
reconciled  and  the  proceedings  dismissed.  After  such  dismissal 
the  plaintiff's  action  was  commenced  and  a  demurrer  to  the  com- 
plaint sustained,  Bonney,  J.,  saying :  "  I  can  see  no  possible  ground 
for  maintaining  the  action.  Surely  a  wife  cannot  be  considered 
(as  plaintiffs  have  attempted  to  argue)  the  agent  of  her  husband, 
with  authority  to  commence  an  action  against  himself,  perhaps 
without  cause,  and  afterwards  discontinue  it,  and  thereby  make 
him  liable  to  her  attorneys  for  the  costs  of  the  action.  While  an 
action  for  divorce  is  pending,  a  wife  may,  in  a  proper  case,  obtain 
an  order  that  her  husband  furnish  her  with  means  for  carrying 
it  on;  but  when  the  wife  is  plaintiff  in  such  an  action,  and  has 
either  discontinued  it  or  been  defeated,  and  judgment  been 
rendered  against  her,  neither  she  nor  her  attorneys  or  counsel  can 
have  any  claim  upon  him  for  the  costs  or  expenses  of  her  fruitless 
and  probably  causeless  prosecution. "  "  In  another  case  it  is  held 
that  an  attorney  cannot  recover  for  legal  services  rendered  the 
wife  in  an  action  for  separation,  where  it  appears  that  that  action 
is  still  pending  by  a  substituted  attorney,  that  in  it  the  court,  on 
the  application  of  the  former  attorney,  made  an  order  awarding 
him  a  counsel  fee  and  the  wife  alimony,  and  that  the  husband 
and  wife  remain  unreconciled  and  live  apart.  It  is  further  held 
in  this  case  that  an  attorney,  having  knowledge  of  such  facts, 

12.  Hays  v.  Ledman,  (Sup.  App.  T.  14.  Phillips  v.  Simmons,   (Sup.  Sp. 
1899)  28  Misc.  573,  59  N.  Y.  S.  687.  T.   1860)    11   Abb.  Pr.  287,  20  How. 

13.  Langbein    v.    Schneider,     (City  Pr.  342. 
Ct.  1891 )   27  Abb.  N.  Cas.  228,  16  N. 

Y.  S.  943. 
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cannot  recover  of  the  husband  for  further  services  he  rendered 
the  wife  in  securing  for  her  from  her  husband  personal  property 
of  hers  of  which  the  husband  was  in  possession,  as  it  would  be 
unjust,  after  the  court  has  determined  the  amount  of  the  wife's 
alimony,  to  give,  in  another  action,  more  for  her  support  and 
maintenance  than  had  been  given  her  in  an  action  for  separation." 
It  has  also  been  held  that  a  husband  is  not  liable  for  the  services 
rendered  on  behalf  of  his  wife  in  proceedings  prosecuted  by  the 
people  against  him  for  nonsupport."  It  is  further  held,  in  a  very 
recent  case  in  the  Appellate  Division,  that  a  complaint  in  an  action 
brought  by  an  attorney  against  a  husband,  to  charge  him  with  the 
value  of  services  rendered  to  the  wife  while  they  were  living 
separate  and  apart,  in  procuring  an  adjustment  of  the  wife's 
claims  against  hor  husband  and  of  their  marital  difference,  which 
docs  not  show  that  the  nature  of  the  action  brought  against  the 
husband  was  for  the  protection  and  support  of  the  wife  or  that 
the  husband's  conduct  made  the  bringing  of  the  action  reasonable 
and  proper, —  does  not  state  a  cause  of  action  against  the  husband 
on  his  common  law  liability  to  pay  for  services  rendered  to  her." 

§  1136.  Complaint. —  It  has  been  held  by  the  Court  of 

Appeals  that  a  complaint  in  an  action  against  a  husband  to  recover 
for  necessaries  furnished  to  his  wife  is  sufficient  if  it  contains 
allegations  v^-hich,  if  alleged  in  a  declaration  at  common  law,  would 
have  stated  a  cause  of  action  for  goods  furnished,  and  that  the 
fact  that  it  also  alleges,  in  a  case  where  the  defendant  and  his  wife 
v/ere  living  separate  and  apart  from  each  other,  that  the  purchase 
was  made  by  her  as  his  agent,  will  not  preclude  a  recovery  with- 
out proof  of  an  express  agency;  and  that  therefore  the  exclusion 
of  evidence  tending  to  show  that  the  articles  furnished  were  neces- 
saries, on  the  ground  that  it  tended  to  prove  a  different  cause  of 
action,  is  reversible  error.^'  And  in  a  later  case  in  the  Appellate 
Division,  a  complaint  alleging  in  effect  that  the  plaintiff  furnished 

15.  Bamman  v.  Bancroft,  (Sup.  484,  23  N.  Y.  S.  16,  affirming  2  Misc. 
App.  T.  1904)  43  Misc.  678,  88  N.  Y.  476,  51  State  Rep.  166,  22  N.  Y.  S. 
S.    386,    distinguishing    Naumer    v.       175. 

Gray,    28    App.    Div.    529,    discussed  17.  'Steuer    v.    Hart,     (Sup.    1916) 

supra,  this  section.       The'Damman  175  App.  Div.  829,  162  N.  Y.  S.  489. 

ease  is  cited  with  approval  in  Turner  18.  Hatch  v.  Leonard,    (1901)    165 

V.  Woolworth,   (Sup.  1912)   153  App.  N.  Y.  435,  31  Civ.  Pro.  374,  59  N.  E. 

Div.  293,  137  N.  Y.  S.  1071.  270,  rercrsing  38  App.  Div.  128,  56 

16.  McQuhae  v.  Rey,   (Com.  Rl.  G.  N.  Y.  6.  489. 
T.  1893)    3  Misc.  550,  52  State  Rep. 
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necessaries  to  the  defendant's  wife,  at  her  instance  and  request, 
and  that  the  SEime  had  not  been  paid  for,  was  held  sufficient.*' 
It  has  been  held,  however,  where  the  complaint  alleged  an  abandon- 
ment of  the  wife  by  the  defendant  and  the  furnishing  of  neces- 
saries to  her,  that  it  should  be  further  alleged  that  the  abandon- 
ment was  without  the  wife's  fault.^" 

19.  Wickstrom      v.      Peck,      {Sup.  20.  Simpson  v.  Butcher,   (Sup.  Sp. 

1913)  155  App.  Div.  523,  140  N.  Y.  S.       X.  1010)   123  N.  Y.  S.  340. 
570. 


TABLE  OF  CASES 


PAGES 

Aaronson  v.  New  York  L.  Ins.  Co.,  81  Misc.  228 325 

Abbaye  v.  United  States  Motor  Cab  Co.,  71  Misc.  454 948,  1233,  1234 

Abbe  V.  Eaton,  51  N.  Y.  410. 110,  1703 

Abbey  v.  Mace,  46  St.  R.  704,  141  N.  Y.  574 1270,  1271,  1276,  12 17 

Abbott  V.   Blossom,   66   Barb.   353 1629,  1660 

V.  Draper,  4  Denio  51 1693 

V.  Harbeson  Textile  Co.,  162  A.  D.  405 805 

V.  New  York,  etc.,  R.  Co.,  12  St.  R.  565,  120  N.  Y.  652 131S 

V.  Royce,  20  St.  R  694 1536,  1537 

Abeel  v.  Radcliff,  13  Johns.  297 1612 

Abell  V.   Douglass,   4  Denio  305 1678 

Abells  V.  Syracuse,  7  A.  D.  501 1487 

Abelman  v.  Indelli,  etc.,  Co.,  170  A.  D.  740 117,  118,  134,  135,     137 

Abernethy  v.  Franklin,  4  Wkly.  Dig.  328 328 

Aborn  v   Janis,   62   Misc.   95 ." 1055,  1081,  1082,  1083,  1088 

Abrahamson  v.  Steele,   176  A.  D.  865 559,  569,  571,  576,     577 

Abrams  v.   Bloch,   101   N.   Y.   S.   109 1239 

Abramson  v.  Engesser  Co.  v.  McCafferty,  86  N.  Y.  S.  185 1445 

Abromovitz   v.   Markowitz,   58   Misc.   231 1549 

Absalon  v.   Sickinger,   102  A.  D.   383 154,  163,  175,  334,     335 

Accetta  v.  Zupa,  54  A.  D.  33 622,  623,  654,  655,  658,     659 

Acer  V.  Hotchkiss,  97  N.  Y.  395 1310,  1311,  1575 

Acker  v.  Phoenix,  4  Paige  305 346,     505 

Ackerman  In  re,  1 16  N.  Y.  654,  2  St.  R.  181 1744 

V.  Ackerman,  2  St.  R.   181,  2  Silv.  App.  412 1722,  1733,  1735 

V.  Astoria  Veneer  Mills,  etc.,  Co.,  58  Hun  603 1472 

V.  Cobb  Lime  Co.,   125  N.  Y.  361,  51  Hun  310 1654,  1669 

V.  Runyon,  1  Hilt.   169 1056,  1073 

Ackley  v.  Dygert,  33   Barb.   176 1060 

V.  Westervelt,  86  N.  Y.  448 1111,  1112 

Acme  Wood  Carpet  Flooring  Co.  v.   Broadway,  etc.,  Co.,  142  N.  Y.  S. 

490     475 

Adams  v.  Adams,  91  N".  Y.  381,  24  Hun  401 430,  498',  931,     932 

V.  Bissell,  28  Barb.  382 1123 

V.  Fitzpatrick,  125  N.  Y.  124,  56  Super.  Ct.  580..  1328,  1355,  1356,  1357 

V.  Gillig,  199  N.  Y.  314,  131  A.  D.  4i94 182.  225,     237 

239,  240,  241,     322 

V.  Gokey,  17  Wkly.  Dig.  482 1713 

V.  Honness,  62  Barb.   326 410 

V.  Irving  Nat.  Bank,  116  N.  Y.  606,  54  Super.  Ct.  556 146,     147 

148,  149,     152 

V.  Lawson,  188  N.  Y.  460 1287,  1483 

V.  Lindsell,  1  B.  &  Aid.  681 15 

V.  Luce,   181  A.  D.  232 155 

V.  New  York,   11   Super  Ct.  295 1432,  1435,  1436 

V.  Outhouse,  45  N.  Y.  318 76©,     786 

[1759] 


1760  NEW  YOKK  LAW  OF  CONTRACTS 

PAQEa 

Adams  v.  Sage,  28    N.  Y.  103 320 

V.  Wadhams,   40  Barb.   226 1147,  1153,  1316 

Adams  Express  Co.  v.  Croninger,  226  U.  S.  491 833,  834,     835 

Addison  v.  Enoch,  48  A.  D.  Ill 350,     358 

Addoms  v.  Weir,  56  Misc.  487 826 

Adee  v.  Hallett,  3  A.  D.  308 158,     167 

Adenaw  v.  Kffard,  137  A.  D.  470 1471,  1477 

Adler  v.  Miles,  €9  Misc.  601 1233 

V.  Weis,  etc.,  Co.,  218  N,  Y.  295 950,     952 

Aetna  Indemnity  Co.  v.  Kyan,  53  Misc.  614 54 

Aetna  Nat.  Bank  v.  New  York  Fourth  Nat.  Bank,  46  N.  Y.  82 1141 

1172,  1608 

A.  F.  T.  Corp,  V.  Pathe  Exch.,  105  Misc.  39 233 

Ahearn  v.  Bowery  Sav.  Bank,  1«4  A.  D  809 1056 

Ahrens  v.  Kent,  24  Wkly.  Dig.  147 315 

Aikens  v.  Roberts,  164  N.  Y.  S.  502 1017,  1019,  1024 

1025,  1026,  1028,  103i9 

Ainslie  v.  Wilson,  7  Cow.  662 1647 

Ainsworth  v.  Backus,  5  Hun  414 366,     367 

V.   Powell,   8   Wkly.   Dig.   333 533 

Aitken  v.  Aitken,  4  A.  D.  414,  154  N.  Y.  756 1252 

Akers  v.  Mutual  L.  Ins.  Co.,  59  Misc.  273 644,  645,  980,  981,  982,  1699 

Alaska  Banking,  etc.,  Co.  v.  Van  Wyck,  146  A.  D.  5 1547,  1548,  1553 

Albany  v.  McNamara,    117   N.   Y.    168 1635 

Albany  City  Sav.  Inst.  v.  Burdiek,  87  N.  Y.  40,  20  Hun  104 102,     185 

187,  287,  288,  1170,  1172 

Albany  Mechanics',  etc..  Bank  v.  Rider,  5  How.  Pr.  401 1553 

Albany  Sav.  Bank  v.  Kingsbury-Leahy  Co.,  178  N.  Y.  S.   195 333 

Albera  v.  Sciaretti,   72  Misc.   496 638,  639,  993,     994 

Albere  v.  Kingsland,  37  St.  R.  406 1148 

Albricht  v.  Johnson,  2  City  Ct.  350 506 

Alcock  V.   Gilberton,   12  Super.  Ct.   76 843,  855,     858 

Alcott  V.  Barber,   1  Wend.  526 ©55 

Alden  v.   Wright,    175   A.   D.  692 443,  838,  «43,  853,  854,  865,     872 

Alden  Coal  Min.  Co.  v.  C.  L.  Amos  Coal  Co.,  192  A.  D.  371 1571 

Alden  Speare's  Sons  Co.  v.  Casein  Co.,  122  A.  D.  22.  .1292,  1293,  1311,  1479 
Aldrich  v.  Abrahams,  Hill  &  D.  Supp.   423 1082,  1084 

V.  Bailey,  132  N.  Y.  85,  28  St.  R.  571 17«,  1016,  1020,  1021,  1047 

Aldridge  v.  Aldridge,  120  N.  Y.  614 167 

Alexander  v.  Automatic  Mail  Delivery  Co.,  123  N.  Y.  S.  976 1712 

V.  Greene,  7  Hill  533 832 

Alexandria  Bay  Steam  Boat  Co.  v.  New  York  Cent.,  etc.,  R.  Co.,  18  A. 

D.   527 689 

Alfred  Marks  Realty  Co.  v.  Churchills,  90  Misc.  370 1514 

V.  Quilliam  Co.,  N.  Y.  L.  J.  March  27,  1915,  2471 1233 

Alg«r  V.  New  York  Post  Graduate  Medical  School,  140  N.  Y.  S.  394 1330 

V.  Scott,  54  N.  Y.  14 350,  358,     359 

Allaire  v.  Ouland,  2  Johns.  Cas.   52 813 

V.  Whitney,  1  Hill  484,  4  Denio  554,  1  N.  Y.  305 184,  188,     189 

270,  297,     318 

AUamon  v.  Albany,  43  Barb.  33 1225,  1373,  1448,  1450 

Allen  V.  AfSeck,  10  Daly  509 938,  941,    949 

V.  Bareda,  20  Super.   Ct.  204 500 


TABLE  OF  CASES  1^1 

Allen  V.  Brown,  51  Barb.  86,  44  N.  Y.  228 1629   1660  ^tl^ 

V.  Coit,  6  Hill  318  '  ^°""'  ^'*''^ 

V.  Ehie,  7  Cow.  496. v.  v.  v.  v.  ■.■.".■;.•.•;;. -  ■  i^f* 

V.    Ferguson,    18    Wall.    1    .  ^^'     „^ 

V.   Fosgate,    11   How.   Pr.   218 .'..'.'.".'.'.'.'.'.'; iggl 

V.  German  American  Ins.  Co.,  123  N    Y    6 Ron 

V.    Jaquisk,    21    Wend.    628 ViVV    1  T7« 

v.   Lardner,   78   Hun   603 ::;;;.;; J092    1107 

V.  La  Vaud,  213  N.  Y.  322 16:5    16«      174 

V.    Oneida,    210   N.    Y.    496 1260 

V.  St.  Louis  Ins.  Co.,  85  N.  Y.  473 . .  1220 

V.   Welch,    18   Hun   226 ^29 

Allen-Kingston  Motor  Car   Co.  v.  Consolidated '  Nat. '  Bank,  "l62  i! ' D. 

^*^     231      2*75 

V.  Consolidated  Nat.  Bank,  145  A.  D.  294 '     307 

Allerton  v.  Allerton,  50  N.  Y.  670 .1586,  1591 

Allison  V.  Matthieu,  3  Johns.  235 .........'.".'...  .'     325 

Allison  Bros.  Co.  v.  AlUson,  144  N.  Y.  21,  70  Hun  27. ............  .101,     102 

Almon  V.  Hamilton,  100  N.  Y.  527 786,  787^     788 

Alms.house  v.  American  Art-Union,  7  N.  Y.  228,  13  Barb.  577 .'.917^     918 

Almy  V.  McKinney,  5  St.  R.  267 918,     926 

Alsing  Co.,  J.  R.  v.  New  England  Quartz,  etc.,  Co.,  66  A.  D.  473 666,'     667 

Alt  V.  Gray,  26  Misc.  843 I612 

Altkrug  V.  William  Whitman  Co.,  185  A.  D.  744 1387 

Aliman   v.   Durland,    185   A.  D.    114 1746,  1747,  1751 

V.  Western  Union  Tel.  Co.,  84  N.  Y.  S.  54 819]     822 

Altschul  V.  Koven,  94  N.  Y.  S.  558 1391 

Amalgamated  Ass'n.,  Matter  of,  1»6  A  D.  206 708,     709 

Ambrose  v.  Kerrison,   10  C.   B.  776 1617 

Ambrosius  v.  Ambrosius,  167  A.  D.  244 634 

Amend  v.  Becker,  37  Misc.  4»6 3G6,  413,  414,     415 

American  Boiler  Co.  v.  Fontham,  50  N.  Y.  S.  361 464 

American  Brass,  etc.,  Co.  v.  Pine,  185  A.  D.  473 436 

American  Broom,  etc.,  Co.  v.  Addicks,  19  Misc.  36 1566,  1570 

American  Copper  Co.  v.  Lowther,  25  Misc.  441,  38  A.  D.  134,  165  N.  Y. 

6a5     1542,  1544 

American  Corrugated  Iron  Co.  v.  Eisner,  39  Super.  Ct.  200 1179,  1431 

American  Credit  Indemnity  Co.  \.  Wimpfheimer,  14  A.  D.  498.... 210,     211 

214,  2I15.,     2I16 
American  Exich.  Nat.  Bank  v..  New  York  Belting,  etc.,  Co.,  148  N.  Y. 

698    196 

V.   Smith,   61   Misc.  49 463,  1173,  1180 

American  Gas  Control  Co.  v.  Kramer,  21  Misc.  57 1368 

V.  Von  Raitz,   21    Misc.   55 1368,  1369 

American  Ice  Co.  v.  Meckel,   109  A.  D.  93 864 

American  League  Baseball  Club  v.  Chase,  86  Misc.  441 482 

American  Nat.  Bank  v.  Wheelock,  45  Super.  Ct.  205,  82  N.  Y.  118 1677 

American  Seaman's  Friend  Soc.  v.  Hopper,  33  N.  Y.  619' 1017 

AnMrican  Sign  Co.  v.  Rundback,  161  N.  Y.  S.  228 1209,  1213 

American  Soc,  etc.  v.  Cohoes,  4  St.  R.  808 1649 

American   Structural  Steel  Co.  v.  Rush,   100  N.  Y.  S.   1019 423 

American  Wire,  etc.,  Bed  Co.  v.  Sehultz,  43  Misc.  637 436 

American  Woolen  Co.  v.  Moskowitz,  159  A.  D.  382,  140  N.  Y.  S.  522. .       53 

65',    486 


17G2  NEW   YORK  LAW  OF   CONTRACTS 

PAGES 

Ames  V.  Belden,  17  Barb.  513 1247,  1248,  1507,  1517 

V.  New  York  Union  Ins.  Co.,   14  N.  Y.  253 702 

V.  Norwich  Light  Co.,  22  A.  D.  249 1384,  1386 

Amliers.t  College  v.  Ritch,  151  N.  Y.  2S2,  91  Hun  509 236,     380 

Amidon   v.   Wheeler,   3  Hill   137 .    1657 

Amory  v.  Flyn,  10  Johns.  102 .    1729 

V.   Nason,    125  A.  D.   815 187 

Amsdell  v.  Cherry  Gas,  etc.,  Co.,  145  N.  Y.  S.  82.") 1214 

Amsden  v.  Jacobs,  75  Hun  311,  148  N.  Y.  762 899,  901 

V.   Manchester,   40    Barb.    1,58 326,  563 

Amsterdam  Bldg.  Co.  v.  Nilsson,  .171   N.  Y.   S.   391 1370 

Amsterdam  Electric  Light,  etc.,  Co.  v.   Rayher,   43  A.   D.  602 1'548 

Amsterdam  Sewer  Comrs.  v.  Sullivan,  11  A.  D.  472,  162  N.  Y.  594.  .1260,  1430 

Anderson,  In  re,   109  N.  Y.   554 218 

V.   Carter,   24   A.   D.    402 151,     152 

V.    Cullen,    16    Daly    15 1748,  1749,  1754 

V.  Dickinson,  72  Hun  556,  88  Hun  614,     157  N.  Y.  698 1318 

V.  Erie  R.  Co.,  223  N.  Y.  277,  171  A.  D.  687 825,  827,     828 

V.  Hicks,  150  A.  D.  289 1029 

V.  Meislahn,   12  Daly   149 1401,  1405,  1434,  1437,  1441,   1442,  1450 

V.    Petereit,    86   Hun    600 1396,  1398,  1400,  1401,  1406 

V.  Read,   106  N.  Y.  333 1204 

V.   Smitley  No.   1,   141  A.  D.   421 188,  293,  1574,  1579,  1583 

V.   Steitz,   75   Hun   347 1132,  1361 

V.  Walsh,  189  N.  Y.   159 1123 

V.  West,  38   Super.   Ct.  441 1479 

Andrews  v.  Artisans'  Bank,  26  N.  Y.  298 1654 

V.   Brewster,   124  N.  Y.  433 422 

V.   Dieterich,   14   Wend.   31 197 

V.  Gillespie,  47  N.  Y.  487 102 

V.   Moller,   37   Hun   480 1649 

V.  Pontue,   24   Wend.   285 471,  524,  561 

V.  White,  28  Abb.  N.  Cas.   150 157i8,  1579,  1582 

Andriot  v.  Lawrence,   33  Barb.   142 481 

Angell  V.  Van  Schaick,  132  N.  Y.  187,  56  Hun  247 630,     649 

Anguish  v.  Blair,   160  A.  D.  52,  216  N.  Y.  746 1153 

Ano  V.  Turner,   16  St.  R.  347 614,     615 

Anonymous,  67  N.  Y.  598 224 

19   Misc.    197 235,     282 

16  Abb.  Pr.  423 691.  974.,  980,  983,     985 

3    Hill    457 1666 

21   Misc.   656 1752 

Ansbacher   v.  Pfeiffer,  36  St.  R.  634 233,     282 

Ansonia  Brass,  etc.,  Co.  v.  Gerlach,  8  Misc.  256 1393,'  1400 

Anthony  v.   Day,    15   Wkly.   Dig.   296 424 

V.  Day,   52  How.  Pr.   35 1579,  1580,  1588 

V.  Harrison,    14    Hun    198 3,  565,  579,  587 

V.  Layng,  5  Wkly.  Dig.  448 915 

Apgar  V.  Council,  150  A.  D.  424 331 

Appleton   V.    Warbasse,    92    Misc.   42 . .  ■ 614,  812,  813,  814 

Aquiuto  V.  Fischer,  165  N.  Y.  S.   369 1415,  1419 

Arbor  v.  Hempel,  144  A.  D.  216 1579 


TABLE  OF  CASES  176i3 

PAGES 

Archer  v.  Eckerson,   10  A.  D.   508 548 

V.  Equitable  L.  Assur.  Soc,  218  N.  Y.  18,  169  A.  D.  43 326 

V.  McDonald,   36  Hun   194 1463,  1517 

Archibald   v.   New   York   Cent.,   etc.,   R.    Co.,   157   N".   Y.   574,    1   A.   D. 

251     7,38,     740 

V.  Thomas,   3   Cow.   284 1200 

Arden   v.   Patterson,   5   Johns.   Ch.   44 749 

Arend  v.  Smith,   151  N.  Y.  502 414,  491,  513,     514 

Arents  v.  Long  Island  R.  Co.,  156  N.  Y.   1,  89  Hun  126 734,     738 

V.  Long  Island  E.  Co.,  36  A.  D.  379 726 

Argus  Co.  V.  Albany,  55  N.  Y.  495,  7  Lans.  264 12 

V.  Breslin,   107  Misc.  40 1413,  1500 

Argyle  v.   Plunkett,   175  A.  D.   751 1449 

Ariadne,   The,   2   Wheat.    143 953 

Arkansas  Valley  Smelting  Co.  v.  Belden  Min.  Co.,  127  U.  S.  379 1125,  1133 

Arlt  V.  Whitlock,  65  A.  D.  246 98 

Arming  v.  Steinway,  35  Misc.  220 1348 

Armour  v.  Cayuga  Lake  lee  Co.,  40  St.  R.  709 477,  1318 

Arms  V.  Arms,  13  St.  R.  19-6,  22  St.  R.  755 458,  461,     566 

Armstrong  v.  Armstrong,   1    St.  R.  529 932,     941 

V.  Donahy,    75   Hun   405 802 

V.  Garrow,  6  Cow.  465 1652,  1673 

V.  Tuffts,  6  Barb.  432 281 

Arndt-Ober  v.  Metropolitan  Opera  Co.,  102  Misc.  320,  182  A.  D.  513.954,     955 

Arnold  v.   Camp,   12   Johns.   409 413 

V.  Nichols,  64  N.  Y.   117 1153,  1154,  1170,  1172 

V.  Norfolk,  etc..  Hosiery  Co.,   148  N.  Y.  392,  76  Hun  15 235,     248 

V.  Richardson,   74  A.   D.   581 277,  301,     306 

Arnot  V.  Erie  R.  Co.,  67  N.  Y.  315,  5  Hun  608 356,  663,  1116 

V.  Pittston,  etc..  Coal  Co.,  68  N.  Y.  558,  2  Hun  591.  .  .867,  870,  881,     960 

963,  964,  967,  969,     973 
975,  976,  979,  993,     997 

V.  Union  Salt  Co.,  186  N.  Y.  501,  109  A.  D.  433 371 

Arnoux  v.   Bogert,  57  Super.   Ct.   61 1480 

Avon  V.    Do  Castro,  36   St.   E.   716 293,  294,  295,  296,  312,     313 

AronoiT  v.  Levine,  190  A.  D.  172,  105  Misc.  668 116,  119,     142 

Aronson  v.  Wertheim,  21   Misc.  483 1193,  1198 

Arrietta  v.  Morrissey,   1  Abb.  Pr.  N.  S.  439 903,  909,  913,     914 

Art  Color  Printing  Co.  v.  Little,  164  N.  Y.  S.  24 137 

Arthur  v.  Arthur,  10  Barb.  9 SI 

T.  Griswold,   55  N.   Y.   400 293 

f.  Homestead  F.  Ins.  Co.,  78  N.  Y.  462 703 

Asbestolith  Mfg.  Co.  v.  Kerley,  129  N.  Y.  S.  512 1385,  1396 

Asendorf    v.    Meyer,    9    Daly    278 349 

Ash  V.  Meeks,  134  A.  D.  154 214,  268,  269,     27C 

Ashner  ^'.  Abenheim,  83  Hun  34,  19  Misc.  282,  31  A.  D.  623 236,     255 

260,  165-1 

V.  Farmers'  Loan,  etc.,  Co.,  102  Misc.  658 30 

Aspell  V.  Campbell,  64  A.  D.  393 330 

Astoria  Veneer  Mills  v.  Looschen,  91  Hun  545 1594 

Atcheson  v.  Mallon,  43  N.  Y.   147 614-,  797,     798 

Atchison  v.  Bruflf,  50  Barb.  381 1102,  1107 

48 


1764  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Atchison,  etc.,  R.  Co.  v.  Robinson,  233  U.  S.  173 S35 

Atkins  V.  Elwell,   45  N.  Y.   763 275 

V.  Trowbridge,   162  A.  D.  629 1428 

Atlantic  Bldg.  Supply  Co.  v.  Vulcanite  Portland  Cement  Co.,  203  N.  Y. 

133,  122  N.  Y.  S.  28 1565 

Atlantic,  etc.,  Co.  v.  Woodmere  Realty  Co.,  156  A.  D.  351 1262,  1505 

Atlantic  National  Bank  v.  Franklin,  5&  N.  Y.  235 453 

Atterbury  v.  Columbia  College,  66  Misc.  273 1705 

Auburn  City  Bank  v.  Leonard,  40  Barb.  119 1152,  1155,  1190,  1200 

Audas  V.  Nelson,  64  Barb.  362 419 

Audley  v.  Juster,  148  A.  D.  94 174 

Auerbacb  v.  Curie,  119  A.  D.  175 770,  771,  1004 

Augner  v.  New  York,  14  A.  D.  461 1609 

August  V.  Crane,  28  Misc.  549 295 

V.  O'Brien,  30  Misc.  54,  5'0  A.   D.   626 508,  1221 

Aultman  v.  Hacker,  38  St.  R.  724 331 

Aurora,  The,  8  Cranch  203 953 

Austin  V.  Lyon,  13  Wkly.  Dig.  460 316 

V.  Searing,  16  N.  Y.  112 698,     704 

Automatic  Refrigerating  Co.  v.  New  York  Independent  Meat  Co.,   142 

N.  Y.  S.  478 1458 

Automatic  Strapping  Mach.  Co.  v.  Twisted  Wire,  etc.,  Co.,  142  N.  Y.  S.  6.     486 

Automatic  Vending  Co.  v.  Heins,  39  Misc.  788 475 

Auto  Spring  Repairer  Co.  v.  Mutual  Auto  Accessories  Co.,  72  M',,".  402.       56 

Avery  v.  Fisher,  28  Hun  508 1006,  1098,  1101 

V.  New  York  Cent.,  etc..  River  R.  Co.,  106  N.  Y.  142 1248 

V.  Willson,  81  N.  Y.  341 1303,  1461 

Avon  Springs  Sanitarium  Co.  v.  Kellogg,  125  A.  D.  51 484 

V.  Weed,  119  A.  D.  560 482,     483 

V.  Weed,  189  N.  Y.  557 484 

Aymar  v.  Bloomingdale,  157  N.  Y.  S.  837 1426 

Ayres  v.  Quigley  Furniture  Co.,  59  Super.  Ct.  4 407 

V.  Western  Union  Tel.  Co.,  65  A.  D.  149 819,  820,     823 

Bab  V.  Hirschbein,  35  St.  R.  580,  33  St.  R.  423 1170 

Babbitt  v.  Gibbs,  150  N.  Y.  281 1484 

V.  Gibbs,   51   A.  D.   387; 1550 

Babeock,  In  re,  169  N.  Y.  S.  800   520,  1638,  1733,  1734,  1746 

V.  Anson,  122  A.  D.  73 1634,  1677,  1704,  1705 

V.  Bonnell,  80  N.  Y.  244,  44  Super.  Ct.  56i8 507,     553 

V.  Chase,   92  Hun  264 410,  443,  444,  543,  1147 

V.  Clark,  23  Hun  391 412,     512 

V.  Clark,  79  A.  D.  502 155,  158,     161 

V.  Clark,  93  A.  D.  119 1037 

V.  Dill,  43  Barb.  577 788,     789 

V.  Eckler,  24  N.  Y.  623 524 

V.  Goodrich,  3  How.  Pr.  N.  S.  52 1346,  1348 

V.  Kuntzsoh,  85  Hun  615 361,  492.    506 

V.  Libbey,  82  N.  Y.  144,  17  Hun  131,  53  How.  Pr.  255 230,     328 

V.  Stanley,  11  Johns.  178 1378 

Baccaria  v.  Landers,  84  Misc.  396 1748 

Bach  v.  Tuch,  32  St.  R.  941 223,  326,     327 

Backman  v.  Jenks,  65  Barb.  468 609,     969 


TABLE  OF  CASES  Vim 

PAGES 

Bacon  v.  Comstock,  11  How..Pr.  197 1538,  1555 

V.  Frisbie,   15   Hun   26 ,'     257 

V.  Grossmann,  71  A.  D.  574,  37  Misc.  165 1197,  1668,  1669 

V.  Heywood,  11  Misc.  7 431 

V.  Montauk  Brewing  Co.,  130  A.  D.  737 436,  1115,  1117,  1118 

Bacot  V.  Fessenden,   139  A.  D.  647,  64  Misc.  422 99 

Badger  v.  Celler,  41  A.  D.  599 724,  1464 

V.  Pond,  120  A.  D.  619 293,     295 

Baecht  y.  Hevesy,  115  A.  D.  509 742 

Baer  v.  Koch,  2  Misc.  334 1704 

Bage  V.  Millard,  12  N.  Y.  Leg.  Obs.  57 4^4 

Bailey  v.  Belmont,  10  Abb.  Pr.  N.  S.  270 G25,  626,  978,  1664 

V.  Freeman,  11   Johns.  221 354 

V.  Krupp,  59  Misc.  459 409 

V.  Mogg,  4  Denio  60 ' 628,     654 

V.  Stafford,  178  A.  D.  811 1318 

Baillargeon  v.  Dumoulin,  148  N.  Y.  S.  443,  165  A.  D.  730 4i28 

Bair   v.   Hager,   97   A.   D.   358 1258 

V.  Hilbert,  84  A.  D.  621 538 

Baird  v.  Baird,  145  N.  Y.  659,  81  Hun  300 565,     584 

V.  Hagen,  143  A.  D.  679 1530,  1533 

V.  New  York,  83  N.  Y.  254 21 

V.  New  York,  96  N.  Y.  567,  18  Wkly.  Dig.  39 315,  317,  380,  1573 

V.  iSheehan,  38  A.  D.  7,  166  N.  Y.  631 797,  1006,  1007 

Baker,  In  re,  38  Misc.  151 458 

V.  Alger,  51  N.  Y.  625 420,     505 

V.  Angell,   12   St.   R.   406 54,     486 

V.  Appleton,  107  A.  D.  358 1355,  1368 

V.  Barney,  8  Johns.  72 1745,  1748 

V.  Demorest  Mfg.   Co.,  28  Misc.  2i63 1497 

V.  Gleason,   8  Wkly.   Dig.   4,12 13«3 

V.  Johnson,  42  N.  Y.  126,  25  Super.  Ct.  570 1233,  1234,  1522,  1523 

V.  Lever,  67  N.  Y.  304,  5  Hun  114 196,,  318.,  319,  1574 

V.  Moore,  4  A.  D.  234 1&75 

V.  Packard,  112  A.  D.  543 29,       68 

V.  Bobbins,  2  Denio  136.' 1579,  1582,  1583.,  1589 

V.  Spencer,  47   N.   Y.   562 318 

V.  Ziegler,  56  Hun  405 1591 

Baker  Transfer  Co.  v.  Merchant's  Refrigerating,  etc.,  Mfg.  Co.,  1  A.  D. 
507    470,  1223 

Baldwin,  In  re,  11  A.  D.  551 1632 

V.  Feder,  135  A.  D.  97 HS'S 

V.  Fraternal  Ace.  Ass'n,  21  Misc.  124 704,  707 

y.  Golde,  88  Hun  115 1027,  1034,  1036,  1044 

T.  Kelly,  20  A.   D.   19 l^.^.^ 

V.  Kohler,  94  Misc.  142 1347 

V.  Latson,  2  Barb.   Ch.   306 752,  753,  756 

V.  Liverpool,  etc.,  Steamship  Co.,  74  N.  Y.  125,  11  Hun  496 147 

V.  Mildeberger,  2  Super.  Ct.   176 11,  85  1626 

V.  Ryan,   3  Thomp.  &  C.  251 '27 

y.  Sullivan  Timber  Co.,  48  St.  R.  296,  142  N.  Y.  279 138 

V.  Van  Deusen,  37  N.  Y.  487 88,  92.,  1068 


1766  NEW  YORIi  LAW  OF   CONTRACTS 

PAGES 

Baldwinsville  First  Nat.  Bank  v.  Cornell,  8  A.  .D.  427 980,     985 

Bales,  In  re,  108  Misc.  117 1708 

Balkin  V.   Buscall,   129  N.  Y.  S.  135 1403 

Ball,  Matter  of,  161  A.  D.  79 634 

V.  Davis,  1  St.  R.  517 898,  965,     966 

V.  Gerard,   160  A.  D.  619 300 

V.  Pratt,  36  Barb.   402 668,     813 

Ballard  v.  Friedeberg,  177  A.  D.  715 1173 

V.  Lockwood,    1   Daly   158 231,  252,     274 

V.  Walker,   3  Johns."  Cas.   60 480 

Ball  Electric  Light  Co.  v.  Sanderson  Bros.  Steel  Co.,  38  St.  R.  640.  .1384,  1412 

1416,  1425 

Ballin  v.  Dillaye,  37  N.  Y.  35 1111 

V.  Fourteenth  St.  Store,  123  A.  D.  58i2,  54  Misc.  359 642 

Ballston  Spa  First  Nat.  Bank  v.  Saratoga  County,  106  N.  Y.  488.  .1638,  1742 
Baltimore  Roofing,  etc.,  Mfg.  Co.  v.  Rubber  Roofing  Mfg.  Co.,  160  N.  Y. 

S.    100'6    ; 70,  74,  78,     81 

Bame  v.  Drew,  4  Denio  287 794,     796 

Bamman  v.  Binzen,  65  Hun  39,  142  N.  Y.  636 1364 

Bancker  v.  New  York,  8  Hun  409 1441,  1443 

Bancroft  v.  Wardwell,  13  Johns.  489 1612 

V.  Winspear,  44  Barb.  209 1193 

Banfield  v.  Rumsey,  2  Hun  112 458 

Bang  V.  Dovey,  11  Misc.  350 1634 

Bangs,  In  re,  2i2  Wkly.  Dig.  160 1102 

V.  Blue  Ridge  R.  Co.,  45  How.  Pr.   169 I 1152 

V.  Mosher,    23    Barb.    478 452 

Banjamin  v.  Public  Service  Pub.  Co.,  32  St.  R.  237 1190 

Bank  v.  Barnard,   1  Super.  Ct.  70 987 

V.  Hawn,  79  A.  D.  640 431 

V.  State,    26   Hun   581 676 

V.  Topping,  9'  Wend.  273,  13  Wend.   557 566 

Banker  v.  Coons,  40  A.  D.  572 562 

Bank  of  America  v.  Waydell,  187  N.  Y.  115 440 

Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230 1688,  1690,  1691 

Bank  of  Commonwealth  v.  New  York,  43  N.  Y.  1S4 1681 

Bank  of  Troy  v.  Topping,   13  Wend.  557 359 

Bansinger  v.  Guenthner,  66  Barb.  186 428,     434 

Banta  v.  Banta,  84  A.  D.  138 77,  1477 

V.  Griffing,  5  N.  Y.  Leg.  Obs.  100 1582 

Banzer  v.  Richter,  68  Misc.  192 1288,  1294,  1295 

Barber  v.  Kerr,  3  Barb.  149 192 

V.  Kindall,  1  A.  D.  247,  158  N.  Y.  401 1573 

V.  Morgan,  51  Barb.  116 266,  273,     289 

V.  Rose,  5  Hill  76 557,  1447 

Barber  Asphalt  Co.  v.  Brand,  27  St.  R.  883 848,  849,     864 

Barber  Asphalt  Paving  Co.  v.  New  York  Post  Graduate  Medical  School, 

15  A.  D.  417 1197 

V.  Standard  Asphalt  Co.,  39  A.  D.  617 1201,  1203,  1240 

Barbey  v.   Ludington,   10  Hun   305 1253 

Barbour  v.  Equitable  L.  Assur.  Soc,  174  A.  D.  759 475 

Barbrick  v.  Carrero,  184  A.  D.  160 238,     334 

Barcus  v.  Dorries,  64  A.  D.  109 96,  1626 


TABLE  OF  CASES  1767 

Bard  V.  Poole,  12  N.  Y.  495 .,0  ^^l^l 

Harden  V.  Sworts,  112  Misc.  3S4 .' .' 347  '  SeV '419'     511 

Barhydt  v^ Ellis,  45  N    Y.  107 1204,  1215,  i:2l6,  'iSOc',  1483 

Barker  V.  Bradley,  42  N.  Y.  316 '.1152    n53 

V.  Buckhn    2  Denio  45 1136,  1153 

V.  Cairo,  etc.,  R.  Co.,  3  Thomp.  &  C.  32S 678,  681,  682,     nf,2 

^"  ^  L\'^t  ^^^-  ^''-  ^-  ^-  1"^ 1624,  1G85 

V.  Heir,  7  Hun  284 977 

V.  O'Grady,  163  N.  Y.  S.  594 ..  . ... ..'..'.'.'.".".'.'.'.". 74        75 

Barley  V.  Roosa,  20  Civ.  Pro.   113 736 

Barlow  v.  Myers,  64  N.  Y.  41,  3  Hun  720 V.'.V.V. Vus, '  1147,'  ll'sV    1161 

V.  Scott,  24  N.  Y.  40 '  1221 

Barnard  v.  Gantz,  140  N.  Y.  249,  50  St.  Rep.  674 ....  155,'  I'ss,  159,'  165      175 

Barnes  v.  Brown,  80  N.  Y.  527,  11  Hun  315 803,  80.5    806      809 

V.  Brown,   130  N.  Y.  372 I543;  1546 

V.  Denslow,  30  St.  R.  315,  30  N.  E.  67 1505,  I066,  1570 

V.  Gill,  13  Abb.  Pr.  N.  S.   169 IO54 

V.  Kandt,   134  N.  Y.  S.   339 742 

V.  Klug,   129  A.   D.   192 .937,     944 

V.  Perine,  12  N".  Y.  18,  15  Barb.  249,  9  Barb.  202.  .  .  .559,  590,  592*     593 

594,  597,     598 

V.  Ryan,  66  Hun  170 423      427 

V.  Seligman,  55  Hun  339,  130  N.  Y.  372 IS33'  1543 

V.  Smith,  24  Super.  Ct.  699 I53.5 

V.  Southfield  Beach  Co.,  202  N.  Y.  301,  136  A.  D.  896,  65  Misc.  600.    1249 

V.  Summit  Silk  Mfg.  Co.,  113  N.  Y.  S.  977 1357,  1358 

V.  Waterman,  54  Misc.  392 155,     173 

Barnet  v.'New  York  Cent.,  etc.,  R.  Co.,  222  N.  Y.  195 833 

Barney  v.  Dewey,   13  Johns.  224 249,  250,  265,  '334 

V.  Forbes,   44  Hun   446,    118  N.   Y.  580 418 

V.  Fuller,  133  N.  Y.  605 1253 

V.  Oyster  Bay,  etc.,  Co.,  67  N.  Y.  301 689 

Barns  v.  Barrow,  61  N.  Y.  39 28,       43 

V.  Graham,  4  Cow.  452 1265 

Barnum  v.  Williams,  115  A.  D.  694,  190  N.  Y.  539 1448,  1497,  1498 

Barr  v.  New  York,  Lake  Erie,  etc.,  R.  Co.,  125  N.  Y.  263,  52  Hun  555.      189 

805,  1573 

Barrett  v.  Bailey,  59  A.  D.  300 497 

V.  Parent,  68  A.  D.   165 390,     422 

V.  Smith,  37  Misc.  825 975 

V.  Weber,  125  N.  Y.  18,  23  St.  R.  3 12.5,  126,  431,  438,  715,     716 

V.  Western,  66  Barb.  205 265,  267,  274,  278,  285,     290 

Barron  v.  Burnside,  121  U.  S.  186 701 

V.  Yost,   16  Daly  441 661 

Barrow  Steamship  Co.  v.  Mexican  Cent.  R.  Co.,  134  N.  Y.  15 31,       45 

Barruso  v.  Madan,  2  Johns.  145 1310 

Barry  v.  Equitable  L.  Assur.  Soc,  59  N.  Y.  587 117,     140 

V.  Merchants'  Exch.  Co.,  1   Sandf.  Ch.  280 1113,  1114 

V.  Mulhall,  162  A.  D.  749 773,  1006,  1007 

V.  Rainey,  27  Misc.  772 1419,   1425 

V.  Ransom,  12  N.  Y.  462 1641,  1643,  1644 

Barstow  v.  New  York,  etc.,  R.  Co.,  158  A.  D.  6G5 833 

Earth  v.  Gatto,  165  N.  Y.  S.  213 1442 


1768  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Bartholamew  v.  Finnemore,  17  Barb.  428 1083,  1089 

V.  Jackson,   20   Johns.   28 1726,  1727,  1728 

V.  Mercantile  Mut.   Ins.   Co.,   34  Hun  263 101 

Bartley  v.  Eichtmyer,  4  N.  Y.  38,  2  Barb.  182 1744 

Barton  v.  Harrington,  2  Wkly.  Dig.  582 S'SS 

V.  Hermann,   11   Abb.   Pr.   N.   S.   378 1427,  14.30,  143i5,  1440 

1441,  1445 

V.  McLean,   5  Hill  2.'i6 471,  1224 

V.  Port  Jackson,  etc.,  Plank  Road  Co.,  17  Barb.  397 623,  628,  970 

971,  974,  975,  993 

Bartscb  v.  Woods,  86  Misc.  58 1253 

Baschen  v.  Stock-well,   171   A.  D.  34 1039 

Bassford  v.  Swift,  17  Misc.  149 1726,  1727 

Bastable  v.  Carroll,  116  A.  D.  205 772 

Bates  V.  Cherry  Valley,  etc.,  R.  Co.,  3  Thomp.  &  C.  16,  59  N.  Y.  641 1456 

V.  Fish  Bros.  Wagon  Co.,  50  A.  D.  38,  169  N.  Y.  597 1572 

V.  Merrick,   2  Hun   568 311 

V.  New  York  Ins.  Co.,  3  Johns.  Cas.  238 136,  1680 

V.  Weir,  121  A.  D.  275 826 

V.  Vuolet,  33  A.  D.  436 1056 

Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y.  24 663,  1113,  1118 

Batsford  v.  Every,  44  Barb.  618 639 

Batt  V.  Earle,  164  A.  D.  228 30,  64 

Battell  V.  Burrill,  50  N.  Y.  13,  10  Abb.  Pr.  N.  S.  97 1055' 

Batterman  v.  Morford,  76  N.  Y.  622 4.1 

V.  Pierce,   3   Hill   171 551 

Bat  tersby  v.  Lawrence,  C.  &  M.  227 1706 

Battle  V.   Rochester   City  Bank,    3  N.   Y.   88,   5   Barb.   414 1.346,  1453 

1593,  1595 

Bauer  v.  Ambs,  144  A.  D.  274 434 

V.  O'Donnell,  229  U.  S.   1 879 

Baum  V.  Holstein,  93  Misc.  268 226 

V.  Long  Island  R.  Co.,  58  Misc.  34 829 

V.  Stone,  12  Wkly.  Dig.  353* 1102,  1 103 

Baumann  v.  Rowan,  144  N.  Y.  S.  600 1612 

Bawer  v.  Barrett,  171  N.  Y.  S.   322 832 

Baxter  v.  Iglesias,  183  N.  Y.  S.  35 10 

V.  West,   5   Daly   460 1612 

Bayard  v.  Malcolm,  2  Johns.  550,  1  Johns.  453 281 

Bayles  v.  Clark,    115  A.  D.   33 292 

Baylies  v.  Automatic  R.  Alarm  Co.,  70  A.  D.  557   474 

Baylis  V.  Bullock  Electric  Mfg.  Co.,  32  Misc.  218 399,  400 

V.  Clark,   115  A.  D.   33 276 

Bayrhoir  v.  Robde,  42  St.  R.  466 98 

B.  &  W.  HIdg.  Co.  V.  Commonwealth  vSav.  Bank,  164  N.  Y.  S.  666   275 

Beach  v.   Boach,   2  Hill  260   940 

V.  Cray,   2    Denio   84 1613 

V.   Ruritan,  etc.,  R.  Co.,  37  N.  Y.  457 42 

V.  Kaymond,  2  E.  D.  Smith  496   1 538 

V.   V'aridenburgh,    10    Johns.    361 1639 

Beacon  Falls  .Rubber  Shoe  Co.  v.  Burns,  79  A.  D.  639 31 

Beadle  v.  Whitlock,  64  Barb.  287 426,  1611,  1622,  1639 


TABLE  OF  CASES  lygg 


Beadleston  v.  Furrer,  102  A.  D.  544. 
Beagle  v.  Harby,  73  Hun  310. 


PAGES 

.  332 
1490 


Beakes  v.  De  Cunha,  126  N.  Y.  293,  35  St:  r'.  'oB*:  .'  .■;.';:: .'  ;354;  356,  375 
Bea  V.  American  Diamond  Rock  Boring  Co.,  16  Misc.  540,  15  Misc.  493.  1630 
BeaU  V.  Fidelity,  etc.,  Co.,  76  A.  D.  526  116« 

Bean  v.  Flint    204  N.  Y.  153.  13»  A.  D.  846 '.'.■.■.■.".■.  632: 633,'  634,     666 

Beans  V.  Trust  Co.  of  America,  136  A.  D.  69 I417 

Beardslee  v.  Richardson,   11   Wend.  25 1671 

Beardsley  v.   Davis,   52   Barb.    159  53 

V.  Duntley,  69  N.  Y.  577 .....'.'..'.'.[ 270 

V.  Hotcbkiss,   96  N.  Y.  201....  1068,  1071,  1077,' 1078', '  1093,' 1098',  1100 

V.  Root,  11  Johns.  464 Ig72 

Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  561 ..  . .  . ............ .    1141 

Beatty  v.  Guggenheim  Exploration  Co.,  225  N.  Y.  380 '    1179 

Beaty  v.  Bacon,  187  A.  D.  447 1226 

Beauford  v.  Patterson,   10  Daly  333 ..........].].[..    1311 

Becher  v.  National  Cloak,  etc.,  Co.,  128  A.  D.  423 .73,       76 

Beck  V.  Bauman,  187  A.  D.  774,  105  Misc.  584 682,  683,  684,  685^  1007 

V.  Bonwit,  153  N.  Y.  S.  888 47        5,3 

V.  Only  Skirt  Co.,   176  A.  D.  867 . .  .  .  1335.,  1336,  1338,  1339,  1340,'  1412 

Becker  v.  Church,  115  N.  Y.  562,  42  Hun,  258 737,     742 

V.  Colonial  L.  Ins.  Co.,  153  A.  D.  382,  75  Misc.  213 233,  282,     325 

V.  FischOT,   13  A.  D.  555 436,  437,     5^3 

V.  Seggie,   139  A.  D.  463 I47I,  1472 

V.  Ten  Eyck,  6  Paige  68 685,  686,     687 

V.  Torrance,  31  N.  Y.  631 II35 

V.  Woarms,  72  A.  D.   196 1428 

Becket  v.  S.  S.  Hepworth  Co.,  129  A.  D.  914 770 

Beckwith,  In  re,  3  Hun  443 1032,  1040,  104S 

V.  Brackett,  97  N.  Y.  52 422,     485 

Bedell  v.  Bedell,   3  Hun   580 447,  1579,  1580 

V.  Bedell,    37    Hun   419' 309,  312,     313 

Bedford  v.  Hoi-Tan  Co.,   143  A.  D.  372 13S6 

Beebe  v.  Hutton,  47  Barb.  187 332 

V.  Johnson,    19  Wend.   500 1507,  1509,  1510 

V.  Worth,  146  N.  Y.  S.   146 1282 

Beccher  v.  Conradt,  13  N.  Y.  108 1313,  1315 

V.  Schuback,  4  Misc.  54 1371,  1430,  1433 

Beecker  v.  Vroman,  13  Johns.  302 .   557 

Beemer  v.  Packard,  92  Hun  546 1153 

Beere  v.  Mayer,  30  Misc.  813 1190 

Beers  v.  McNaught,   175  A.  D.  643 307,     312 

V.  Washbond,   86   A.   D.   582 756,     757 

Begley  v.  Weddigen,  86  A.  D.  629 760 

Behrens  v.  Miller,  2  City  Ct.  427 1524 

Beier  v.  Spaulding,  92  Hun  388 1580 

Beilin  v.  Wein,  51  Misc.  595 627,     660 

Beiner  v.  Goetz,  81  Misc.  244 1335,  1338,  1340,  1413,  1423,  1425 

Beinhauer  v.  Gleason,  15  St.  R.  227,  119  N.  Y.  658...  1367,  1441,  1450,  1451 

V.  Morris,    142  A.   D.   398 1428 

Belcher  v.   Belcher,   134  A.  D.   726 734,     738 

Belden  v.  Belden,  139  A.  D.  437 155,  158,     163 

V.  Burke,   147  N.  Y.  542,  72  Hun  51 1204,  1208,  1219,  1244,  1246 

V.  Davies,  2  Super.  Ct.  433 580 


1770  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Belding  v.  Pitkin,  2  Caines  147 727,  970,  973,  988,  989 

Belger  v.  Dinsmore,  51  N.  Y.   166 Ill 

Belknap  v.  Bender,  75  N.  Y.  446,  4  Hun  414 394,  434,     435 

1170,  1488,  1489 

V.  Sealey,  14  N.  Y.  143,  9  Super.  Ct.  570 87,  272,  1564 

Bell  V.  Fox,  129  A.  D.  405 1443,  1446 

V.  Harrison,  3  Wkly.  Dig.  106 1480 

V.  James,    128    A.   D.   241 275 

V.  Leggett,  7  N.  Y.,  176,  4  Super.  Ct.  450.. 396,  615,  616,  779,  780,     987 

V.  Mali,  II  How.  Pr.  254 230 

V.  Mills,  78  A.  D.  42,  68  A.  D.  531 10,  109,  1385 

V.  New  York,  77  A.  D.  437 422 

V.  Pfadenhauer,  89  A.  D.  279 435,  437,  1309 

V.  Quin,  4  Super.  Ct.   146 624,  628,  630,  970,  987,     989 

V.  Smith,  83  Hun  438 166,  167,  1019,  1020,  1021 

Bellettiere  v.  Lawlor,  47  Misc.   161 231,     329 

Bellows  V.   Folsom,   25   Super.   Ct.   138 551 

Belmont  v.  Coman,  22  N.  Y.  438 1160 

Belotti  V.   Bickhardt,   101   Misc.   707 ' 731 

Belshaw  v.  Colie,  1  E.  D.  Smith  213 .' 1462,  1501 

Beman  v.  Tugnot,  7  Super.  Ct.   153 623,  624,  975,     976 

Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  163  N.  Y.  505 879 

V.  Rockwell,  92  A.  D.  44 32,       33 

Bench  v.    Sheldon,   14   Barb.   66 210,  212,     220 

Benedict  v.   Ferguson,   15  A.  D.   96 1615 

V.  Guardian  Trust  Co.,  58  A.  D.  302 300,     312 

V.  Guardian  Trust  Co.,  91  A.  D.   103 752 

V.  Jennings,  47  Misc.   134 1612 

V.  Kress,  97  A.  D.  65 561,     569 

V.  Ocean  Ins.  Co.,  31  N.  Y.  389,  1  Daly  8 1214 

V.  Pincus,   191   N.   Y.   377,   113   A.   D.   903 59,     470 

V.  Pincus,  134  A.  D.  555 392 

V.    Stuart,    23    Barb.    420 724 

Benisch  v.  Mandelbaum,  1 60  A.  D.  206 916 

Benjamin  v.  New  York,  77  A.  D.  62 1697 

V.  Public   Service  Pub.   Co.,   32   St.   R.   237 1253 

Bennet  v.  Pixley,  7  Johns.   249 1305,  1309 

Bennett  v.  American  Art  Union,  7  Super.  Ct.  614 918,  1006 

V.  Bates,  26  Hun  364,  94  N.  Y.  354 199,  200,  1157,  1158,  1160,  1161 

V.  Davis,  6  Cow.  393 1069 

V.  Edison  Electric  Illuminating  Co.,  26  A.  D.  303,  164  N.  Y.  131..    1192 

1197,  1243,  1369 

V.  Judson,  21  N.  Y.  238 268',  277,  311,  313,     314 

V.  Lycoming  County  Mut.  Ins.  Co.,  67  N.  Y.  274 1274 

V.  Stevenson,   53  N.   Y.   508 1288 

V.  Western  Union  Tel.  Co.,  18  St.  R.  777 820,     823 

Benning  v.  Pouker,  54  Misc.  2ill 548 

Eensel,  In  re,  68  Misc.  70 207 

Benson  v.  BoUes,  8  Wend.   175 353 

V.  Eastern  Bldg.,  etc.,  Ass'n.,   174  N.  Y.  83,  07  A.  D.  319 701,     702 

V.  Paine,   2  Hilt.   552 1537,  1538,  1548,  1551 

V.  Paine,  17  How.  Pr.  407 1539 

Bentley  v.  Morse,  14  Johns.  468 523 


TABLE  OF  CASES  1771 

Tj      J.  »r       ,.  ,  PAGES 

Benton  V.  Martin,  52  N.  Y.  570 ig  14gl 

Bentz  V.  Thurber,   1   Thomp.  &  C.   645  ....■.■.■.■.'.■.'.■.■.■.■.■.■.■;.■.  laVs/ 1542,'  1543 

Berbhng  v.  Glaser,  3  Misc.  624 1147  1153 

Berdell  v.  Parkhurst,  9   St.  E.  790 .' '  1142 

Berg  y.  Carroll,   16  Daly  73 [ 13,lg 

Bergen  v.  Hitchings,  22  A.  D.  395 . .            I955 

V.  Udall,  31   Barb.   9 ■,.".  152',  158,'  164,  165 

Bergstrom  v.  Eitz-Carlton  Restaurant,  etc.,  171  A.  D.  776                 1688  1689 

Berkovitz  v.  Arbib,  230  N.  Y.  261 708 

Berkow  v.  Lampel,  125  N.  Y.  S.  513...........'......'.'.'..'. 434 

Berlin   \ .   Hall,   48   Barb.    442 I549 

Berly  v.  Taylor,  5  Hill  577 1629 

Bermel  v.  New  York,  etc.,  R.  Co.,  62  A.  D.  389,  172  N.  Y.  639... '.  ....  832 

Bernard  v.  Fromme,  132  A.  D.  922 759  731 

V.  Golden  Gate  Mfg.  Co.,   187  A.  D.  542 ...........'  1332 

y.  Huebel,  33  Misc.  611 401 

V.  United  L.  Ins.  Ass'n^  14  A.  D.  142 620 

Berner  v.  Kaye,   14  Alisc.   1 45O 

Bernhard  v.  McMaster,  3  St.  R.  531 206 

V.  McMaster,  54  Super.   Ct.   104 256 

Bernhardt  Lumber  Co.  v.  Metzloff,  113  Misc.  288 1509,  1570 

Bernstein  v.  Horth,  85  N.  Y.  S.  263 911 

V.  Lester,  84  N.  Y.  S.  496 227 

V.  Loomis,  87  N.  Y.  S.   134 1386 

V.  Meecb,  130  N.  Y.  354 1471 

V.  Sweeny,   33   Super.   Ct.   271 17 

Bernzweig  v.  Zwisohn,  91  N.  Y.  S.  736 25 

Berrien   v.  McLane,  Hoff.   Ch.   421 724 

Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y.  49,  30  St.  R.  53.  .237,  1588,  1590 

V.  Brown,    107   N.    Y.    659 1144 

V.  Brown,  22  Wkly.  Dig.  103 115'3 

V.  Gavin,   88  Hun   1 1707 

V.  Mayhew,  1  Daly  54 433,  1136,  1154,  1651,  1059 

Berry  Harvester  Co.  v.  Walter  A.  Wood  Mowing,  etc.,  Mach  Co.,   152 

N.  Y.  540,  65  St.  R.  869 1531,  1558 

Berwick  v.  Oswald,  3  El.  &  Bl.  653 1196 

Best  v.  Bauder,  29  How.  Pr.  489 623,  624,  631,  650 

V.    Cohen,    174    N.    Y.    S.    639 1745,  1747,  1748,  1751 

V.  Strong,  2  Wend.  319 719,  722,  973 

V.  Thiel,   79  N.   Y.   15 347,  586 

Beswick,  In  re,  25  How.  Pr.  149 1062 

Bettinger  v.  Bridenbecker,  63  Barb.  395 713,  714,  717,  992 

Betts  V.  Bathe,  22  Super.  Ct.  614,  23  How.  Pr.  197 913,  1677 

V.  Ferine,    14   Wend.   219 1306,  1484 

v.  Turner,  1  Johns.  Cas.  65 1204 

Beveridge  v.  New  York  El.  R.  Co.,  112  N.  Y.  1,  5  St.  R.  59 1141,  1142 

1143,  1145 

Bezer  v.  Hall  Signal  Co.,  22  A.  D.  489 481 

Bianchi  v.  Leon,   138  A.  D.  215,  63  Misc.  75 129,  130,  150 

Bickart  v.  Hofifmann,  46  St.  R.  886 492,  494 

Bienenstok  v.  Ammidown,  59  St.  R.  471,  11  Misc.  76 198,  237,  228 

229,  330,  331 


1772  NEW  YORK  LAW  OF   CONTRACTS 

PAGES 

Bigelow  V.  Benedict,  70  N.  Y.  202,  9  Hun  429.  .404,  617,  897,  898,  899,  900 

V.  Davis,   16   Barb.   5G1 Hi59 

V.  Davol,   69   Hun  74 492 

V.  Grannis,  2  Hill   120 1073,1074 

V.  Law,  5  Abb.  Pr.  455 681,  682,  993 

Bigelow  Co.  V.  Automatic  Gas  Producer  Co.,  56  Misc.  389 431 

Bigler  v.  New  Yorlt,  9  Hun  253 : 1437 

V.  New  York,  5  Abb.  N.  Cas.  51 1620 

V.  New  York,  etc..  Ferry,  etc.,  Transp.  Co.,  24  St.  R.  603 1450 

Biglow  V.  Biglow,  39  A.  D.   103 738 

V.  Biglow,  75  A.  D.  98 1612 

Bildersee  v.  Aden,  62  Barb.  175 372 

Billhofer  v.  Heubach,  15  Abb.  Pr.   143 1549 

Billings  V.  O'Brien,  4  Daly  556 &73 

Billington  v.  Kichters,  28  Misc.   769 1670 

Bilordeaux  v.  H.  Beneke  Lithographic  Co.,  16  Daly  78 63« 

Bilsborrow  v.  James,  25  Hun  18 12'''2 

Bimson  v.  Bultman,  3  A.  D.  19» 1122 

Bingham  v.  Maigne,  52  Super.  Ct.  90 841,  845,  858 

V.  Sheldon,  101  A.  D.  48 174 

Binnard  v.  Spring,  42  Barb.  470 264,  275 

Birdsall  v.  Twenty-Third  St.  R.  Co.,  8  Daly  419 712 

V.  Wheeler,  62  A.  D.  625 439,  969 

iBirkheek  v.  Tucker,  2  Super.  Ct.  121 1548 

Bishop,  In  re,  89  Misc.  355 495,  1120,  1171 

V.  Agricultural  Ins.  Co.,  130  N.  Y.  488,  30  St.  R.  600 1179 

V.  Davis,  9  Hun  342 279 

V.  Howe,  117  N.  Y.  S.  996 150 

Bissell  V.  New  York  Cent.  R.  Co.,  26  N.  Y.  442,  29  Barb.  '602 113,  827 

828,  831 

Bissing  V.  Smith,  85  Hun  564 729,  734,  736,  741 

Bitter  v.  Rathman,  61  N.  Y.  512 1111 

Bittiner  v.  Gomprecht,  28  Misc.  218 1481 

Black  V.  Caffe,  7  N.  Y.  281 1653 

V.  Ellis,  129  A.  D.  140,  194  N.  Y.  402 1113 

V.  New  York  L.  Ins.  Co.,  70  Misc.  5C2 661 

V.  Popper,  20  Misc.  707 652 

Blackman  v.  Cavin,  21  Wkly.  Dig.  445 562,  567 

Blacksmith  v.  Fellows,.  7,  N.  Y.  401 1497 

Blaokwell  v.  Bainbridge,  47  St.  R.  130 423 

Blaine  v.  Thomas,  103  A-  D.  60O 1531 

Blair  v.  Erie  R.  Co.,  66  N.  Y.  313 831 

V.  Flack,  50  St.  R.  479,  141  N;  Y.  53 425 

V.  Hagemeyer,  26  A.  D.  219 432 

V.  Turner,  168  N.  Y.  S.  660 30,  67 

V.  Utica,  etc.,  R.  Co.,  112  A.  D.  609 206 

V.  Wait,  69  N.  Y.  113,  6  Hun  447 508 

Blake  v.  Livingston  County,  61   Barb.   149 1065,  1098,  llOO 

v.  Voight,  16  Daly  398,  134  N.  Y.  69 1198,  1200,  1303,  1344 

BlaJseslee  v.  Sincepaugh,  71  Hun  412 1061 

Blanchard  v.  Blanchard,  201  N.  Y.   134,   118   N.  Y.   S.   1095,  61   Misc. 

497 1640,  1641 

V.  Nestle,  3  Denio  37 1020 


TABLE  OF  CASES  1773 

PAGES 

Blanshan  v.  Russell,  31  A.  D.  103 468,  528,  573,  574 

Blashfield  v.  Empire  State  Telephone,  etc.,  Co.,  18  N.  Y.  S.  250 752 

31auner  v.  Williams  Co.,  36  Misc.  173 848 

Blaushan  v.  Russell,  32  A.  D.  103 1712 

Bleakley,  In  re,  5  Paige  311 724 

V.  White,  4  Paige  654 378 

Bleecker  v.  Balje,  138  A.  D.  706....  1621,  1647,  1648,  1654,  1657,  1670,  1672 

Bleelier  v.  New  York,  7  Daly  439 33 

Blendermann  v.  Wray,  60  Misc.  117,  108  N.  Y.  S.  700 1627 

Blewett  V.  Baker,  58  N.  Y.  611,  37  Super.  Ct.  23 1379 

Blinn  v.  Schwarz,  177  N.  Y.  252,  63  A.  D.  25 1033,  1035,  1036,  1037,  1039 

Bliss  V.  Lawi-ence,  58  N.  Y.  442 673,  674 

V.  Matteson,  45  N.  Y.  22,  52  Barb.  335 769,  770,  786,  803 

V.  Shwartz,  65  N.  Y.  444,  7  Lans.  186 505,  508,  509 

v.Siokles,  50  St.  R.  139,  142  N.  Y.  647 254,  212,  298,  302,  304,  327 

Bliss  Co.,  E.  w:  V.  United  States  Incandescent  Gaslight  Co.,  149  N.  Y. 

300,  78  Hun   615 1265 

Blitz  V.  Toovey,  28  St.  R'.  160 1395 

Block  V.  Robitscher,  112  Misc.  185 32,  61 

V.'  Smitb,  167  X.  Y.  S.  231 346 

V.  Stevens,  72  A.  D.  246 549,  551 

Blodgett  V.  Hall,  11  Misc.  626 1480 

Blood  V.  Goodrich,  9  Wend.  68 1178 

Bloodgood  V.  Ingoldsby,  1  Hilt.  3GS 1385,  1435 

V.  Wuest,  69  A.  D.  356 ■ 496,  1695 

Bloom  V.  Bloom,  134  N.  Y.  S.  581 93© 

V.  Saberski,  8  Misc.  311 651,  658 

Bloomingdale  v.  Braun,  80  Misc.  527 509 

V.  Brinckerhoff,  2  Misc.  49 1715,  1747,  1751,  1752 

V.  Duffy,  71  Misc.   136 1142 

V.  Hodges,  21  Misc.  6 199,  770 

V.  Lisberger,  24  Hun  355 450 

V.  Southern  Nat.  Bank,  63  A.  D.  72 275,  328,  1578 

Bloomquist  v.  Parson,  222  N.  Y.  375,  170  A.  D.  64,  88  Misc.  615.  .265,  278 

279,  312,  1564,  1590 

Bloss  V.  Bloomer,  23  Barb.  604 774 

Blossom  V.  Dodd,  43  N.  Y.  264 110,  111 

V.  Griffin,   13  N.  Y.  569 1192,  1243 

Blowers  v.  Sturtevant,  4  Denio  46 1746,  1751 

Bluemner  v.  Garvin,  120  A.  D.  29 74,  75,  1704 

Blumenfeld  v.  Stine,  42  Misc.  411,  96  A.  D.   ISO 250,  288,  297,  319 

Blumer  v.  Dyer,  84  Hun  91,  9  Misc.  235 1323 

Blunt  V.  Boyd,  3   Barb.  209 432,  433,  1171,  1172 

Boardman  v.  Davidson,  7  Abb.  Pr.  N.  S.  439 lOO 

V.  Wheeler,  15  Wkly.  Dig.  325 849,  862 

Board  of  Education  v.  Richfield  Springs  First  Nat.  Bank,  70  Hun  520 .  .  1261 

Boas  V.  Thatcher  Car,  etc.,  Co.,  8  Misc.  443 1451 

Bobbs-Merill  Co.  v.  Straus,  210  U.  S.  339 878,  879 

V.  Universal  Film  Mfg.  Co.,  160  N.  Y.  S.  37 1284 

Bobrick  v.  Hoboken  Second  Nat  Bank,  175  A.  D.  550,  220  N.  Y.  649.  .5«9,  572 

Book  V.  Healy,  8  Daly  156. .  , 1386 

Bodgerv.  Hills,  113  N.  Y.  S.  879 31,  32 


1774  NEW  YORIC  LAW  OF  CONTUACTS 

PAGEB 

Bodine  v.  Andrews,  47  A.  D.  495,  49  A.  D.  637 349 

Boehm  v.  Lies,  60  Super.  Ct.  436 1271,  1272 

V.  Miller,  45  St.  R.  281 '. 307 

Boettger  Silk  Finishing  Co.,  Henry  W.  v.  Electrical  Audit,  etc.  Co.  115 

N.   y.   S.   1102 225,  243 

Boga,n  V.  Wright,  22  Misc.  94,  21  Misc.  529 12'5i3 

Bogardus  v.  New  York  L.  Ins.  Co.,  101  N.  Y.  328 1503 

V.  Young,  64  Hun  398 346,  433,  1138,  1148,  1172 

Bogart  V.  O'Regan,  1  E.  D.  Smith  590 651 

V.  Dean,  1  Daly  259 388 

Bohde  V.  Farley,  49  Super.  Ct.  42 368 

Bohm  V.  Goldstein,  53  N.  Y.  634 382,  386,  678,     681 

Boisaubin  v.  Eeed,  2  Keyes  323 1322,  1323 

Bolen  V.  Crosby,  49  N.  Y.  183 1537 

Bolles  V.  International  Specialties  Co.,  110  N.  Y.  S.  882. 1327 

Bologh  V.  Roof  Maintenance  Co.,  112  N.  Y.  S.  1104 1471,  1472,  1476 

Bolotin  V.  Jefferson,  98  Misc.  603 642,     644 

Bolt  V.  Rogers,  3  Paige  154 763,  764,     767 

Bolton  V.  Terpeny,  14  Wkly.  Dig.  533 498 

Bond,  etc.,  Guarantee  Co.  v.  Upland  Realty  Co.,  187  A.  D.  459 1152 

Bonney  v.  Seely,  2  Wend.  481 ; 1647 

Bonsteel  v.  Vanderbilt,  21  Barb.  26 1508,  1553,  1663 

Bonta  V.  Gridley,  77  A.  D.  33 807,  809,     972 

Bonwell  v.  Auld,  9  Misc.  65,  7  Misc.  447 1704,  1728 

Bookstaver  v.  Jayne,  60  N.  Y.   146 16,  549,     554 

Bool   V.    Mix,    17    Wend.    119 1062,  1066,  1067,  1069,  1083,  1093 

1094,  1095,  1096,  1097 

Booth  V.  Bierce,  38  N.  Y.  463,  40  Barb.  114 51,  1625,  1627 

V.  Cleveland   Rolling   Mill   Co.,   74   N.   Y.    15 1188,  1230,  1232 

V.  Dodge,  60  A.  D.  23 332 

V.  Farmers',  etc.,  Nat.  Bank,  11  Hun  258,  74  N.  Y.  228 1540 

V.  Fordham,    73   A.    D.    109 344 

V.  Fuller,  35  A.  D.  117 1036,  1043 

V.  Milliken,   127   A.    D.   522 59,  472,  475,  476,     480 

1313,  1380,  1381,  1471,  1476,  1477 

V.  Seibold,    37    Misc.    101 842,  846,  859,  863,  864,  866     872 

V.  Smith,  5  Wend.   107 1666 

V.  Spuyten   Duyvil   Rolling  Mill   Co.,   60   N.   Y.   487,   3   Thomp.   & 

C.    368     1509,  1510,  1514,  1516 

Booth  Bros.,  etc..  Granite  Co.  v.  Baird,  83  A.  D.  495 1533,  1534 

1535,  1537,  1546 

Borden  v.  South  Side  R.  Co.,  5  Hun  184 736 

Boret  V.   Volgelstein,   188  A.   D.   606 1224,  1511,  1522,  1523 

Borland  v.  Welch,  162  N.  Y.  104,  38  A.  D.  284 1138,  1150 

Born  V.  Sehrenkeisen,  110  N.  Y.  55 99,  1340,  1341 

Borough  Constr.  Co.  v.  New  York,  200  N.  Y.  149,  131  A.  D.  278 1374 

1375,  1432 

Borst  V.  Boyd,  3  Sand.  Ch.  501 733,  736,     737 

Bort  V.  Snell,  39  Hun  388 593,  1532 

Borup  V.  Von  Kokeritz,   162  A.  D.   394 1442,  1444 

Boschen  v.  Multicolor   Sales  Co.,   98   Misc.   637 95] 

V.  Stockwell,   171   A.   D.   34 1031 


TABLE  OF  CASES  1775 

•>  T        .  PAGES 

Bosea  v.  Lent,  44  Misc.  437 499 

Bosley  v.  National  Mach.  Co.,  123  N.  Y.  SoO     ! SH 

B—  V   Hutchinson,  182  A.  D.  8« 137,  14l',  '1678,'  1679',  1681 

1  it  V.  Rome,  etc.,  R.  Co.,  32  St.  R.  884,  126  N.  Y.  646 815 

Boston  Nat.  Banli  v.  Armonr,  23  St.  R.  832 2^2 

Bostwick  V.  Baltimore,  etc.,  R.  Co.,  45  N.  Y.  712 . . Ill      112 

V.  Brower,    22    Misc.    709 I745,  1746^  1751 

Boswell  V.   Hudson,  etc.,  R.   Co.,   18  Super.  Ct.  699 827 

V.  Security  Mut.  L.  Ins.  Co.,  193  N.  Y.  465,  119  A.  D.  723 646 

V.   Welshoefer,   9   Daly   196 1001,  1002 

Bosworth  V.  Higgins,   26   St.   R.  474 '     335 

Botsford  V.  McLean,  45  Barb.  478,  6  Alb.  L.  J.   106 102,     187 

Botts  V.   Mercantile  Bank,    170  A.  D.   879 893,  899,  902,  1657 

Bottum  V.  Moore,   13   Daly  464 1289,  1291 

V.  Scott,   11   St.  R.  314 566,  575^     900 

Boughton  V.  Smith,  142  N.  Y.  674,  51  St.  R.  316 1401,  1408 

Bouker  \     Long  Island  R.  Co.,  89  Hun  202 1276 

Boutel  V.  Owens,  3  Super.  Ct.  655 130 

Bouton  V.  Welch,  48  A.  D.   378 1149 

Boutwell  V.  O'Keefe,  32  Barb.  434 1377,  1382 

Bovill  V.  Wood,  2  M.  &  S.  23 1547 

Bowden  v.  Owen,  103  Misc.  56 89,  423,  424,     447 

Bowdish  V.  Briggs,  5  A.  D.  529 1297 

Bowen  v.   Bowen,  2   Bradf .   336 1714,  1723 

V.  Kaughran,    1   St.   R.    121 1598 

V.   Young,    37    Misc.    547 1275,  1277 

Bower  v.  Thompson,  46  St.  R.  435 1693 

Bowers  v.  Ocean  Ace,  etc.,  Corp.,  110  A.  D.  691,  187  N.  Y.  561 663,  1118 

Bowery  Bank  v.  Gerety,  91   Hun  539,  153  N.  Y.   411 674,  985,     986 

Bowery  Nat.  Bank  v.  New  York,  3  Hun  639 1433 

V.  New  York,  63  N.  Y.  336 1430,  1440,  1442 

T.   Sntffen,  54  Hun  394 1111 

V.  Wilson,  122  N.  Y.  478,  16  St.  R.  34 674,     675 

Bowie  V-.   Brahe,    10  Super.   Ct.   35 73S,     740 

Boyd  V.  Boyd,   130  A.  D.   161 609,  941,  942,  944,  945,  970,     971 

V.  Daily,  85  A.  D.  581,   176  N.  Y.  613 175 

V.  De  La  Montagnie,  73  N.  Y.  498,  1  Hun  696.. 91,  168,  169,  784,     785 

V.  Hitchcock,    20   Johns.    76 420 

Boyden  v.  Baldwin,  15  Misc.   103,  12  Misc.  549 765 

Boyer  v.  Fenn,  19  Misc.  128,   18  Misc.  607 1001 

V.  Pack,  2  Denio  107 1684,  1687,  1689 

Boyle  V.  Bush  Terminal  R.  Co.,  210  N.  Y.  389,  151  A.  D.  551.  .825,  832,     835 

Boynton  v.  Page,   13  Wend.  425 039 

Boysen  v.  Van  Dorn  Iron  Works  Co.,  94  A.  D.  95 25,       27 

Bozzone  v.  Stafford,  85  Misc.  53 472,   1329,  1357,   1459 

Bracco  v.  Tighe,  75  Hun  140 1303,  1461 

Brackett,  In  re,  114  A.  D.  257 934,     937 

V.  Barney,  28  N.  Y.  333 972 

V.  Griswold,  112  N.  Y.  454,  14  St.  R.  449 228,  281,  283,  300,     301 

V.  Wyman,  48  N.  Y.  667 791,  792,     793 

Bradburn  v.  Solvay  Process  Co.,  18  A.  D.  542 1186,  1187 

Bradbury,   In  re,   105   A.   D.  250 530,     545 

Bradford  Co.  v.  Dunn,   188  A.  D.   454 666 


1776  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Bradish  v.  Gibbs,  3  Johns.  Ch.  523 457 

Bradley  v.   Bradley,   48   St.   R.   490 1736 

V.  Burwell,  3  Denio   61 1515,  1641,  1642 

V.  Dodge,   45  How.   Pr.  57 1741 

V.  Kingsley,   43   N.    Y.    534 796 

V.  McCutciieon,  97  Misc.  412 565,     581 

V.  McDonald,  218  N.  Y.  351,  157  A.  D.  572 1145,  1146,  1154,  1441 

V.  Mirick,  25   Hun  272,   91   N.  Y.   293 1455 

V.  Root,    5    Paige    032 1668,  1669 

V.  Seaboard  Nat.  Bank,  167  N.  Y.  427,  46  A.  D.  550 253.     291 

301,  302,     304 

Bradner  v.   Fitzhugh,   4  Wkly.   Dig.   516 1650 

V.  Strang,  89  N.  Y.  299,  23  Hun  445 290,     313 

Bradshaw  v.  Beard,   12  C.  B.  N.   S.  344.. 1617 

Bradt  v.  Krank,  164  N.  Y.  515 434,     559 

V.  Shull,  46  A.  D.  347 1626 

Brady  v.  Begun,  36  Barb.  533 727,     736 

V.  Cassidy,   104  N.  Y.   147 1184,  1185,  1188,  1189,  1195 

V.  Cassidy,  145  N.  Y.  171 1303 

V.  Edwards,   35  Misc.   435 235,  293,  315,  1579 

V.  Kingsland,  5  Civ.  Pro.  413 672 

>r.  New  York,  132  N.  Y.  415.  58  Super.  Ct.  194 1436,  1438 

V.  Smith,    8    Misc.    465 82,  83,     545 

Brainard  v.  Jones,  11  How.  Pr.  569 1542,  1547,  1551 

V.  Ten  Eyck,   102  Misc.  20 1402,  1406 

Brail  V.  Clausen,  35  Misc.  129 1421 

Brand  v.  Brand,  39  How.  Pr.  193 166 

V.  Godwin,   24  St.  R.   305,   15  Daily  456 1201,  1220,  1241 

1332,  1333,  1334,  1337 

Brantingham  v.  Huflf,  4  A.  D.  414 410 

Brass  v.  Rathbone,  153  N.  Y.  435,  40  N.  Y.  S.  466 1628 

Brassford  v.  Oelrichs,  24  Wkly.  Dig.  233 1419 

Brauer  v.  Lawrence,  165  A.  D.  8 497,  1029,  1050,  1051 

V.  Oceanic  Steam  Nav.  Co.,  178  N.  Y.  339 24,  25,       30 

V.  Oceanic  Steam  Nav.  Co.,  77  A.  D.  407 24,  25,      30 

Breakstone  v.  Buflfalo  Foundry,  etc.,  Co.,  167  A.  D.  62,  79  Misc.  496 951 

Breck  v.   Cole,  6   Super.  Ct.  79 143,  380,  786,     790 

Brede  v.  Rosedale  Terrace  Co.,  216  N.  Y.  246,  158  A.  D.  494 1201,  1270 

1279,  1569,  1576 

Breed  v.  National  Bank,  57  A.  D.  468 439,     453 

Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132,  45  Barb.  274 819,     823 

Brehm  v.   Gushal,   31   Misc.    112 293,     329 

Bremsen  v.  Engler,  49  Super.  Ct.   172 616,  681,     683 

Brennan  v.  Brighton  Beach  Racing  Ass'n,  50  Hun  188 896 

V.  Chapin,  46  St.  R.  768 1726 

Brenen  v.  Kelly,  30  Misc.  46 364 

Brett  V.  Ebel,   29  A.  D.  250 398,  852,  853,  864,     872 

Brevoort  v.  Grace,  53  N.  Y.  245 1061 

Brewster  v.  Hatch,  13  Daly  65,  1  City  Ct.  375 641,     772 

V.  Hornellsville,  35  A.  D.   101 1132 

V.  New  York  Cent.,  etc.,  R.  Co.,  145  A.  D.  51 832 

V.  Short,  43   St.  R.   768 354,     358 

V.  Shrader,   26  Misc.   480 440 


TABLE  OF  CASES  I777 

Brewster  v.  Silence,  8  N   Y   207  pages 

V.  Wooster,  131  N.  Y.  473,  58  Super!  CtVlO." .' .' {533  '  1557'   issf 

Bnck  V.  Fowler,   12  Wkly.  Dig.  310  '         ^'  ^f,] 

Brick  Presb^  Church  v.  New  York,  5  Cow.' 538 !  .' '. ! ! ! ! 026  '  1233    1523 

Bridger  v.  Goldsmith,  143  N.  Y.  424,  3  Misc.  535. .. '     les'     323 

S^^st  n?82"A%n^o'^  ^-  ^-  "^ .■.■.•:.::::S  lel? 

Brigante  v.  ^nS.^^,TY.  S.' 257 ''' '  ''''  ''''  ''''     ''l 

Brigg  ^.  Hilton,  99  N.  Y.  517 .■.'.■ nOfiVwB    1^7P 

Briggs  V.   Boyd,   56   N.   Y.   289 i.! ^^^^'  ^^^^'  ^"g 

V.  Law,    4   Johns.    Ch.   22  4,f. 

V.  Merrill,   58  Barb.   389 '.'.'.'..'. 782 

V.  Partridge,   64  N.   Y.   357 112i 

V.Smith,    4    Daly    110 ..'.'.'.'.".".".'.'. 475      476 

V.  Tillotson,  8   Johns.   304 4G2'     619 

V.  United  States,  143  U.  S.  343 . '  1526 

V.  Vanderbilt,  19  Barb.  222 ' V5O8    1631 

Brigham  v.  Fish,  21  Wkly.  Dig.  531 V. '       51 

Brightson  v.  H.  B.  Claflin  Co.,  84  A.  D.  557,  180  n!  Y.' 76  .'.V.V.V.  ISSs'   1357 

Brinckerhoff  v.   Wemple,   1   Wend.   570 1658 

Bringman  v.  Von  Glahn,  71  A.  D.  537 5C)9    571      576 

Brink  v.  Stratton,  112  A.  D.  299 .'.413',     414 

Brinkman  v.  Eisler,  26  St.  R.  94,  40  St.  K.  865.  ....'...'.'....  .624,  975^     976 

Brisban  v.  Boyd,  4  Paige  17 61,  67,       68 

Brisbane  v.  Adams,  3  N.  Y.  129 ...'....'     792 

V.  Beebe,   48  N.   Y.   631 . ...  . .    1479 

Briscoe  v.  Litt,  19  Misc.  5,  18  Misc.  742 V.  ......  1320,  1331 

Bristol   V.  Dann,   12  Wend.   142 752,  753,     759 

V.  Tracy,  21   Barb.   236 ' '  1334 

Britenstool  v.  Michaels,  56  N.  Y.  607 462 

Britton,  In  re,   15  St.  R.  445 1551 

V.  Frink,  3  How.  Pr.   102 1654 

V.Phillips,    24    How.    Pr.    Ill 39,42,60,       63 

Broadbent  v.  Marley,  27  Misc.   778 1487 

Broadway  Realty  Co.  v.  Lawyers'  Title  Ins.,  etc.,  Co.,  226  N.  Y.  335, 

171    A.   D.   792,   91   Misc.    137 1218 

Broadway  Trust  Co.  v.  Fry,  40  Misc.   680 428 

Brock  V.  Barnes,  40  Barb.  521 174,     204 

Brockaway  v.  Utica,  146  A.  D.  170 1436 

Broderick,  etc..  Rope  Co.  v.  McGrath,  81  Misc.  199 440 

Brogden  v.  Marriott,  3  Bing.  N.  Cas.  88 893 

Broiestedt  v.  South  Side  R.  Co.,  55  N.  Y.  220 736 

Bronner  v.  Hirsch,   84  N.  Y.   S.  139 ■. 350 

V.  Walter,   15  A.  D.  295 352 

Bronold  v.  Engler,  194  N.  Y.  323,  121  A.  D.  123 652,     653 

Bronson  v.  Hoffman,  7  Hun  674 654 

V.  Wiman,  8  N.  Y.  182,  10  Barb.  406 281,     315 

Brookhaven  v.  Smith,  98  A.  D.  212 1195,  1196 

Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N.  Y.  475,  57  Barb.  497 1415 

1483,  1044 

Brooklyn   Bank  v.   De  Grauw,   23  Wend.  342 1378,  13®1,  1382 

V.  Waring,  2   Sandf .   Ch.   1 370,     423 

Brooklyn  Cent  R.  Co.  v.  Brooklyn  City  R.  Co.,  32  Barb.  358 :  .10,       13 


1778  NEW  YOEI?:  LAW  OF  CONTRACTS 

PAGES 

Brooklyn  Crosstown  R.  Co.  v.  Brooklyn  City  R.  Co.,  51  Hun  600 112f) 

Brooklyn  Distilling,  etc.,  120  A.  D.  237 870 

Brooklyn  El.  R.  Co.,  In  re,  125  N.  Y.  434 1201 

V.  Brooklyn,  etc.,  R.  Co.,  23  A.  D.  29 089 

Brooklyn  First  Nat.  BanTc  v.  Jenkins,  73  Misc.  277 432 

Brooklyn  Heights  R.  Co.  v.  Brooklyn,  152  N.  Y.  244 1113 

V.  Brooklyn  City  R.  Co.,  151  A.  D.  4&5 1377 

Brooklyn  Oil  Refinery  v.  Brown,  61  N.  Y.  643,  38  How.  Pr.  444 1379 

Brooks  V.  Ball,   18  Johns.   337 416,     417 

V.  People's  Bank,  192  A.  D.  541 898,  899,  900,  1670,  1672 

Broome  v.  Taylor,  76  N.  Y.  564 1552 

Brotherson  v.  Consalus,  26  How.  Pr.  213,  6  Alb.  L.  J.  196.  .75.3,  754,  756,     760 

Brower  v.  Byrne,  151  A.  D.  543 HO* 

V.  Fisher,  4  Johns.  Ch.  441 1022,  1049 

Brown,  In  re,  77  Misc.  507 1632,  1675 

V.  Actors'  Fund,  103  Misc.  578 1356 

V.  Ashbough,  40  How.  Pr.  226 271,  276,     330 

V.  Babcock,  3  How.  Pr.  305 1541,  1542 

V.  Birdsall,  29  Barb.  549 1539,  1549 

V.  Britton,  41  A.  D.  57 882 

V.  Brown,  34  Barb.  533 616,  676,  678,  680,  681,  975,  976,  993,     994 

V.  Brown,  40  Hun  418 1621,  1668 

V.  Coddington,   72   Hun    147 426,  700,     701 

V.  Curran,   14  Hun   260 1147,  1153,  1161 

V.  Foster,  113  Mass.  136 1419 

V.  Foster,  108  N.  Y  387 1384,  1388 

V.  Genet,  63  How.  Pr.  236 .• 1707 

V.  Jonasson,  108  N.  Y.  S.  996 1576 

V.  Mason,  55  A.  D.  395 419 

V.  McCune,  7  Super.  Ct.  224 1057,  1058 

V.  Mechanics',  etc.,  Bank,  16  A.  D.  207 370i 

V.  Miles,  61  Hun  453 1017,  1035,  1037 

V.  Montgomery,  20  N.  Y.  287 222,     223 

V.  Morgan,   15   Super.  Ct.  485 1120 

V.  Morrill,  55  Misc.  224 230,  273,  280,     322 

V.  New  York,  57  Misc.  433 34,       93 

V.  New  York  Central  R.  Co.,  44  N.  Y.  79 13,       30 

V.  New  York  Cent.,  etc.  R.  Co.,  75  Hun  355,  151  N.  Y.  674 689 

V.  Nichols,  42  N.  Y.  26 1034 

V.  Norton,  50  Hun  248 .• 67 

V.  Pacific  Mail  Steamship  Co.,  5  Blatchf.  525 811 

V.  Palmer,  111  A.  D.  909 1732,  1733 

V.  Paterson,  36  A.  D.  167 .  .' 1281 

V.  Post,  1  Hun  303 217 

V.  Retsof  Min.  Co.,  127  A.  D.  368 1415,  1422,  1423 

V.  Snyder,  57  A.  D.  413,  30  Misc.  540 1480 

V.  Spohr,  180  N.  Y.  201,  87  A.  D.  522 360 

V.  Torrey,  24  Barb.  583 1027 

V.  Travelers'  L.,  etc.  Ins.  Co.,  26  A.  D.  544 694,  1704 

V.  Warwick,  80  Misc.  241 1573 

V.  Weber,  38  N.  Y.  187,  24  How.  Pr.  306 1458,  1481 

V.  Webster,   1   Law  Rep.   71 715 

V.  Williams,  4  Wend.  360 1536 


TABLE  OF  CASES  li779 

PAGES 

Browne  v.  Paterson,  36  A.  D.  167,  165  N.  Y.  400 1192,  1201,  1205 

1206,  1207,  1242 

V.  West,  9  A.  D.  135 719,  723,  762 

Brownell  v.  Winnie,  29  N.  Y.  400 1529,  1531,  1532 

Browning  v.  Fox,  183  A.  D.  778 406,  1174 

V.  Hanford,  5  Hill  588, 1247 

V.  Marvin,  100  N.  Y.  144 751,     756 

V.  New  York  Leasing  Co.,  1 10  N.  Y.  S.  928 320 

V.  Terwilligcr,   144  A.  D.   516 560 

Brown's  Water  Furnace  Co.  v.  French,  34  How.  Pr.  94 1502 

Brubaker  v.  James,  57  A.  D.  527 30 

Bruce  v.  Burr,  5  Daly  510 550 

V.  Burr,  67  N.  Y.  237 184 

V.  Carter,  1  City  Ct.  380,  7  Dalv  ?,7 1311 

V.  Davenport,  3  Keyes  472,  SO  Barb.  349 1574 

V.  Lee,  4  Johns.  410 579,  614,     779 

Brueeher  v.  Port  Chester,  101  N.  Y.  240,  31  Hun  550 1675 

V.  Port  Cheater,  101  X.  Y.  240,  17  Wkly.  Dig.  260 1682 

Bruen  v.  Bokee,  4  Denio  56 1549 

V.  Bruen,  4  Edw.  Ch.  040 325 

Brumm  v.  Gilbert,  50  A.  D.  430 450,  453,     454 

Brumme  v.  Herod,  38  A.  D.  558,  26  Misc.  33 1488,  1489 

Brumskill  v.  James,  11  N.  Y.  294 1552 

Brunner  v.  Mosner,  116  A.  D.  298 1724 

Brunold  v.  Glasser,  25  Misc.  285 1393 

Brunswiclc-Balke-Collender  Co.,  216  N.  Y.  310 64 

Brush  v.  Keeler,  5  Wend.  250 888 

Brush,  etc.,  Co.  v.  Ross,  51  Misc.  44 434 

Bruyn  v.  Russell,  52  Hun  17 408,  528,  571,  573,  574,  575,     576 

Bryant  v.  American  Tel.  Co.,  1  Daly  575 824 

V.  Ondrak,  87  Hun  477 24,       27 

Bryce  v.  Lorillard  F.  Ins.  Co.,  55  N.  Y.  240 101 

Bryon  v.  Low,  109  N.  Y.  291 706,     707 

Bryson  v.  Whitehead,  1  Sim.  &  St.  74 843 

Buchall  V.  Higgins,  109  A.  D.  607 273 

Buchanan  v.  Belsey,  65  A.  D.  58.. 1027 

V.  Currv,  19  Johns.  137 955 

v.  Tilden,  158  N.  Y.  109,  5  A.  D.  354 1149 

Buck  V.  Amidoh,  4  Daly  126 1740 

V.  Burk,   18  N.  Y.  337 1240,  1453,  1454,  1455,  1456,  1457 

V.  Houghtaling,  110  A.  D.  52 118,     145 

Buckley  v.  Artcher,  21  Barb.  585.. 227,     229 

V.  New  York,  30  A.  D.  463 136,  1680 

V.  Zimmerman,  32  Misc.  704 434 

Bucklin  v.  Morton,  105  Misc.  46 1664 

Buckmaster  v.  Consumers'  Ice  Co.,  5  Daly  313 75,       76 

Budd  V.  Howard  Thomas  Co.,  40  Misc.  52 1634,  1635,  1704 

V.  Munroe,  18  Hun  316 809 

V.  Thurber,  61   How.  Pr.  206 418 

Buel  V.  Boughton,  2  Denio  91 1S50,  1685 

Buffalo  &  Jamestown  R.  R.  Co.  v.  Giffoi-d,  22  Hun  359,  87  N.  Y.  295-.  ...     483 
Buffalo  City  Bank  v.  Codd,  25  N.  Y.  163 616 

49 


1780  NEW  YORIC  LAW  OF  OONTEACTS 

PAGES 

Buffalo  Cement  Co.  v.  McNaughton,  90  Hun  74,  156  N.  Y.  702,  157  N.  Y. 

703  1138,  1156,  1157,  1166 

Buffalo  East  Side  R.  Co.  v.  Buffalo  St.  R.  Co,  111  N.  Y.  132 1523 

Buffalo,  etc.,  Land  Co.  v.  Bellevue  Land,  etc.,  Co.,  165  N.  Y.  247,  32  A.  D. 

529,  21  Misc.  579 ■ 1^09,  15il4,  1517 

Buffalo,  etc.,  R.  Co.  v.  Dudley,  14  N.  Y.  336 482,  1604,  1607 

V.  Gifford,  87  N.  Y.  294,  22  Hun  359 484 

Buffalo  Forge  Co.  v.  Columbus,  etc..  Clay  Constr.  Co.,  112  N.  Y.  S.  460.  .   1155 
Buffalo  German  Ins.  Co.  v.  Buffalo  Third  Nat.  Bank,  162  N.  Y.  1.63,  29 

A.  D.  137 648 

Buffalo  Merchants'  Delivery  Co.  v.  Frontier  Telephone  Co.,  112  N.  Y.  S. 

862   690 

Buffalo  Press  Club  v.  Greene,  5  Misc.  501,  86  Hun  20 615,  618,     713 

714,  715,     716 

Buffalo  Rubber  Mfg.  Co.  v.  Batavia  Rubber  Co.,  90  Misc.  418 251,     279 

399,  400,     401 
Buffalo  Third  Nat.  Bank  v.  Buffalo  German  Ins.  Co.,  193  U.  S.  581,  171 

N.  Y.  670,  162  N.  Y.  163 • 648 

V.  Guenther,  123  N.  Y.  568 ,■•■■ 1738 

Buffalo  Wholesale  Hardware  Co.  v.  Hodgeboom,  90  Misc.  53      1388 

Bulkley  v.  Kaolin  Products  Co.,  187  A.  D.  103 : 1327 

Bull  V.  Bull,  31  Hun  6^ 381 

Bullard  v.  Bicknell,  26  A.  D.  319 733,     748 

V.  National  Eagle  Bank,  18  Wall.  589 648 

Bullion  V.  Bullion,  73  Hun  437 288 

Bullock  V.  Cutting,  155  A.  D.  825 48,  1471,  1476 

Bundy  v.  Newton,  29  Abb.  N.  Cas.  66 '691,     720 

Bunge  V.  Koop,  48  N.  Y.  225,  28  Super.  Ct.  1 505,  506,  509,  1379 

Buning  v.  Kittell,  27  St.  R.  354 1255 

Bunn  V.  Bartlett,  28  St.  R.  239 426 

V.  Lett,  65  Hun  43 1377 

V.  Riker,  4  Johns.  426 887,  898,    906 

V.  Winthrop,  1  John.  Ch.  329 343,  516,  524,  578,  579,  580,     959 

Bunnell  v.  Empire  Machinery  Co.,  24  St.  R.  675 434 

Burbank  v.  Beach,  15  Barb.  326 '. 419 

Burborn  v.  McDonough,  14  Misc.  4 191 

Burden  v.  Burden,  15fl  N.  Y.  287,  8  A.  D.  160 1237,  1239 

Burdiek  v.  Fox,  4  Wkly.  Dig.  393 , 213 

Burgdorf  v.  Odell,  17  Wkly.  Dig.  542 '. 13 

Burger  v.  Koelsch,  77  Hun  44 624,  625,  974,  1004,  1006 

Burgett  V.  Bissell,  14  Barb.  638 1283 

Burhans  v.  Burhans,  2  Barb.  Ch.  398 ,  . . . :     748 

V.  Carter,  13  Hun  153 469 

Burke  v.  Educational  Alliance,  23  Misc.  163 1447 

V.  New  York,  7  A.  D.  128 1261 

Burkhalter  v.  Pratt,  1  City  Ct.  22 . , : l<i)98 

Burling  v.  King,  2  Thomp.  &  C.  545 174,     725 

Burnet  v.  Bisco,  4  Johns.  235 346,  347,  475,  476,     559 

Burnett  v.  Noble,  5  Redf.  69 1704,  1715 

Burnham  v.  Burnham,  97  Misc.  199 936 

Burns  v.  Fox,  98  A.  D..507.' , :   1696 

V.  Munger,  45  Hun  75 i ! .   1424 


TABLE  OF  OASES  1781 

PAGES 

Burns  v.  New  York,  60  A.  D.  214,  31  Misc.  315 1261 

V.  New  York,  121  A.  B.  180 664 

V.  O'Rourke,  28  Super.  Ct.  649 1021,  1023 

Burns  Mfg.  Co.  v.  Clinchfield  Products  Corp.,  189  A.  D.  569 1274 

Burnside  v.  Matthews,  54  N.  Y.  78 953,  955 

Burr  V.  American  Spiral  Spring  Butt  Co.,  17  Hun  186,  81  N.  Y.  175.  .  .  120') 

V.  Beers,  24  N.  Y.  178 1136,  1137,  1157 

V.  Broadway  Ins.  Co.,  16  N.  Y.  267 1206,  1213 

Burrall  v.  Acker,  23  Wend.  606 670,  671 

Burroughs  v.  Fosteran,  2  Abb.  N.  Cas.  333 1533 

Burrows  v.  Turner,  24  Wend.  276 1649 

Burrows  Co.,  E.  T.  v.  Rapid  Safety  Filter  Co.,  49  Misc.  539 1386,  1387 

Burt  V.  Place,  6  Cow.  431 719,  973,  975,  993 

V.  Quackenbush,  72  A.  D.  547 100 

V.  Saxton,  1  Hun  551 1176 

B'Urtis  V.  Thompson,  42  N.  Y.  246 1470,  1477 

Burton  v.  Stewart,  3  Wend.  236 315,  557 

Bush  V.  Barnard,  8  Johns.  407 1289 

V.  Whitaker,  45  Misc.  74 543 

Bushnell  v.  National  Bank,  10  Hun  378,  74  N.  Y.  290 473,  1340,  1341 

Bustonaby  v.  Revardel,  71  Misc.  207 479 

Butler  V.  Alter,  139  N.  Y.  S.  882 263,  322 

V.  Butler,  77  N.  Y.  472 1498 

V.  Mail,  etc..  Pub.  Co.,  54  A.  D.  382 492 

V.  People's  Furniture  Co.,  124  N.  Y.  S  645 ... 950 

V.  Prentiss,  158  N.  Y.  49,  91  Hun  643 1584,  1585 

V.  Tucker,  24  Wend.  447 1427,  1487 

V.  Veile,  44  Barb.  166 199,  332,  333 

V.  Wright,  20  Johns.  367 1640 

Butterfield  v.  Spencer,  14  Super.  Ct.  1 34,  61,  67 

Butterick  Pub.  Co.  v.   Mistrot-Muun  Co.,   167   A.    D.    632,    217    N.    Y. 

678    609,  993 

Buttcrly  v.  Deering,  152  A.  D.  777 488 

Butternuts,  etc.,  Turnpike  Co.  v.  North,  1  Hill  518 690 

Butterwort'h  v.  Gould,  41  N.  Y.  450 1667,  1668 

Button  V.  Monroe,  22  Wkly.  Dig.  407 " 217 

V.  Weaver,  87  A.  D.  224 1740 

Butts  V.  Collins,  13  Wend.  139 1629 

Buxbaum  v.  Mason,  48  Misc.  396 1751 

Byrd  v.  Hall,  2  Keyes  646 227,  229 

Byrne  v.  Romaine,  2  Edw.  Ch.  445 494 

Byrnes  v.  Rayner,  84  Hun  199 1748 

Byron  v.  Bell,  39  St.  R.  57 1442 

'     V.  Low,  109  N    Y.  291 I2m,  1373,  1433 

V.  New  York,  -54  Super.  Ct.  41il 1496,  1496 

Byxbie  V.  Wood,  24  N.  Y.  607,  15  Super.  Ct.  267 1624,  162i5,  1654,  1677 

Cadwell  v,  Colgate,  7  Barb.  253 372 

Cady  V.  Allen,  22  Barb.  388,  18  N.  Y.  573 364 

V.  Jennings,  17  Hun  213 346 

Oaesar  v.  KuUa,  46  Misc.  587 11^4 

Ca-hiU  V.  Oilman,  84  Misc.  372 611,  890,  965,  975,  976,  994 

V.  Heuser,  2  A.  D.  292 139i,  1398,  1401 


1782  NEW  YOEIC  LAW  OF  CONTRACTS 

PAGES 

Cahoon  v.  Ber.in«:er,  16  St.  R   488 J^^* 

Cailleux  v.  Hall,  1  E.  D.  Smith  5 'J     ^~l 

Calandra  v.  Life  Assn  of  America,  84  N.  Y.  S.  498 1270,  1276 • 

Caldwell  v.  Caldwell  Co ,  88  N.  Y.  S.  OTO 1367 

V.  New  York,  148  A.  D.  304 12^ 

Calhovin  v.  Calhoun,  4&  A.  D.  52.0 517 

Calkins  v.  Falk,  39  Barb.  620,  1  Abb.  Ct.  App.  Dec.  291 70,  72,  1209 

V.  Long,  22  Barb.  97 300',  5S0,  584,  586,     938 

Callahan  v.  O'Rourke,  17  A.  D.  277 *34 

Oallanan  v.  Keeseville,  etc.,  R.  Co.,  131  A.  D.  306,  199  N.  Y.  268.  .  .1221,  1223 

1470,   1476,   156-8,  15Q0,  1592 

Callery  v.  Miller,  16  St.  R.  437 15*.  157,  16-5.,     16Y 

Calvert  v.  Cary,  50  A.  D,   619 528,  1488 

Camardella  v.  Holmes,  97  A.  D.   120 1198 

Cameron  v.  Fowler,  5  Hill  306 5211,     52:3 

V.  Fraser.  48  Misc.  8 '568 

V.  Irwin,'5  Hill  272 743 

V.  Wright,  21  A.  D.  395 30,  64,       66 

Cameron-Hawn  Realty  Co.  v.  Albany,  207  N.  Y.  377 1496,  1509 

V.  Albany,  184  A.  D.  722 1441,  149S 

Cammarafca  v.  Pennsylrania  Coal  Co.,  S'6  N.  Y.  S.  787 117,  118,  1583 

Cammeyer  v.  United  German  Lutheran  Churches,  2  Sandf.  Ch.  186. .  .43,       64 

Camp  V.  Pulver,  5  Barb.  91 19®.     249 

V.  Treanor,  143  N.  Y.  649,  142  N.  Y.  478 1186 

Campbell  v.  Coon,  149  N.  Y.  556 1444 

V.  Cypress  Hills  Cemetery,  41  N.  Y.  34 346,     581 

V.  Jimenes,  3  Misc.  516,  3  Misc.  144 1326 

V.  Jones,  4  Wend.  306 71» 

V.  Morgan,  68  Hun  490. 345,     43(7 

V.  New  York  L.  Ins.  Co.,  14  A.  D.  611 378 

v:  Renwick,  2  Bradf .   SO 1612 

V.  Richardson,  10  Johns.   406 887 

V.  Smith,  71  N.  Y.  26,  8  How.  6 1157 

V.  Vandervoort,  2  City  Ct.  315 1678,  1690 

Canada  v.  Wick,  100  N.  y".  127 1472 

Camaday  v.  Stiger,  5-5  N.  Y.  452,  35  Super.  Ct.  423 1684 

Canadian  Agency  v.  Assets  Realization  Co.,  165  A.  D.  96 233,  266,     279 

280,     282 

Canajoharie  Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191 196,     198 

Canal  Bank  v.  Albany  Bank,  1  Hill  287 1656.,  1688,  1690,  1691,  1692 

Canavan  v.  Dwyer,  14  Misc.  304 1501 

Canda  v.  Zeller,  21  St.  R.  164 387 

Candee  v.  Hayward,  37  N.  Y.  653,  34  Barb.  349 727 

V.  Smith,  93  N.  Y.  349 1537,  1538,  1539 

Candia  y.  Pescia,  1120  N.  Y,  S.  32 329 

Canet  v.  Smith,  173  A.  D.  241 74,       75 

Canfield  v.  Baltimore,  etc.,  R.  Co.,  93  N.  Y.  532 831 

V.  Canfield,   118  N.  Y.   S.   530 402 

V.  Fairbanks',   6'3   Barb.   461 1041 

V.  Weatcott,  5   Cow.  270 1340 

Canham  v.  Barry,  15  C.  B.  597 2i33 

Canning  v.  Lane,  139  N.  Y.  S.  884 662 


TABLE  OF  CASES  1783 

PAGES 

Cantner  v.  Auerbaoh,  20  Misc.  281,  20  Misc.  6 333 

Canton  v.  Claflin,  35  St.  R.  247 .223  305 

Caplan  v.  Moness,  G4  Misc.  99 '  1596 

Capobianco  v.  Thielmann,   31  Misc.  751 1120 

Carbonating  Apparatus  Co.  v.  Geary,  122  A.  D.  410 329 

Cardell  V.  McNiel,  21  N.  Y.  336 1387 

Cardwell  v.   Clark,  94  Misc.   433 743,  744 

Caren  v.  Liebovitz,   113  A.  D.  674 .'  554 

Carey  v.   Flack,   20  Misc.  296 '.[  1629 

Cargain  v.  Everett,  62  Hun  620 1462 

V.  Everett,   42  St.  R.   618 ; 1501 

Carl  V.  Carl,  166  N.  Y.  S.  961 938,  942 

V.  Meyer,  51   A.  D.  5 373 

Carl  Co.  V.  Lennon,  86  Misc.  255 918,  919,  922,  923 

Carlaftes  v.   Goldmeyer  Co.,  72  Misc.   75. _ 1117 

Carleton  v.  Lombard,  149  N.  Y.  137 ' 1385 

Carley  v.  Tod,   83  Hun   53 141 

Carlin  Constr.  Co.,  F.  W.,  v.  New  York,  etc.,  Brewing  Co.,  134  N.  Y.  S. 

493     1487,  1488 

Carling  v.  Carling,  42  Misc.  492 938,  944,  945 

Carlisle  v.  Barnes,  102  A.  D.  573 25 

Carll  V.  Spofford,  45  N.   Y.  61 ' 1256 

Carlton,   In   re,   7   Cow.  471 1061 

Carlton  Illustrations  v.  American  Locomotive  Co.,  168  A.  D.  289 1226 

Carman  v.  Plass,  23  N.  Y.  286 1551 

V.  Pultz,  21  N.  Y.   547 , 1557,  1558 

V.  Townsend,  6  Wend.  206,  6  Cow.  695 1549 

Carnana  v.  Prudential  Spice  Co.,  178  N.  Y.  S.  401 495 

Carnegie  Trust  Co.  v.  Battery  Place  Realty  Co.,  67  Misc.  452 1668,  1669 

Carney  v.  Downey,  2  St.  R.  707 423 

V.  Pendleton,  139  A.  D.  152 ■ 478 

Cams  V.  Bassick,  187  A.  D.  280 1223,  1224,  1229 

Carnwright  v.  Gray,  127  N.  Y.  92,  57  IIiui  .ji8 559,  566,  567 

568,  569,  571,  576 

Carpenter  v.   Catlin,   44  Barb.   75 1193,  1310 

v.  Cummings,    20    Misc.    661 755,  756 

v.  Mosher,   32   St.   R.  82 166 

V.  Osborn,   102  N.  Y.  552 937 

V.  Provost,  4  Super.  Ct.  537 1544 

V.  Stevens,   12  Wend.   589 1516 

V.  Stilwell,   3   Abb.   Pr.   549 1622 

V.  Taylor,   164  N.   Y.   171 495,  672,  673 

V.  Weller,  15  Hun  134 1714,  1722,  1723 

Carpenter  Co.,  John  R.  v.  Ellsworth,  151  A.  D.  532 1398,  1400,  1403 

Carpentier   v.   Minturn,   6  Lans.    56 89,  94 

V.  Minturn,   65  Barb.  293 94 

Carr  v.  Morris,  191  A.  D.  671 361,  511 

V.  National  Bank,  etc.,  Co.,   167  N.  Y.  375 279 

V.  National  Bank,  etc.,  Co.,  43  A.  D.  10,  23  Misc.  368.  .  .  .205,  206,  259 

264,  265,  312 

V.  Sanger,  138  A.  D.  32 249,  250,  281 

V.  Schermerhorn,  3  Lans.  189^  : 234,  266 

T.  Sterling,   114  N.  Y.  558 373 


1784  NEW  YORK  LAW  OF  CONTRACTS 

PAGE3 

Carrere  v.  Dun,  18  Misc.  18,  17  Misc.  294 496,  1695,  1696 

Carrington,  In  re,  163  A.  D.  544 1632 

V.  Crocker,  37   N.   Y.   336 1556 

Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  App.  Dec.  316,  40  Barb.  292 IISO 

V.  Chauncey,    132   A.   D.    13 1671 

Carson  v.  Eisner,  42  A.  D.  614 230,     243 

V.  Murray,  3  Paige  483 938,  939,     940 

Carter,  In  re,  21  A.  D.  118,  156  N.  Y.  627 1131,  1368 

V.  Beckwith,  128  N.  Y.   312,  32  St.  R.   880 1029,  1032,  1041,  1049 

1050,  1051 

V.  Eighth  Ward  Bank,  33  Misc.  128 1024,  1677 

V.  Hodge,  150  N.  Y.  532 374 

V.  Meisch,  45  St.  R.  719' 740,     784 

Carter  Co.,  Ralph  B.  v.  Fischer,  121  N.  Y.  S.  614 1386 

Cartledge  v.  West,  2  Denio  377 1479,  1489 

Caruana  v.  Prudential  Spice  Co.,   178  N.  Y.  S.  401 'I?S 

Carver  v.  Creque,  48  N.  Y.  385,  46  Barb.  507 ... 525,  1668,  1009 

Carvill  v.  MiiTor  Films,  178  A.  D.  644,  98  Misc.  650 1294,  1297 

Gary  v.  Appo,  84  N.  Y.  S.  569 33,     476 

V.  Gvumfin,  4  Hill  625 1572 

V.  Hotailing,  1  Hill  311 193,   195,  254,  325,     326 

V.  Western  iJnion  Tel.  Co.,  47  Hun  610 676,  677,  681,  993,  1000,  1004 

V.  White,  52  N.  Y.   138 , 439,     449 

Caryl  v.  Williams,  7  Lans.  416 419,       438 

Case  V.  Boughton,   11   Wend.   106 582 

V.  Case,  49  Hun  83 158,     321 

V.  Case,  203  N.  Y.  263,  137  A.  D.  393 1120,  1121,  1141,  1743 

V.  Hall,  24  Wend.  102 249,  250,     556 

V.  Phoenix  Bridge  Co.,  134  N.  Y.\78,  58  Super.  Ct.  435..  1228,  1373,  1374 

Caselli  v.  Mosso,  90  N.  Y.  S.  371 1388 

Casey  v.  Manhattan  F.  Ins.  Co.,  11  Wkly.  Dig.  198 102 

V.  Pilkington,  83  A.  D.  91 1668,  1669 

Cashman   v.  Henry,   75  N.  Y.   103 1111 

Cassady  v.  Horton,  32  Misc.  148 1386,  1391,  1395,  1459 

Cassard   v.   Hinman,    14   Super.   Ct.   207,    14    How.   Pr.    84,    19   Super. 

Ct.  8 897,  898,  899,     901 

Cassidy  v.  Aldhous,  7  Misc.  247,  7  Misc.  543 1598 

V.  De  Fevre,  45  N.  Y.  562 1447 

Casten  v.  Decker,  3  St.  R.  429 1300,  1463,  1464,  1466 

Casterton  v.   Mclntire,   3  Misc.   380 503,     504 

Castle  V.  Graham,  87  A.  D.  97 661 

Castorland  Milk,  etc.,  Co.  f.  Shantz,  179  N.  Y.  S.  131 486,     873 

Catlin  V.  Adirondack  County,  81  N.  Y.  639 1609 

V.  Billings,  13  How.  Pr.  511 1555 

V.  Green,  120  N.  Y.  441,  5  St.  R.  866 1324 

V.  Martin,  69  N.  Y.  393 1746,  1750,  1751 

V.  Munn,  37  Hun  23 1457 

V.  Tobias,  26  N.  Y.  217 1294,  1299,  1458^  1460 

V.  Vietor,  52  Super.  Ct.  169 231,     282 

Caton  Business  College  Co.  v.  Hertel,  35  St.  R.  671 276,  282,  286,     287 

Catskill  Nat.  Bank  v.  Lasher,   165  A.  D.  548 ' 452,  713,     716 

Caussidiere  v.  Beers,  2  Keyes  198 902,  1656,  1657 

Ceas  V.  Bramley,  18  Hun  187 356 


TABLE  OF  CASES  1785 

PAGES 

Ceballos  v.  Munson  Steamship  Line,  93  A.  D.  593,  42  Misc.  22.  .  .78,  79,  853 

872,  1319 

Cecil  Co.,  C.  M.  v.  C.  D.  Wood  Electric  Co.,  103  Misc.  687 1224,  1228 

Cee  Bee  Cee  Waist,  etc.,  Co.  v.  Borenstein,  164  N.  Y.  S.  703 950,  951 

Center  v.  Rush,  35  Misc.  294 1301,  1498 

Central  Bank  v.  Empire  Stone  Dressing  Co.,  26  Barb.  23 627,  1117 

V.  Kimball,  73  A.  D.   100 334 

V.  Pindar,  46   Barb.   467 1574,  1579,  1588 

Central  Bureau  of  Engraving  v.  Pratt  Co.,  60  Misc.   120 1308,  1579 

Central  City  Bank  v.  Dana,  32   Barb.   296 548 

Central  New  York  Telephone,  etc.,  Co.  v.  Averill,  55  Misc.  346.  .836,  842,  855 

V.  Averill,  199  K.  Y.  128,   129  A.  D.  752,  58  Misc.  59 689,  839,  994 

995,  997 

Central  Presb.  Church  v.  Thompson,  8  A.  D.  565 593,  594 

Central  Trust  Co.  v.  Gaffney,  157  A.  D.  501,  215  N.  Y.  740 346,  520,  583 

V.  New  York  City,  etc.,  E.  Co.,  42  Hun  602 1579 

Chaffee  v.  Thomas,  7  Cow.  358 J 434,  .525 

Chalmers  v.  Wright,  28   Super.  Ct.   713 737 

Chamberlain  v.   Barnes.   26   Barb.    100 782 

V.  Cuming,  37  Misc.  815 ; 941 

V.  Pratt.  33  N.  Y.  47 1354 

V.  Prior,  2  Keyes   539 .'. 313 

V.  Taylor,  92  N.  Y.  348,  26  Hun  601 .' 744,  745 

Chambers  v.  Lancaster,  3  A.  D.  215 1384 

V.  Lancaster,  160  N.  Y.  342 1388 

V.  Lewis,  11  Abb.  Pr.  210,  10  Abb.  Pr.  206 1614,  1624 

V.  Sterling  Automobile  Mfg.  Co.,   163  N.  Y.  S.  574 1704 

Chambovet  v.  Cagney,  35  Super.  Ct.  474 1112 

Champagne  v.  Powell  Medicine  Co.,  48  A.  D.  344 1415,  1420,  1421,  1490 

Champion  v.  Joslyn,  44  N.  Y.  653 1378 

V.  White,  5  Cow.  509 580 

Champlin  v.  Laytin,  18  Wend.  407,  6  Paige  189,  Edw.  Ch.  467 86,  89 

V.  Rowley,  18  Wend.  187,  13  Wend.  258 1299,  1460,  1481,  1482 

Chandler  v.  Herrick,  19  Johns.  129 '. 700 

Chapin  v.  Candee,  14  Misc.  453 1362,  1397 

V.  Hollister,  7  Lans.  456 562 

v.  Merchants'  Nat.   Bank.   14  St.  R.   272 974 

V.  Potter.  1  Hilt.  366 •  •  .  .1184.  1187 

V.  Shafer.    49    N.    Y.    407 1068,  1084,  1097 

Chapman  v.  Brooklyn,  40  N.  Y.  372 1618,  1662,  1663.  1681 

V.  Forbes,  123  N.  Y.  532 1650,  1651,  1676 

V.  Fowler,  132  A.  D.  250 1385 

V.  Ogden,  37  A.  D.  355 436 

V.  Robertson,   6   Paige   627 1267 

Chappel  V.  Brockway,  21  Wend.  157 608,  611,  838,  842,  843,  852 

856,  857,  861,  872 

Chard  v.  Hamilton,  56  Hun  259,  27  N.  E.  409 1533,  1542,  1544,  1545 

V.  Ryan-Parker  Constr.   Co.,   182  A.  D.  455 680,  681,  1004,  1006 

Charles  v.  People,  1  N.  Y.   180,  3  Denio  212 925 

Charlop  v.  Waldmah,  117  N.  Y.  S.  910 1350,  1351 

Chase  v.  Lippe,  12  Wkly.  Dig.  182 1454 

v.  Second  Ave.  R.  Co.,  97  N.  Y.  384,  48  Super.  Ct.  220.  .1354,  1357,  1607 

Chatterton  v.  Fisk,  1  Abb.  N.  Cas.  88 1379 


1786  NEW  YORK  LAW  OF  OONTEACTS 

PAGES 

Chauvet  v.  Ives,  52  A.  D.   411 1480 

Cheevfer  v.  Schall,  87  Hun  32 28 

Chegaray  v.  New  York,  13  N.  Y.  220 -. ICSl 

Chemung  Canal  Bank  v.  Payne,  164  N.  Y.  252,  22  A.  D.  353.  .  .994,  995,     996 

Chenango  Bamk  v.  T.  Hyde,  4  Cow.  567 751 

Cheney  v.  Syracuse,  etc.,  R.  Co.,  8  A.  D.  620 731 

V.  Thornton,  43   St.   R.   510 566 

Cherfie  v.  Reynolds,  108  Misc.  732,  189  A.  D.  904 215 

Chesebrough  v.   Conover,   140  N.  Y.  3!S2,   50  St.  R.  463 67S,  679,  681 

Chester  v.  Comstock,  40  N.  Y.  575 275 

V.  Diekerson,  52  Barb.  349,  54  N.  Y.  1 313 

V.  Jumel,  24  St.  R.  214,  125  N.  Y.  237 724,  729,  762 

V.  Kingston  Bank,  16  N.  Y.  336,  17   Barb.  271 1684 

Chesterfield  v.  Janssen.  2  Ves.  125 207 

Chicago,  etc.,   R.   Co.  v.  Dane,  43   N.  Y.   240 18,  35,  39,  43,  474,  477 

490,  491 

.  V.  Solan,   169  U.  S.   133 827,  834 

Chilcott  V.  Trimble,  13  Barb.  502 525,  529,  1744 

Children's  Aid  Soe.  v.  Loveridge,  70  N.  Y.  387 155 

Childs  V.  Barnum,  11  Barb.  14,  3  Super.  Ct.  58 545,  564,  565,  586,  587 

Chillicothe  Bank  v.  Dodge,  8  Barb.  233 622,  983,  1684,  1687 

Chipman  v.  Montgomery,  63  N.  Y.  221,  4  Hun  739 1059 

Chisholm  v.  Eisenhuth,  69  A.  D.  134 193,  260,  292,  312,  325,  326,  1590 

Christie  v.   Gage,  71   N.   Y.    189 737 

V.  Gage,  2  Thomp.  &  C.  344 738 

Christiensen  v.  Morse  Dry  Dock,  etc.,  Co.,  179  A.  D.  825 816 

Christopher  v.  Van  Liew,  57  Barb.   17 383 

Christopher,  etc.,  St.  R.  Co.  v.  Twenty-third  St.  R.  Co.,  149  N.  Y.  51, 

78  Hun  462    100,  101 

Chrysler  v.  Canaday,  90  N.  Y.  272,  12  Wkly.  Dig.  214 255,  256,  257 

Chu  Pawn  v.  Irwin,  82  Hun  607 107,  108,  185 

Church  V.  Brown,  21  N.  Y.  315 354,  356 

V.  Lapham,  94  A.  D.  550 51 

V.  Schoonmaker,  115  N.  Y.  570,  42  Hun  225 737 

V.  Wilson,   152  A.  D.  844 882 

Churchill  v.  Hunt,  3  Denio  321 1376 

V.  Onderdonk,  59  N.  Y.  134 735 

V.  St.  George  Development  Co.,  174  A.  D.  1 233,  266,  278,  297 

312,  315 

V.  Trapp,  3  Abb.  Pr.  306 1543,  1551 

Cincinnati,  etc.,  R.  Co.  v.  Rankin,  214  U.  S.  319 833,  835 

Citizens'  Cent.  Nat.  Bank  v.  Munn,   115  A.  D.  471,  49  Misc.  319 1634 

Citizens'  Mut.  L.,  etc..  Fund  Ass'n  v.  Webster,  25  Barb.  263. 543 

Citizens'  Nat.  Bank  v.  Lilienthal,  40  A.  D.  609 436 

V.  Wetsel,  96  A.  D.  85 1575 

Citizens'  Permanent  Sav.,  etc.,  Ass'n  v.  Rampe,  68  A.  D.  556.  .  .450,  451,  454 

455,  456 

Citroen  v.  Adam,  53  Hun  629 1186 

City  Bank'  v.  Dearborn,   20  N.  Y.  244 1553 

1.  Perkins,  29  N.  Y.  554,  17  Super.  Ct.  420 200,  610,  625,  p26 

City  Trust,  etc.,  Co.  v.  Waldhauer,  47  Misc.  7 877 

Claflin  V.  Butterfly,   12  Super.  Ct.  327 1553 

V.  Flack,  36  St    R.   728 302,  304 


TABLE  OF  CASES  1:787 

Claflin  V.  Moore,  42  Super.  Ct.  262 252^^^254 

«.  Ostrom,  54  N.  Y.  581 • ViaV   115''  1153 

Clancey  v.  Onondaga  Fine  Salt  Mfg.  Co.,  62  Barb.  395 867,  870      881 

Clancy  v.  Byrne,  56  N.  Y.  129,  65  Barb.  344.  .  ..  1144 

V.  Button,  129  A.  D.  23 iVe      147 

Clapp  V    Byrnes,  155  N.  Y.  535,  3  A.  D.  284. ...'...  .■.■.■.■.".VlOsV/ 1190^  1204 
Clark,  In  re,  184  N.  Y.  222,  108  A.  D    150  758 

V.  Baird,  9N.  Y.  183 '.'.'.'.'.'.'.'.'.2i9','2n&,     331 

V.  Bamer,  2   Lans.   67 220      221 

V.  Carolina,  etc..  River  E.  Co.,  225  N.  Y.   589  '  1197 

V.  Clark,  28  Hun  509 .■'.■.■.■.■  ■■458,'  4C3',     929 

V.  Crandall,  3  Barb.  612 I377 

V.  Dales,  20  Barb.  42 61,  67,  68,  80,  368,  1173,  1176,  1177,  1180 

1182,  1278 

V.  Davis,  28  Abb.  N.   Cas.   135 729,  735,  739,     740 

V.  Devoe,   124  N.  Y.  120,  48  Hun  512 1190,  ]iri2,  1204,   1206,  1207 

V.  De  Wandelaer,  124  N.  Y.  S.  9-U 1189,  1193,  1198,  1204,  1235 

V.  Fey,  121   N.  Y.   470 1173 

v.  Fitch,  2  Wend.  459 I744 

V.  Fosdick,  118  N.  Y.  7,   13  Daly  500 938,     939 

V.  Gilbert,  26  N.  Y.  279,  32  Barb.  576 12:14,   1403,   1467,  1408,  1469 

V.  Howard,  150  N.  Y.  232,  74  Hun  228 1153,  1155 

V.  Lyons,   38    Misc.   516 447 

V.  Marsiglia,  1  Denio  317 1376 

V.  New  York,  3  Barb.  2SS 12,60,  1431 

V.  New  York,  4  N.  Y.  33S 1342,  1462,   1467,'  1469 

V.  New  York  L.  Ins.,  etc.,  Co.,  64  N.  Y.  33,  7  Lans.  322.. 1192,  1194,  1239 

V.  Parker,  19  Wend.  125 1551 

V.  Pinney,  7  Cow.  681 1196 

V.  Pinney,  6  Cow.  297 1662 

V.  Rankin,   46   Barb.   570 210,  219,  263,     288 

V.  Rawson,   2    Denio    13-') 1123 

V.  Thorp,   15   Super.  Ct.   680 373,     587 

V.  Todd,  41  St.  R.  758 1710,  1711,  1714 

V.  Tryon,   4   Misc.   63 370 

V.  Ulster,  etc.,  E.  Co.,  189  N.  Y.  93 470,  473 

V.  Van  Surlay,  15  Wend.  43C,  20  Wend.  305 1061 

V.  West,  193  N.  Y.  349,   125  A.  D.  654 .. 370,  1485 

V.  West,   137  A.   D.  23 1293,  1294,  1302,  130G,  1308,  1309 

1462,   1482,   1484,   1490,   1501 

V.  Woodruff,  83  N.  Y.  518,  18  Hun  419 1192,  1208,  1214,  1235 

Clarice  v.   Borough  Asphalt  Co.,  93  Misc.  662 1576 

V.  Davenport,  14  Super.  Ct.  95 563 

V.  Dutcher,  9  Cow.  674 89,  1678,  1683. 

T.  Hughes,  13  Barb.  147 734,  736,  1313 

Clarke  Contracting  Co.  v.  Nev?  York,  229  N.  Y.  413,  182  A.  D.  835.  .1409,  1565 

Clarkson  v.  Mitchell,  3  E.  D.  Smith  269 1578 

Clausen  v.  Title  Guaranty,  etc.,  Co.,  168  A.  D.  569. .  .  .1193,  1198,  1204,  1219 

1222,  1238 

V.  Vonnoh,  55  Misc.  220 1415,  1419 

Cleary  v.  Municipal  Electric  Light  Co.,  47  St.  R.  172,  139  N.  Y.  643.  . .    1581 

1589 
Clegg  v.  New  York  Newspaper  Union,  72  Hun  395 1310,  1316 


1788  NEW  YORK  LAW  OP  CONTRACTS 

PAGES 

Clement  v.  Brush,  3  Johns.  Cas.   180 1541 

Clements  v.  Yturria,  81  N.  Y.  285,  14  Hun  151 952  . 

Cleveland  v.  Clark,  191  A.  D.  625 1305,  1314 

Cleveland,  etc.,  R.  Co.  v.  Dettlebach,  23'9  U.  S.  588 835 

Clews  V.  Bank  of  New  York  Nat.   Banking  Ass'n,   89  N.  Y.   418,   105 

N.  Y.  398,  114  N.  Y.  70 1688 

Clifford  V.  Braun,  71  A.  D.  432 175 

:      v.,  Hughes,   139  A.  D.  730 694,  695,  1002,  1004 

Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454 1519,  1520 

V.  Rowland,  24  Barb.  634 1 744 

V.  Strong,  9  Johns.  370 146 

Clough  V.  Murray,  19  Abb.  Pr.  97 557 

V.  Murray,  26  Super.  Ct.  7 1175,  1561 

Clover  Condensed  Milk  Co.  v.  Cushman  Bros.  Co.,  31  A.  D.  108 1325,  1343 

Clover   Farms  Co.  v.  Schubert,   46  Misc.   434 275 

Clow  v.   Borst,  6  Johns.   37 378 

Clowes  V.  Berckmanns,  58  A.  D.  488 1128 

Cloyes  V.  Cloyes,  36  Hun   145 *'*1 

Clute  V.  McCrea,  IE  8t.  R.  647 1«*() 

V.  New  York  Cent.,  etc.,  R.  Co.,  120  N.  Y.  267,  5  St.  R.  117.  . .  .736,  7«7 

Clyde  V.  Wood,  189  A.  D.  737 ; •. 4*3 

Coady  v.   Curry,   8  Daly  58 14H3 

Coast  V.  McCaffery,  46  A.  D.  436 : 100 

Coates  V.  Emporia  First  Nat.  Bank,  91  N.  Y.  20 ©1 

Cobb  V.  Dows,  10  N.  Y.  33S :  •  .  .  lenJO 

V.  Harmon,  23  N.  Y.  148 1497,  1.^09 

V.  Hatfield,  46  N.  Y.  533 183,  188,  193,  315,  316,  317,  1573,  1577 

1578,   1579,  15S2 

V.  Johnson,   35   Misc.    109 3ia4 

V.  Titus,   10  N.  Y.   198 468,  469 

V.  Williams,   7   Johns.   24 13»)1 

Cochran  v.  Van  Surlay,  20  Wend.  365,  15  Wend.  436 1061 

Codd  v.  Rathbone,  19  N.  Y.  37 lUHO 

Coddington  v.  Bay,  20  Johns.  637   440 

v.  Davis,  1  N.  Y.  186,  3  Denio  16 1209,  1241,  1243 

Oody  v.  Dempsey,  »6  A.  D.  335   626,  659 

V.  New  York,  71  A.  D.  54 13>71,  15^9 

Ooe  V   Hobby,  72  N  Y.  141,  7  Hiin  157 351,  507,  ■513,  1175 

Coffey  V.  Burke,  132  A.  D.  128,  190  N.  Y.  563 &68,  773,  774,  970,  971 

973,  974,  975 

Coff-Garrod  Co.  v.  Dodwell,  170  N.  Y.  S.  615 1173 

Coffin  V.  Atkins,  59  Super.  Ot.  -582 127^ 

V.  Hollistcr,  31   Hun  91 '. '. 291 

V.  Hollister,  27  St.  R.  637,  124  N.  Y.  644 223,  228,  273,  292 

V.  Lockhart,   71    Hun   262   4CJ8 

Coggill  V.  American  Exch.  Bank,  1  N.  Y.  113) 1089 

Cohen  v.  Berlin,  etc..  Envelope  Co.,  166  N.  Y.  292,  38  A.  D.  499,  9  A.  D. 

425  61 6,  617,  848,  867,  868,  86i9,  »71i,  1200 

V.  demons,  7   Misc.   449 1704 

V.  Ellis,  52  Hun  133 .1574,  1579 

V.  Ellis,  16  Abb.  N.  Cas.  320 1584.  1588 

V.  Hershfield,  30  St.  R.  436 1667 


TABLE  OF  CASES  1789 

PAGES 

Cclien  V.  Hirsch,  6  Misc.  596 487 

V.  Kohler,  V58  A.  D.  435 2i93 

V.  lletropolitan  L,  Ins.  Co.,  85  Misc.  406 325 

V.  Miller,  46   Misc.    106 3.31 

V.  Moshkowitz,  17  Misc.  389 12i9'3,  1300,  1302,  1466 

V.  New  York  Mut.  L.  Ins.  Co.,  50  N.  Y.  610 952,  965,  956,  1526 

V.  Piatt,  69  N.  Y.  348 1570 

V.  Siegel,   172  A.   D.  21 12 

V.  Silverman,  4  A.  D.  503 1274,  1276 

V.  Valley  Stream  Realty  Co.,  90  Misc.  343 108,5,  1086,  1067,  1088 

V.  Walworth,  95  Misc.  479 1207,  1234 

V.  Weinberg,  N.  y.  Daily  Reg.  April  11,  liS84 1055 

Cohn  V.  Goldman,  76  N.  Y.  284,  43  Super.  Ot.  436 307,  332 

-i .  Husson,  5'7  Super.  Ct.  238,  119  N.  Y.  609 360,  468,  566 

V.  King,  172  N.  Y.  S.  288 1138 

V.  Tanner  Motor  Car  Co.,  163  A.  D.  883 1501 

Cohoes  V.  Cropsey,  55  N.  Y.  685 7115 

Coit  V.  Houston,  3  Johns.  Cas.  243 1382,  1454 

V.  Planer,  30  Super.  Ct.  413,  51  N.  Y.  647 1612 

Colaizzi  v.  Pennsylvania  R.  Co.,  208  N.  Y.  275 815,  817 

Col'berg  v.  Emerson,  28  A.  D.  188 1458 

Colby  V.  Colby,  81  Hun  221 .' 458 

Cole  V.  Goodwin,  19  Wend.  251 112,  831 

V.  Mendenball,  117  A.  D.  786 389,  42i3 

V.  Saekett,   1   Hill  516 4ia 

Coleman  v.  Beach,  97  N.  Y.  545 1192,  1204,  1221 

V.  Bean,  3  Keyes  94 374 

V.  Hiler,  85  Hun  547 1138,  1140,  1158 

V.  Manhattan  Beach  Imp.  Co.,  94  N.  Y.  229,  26  Hun  52l5 732,  7313 

Coles  V.  Appleby,  87  N.  Y.  114,  22  Hun  72 432 

Collender  v.  Dimsmore,  55  N.  Y.  200 Ill 

Collier  v.  Miller,  137  N.  Y.  332,  62  Hun  99 342,  387 

V.  Rutledge,   136  N.  Y.  621 1257,  1268 

V.  Trow's  Printing,  etc..  Binding  Co.,  49  Hun  147 475,  479 

Collins,  In  re,  25  How.  Pr.  157 1062 

V.  American  News  Co.,  34  Misc.  260,  68  A.  D.  639 475 

V.  Ball,  31  Hun  187 '. 374 

V.  Brooks,  20  How.  Pr.  327 1594 

V.  Buffalo,  etc.,  Co.,  145  A.  D.  148 742 

V.  Oarlin,   121  A.  D.  524 1704 

V.  Hall,  50  N.  Y.  687 1379 

V.  Knuth,  51   A.  D.   188 1214,  1215 

V.  Lane,  80  N.  Y.  627 713,     717 

V.  Ragrew,   15  Johns.  5 913 

Y:  Railei,   20  Hun   246 9'7 

V.  Seannell,  101  Misc.  601 1654 

V.  Vanderbilt,  21   Super.  Ct.  313 1431 

Collister  v.  Hayman,   183  N.  Y.  250 884 

Collyer  v.  Collyer,  113  N.  Y.  442 1611,  1612,  1710,  1714,  1733,  1735 

Colon  V.  East  One  Hundred  and  Eighty-Ninth  St.  Bldg.,  etc.,  Co.,  141 

A.  D.  441 118,  119,     120 

V.  Hebbard,  105  N.  Y.  S.  805 136 


1790  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Colon  V.  Hosier,  165  N.  Y.  S.  745,  97  Misc.  506 784,     7  So 

Colquhoun  v.  New  York  Firemen  Ins.  Co.,  15  Johns.  352 953 

Colston  V.  Pemberton,  21  Misc.  619,  20  Misc.  ,410 354,     356 

Colt  V.  O'Connor,  59  Miso.  83 424,  *31,     475 

V.  Phoenix  F.  Ins.  Co.,  54  N.  Y.  595 1234 

Colton  V.  Kennedy,  74  Misc.  217 704 

V.  Simmons,  6  St.  R.  608 924,  925,  989,  1006 

Columbia  Bank  v.  Hagner,  1  Pet.  455 1315 

V.  Newcomb,   6  Johns.   98 15*9 

Columbia  College  v.  Lynch,  70  N.  Y.  440.. 463,  4G5,  543,  547,  SS4,  885,  1122 

Columbian  Ins.t.  v.  Cregan,  11  Civ.  Pro.  87 673 

Oolville  V.  Besly,  2  Dendo  139 1'663 

Colvin  V.  Post  Mortg.,  etc.,  Co.,  173  A.  D.  85 393 

V.  Post  Mortg.,  etc.,  Co.,  225  N.  Y.  510 441 

Comey  v.  United  Surety  Co.,  217  N.  Y.  268,  160  A.  D.  698 1218 

Comins  v.  Pottle,  22  Hun  287 1541 

Comley  v.  Dazian,  114  N.  Y.  Ii61 1141 

V.  Dazian,  53  Super.  Ct.  516 1142 

Commercial  Bank  v.  Catto,  20  A.  D.  236,  163  N.  Y.  569 200 

V.  Pfeiffer,  22  Hun  327,  108  N.  Y.  242 662,  1606,  1608,  1660 

V.  Rochester,   41   Barb.   341 120,     146 

V.  Warren,  15  N.  Y.  577 366' 

Commercial  Cable  Co.  v.  Philipp  Bauer  Co.,  102  Misc.  699 1361 

V.  Bauer  Co.,  102  Misc.  699,  100  Misc.  663 1498,  1511 

Commercial  Telegram  Co.  v.  Smith,  47  Hun  494...  II,  19,  24,  30,  1319,  1320 
Commercial  Travelers'  Home  Ass'n  v.  McNamara,  95  A.  D.  1,  42  Misc. 

268    590,     592 

Commercial  Wood,  etc.,  Co.  v.  Northampton  Portland  Cement  Co.,  115 

A.  D.  388 474,     47« 

Commoss  v.  Pearson,  190  A.  D.  699 616 

Comora  v.  Mariano,  24  Misc.  755 1318 

Compton  V.  Elliott,  48  Super.  Ct.  211 378 

V.  Jones,   4  Cow.   13 433 

Comstock  V.  Ames,  3  Keyes  367 199,  200,  275,     282 

v.  Green,  88  Hun  64 1745,  1752 

V.  Smith,   7   Johns.   87 525 

Conaughty  v.  Nichols,  42  N.  Y.  83 3i35 

Concordia  Sav.,  etc.,  Ass'n  v.  Read,  124  N.  Y.  189 378 

Oonderman  v.  Trenchard,  58  Barb.  165 713,  714,     716 

Condict  v.  Onward  Constr.  Co.,  210  N.  Y.  88 1439 

Condon  v.  Callaghan,  9  Abb.  N.  Cas.  407 1325 

Conger,  Matter  of,  113  Misc.  129 596 

Oonkey  v.  Bond,  36  N.  Y,  427 205 

Oonklin,  In  re,  8  Paige  450 1049 

Conley  v.  Buffalo,  65  Misc.  100 143 

Conlon  V.  Hosier,  1|65  N.  Y.  S.  745,  97  Misc.  506 782,     783 

V.  Marsh,  190  A.  D.  396 33il 

V.  Marsh,  97  Misc.  506,  165  N.  Y.  S.  745 783,  784,  1006 

Connecticut  Mut.  L.  Ins.  Co.  v.  CTeveland,  etc.,  R.  Co.,  41  Barb.  9.  .388,     5«2 
Connecticut  Valley  Granite,  etc.,  Co.  v.  New  York,  etc..  Bridge,  32  A.  D. 

83     1337 

Connelly  v.  Connelly,  32  A.  D.  3192 432 

V.  O'Connor,  117  N.  Y.  91 402 


TABLE  OF  CASES  1791 

PAGES 

Connor  v.  Williams,  25  Super.  Ct.  46 11-53 

Conor  V.  Dempsey,  49  N.  Y.  665 1386 

Ccmover  v.  Brush,  2  N.  Y.  Leg.  Obs.  289 535 

Conrad  v.  IthiucsL,  16  N.  Y.  158 1162 

V.  Williams,  6  Hill  444 928 

Oonrady  v.  Loewer's  G«mbrinus  Brewery  Co.,  107  N.  Y.  S.  94 1174,  1396 

1404,  1458 

Conroe  v.  Birdsall,  1  Johns.  Cas.   ]27 1057,  1065,  1066,  1069,  1081 

Conrow  v.  Little,  115  N.  Y.  387 316,  1575 

Conroy  v.  Barrett,  95  Misc.  247 1123 

V.  Gale,  5  Lans.  344 1 1,62 

Consolidated  Nat.  Banlc  v.  Middletown  First  Nat.  Bank,  129  A.  D.  538, 

19S  N.   Y.   516 1689 

Consolidated  Rubber  Tire  Co.  v.  Firestone  Tire,  etc.,  Co.,  144  A.  D.  225.  470 

Constable  v.  Eosener,  82  A.  D.  155,  178  N.  Y.  587 1746,  1747,  1751 

Construction  Reporter  Co.  v.  CrowTiinshield,  16  Misc.  381 191,  238,  322 

Consmners'  Ice  Co.  v.  Webster,  32'  A.  D.  592,  79  A.  D.  350 11,  12,  85 

96,  1501 
Continental   Asphalt   Paving   Co.   v.    Hudson,   etc.,  R.    Co.,    143  A.   D. 

o'38     1163,  1164 

Continental  Coal,  etc.,  Co.  v.  Kilpatrick,  172  A.  D.  541 213,  214,  249 

281,  290 

Continental  Nat.  Bank  v.  Strauss,  137  N.  Y.  148,  60  Super.  Ct.  151 1062 

1066,  1098,  1100 
V.  Tradesmen's  Nat.  Bank,  173  N.  Y.  272,,  59  A.  D.  103,  36  A.  D. 

112     1650,  1688,  1692,  li693 

Continental,  Securities  Co.  v.  New  York  Cent.,  etc.,  R.  Co.,  217  N.  Y. 

119,  168  A.  D.  345 422 

Converse  v.  Kellogg,  7  Barb.  590 382,  383,  365,  494,  506 

V.  Sharpe,  161  N.  Y.  571,  37  A.  D.  399 612,  613,  804,  805 

V.  Sickles,   146  N.  Y.  200 198 

V.  Sickles,  16  A.  D.  49,  17  Misc.   169 254,  300,  301,  304,  326 

Conway  v.  Conway,  4  Misc.  312 .  ; 902 

V.  Conway,  5   Super.   Ct.   650 1647 

v.  Cooney,   111  A.  D.  864 11714,  1734,  1735 

Cook,  Matter"  of,  25  St.  R.  64 1030 

Cook,  In  re,  17  How.  Pr.  337 1061 

V.  Allen,  67  N.  Y.  578,  5  Hun  961 1187,  1210 

V.  Berrott,  50   St.  E.   163 328,  1138,  1153 

V.  easier,   87  A.   D.   8 474,  469 

V.  Dean,  11  A.  D.  123,  160  N.  Y.  660 1163v  1164 

V.  Freudenthal,  80  N.  Y.  202,  14  Hun  542 669,  670 

V.  Horwitz,   14  Hun  542 373 

V.  Husrted,   12   Johns.    188 I16II 

V.  Mclncrow,  6  Wkly.  Dig.  444 1547 

V.  Travis,  20  N.  Y.  40O,  22  Barb.  338 732,  736 

Cooke  V.  Davis,  53  N.  Y.  318 404,  620,  1258 

V.  Higgins,    162   A.   D.    204 15©,  157,  170,  171 

V.  Nathan,   16  Barb.  342 236 

V.  Odd  Fellows'  Fraternal  Union,  49  Hun  23i 1450 

Coon  V.  Knap,  8  N.  Y.  402 8 

V.  Stoker,  2  St.  R.  626 633 


1792  NEW  YORK  LAW  OP  CONTRACTS 

PAGES 

Ooonley  v.  Anderson,  1  Hill  519 1273,  1315 

V.  Wood,   36   Hun   559 1532,  153S,  1537 

Cooper,  In  re,  6  Misc.  SOI 1711,  171-5,  1717 

V.  AUport,  10  Dalv  352 1085 

V.  Brooklyn  Trust"  Co.,  W8  A.  D.  211,  87  A.  D.  610 528,  169S,  1696 

V.  Harvey,  41   St.  E.   594 256 

V.  Moore,  55  Misc.   102 166 

V.  Payne,  lOS  A.  D.   118 1387 

V.  Payne,  111  A.  D.  785 565 

Cope  V.  Wheeler,  41  N.  Y.  303 1652 

Copeland  v.  Dunn,  164  A.  D.  904 1724 

Coplav  Iron  Co.  v.  Pope,  108  N.  Y.  232 13-84,  1387 

Oopp  V.  Colorado  Coal,  etc.,  Co.,  20  Misc.  702. 1327,  1355.,  1356 

Corcoran  v.  New  York  Cent.,  etc.,  R.  Co.,  26  A.  D.  479,  20  Misc.  197 . .  491 

500 

Cormack  v.  New  York,  etc.,  R.  Co.,  196  N.  Y.  442 113 

Cormick  v.  McCarton,  95  A.  D.  426,  91  A.  D.  613 668 

Corn  V.  Bergmann,  138  A.  D.  2i60. 25,  34,  36 

V.  Bergmann,  145  A.  D.  218 16,  40,  42 

Cornelius  v.  Reiser,  33  St.  R.  424 1726 

Cornell  v.  Cornell,  96  N.  Y.  108 1482,,  1483 

V.  Dakin,  38  N.  Y.  253 670,  671 

V.  Fox,  96  A.  D.  71 1268  1379 

V.  King,   1'3  Wkly.  Dig.   327 794,  795 

V.  Prescott,   2   Barb.   16 1157 

V.  Standard  Oil  Co.,  91  A.  D.  345 1450 

V.  Todd,  2  Denio  130 1211 

V.  Utiea,  etc.,  R.  Co.,  61  How.  Pr.   184 794,  795 

Corn  Exch.  Bank  v.  Naassau  Bank,  91  N.  Y.  74 1688 

Corning  v.  Troy  Iron,  etc.,  Factory,  40  N.  Y.  191 731 

Cornwell  v.  Clement,  87  Hun  50 729,  736',  747,  748 

Corrigan  v.  Coney  Island  Jockey  Club,  27  Abb.  N.  Cas.  294 894 

V.  E.  M.  P.  Producing  Corp.,  179  A.  D.  810 1302,  1459 

Corsi  V.  Maretzek,  4  E.  D.  Smith  1 1434 

Cortland  First  Nat.  Bank  v.  Green,  43  N.  Y.  298 196,  197 

Corwin  v.  Corwin,  6  N.  Y.  342,  9  Barb.  219 344 

V.  Davison,   9    Cow.    22 248,  265,  334 

V.  Hawkins,  42  A.  D.  571 849',  86i3 

Oosgray  v.  New  England  Piano  Co.,  10  A.  D.  351 491,  496 

Cosgriff  V.  Dewey,  164  N.  Y.  1 1618 

Costar  V.  Brush,  25  Wend.  628 679 

Oostello  V.  Curtis,  13  Wkly.  Dig.  20 894 

Costello  V.  Herbst,  18  Misc.  176,  16  Misc.  687 1193 

Coster  V.  Albany,  43  N.  Y.  399 1136,  1137,  1145,  1146,  1152i,  1155,  1162 

V.  Morris,  21  St.  R.  967 1704 

Cotman  v.  Wisdom.  83  Ark.  601 1733 

Cottage  Street  Methodist  Episcopal  Church  v.  Kendall,  121  Mass.  528..  598 

CoughJin  v.  New  York,  etc.,  R.  Co.,  71  N.  Y.  443 760,  761 

Coughtry  v.  Levine,  4  Daly  335 1205 

Coulson  V.  Whiting,  12  Daly  408 210,  213,  219 

Counsel  v.  Vulture  Min.  Co.,  5  Daly  74 1258 

Coursey  v.  Morton,  132  N.  Y.  556 271 

Coventry  v.  Barton,  17  Johns,.  142 812,  813 


TABLE  OF^eASES  1793 

PAGES 

Ooverdale  v.  Eastwood,  L.  R.  15  Eq.  121 461 

Coverly  v.  Terminal  Warehouse  Co.,  70  A.  D.  82,  85  A.  D.  488 397,     798 

973,  974,  1008,  1009 

Cowan  V.   Ganung,   58  Misc.    141 275,     384 

Cowdrey  v.  Carpenter,  1  Abb.  App.  Dec.  445,  24  Stiper.  Ct.  429.  .  .  .616^     692 

894 

Cowee  V.  Cornell,  75  N.  Y.  91 156,  167,  215,  216.  530,     545 

Cowen  V.  Rouss,  40  Misc.  105,  84  A.  D.  641 423,     427 

Cowing  V.  Altman,  1  Thomp.  &  C.  494 623 

V.  Altman,  71  N.  Y.  435,  79  N.  Y.  167 987 

Oowles  V.  Rochester  Folding  Box  Co.,  179  N.  Y.  87,  81  A.  D.  414 402 

502,  694,     695 

Cowley  V.  Fabieu,  204  N.  Y.  566 146 

Cox  V.  Davis,  8  A.  D.  491 412 

V.  Stillm.an,  132  A.  D.  433,  59  Misc.  248 193,  253,  1586,  1590 

V.  Stokes,  156  N.  Y.  491,  78  Hun  331 53,  422,  485,  1578 

Coyle  V.  Nies,  6  St.  R.  194 273,     281 

Coyne  v.  Weaver,  84  N.  Y.  386,  21  Hun  103 1200,  1201,  1204 

Cragie  v.-  Hadley,  9S  N.  Y.  131 , : 224,  272,     312 

Cragin  v.  New  York  Cent.  R.  Co.,  51  N.  Y.  61 825,     826 

Craig  V.  Marsh,  2  Daly  61 97 

V.  Ward,  3  Keyes,  367,  36  Barb.  377 278,     313 

V.  Wells,   11   X.   Y.   315 1212,  1232,  1248 

Cram  v.  Dresser,  4  Super.  Ct.   Ii20 1209 

Cramer  v.  Metz,  57  N.  Y.  659 i  .  .1366,  1448 

Cramsey  v.  Sterling,   111  A.  D.  568 236,  268,  279,     313 

Crandalt  V.  Beach,  7  How.  Pr.  271 - 1550,  15512 

V.  Bryan,  5  Abb.   Pr.   162 260 

Crane  v.  Baudoine,  55  N.  Y.  25'6,  65  Barb.  260 1729,  1739,  1741,  1743 

V.Barron,    115   A.    D.    196 29,48^.57,58,       80 

V.  Ganung,  89  A.  D.  398 1704,  1709 

V.  Knubel,  61  N.  Y.  645,  34  Super.  Ct.  443 1390,  1398,  1459 

V.  Mflynard,    12   Wend.    408 118a 

V.  Powell,  46  St.  R.  668,  139  N.  Y.  379 1380 

Crane  Co."  v.  National  Nassau  Bank,  90  Misc.  353 148i9,  1490 

Crans  v.  Hunter,  28  N.  Y.  389 422i,  532,     533 

Crary  v.  Goodman,  22  N.  Y.  170 728,  729,  733,  T34,  738,  739,     740 

Crawford  v.  Jones,  6  Hun  308 ;. 1672 

V.  Mail,  etc..  Pub.  Co.,  163  N.  Y.  404,  164  N.  Y.  568,  22  A.  D.  54,  9 

A.  D.  481 1335,  1336,  1339,  1412,  1415,  1418,  1424,  1425 

V.  Russell,  62  Barb.   92 621,  622,  929,  930,  974,  975',     976 

V.  West  Side  Bank,  100  N.  Y.  50 16«8 

Creamer  v.  Peshkin,  81  Misc.  167 268,     329 

Cream  of  Wheat  Co.  v.  Crist  Co.,  222  N.  Y.  487,  166  A.  D.  870 1189 

Cree  v.  Bristol,   12  Misc.   1 1236,  12i46 

Creteau  v.  Foote,  etc..  Glass  Co.,.  40  A.  D.  215 755,     757 

Graveling  v.  Saladino,  97  A.  D.  202 141,     417 

Cridler  v.  Curry,  66  Barb.  3316 1551 

Crippen  v.  Crippen,  53  Hun-  232 381 

Crist  V.  Armour,  34  Barb.  378 1379',  1471,  1475,  1477 

Crocker  v.  Buflfalo,  90  N.  Y.  351 ,. 1191 

;        V.  Crane,  21  Wend.  211 , 64p 

V.  MuUer,  40  Misc.  685 , 1501 


1794  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Croeker-Wheeler   Co.  v.   Varick  Realty   Co.,   43   Misc.   645,    104  A.   D. 

568     1385,  1447 

Cromwell  v.  Benjamin,  41   Barb.  558 1743,  1745,  1746,  1747 

Cronin  v.  Tebo,  71  Hun  59,  144  N.  Y   600 1458 

Crook  V.  Soott,  65  A.  D.  139,  174  N.  Y.  520 376,     393 

Crooked  Lake  Nav.  Co.  v.  Keuka  Nav.  Co.,  37  Ilim  9 736,     73'8 

Crooke  Smelting,  etc.,  Co.  v.  Towie,  37  St.  R.  45 24,      30 

Cropsey  v.  Ogden,  11  N.  Y.  228 1720 

V.  Sweeney,  27  Barb.  310 1720,  1721 

Crosby  v.  Wood,  6  N.  Y.  369 502 

Cross  V.  Belknap,  24  Wkly.  Dig.  256 1416 

V.  Devine,   46   Hun   421 250 

V.  Huntly,    13   Wend.   385 400 

V.  Mowers,   16  St.  R.  425 735 

V.  Sackett,  6  Abb.  Pr.  247 266 

Crossett  v.  Carleton,  23  A.  D.  366 29,  46,  47,  67,       68 

Croswell  v.  Crane,  7  Barb.  191 1613 

Croton  Falls  Constr.  Co.  v.  New  York,  168  A.  D.  261 1261,  1262 

Crotty  V.  Erie  R.  Co.,  149  A.  D.  202 1319,  1321,  1325,  1326 

Crouch  V.  Gutmann,  134  N.  Y.  45,  32  St.  R.  254 1370,  1393,  1396,  1397 

1398,  1400,  1405,  1406,  1442 

V.  Wagner,  63  A.  D.  526 294 

Crouch  Co.,  W.  J.  v.  Farrell,  184  N.  Y.  S.  564 1178 

Crousque  v.  Quinn,   14  Abb.  N.  Cas.  9 160 

Crowe  V.  Liquid  Carbonic  Co.,  208  N.  Y.  396,  154  A.  D.  373 950 

V.  Malba  Land  Co.,  76  Misc.  676 200,  262,     312 

Crown   Embroidery  Works  v.  Gordon,   190  A.   D.  472 1244,  1269,  1493 

1512,  1523 

Crown  Point  Iron  Co.  v.  Aetna  Ins.  Co.,  127  N.  Y.  008 61,       62 

Cruger  v.  Cruger,  5  Barb.  225,  4  Edw.  433 170 

Crummey  v.  Mills,   40  Hun  370 1088 

Cudney  v.  Cudney,  68  N.  Y.   148 156 

V.  Phillips  Mfg.  Co.,  181  A.  D.  257 1329 

Cullen  V.  Gallagher,  28  A.  D.  173 1393,  1405 

V.  Hernz,  13  St.  R.  333 257,  258,  271,     274 

Culliford  V.  Gadd,  60  Super.  Ct.  343 201,  300,     334 

Cully  V.  Isham,  125  A.  D.  97 1294 

Culver  V.  Avery,  7  Wend.  380 249,     328 

Gumming  v.   Hackley,   8  Johns.   202 1646 

Cummiiigs  v.  Union  Blue  Stone  Co.,  164  N.  Y.  401,  ]o  A.  D.  602 853,     867 

868.,     871 

Cummins  v.   Barkalow,  4  Keyes   514 682,  1000 

Cumpston  v.  McNair,   1  Wend.  457 1186 

Cunningham  v.  Cohn,  14  Misc.  12 1458,  1471 

V.  Cans,   79   Hun   434 915,     910 

V.  Knight,   1   Barb.  399 1063 

V.  Massena  Springs,  etc.,  R.  Co.,  63  Hun  439,  138  N.  Y.  614.. 603,  1505 

V.  Morrell,   10  Johns.  203 1487 

V.  Stevenson,   20  Wkly.  Dig.   82 899 

V.  Wathen,    14   A.   D.   553 237,     312 

Cuppy  V.  Stollwerck,  216  N.  Y.  591,   158  A.  D.  628 1327,  1328,  1332 

Curnan  v.  Delaware,  etc.,  R.  Co.,  138  N.  Y.  480 133  j 


TABLE  OF  CASES  1796 

PAGES 

Curran  v.  Galen,  152  N.  Y.  33 874,  »75,  876 

> .  Hosey,    153   A.   D.   557 V. 1021,  'l027 

Currier  v.  Camrick,  36  Misc.   176 41 

V.  Poor,   155  N.   Y.   344,  84  Hun  45 .265  1580 

Curry  v.  Brockway,  12  Daly  17 1015,  1016,  1017,  1019,  1027 

1028,  1038,  1048 

V.  Curry,   10  Hun  366 458 

Curtin  v.  Western  Union  Tel.  Co.,  16  Misc.  347 823 

Curtis  V.  Albee,  167  N.  Y.  360,  168  N.  Y.  594,  86  A.  D.  145....  101,  104,  1667 

V.  Gokey,  68  N.  Y.  300,  5  Hun  555 466,  617,  849,  857,  972,  1200 

V.  Leavitt,  15  N.  Y.  9,  17  Barb.  309 628,  647,  967,  969,  981,     986 

986,  994,  1113,  1114,  1115 

Curtiss  V.  Howell,  39  N.  Y.  211 254,  12G8,  1269,  1273,  1288,  1586,  1689 

V.  Princlerville,    53    Barb.    186 1518 

Cushman,  Matter  of,  95  Misc.  9 275 

Custen  V.  Robinson,   ISO  A.  D.  384 1361,  1501 

Cutler  V.  American  Exch.  Nat.  Bank,  53  Super.  Ct.  163,  113  N.  Y.  593.  .     548 

Cutter  V.  Morris,  116  N.  Y.  310,  41  Hun  575 1708 

V.  New  York,  92  N.  Y.   166 508 

Cutts  V.  Guild,  57  N.  Y.  229 11,       92 

Cyrus  V.  Portman,   1   City  Ct.  Supp.   1 898,     9'65 

Czemey  v.  Haas,  144  A.  D.  430 560 

Dady  v.  New  York,  57  Hun  456 1448,  1449,  1450,  1463 

V.  O'Rourke,  172  N.  Y.  447,  61  A.  D.  529 1195,  1204,  1239,  1242 

Daggett  V.  Daggett,  5  Paige  609 934,     937 

Dahl  V.  Scandinavian  Trust  Co.,  108  Misc.  135 384,  385,     560 

Daiker  v.  Strelinger,  28  A.   D.  220 2.)8,  259,  263,  268,     285 

Dailey,  In  re,  43  Misc.  552 1718,  1724 

Daimouth  v.  Bennett,  16  Barb.  541 717,  718,     976 

Dake  v.  Patterson,  5  Hun  658 770,  976,  1694 

Dakin  v.  Williams,  11  Wend.  67 1308 

Dale  V.  Roosevelt,  5  Johns.  Ch.  174,  2  Cow.   129 87,     272 

V.  Roosevelt,    9   Cow.    307 679 

Dalrymple  v.  Arnold,  21  Hun   110... 1616 

Daly,  Matter  of,  68  A.  D.   49 '. 1348 

V.  Reineldt,  183  N.  Y.  648,  97  A.  D.  147 192 

V,  Stetson,   54   Super.  Ct.   202 1125 

V.Wise,    132    N.    Y.    306 276,     277 

Dalzell  V.  Dueber  Watch  Case  Mfg.  Co.,  148  U.  S.  315 401 

D'Amato  v.  Gentile,  54  A.  D.  625 1396,  1398,  1405 

Dambmann  v.  Schulting,  75  N.  Y.  56,  12  Hun  1,  54  How.  Pr.  289.  .92,  94,       95 

210,  211,  215,  216,  217,  218,  605,     585 

D'Ambrosio  v.  Russo,  163  N.  Y.  S.  113 467 

Darners  v.   Sternberger,  95  N.   Y.   S.  532 239 

V.  Sternberger,  102  N.  Y.  S.  732 239 

Damman  v.  Bancroft,  43  Misc.  678 1756 

Dana  v.  Fiedler,  1  E.  D.  Smith  463,  12  N.  Y.  40 1380 

V.  Munro,  38  Barb.  528,  23  N.  Y.  564 10 

Dando  v.  Doll,  2  Johns.   87 1549 

D'Andre  v.  Zimmermann,  17  Misc.  357,  16  Misc.  499 1393,  1397 

Danforth  v.  Culver,  11  Johns.  146 , 535 

Daniel  v.  Manhattan  L.  Ins.  Co.,  116  A.  D.  780 1181,  1351 

50 


1796  NEW  YOMC  LAW  OF  CONTRACTS 

PAGES 

Daniels  v.  Hallenbeck,    19  Wend.  408 402 

V.  Rogers,  108  A.  D.  338 1178 

Dannat  v.  Fuller,  120  N.  Y.  554 ' 1448,   1449,  1450 

Danolds  v.  State,  89  N.  Y.  36,  14  Wkly.  Dig.  268 1342,  1467 

Danziger  v.  Boyd,  55  Super.  Ct.  537,  120  N.  Y.  628 729,     740 

V.  Iron  Clad  Realty,  etc.,  Co.,  80  Misc.  510.  .1080,  1083,   1085,  1093,  1094 

Darling  v.  Halsey,  12  Hun  90 1706 

V.  Klock,  33  A.  D.  270 298,  325,  326,     327 

V.  Protective  Assur.   Co.,  71  Misc.   113 701 

Darlington  v.  Hamilton   Bank,   63  Misc.   289 1066,   1078,  1098 

Darragh  v.  Ross,  28  St.  R.  632 1 651 

Darrow  v.  Cornell,  12  A.  D.  604 1270 

V.  Walker,  48  Super.  Ct.  6 423,  463,  486,  543,  544,     545 

Dart  V.  Ensign,  47  N.  Y.  619 1703 

Dauchey  v.  Drake,  85  N.  Y.  407,  9  Daly  31 1458 

Daucliy  v.  Tutt,  19  Wkly.  Dig.  490 1300,  1391,  1458 

V.  Tyler,   15  How.  Pr.   399 1499 

Davenport  Glucose  Mfg.  Co.  v.  Taussig,  31  Hun  563 227,  326 

V.  Hulme,  11  Misc.  521 773 

V.  Walker,   132  A.   D.  96 1649,  1657 

Daveny   v.   Shattuck,   9   Daly   66 1325,  1336 

Daversa  v.  William  H.  Davidow's  Sons  Co.,  89  Misc.  418 1181,  1335,  1336 

1340,  1423,  1425 

David  V.  Rick,  57  A.  D.  623 349 

Davidge  v.  Guardian  Trust  Co.,  136  A.  D.  78 265 

V.  Velie,  95  Misc.  511 ' 32,  34,  42,  47,  55 

Davids  v.  Hofifman-LaRoche  Chemical  Works,  178  A.  D.  855 1509 

Davidson  v.   Cannabis  Mfg.  Co.,   113  A.  D.  664 663 

V.  Westchester  Gas  Light  Co.,  99  N.  Y.  558 1700,  1707,  1712 

Davies,  In  re,  168  N.  Y.  89 866 

V.  Buswell,  13  Wkly.  Dig.  430 1640 

V.  Racer,   72   Hun    43 845,  865 

V.  Wilkinson,  1  Jurist    (Am.  ed.  by  Halst.  &  Voorh.)   372 561 

Davin  v.  Isman,  228  N.  Y.  1 156,  563 

Davis  V.  Barr,  12  St.  R.  Ill 30 

V.  Bechstein,  69  N.  Y.  440 565 

V.  Bingham,  39  Misc.  299 1176,  1181 

V.  Bonn,  16  Misc.  19,  16  Misc.  365,  13  Misc.  331 1504 

V.  Copeland,  67  N.  Y.  127,  6  Daly  221.  .... 1191,  1192,  1240 

V.  Culver,  13  How.  Pr.  62 153,  157,  164,  165,  167,  1016,  1019,  1020 

V.  Duffie,  18  Abb.  Pr.  369 737 

V.  Gallagher,  55  Huh  593,  124  N.  Y.  487,  37  A.  D.  626 1724 

V.  Giflford,  182  A.  D.  99 183,  191,  315,  316,  1574 

V.  McCready,  17  N.  Y.  230 558 

V.  Pattison,  24  N.  Y.  317 ; 1703 

,  V.  Reisinger,  120  A.  D.  766 93,  94 

V.  Sims,  6  Hill  &  D.  Supp.  234 245 

V.  Talcott,    14   Barb.   611 1272,  1278 

V.  Van  Buren,  72  N.  Y.  587,  6  Daly  391 1543,  1544 

'     V.  Van   Wyck,   64  Hun    186 1380 

V.  William  Rosemzweig  Realty  Operating  Co.,   192  N.  Y.   128,   120 

'            A.  D.  875,  53  Misc.  1 1598 


TABLE  OF  CASES  1797 

PAGES 

Davison  v.  Associates  of  Jersey  Co.,  71  N.  Y.  333,  6  Hun  470 1174,  1283 

V.  City  Bank,  57  N.  Y.  81 1703 

V.  Farr,  18  Misc.  124 311 

V.  Seymour,  14  Super.  Ct.  88 765,  766,  768,  771 

Davoue  v.  Fanning,  2  Johns.  Cli.  2.')2 203 

Davy  V.   Davy,   98  A.   D.   630 186 

Dawes,  Ex  p.,  17  Q.  B.  D.  275 1208 

Dawley  v.  Brown,  79  N.  Y.  390 735,  736,  738,  739 

V.  Schififer,  36  St.  R.  869 1293 

Day  V.  Dow,  46  A.  D.   148 25 

V.  Pool,  63  Barb.  506,  52  N.  Y.  416 1308,  1385,  1386,  1572 

V.  Saunders,   3  Keyes  347 439 

Dayton  v.  American  Steel  Barge  Co.,  36  Misc.  223,  76  A.  D.  454.  .  .  .104,  187 

198,  272,  279 

V.  Parke,   67  Hun   137 1703 

Dazian  v.  Haines,  53   Super.   Ct.   116 1434,  1435 

Dean  v.  Clark,  80  Hun  80 947,  948,  1224 

V.  Hewit,   5   Wend.   257 539 

Dearborn  v.  Cross,  7  Cow.  48 1175,  1502,  1599 

V.  Fry,   1  N.  Y.   Leg.   Obs.   329 251 

Dearing  v.  McKinnon  Dash,  etc.,  Co.,  165  N.  Y.  78 610 

De  Bautte  v.  Curiel,  2  Misc.  170 1001,  1002 

De  Brauwere  v.  De  Brauwere,  203  N.  Y.  460,  144  A.  D.  521 .  .  1737,  1752,  1753 

De  Brumoff  v.  Werner  Co.,   88  N.  Y.  S.   361 69 

De  Carlton  v.  Glaser,  172  A.  D.  132 1330 

De  Castro  v.  Compagnie   Francaise,  85  Hun  231,  155  N.  Y.  688 1361 

De  Cernea  v.  Cornell,  3  Misc.  241,   1  Misc.  399 186 

De  Cesare  v.  Flaurand,  09  A.  D.  299 1712 

Deehen  v.  Dechen,  59  A.  D.  166 1058 

Dechert  v.  Municipal  Electric  Light  Co  ,  9  A.  D.  573,  84  Hun  575.  .1211,  1237 

V.  Municipal  Electric  Light  Co.,   39  A.  D.   490 1434 

De  Cicco  V.  Scliweizer,  221  N.  Y.  431 460,  513,  514,  1140,  1150 

Decker  v.  Furniss,  14  N.  Y.  611,  10  Super.  Ct.  291 1204 

V.  Gaylord,   8   Hun    110 1551 

V.  Judson,  16  N.  Y.  439 421 

V.  Kitchen,  26  Hun  173 1549 

V.  Morton,   1   Redf.   477 993 

V.  Moyer,  121  N.  Y.  S.  630 1751 

V.  Saltsman,  59  N.  Y.  275,  1  Hun  421 1607 

V.  Waterman,  67  Barb.  460 154,  173 

DeCordova  f.  Sanville,  105  A.  D.  128 1032,  1633,  163  4 

Deening  v.  McCahill,   51    Super.   Ct.   263 1447 

Deering  v.  Metcalf,  74  N.  Y.  501 1208 

De  Flon  v.  Powers,  14  Abb.  Pr.  N.  S.  391 265 

De  Forest,  In  re,  119  A.  D.  782 462,  586 

v.  Andrews,  27  Misc.  145 752 

De  Frece  v.  National  L.  Ins.  Co.,  136  N.  Y.  144 368,  369 

DeFreest,  In  re,  41  Misc.  535 16C4,   1714,  1736,  1744 

Defries  v.  Finelite,  89  Misc.  209 1586 

De  Garmo  v.  Philps,  176  N.  Y.  455,  64  A.  D.  590 731,  732,  733,  741 

De  Gellert  v.  Poole,  18  St.  R.  1008 1334 

De  Graaf  v.  WyckofF,  3  Daly  366 1184,  1185 

De  Graw  v.  Elmore,  50-  N.  Y.  1 184,  194,  275,  334;  1671 


1798  NEW  YOEIC  LAW  OF  CONTRACTS 

PAGES 

De  Groff  v.  American  Linen  Thread  Co.,  24  Barb.  375,  21  N.  Y.  124.  .662,     767 
De  Groot  v.  Van  Duzer,  20  Wend.  390,  17  Wend.  170.  .900,  961,  963,  965,     974 

DeHoff  V.  Aspegren,  96  Misc.  681 1388 

Deitch  V.  Feder,  86  N.  Y.  S.  802 389 

De  Jong  V.  Couch,  32  A.  D.  625 1379,  1380 

Dekay  v.  Bliss,  120  N.  Y.  91,  4  St.  R.  72S 1310,  1569 

Delacroix  v.  Bulkley,  13  Wend.  71 3  ool 

Delafield  v.  James,  18  Abb.  Pr.  221 1428 

V.  Parish,  25  N.  Y.  9,  1  Redf .  1 1027 

V.  Westfield,  41  A.  D.  24 1403 

Delahunty  v.  Canfield,  118  A.  D.  8S3 724 

Delamater  v.  Bush,  63  Barb.  168 973 

V.  Rider,  11  Johns.  533 1660 

Delaney,  In  re,  24  Misc.  45 1724 

Delano  v.  Blake,  11  Wend.  85 1077 

V.  Rice,  23  A.  D.  327 184,  193,  234,  239,  285,     288 

Delap  V.  Leonard,  189  A.  D.  87 98 

Delavass  v.  Duncan,  49  N.  Y.  485 1283 

Delaware  County  Nat.  Bank  v.  King,  109  A.  D.  553,  47  Misc.  447.  .1533,  1534 
Delaware,  etc..  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  250.. 704,     705 

706,  707,  1429',  1481 

V.  Westchester  County  Bank,  4  Denio  97 1136 

Delaware,  etc.,  R.  Co.  v.  Bowns,  58  N.  Y.  573,  36  Super  Ct..  126 .  .  1204,  1241 

1495,  1497 

Delaware  Trust  Co.  v.  Calm,  195  N.  Y.  231,  122  A.  D.  560 1314,  1315 

Delehanty  v.  Dunn,  151  A.  D.  695 1287 

Del  Genovese  v.  Third  Ave.  R.  Co.,  13  A.  D.  412 1224,  1362 

Delinsky  v.  Brodow,  113  N.  Y.  S.  7 434 

Delisi  V.  Ficarrotta,  76  Misc.  488 4 13,  447,  794,  796,     980 

De  Long  v.  Baker,  9  Wkly .  Dig.  315 1747 

Del  Piano  v.  Caponigri,  20  Misc.  541,  19  Misc.  708 263,  278,     288 

Demarest  v.  Haide,  52  Super.  Ct.  398 1442 

Demelt,  Matter  of,  27  Hun  480 1030 

De  Milt  V.  Hill,  89  Hun  56 268,  286,     287 

DeMott  V.  Field,  7  Cow.  58 1616 

Dempsey  v.  Homer,  17  Misc.  616 383 

Demuth  v.  American  Institute,  42  Super.  Ct.  33C,  75  N.  Y.  502.  .34,  42,       53 

Demyer  v.  Souzer,  6  Wend.  436 1611 

Denehey  v.  MoCloud,  23  Misc.  248 1289 

Denike  v.  De  Graaf,  87  Hun  61 202 

Denivelle  Co.  v.  Keil,  140  N.  Y.  S.  150 1207,  1214 

Dennin  v.  Powers,  96  Misc.  252 724,  750,  702,  1574,  1590 

V.  Woodbury,  96  Misc.  247 1574 

Dennis  v.  Charlick,  6  Hun  21 1541,  1553 

V.  Walsh,  41  St.  R.  103^ 1407 

Denniston  v.  Cook,  12  Johns.  376 888 

Dent  V.  North  American  Steamship  Co.,  49  N.  Y.  390 51 

Deobold  v.  Oppermann,  111  N.  Y.  531,  4  St.  R.  514 293,  294,  767,     768 

Depew  V.  Keyser,  10  Super.  Ct.  335 1184 

V.  Krulewitch,  84  N.  Y.  S.  242 1318 

V.  Peck  Hardware  Co.,  121  A.  D.  28,  197  N.  Y.  528 1385 

De  Peyster  v.  Hasbrouck,  11  N.  Y.  582 187 

V.  Pulver,  3  Barb.  284 1560,  1593,  1598,  1599 


TABLE  OF  CASES  1799 

PAGES 

Depuy  V.   Swart,   3  Wend.   135 536,     539 

DeRemer  v.  Brown,  3G  A.  D.  634,  165  N.  Y.  410 1188,  1436,  1514 

De  Reszke  v.  Duss,  99  A.  D.  353 354 

De  Bidder  v.  Schermorhorn,   104  Barb.  038 1210,  1532,  1551,  1552 

Dermody  V.  Fleslier,  22  Misc.  348 1415,  1419,  1424 

Dermott  v.  State,  99  N.  Y.  101 1222,  1223,  1225,  1231 

De  Rose  v.  Fay,  4  Edw.  40 174 

Derr  v.  Cooley,  20-  Wkly.  Dig.  169 1743 

V.  Kearney,  46  Misc.  148 1390,  1403 

Derrico  v.  Muller,  142  N.  Y.  S.  479 1179 

De  Rutte  v.  New  York,  etc.,  Electric  Magnetic  Tel.  Co.,  1  Daly  547.  .819,     823 

Des  Arts  v.  Leggett,  16  N.  Y.  582,  12  Super.  Ct.  136 1454 

Desbrough  v.  Desbrough,  29  Hun  592 938 

Deshong  v.  New  York,  176  N.  Y.  475 131 

De  Silva  v.  Flynn,  9  Civ.  Pro.  426 736,  737,     739 

De  Silver  v.  Holden,  50  Super.  Ct.  236 281 

Desmond-Dunne  Co.  v.  Friedman-Doscher  Co.,   162  N.  Y.  486,  16  A.  D. 

141 1311,  1395,  1398,  1399,  1402,  1403,  1407 

Despard  v.  Walbridge,  15  N.  Y.  374 50 

Desson  v.  Antony,  37  St.  R.  254 10 

De  St.  Laurent  v.  Slater,  23  A.  D.  70 243,     282 

DetWefs  v.  Tamsen.  7  Daly  354 S42,  489,  856,     862 

Detmer  Woolen  Co.  v.  Van  Horn,  59  Misc.  163 558,  1170 

Detroit  Steel  Products  Co.  v.  Bernheimer,  etc..  Brewing  Co.  151  N.  Y. 

S.    876     1573 

Devale  v.  Ackerman,  2  A.  D.  404,  1 1  Misc.  245 422 

Devendorf  v.  Beardsley,  23  Barb.  656 312 

Dever  v.  Hagerty,  169  N.  Y.  481,  43  A.  D.  354 741,  745,     746 

Devereux  v.  Sun  F.  Office,  51  Hun  147 101,     102 

Devine  v.  Devine,  58  Barb.  264 1312 

Dh  Vivo  V.  Gallerani,  105  Misc.  606 1566 

Devlin  v.  Brady,  36  N.  Y.  531,  32  Barb.  518 668,  681 

V.  New  York,  63  N.  Y.  8 1125,  1128,  1129,  1130,  1132,  1367,  1368 

V.  New  York,  131  N.  Y.  123 507 

V.  New  York,  124  A.  D.  184 1442 

V.  New  York,  4  Misc.  106 183 

V.  Second  Ave.  R.  Co.,  44  Barb.  81 1436,  1501 

Devoy  v.  New  York  Cut  Flower  Co.,  26  A.  D.  539 1505 

Dewey  v.  Brown,  59  Hun  37 1353 

V.  Durham,  19  Wkly.  Dig.  47 498 

V.  Moyer,  72  N.  Y.  70,  9  Hun  473 535,     536 

DeWitt  V.  Brisbane,  16  N.  Y.  508 610,  960,  986,     998 

DeWitt  Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.,  16  Daly  529,  38 

St.    R.    1023 8"^'     ^^1 

De  Wolf  V.  New  York  Firemen  Ins.  Co.,  20  Johns.  214,  2  Cow.  56 954 

De  Wolff  V.  Howe,  112  A.  D.  104 93,  1684,  1686,  1687 

Dexter  v.  Norton,  47  N.  Y.  62 1232,  1347,  1506,  1509,  1515,  1518 

Dev  V.  Dox,  9  Wend.   129 l^^''^ 

Dey  Ermand  v.  Chamberlain,  88  N.  Y.  658 1170 

Deyo  V.  Bleakley,  24  Barb.  9 1189 

V.  Hudson,  174  A.  D.  746,  89  Misc.  525 232,     285 

V.  Hudson,  225  N.  Y.  602 239,     314 

y.  Thompson,  53  A.  D.  9 3.10.  528,  500,  509,     570 


1800  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Deyoe  v.  Ewen,  &3  St.  R.  610 •     ^^^ 

V.  Ewen,    70   Hun    545 ^^^ 

V.  Woodworth,  144  N.  Y.  448,  70  Hun  599 6S5,     687 

Diamond  v.  Agency  of  Canadian  Car,  etc.,  Co.,  168  N.  Y.  S.  695.  .  .  .  1270,  1271 

V.  Mendelsohn,   15.6  A.  D.   636,   132  N.  Y.   S.  770 1335,  1336,  1338 

1340,  1412,  1422,  1425 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  35  Hun  421 ..  .  .662,  838,     839 

842,  856,  858,  8&9,  860,  864,  865,  1118 

Diaa  v.  Glover,  Hofif.  Ch.  71 ''^'^ 

V.  Wanmaker,  3  Super.  Ct.  469 413 

Di  Caprio  v.  Yanaro,  72  Misc.  385 391 

Dicken  v.  Cohen,  84  N.  Y.  S.  189 329 

V.  Herter,  73  A.  D.  453 ^'^ 

Dickerson  v.  Gordon,  24  St.  R.  448 : I'O^^ 

Dickey  v.  Dickey,  39  Barb.  386 1120 

Dickinson  v.  Devlin,  46  Super.  Ct.  232 1*89 

V.  Hart,  142  N.  Y.  183,  50  St.  R.  504 1227 

V.  Poughkeepsie,  75  N.  Y.  65 1620 

V.  Rawson,  12  Wkly.  Dig.  563 47,       64 

V.  Sheldon,  146  A.  D.  144 1395,  1398 

V.  Thornton  N.  Motley  Co.,  90  N.  Y.  S.  286 1489 

Dieckerhoff  v.  Adler,  7  A.  D.,  607,  158  N.  Y.  689 1684 

Dieffendorf  v.  Reformed  Calvinist  Church,  20  Johns.  12 594 

Diehl  V.  Schmalacker,  26  Misc.  836' 1430 

V.  Schmalacker,  62  N.  Y.  S.  1080 1449 

Dietz  V.  Yetter,  34  A.  D.  453 248,     300 

Diflfendarfer  v.  Dioks,  105  N.  Y.  445 206 

Dike  V.  Garrett,  7  Wkly.  Dig.  352 49 

Dilbeber  v.  Home  L.  Ins.  Co.,  69  N.  Y.  256 1220 

Dilcher  v.  Nellany,  52  Misc.  364 1137,  1152 

Dill,  etc.,  Co.  V.  Morison,  159  A.  D.  583 448 

Dillon  V.  Anderson,  43  N.  Y.  231 1376,  1561 

V.  Masterson,  42  Super.  Ct.  176,  39  Super.  Ct.  133.  .1447,  1448, 1451,  1462 

V.  Masterson,  39  Super.  Ct.  133,  42  Super.  Ct  176 1446,  1447 

V.  Syracuse,   29    St.    R.    912 1261 

Di  Menna  Constr.  Co.  v.  Anchor  Post  Iron  Works,  90  Misc.  621 1436 

Dimon  v.  Keery,  54  A.  D.  318,  31  Misc.  231 1631 

Dineen  v.  May,  149  A.  D.  469 1338,  1423 

Dingeldein  v.  Third  Ave.  R.  Co.,  37  N.  Y.  575,  22  Super.  Ct.  79 963,  1000 

1008,  1136,  1152,  1153,  1160 

Dinley  v.  McCullagh,  92  Hun  454 562,     572 

Dinnean  v.  Dinnean,  90  Misc.  121 634 

Dinnebeil  v.  Ringer,  101  Misc.  658 1654 

Disborough  v.  Neilson,  3  Johns.  Cas.  81 479 

Diabrow  v.  Disbrow,  31  A.  D.  624 165 

Disken  v.  Herter,  73  A.  D.  453 25 

Distributers'  Realty  Co.  v.  Levinsohn,  145  N.  Y.  S.  67 351 

Dittenfaas  v.  Horsley,  177  A.  D.  143 59,     349 

Divine  v.  Duncan,  2  Abb.  N.  Cas.  328 1542,  1543 

Dix  V.  Shaver,  14  Hun  392 43,  486,  487,  592,     690 

Dixey  v.  A.  H.  Woods  Productions  Co.,  168  A.  D.  337,  88  Misc.  506 1501 


TABLE  OF  CASES  1801 

PAGES 

Dixon  V.  Beach,  8  Daly  284 186 

V.  Rice,  16  Hun  422 1210 

V.  Western  Union  Tel.  Co.,  3  A.  D.  60 819,  821,  822,  823 

Dobbs,  In  re,  12  Abb.  Pr.  113 1062 

Dobie  V.  Armstrong,  160  N.  Y.  584 1026 

Dodd  V.  Averhill,  7  App.  Div.  290 12&,  126,  149,  150 

Dodge  V.  Clyde,  30  Super.  Ct.  410 432,  1660 

V.  Crandall,  30  X.  Y.  294 ! 1176,  1292,  1561 

V.  Dodge,  98  A.  D.  85 936 

V.  Holbrook,    107    Misc.    257 1617,  1745,  1746 

V.  Lean,  13  Johns.  508 1665 

V.  Pond,  28  Barb.  121,  23  N.  Y.  69 517,  519 

V.  Zimmer,    110   X.   Y.   43 1197 

Dodsworth  v.  Hannevig,  184  A.  D.  539 64,  66 

Doeme  v.  Doeme,  96  A.  D.  284 936 

Doerr  v.  Woolsey,  25  St.  R.  574,  15  Daly  284 51 

Doheny  v.  Lacy,  42  A.  D.  218,  168  N.  Y.  213 156,  157,  161,  163,  1020 

Doherty  v.  Shields,  86  Hun  303 1629,  1630 

Dohn   V.  Farmers'  Joint  Stock  Ins.  Co.,  5  Lans.  275 369 

Doiver  v.  Doiver,  36  Misc.  559 938 

Dolan  V.  Cummings,  116  A.  D.  787 215,  216,  217 

V.  Eodgers,  149  N.  Y.  489,  62  St.  E.  871 1468,  1501,  1502,  1509 

Dolcher  v.  Fry,  37  Barb.  152 427,  559 

Dold  Packing  Co.  v.  Kings  County  Refrigerating  Co.,  176  A.  D.  407 1220 

Dole  V.  Bull,  2  Johns.  Cas.  239 670 

V.  Halsey,   16  Johns.  34 1555 

Doll  V.  Earle,  59  N.  Y.  638,  65  Barb.  298 1683,  1684 

V.  Noble,  116  N.  Y.  230,  3  St.  R  314 1414,  1416,  1424 

Dolle  V  Rhinehart,  27  St.  R.  944 1580 

Dominicis  v.  United  States  Casualty  Co.,  132  A.  D.  553 88,  103,  1564 

Dominick  v.  Michael,  6  Super.  Ct.  374 1067,  1095,  1097,  1100,  1101 

Donai  v.  Lutjens,  21  A.  D.  254 498 

Donaldson  v.  Catholic  Benev.  Legion,  180  N.  Y.  S.  598 91,  193,  1586 

Doncet  v.  Massachusetts  Bonding,  etc.,  Co.,  180  A  D.  599 1007 

Doner  v.  Williams  20  Wkly.  Dig.  456 1377 

Donihee,  In  re,  173  A.  D.  980 1579 

Donlon  v.  Donlon,  154  A.  D.  212 168,  169,  1020,  1027 

V.  English,  89  Hun  67 66i 

Donovan  v.  Compagnie  Generale,  etc.,  39  Super.  Ct.  519 962,  1008 

V.  Sheridan,  4  Misc.  433 1471,  1476 

Dooley  v.  Holden,  53  A.  D.  625 168,  176 

V.  McMullen,  172  N.  Y.  S.  135 1164 

Doolin  V.  Ward,  6  Johns.  194 346,  446,  792,  793 

Doolittle  V.  Dininny,  31  N.  Y.  350 ?72 

V.  Southworth,  3  Barb.  79 1190,  1193,  12.39 

Dorchester  v.  Dorchester,  18  St.  R.  402 1027 

Doremus  v.  Lott,  49  Hun  284 1719 

Dorian  v.  Sammis,  2  Johns.  179,  note 579 

Dorlon  v.  Christie,  39  Barb.  610 452 

Dormos  v.  Vassilas,  103  N.  Y.  S.  813 1631 

Dornbusch  v.  Ashley,  168  N.  Y.  S.  491 1174 


1802  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Dorr  V.  Munsell,  13.  Johns.  430 578,  579,     SSO 

V.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485,  6  Super.  Ct.  136. .. .     824 

825,     831 

Dorsett  v.  Ormiston,  25  Misc.  570,  53  A.  D.  G2U 141 

Dorwin  v.  Westbrook,  71  Hun  405' ^260 

V.  Westbrook,  86  Hun  363 58.5,  586,  1261,  1262 

Doty  V.  Campbell,  1  How.  Pr.  N.  Y.  101 5:76 

V.  Case,  etc..  Thresher  Co.,  50  Hun  595 1252 

V.  Wilson,   14   Johns.   378 520,  »25,  535,  .541,  542,  671,     814 

Doucet  V.  Massachusetts  Binding,  etc..  Ins.  Co.,  180  A.  D.  59^.  .343,  713,     717 

Dougan  v.  Evansville,  etc.,  R  Co.,  15  A.  D.  4S3 J003 

Dougherty  v.  Neville,  108  A.  D.  89 1594 

Doughty  V.  O'Donnell,  4  Daly  60 1469 

Douglas  y.  McDermott,  21  A.  D.  8 289 

Douglass  V.  Feriss,  138  N.  Y.  192 1543,  1544 

V.  Howland,    24    Wend.    35 55,  56,  1377 

V.  Merchants'  Ins.  Co.,  118  N.  Y.  484 1327,  1356 

V.  Richards,  116  A.  D.  27 192,     298 

V.  White,  3  Barb.  Ch.  621 420 

Dounce  v.  Dow,  57  N.  Y.  16,  64  N.  Y.  411 1.308,  1386,  1387 

Doupe  V.  Genin,  31  Super.  Ct.  26,  45  N.  Y.  119 351 

Dovale  v.  Ackerman,  2  A.  D.  404,  11  Misc.  245 425,     427 

Dow  V.  Syracuse,  etc.,  R.  Co.,  81  A.  D.  362 501,  831,     832 

Dowd  V.  New  York,  etc.,  R.  Co.,  170  N.  Y.  459 817 

Dowe  V.   Schutt,  2  Denio   6'21 359,  360,     468 

Dower  v.  Dower,  36  Misc.  559 944,     945 

Dowley  v.  Schiffer,  36  St.  R.  869 614,  995,  1295,  1296,  1298,  1299 

Downey  v.  Finucane,  146  A.  D.  209,  205  N.  Y.  251 233,     300 

Downing,  In  re,  192  Fed.  683 732,     733 

V.  Mann,  3  E.  D.  Smith  36 15*8,  1552 

Downs  V.  McGlynn,  2  Hilt.  14 672 

Dows  V.  Cobb,  12  Barb.  310 1123 

V.  Greene,  16  Barb.  72 1123 

V.  Griswold,  4  Hun  550 1574,  1579 

Dox  V.  Dey,  3  Wend.  356 1306,  1310,  1312 

Doyle  V.  Continental  Ins.  Co.,  "34  U.  S.  535 701 

V.  Halpin,  33  Super.  Ct.  352 1441,  1447,  1450 

V.  New  York,  etc.,  R.  Co.,  66  A.  D.  398 1589,  1590 

V.  Shuttleworth,  41  Mist.  42 661 

V.  Trinity  Church,  133  N.  Y.  372,  39  St.  R.  888 137,  139,  1711,  1713 

Drachler  v.  Foote,  88  A.  D.  270 100,  101,     104 

Drake  v.  Bell,  26  Misc.  237,  46  A.  D.  275.  .525,  526,  527,  530,  531,  535,  1729 

V.  Grant,  36  Hun  464 265 

V.  Lauer,  93  A.  D.  86,  182  N.  Y.  533.  .  .614,  679,  681,  682,  973,  974,  1006 

V.  Mitchell,  3  East.  251 1539 

V.  Siebold,  81  Hun  178     867,  870,  1000,  1004,  1009 

V.  White  Sewing  Mach.  Co.,  1.33  A.  D.  446 1593 

Draper  v.  Ferris,  5  N.  Y.  Leg.  Obs.  227 ; 463 

V.  Jones,  11  Barb.  263 1314 

V.  Oswego  County  F.  Relief  Ass'n.,  190  N.  Y.  12 368 

Dresser  v.  Dresser,  40  Barb.  300 1613 

Dressier-Beard  Mfg.  Co.  v.  Winter  Garden  Co.,  158  N.  Y.  S.  875.  .  .126.3,  12S2 


TABLE  OF  CASES  1803 

PAGT!S 

Drew  V.  Buck,  12  Hun  267 343 

Dreyfus  v.  Eaiiau  Chemical  Works,  107  Misc.  369 1511 

Driggs  V.  Hendvickson,  89  Misc.  421 189 

DriscoU  V.  Sanderson,  15  St.  R.  134 273 

Droege  v.  Ahrens,  etc.,  Mfg.  Co.,  163  N.  y.  466 315,  316 

Drucker  v.  Heyl-Dia,  52  Misc.  142 55 

V.  Oppenheimer,  165  N.  Y.  S.  284 52,  53,  64 

Drueklieb  v.  Harris,  209  N.  Y.  211 801,  810 

V.  Universal  Tobacco  Co.,  106  A.  D.  470 1173 

Drummond  v.  Drummond,  171  N.  Y.  S.  477 946 

Dubois  V.  Baker,  40  Barb.  556,  30  N.  Y.  355 571 

V.  Delaware,  etc..  Canal  Co.,  4  Wend.  285 1254,  1269 

V.  Hermance,  56  N.  Y.  673,  1  Thomp.  &  C.  293 273,  557 

Ducas  Co.,  B.  P.  v.  Bayer  Co.,  163  N.  Y.  S.  32 1190,  1305,  1366,  1492 

1493,  1494,  1511,  1527 

Duckwitz  V.  Fuller,  7  A.  D.  372 1479 

Dudley  v.  Scranton,  57  N.  Y.  424 28i,  334 

Duell  V.  McGraw,  86  Hun  331 1435,  1436 

DuflF  V.  Hutchinson,  57  Hun  152 1583,  1591,  1592 

Dufifany  v.  Ferguson,  66  N.  Y.  482 235,  243,  275 

Duffield  V.  Johnston,  96  X.  Y.  369,  10  Daly  360 559 

Duffuny  v.  Furgeson,  5  Hun  106 213 

Dufify,  In  re,  19  Misc.  92 1709,  1733,  1734,  1736 

V.  O'Donovan,  46  N.  Y.  223 1283 

V.  Wunsch,  42  N".  Y.  243 394 

Duffy  Co.,  J.  P.  V.  Todebush,  139  N.  Y.  S.  112 356 

Du  Flon  V.  Powers,  14  Abb.  Pr.  N.  S.  391 182,  268,  270,  278,  30i9,  312 

Duke,  In  re,  57  Misc.  541 1710,  1714,  17161 

Dumois  V.  Hill,  11  Misc.  242,  2  A.  D.  525,  157  N.  Y.  718 1650,  165«,  1667 

Dumond  v.   Carpenter,   3   Johns.   183 1651 

Du  Moulin  v.  Board  of  Education  124  N.  Y.  S.  901 235 

Dunbar  v.  Cuban  Land,  etc.,  Co.,  37  Misc.  360 1325,  1330 

V.  Williams,  10  Johns.  249 1726,  1732,  1739,  1740 

Duncan  v.  Edgerton,  19  Sup.  Ct.  36 1308,  iri'65 

V.  New  York  Mut.  Ins.  Co.,  138  N.  Y.  88 88,  94,  605 

Dunckel  v.  Dunckel,  56  Hun  25 4*32,  494 

V.  Failing,  24  St.  R.  374 429 

Duncomb  v.  New  York,  etc.,  R.  Co.,  84  N.  Y.  190 647 

V.  New  York,  etc.,  E.  Co.,  88  N.  Y.  1 804 

Dunfee,  In  re,  219  N.  Y.  188,  173  A.  D.  100,  94  Misc.  628 252 

V.  Dunfee,  145  A.  D.  108 310 

Dung  V.  Parker,  52  N.  Y.  494,  3  Daly  89 243 

Dunham  v.  Griswold,  100  N.  Y.  224,  18  Wkly.  Dig.  501 125,  126,  131 

133,  135',  422,  426,  427 

V.  Hastings  Pavement  Co.,  56  A.  D.  244,  57  A.  D.  426 614,  678,  679 

680,  681,  993,  1006,  1007 

V.  Hastings  Pavement  Co.,  56  A.  D.  244,  118  A.  D.  127,  189'  N.  Y. 

500   676 

V.  Hastings  Pav.  Co.,  95  A.  D.  360 13761 

V.  Pettee,  8  N.  Y.  508,  Seld.  Notes  154 1315 

Dunkell  v.  Simons,  15  Daly  352 1577 

Dunlap's  Cable  News  Co.  v.  Stone,  27  Abb.  N.  Oas.  28,  39  St.  R.  237 850 


1804  NEW  YORK  LAW  OF  OONTEACTS 

PAGES 

Dunlevie  v.  Spangenberg,  66  Misc.  354 30,  31,  1380 

Dunlop  V.  Gregory,  10  N.  Y.  241 838,  841,  812,  856,  857,  889 

V.  Wilken,  67  St.  R.  451 328 

Dunn,  In  re,  5  Dem.  124 1543,  1545 

V.  Chambers,  4  Barb.  376 207,     208 

V.  Dunn,  151  A.  D.  800 87,  258 

V.  O'Connor,  25  A.  D.  73 647,  983,     984 

V.  Robins,  48  St.  R.  45 362,  407,  445 

V.  Steubing,  120'  N.  Y.  232,  55  Super.  Ct.  533 m%  1279,  1280 

1447,  145>0,  1570 

Dunne  v.  Robinson,  53  Misc.  545 1391 

Dunning  v.  Fisher,  20  Hun  178,  85  N.  Y.  30 1171 

V.  Leavitt,  85  N.  Y.  30,  20  Hun  178 1159,  1170,  1171 

Dunstan  Soc.  v.  Picard,  115  N.  Y.  S.  1079 13S8 

Duperat  v.  Behan,  6  Daly  119 1481 

Dupignac  v.  Bernstrom,  76  A.  D.  105,  37  Misc.  677 76,  524 

Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387 1361,  1415,  1416,  1421 

Du  Pont  De  Nemours  Powder  Co.  v.  Scliwenger,  90  Misc.  078 223,  305 

Dupre  V.  Rein,  7  Abb.  N.  Caa.  256 : 938 

V.  Thompson,  4  Barb.  279,  8  Barb.  537 90 

Durbrow  v.  McDonald,  18  Super.  Ct.  130 197 

Durbrow,  etc.,  Mfg.  Co.  v.  Cuming,  33  A.  D.  376 1387 

Durea  v.  Zimmerman,  121  A.  D.  560 189 

Durell  V.  Haley,  1  Paige  492 227 

Durkin  v.  New  York,  49  Misc.  114 32,  36,  475 

Durland  v.  Durland,  83  Hun  174,  153  N.  Y.  67 562,  566,  569,  573 

574,, 575,  576,  586 

Durnherr  v.  Rau,  135  N.  Y.  219,  «0  Hun  358 1138,  1141,  11.59,  1169 

Durst  Y.  Burton,  2  Lans.  137,  47  N.  Y.  107 297,  312 

Duryea  v.  Bliven,  122  N.  Y.  567,  14  St.  R.  881 937 

v.  Zimmerman,  143  A.  D.  60 292 

Duschnes  v.  Heyman,  2  A.  D.  354,  158  N.  Y.  735 1488,  1489 

Dusenbury  v.  Hoyt,  53  N.  Y.  5-21 535,  536,  538,  539 

V.  Lehmnier,  46  How.  Pr;  417 1591 

D'Utassy  v.  Barrett,  210  N.  Y.  420,  171  A.  D.  772 825,  826,  833 

Dutch  V.  Harrison,  37  Super.  Ct.  306 798 

Dutchess  County  v.  Harding,  49  N.  Y.  321 1384 

Dutchess,  etc..  County  R.  Co.  v.  Mabbett,  58  N.  Y.  397 10,  29 

Dutton  V.  Gale  Mfg.  Co.,  43  Hun  198 1353 

V.  Poole,  2  Lev.  210,  T.  Raym.  302 1147 

V.  Winner,  52  N.  Y.  312 771 

Duval  V.  Wellman,  15  St.  R.  384 611 

V.  Wellman,  124  N.  Y.  156,  14  Daly  515 930,  980,  982,'  1661 

DuvoU  V.  Wilson,  9  Barb.  487 515,  516,  517,  518 

Dwight  V.  Badgley,  60  Hun  144,  75  Hun  174 898,  899,  900,  901 

V.  Germania  L.  Ins.  Co.,  103  N.  Y.  341 1184,  1185,  1188,  1189,  1218 

Dwyer  v.  New  York,  77  A.  D.  224 , 1444,  1495 

V.  Rathbone,  24  St.  R.  366 1479 

Dyett  V.  North  American  Coal  Co.,  20  Wend.  570 1110 

y.  Pendleton,  8  Cow.  7-.i7 549,  553 

Dygert  v.  Gros,  9  Barb.  506 346,  360,  1639 

Dyke  v.  Erie  R.  Co.,  45  N.  Y.  113. : 82i6,  836 


TABLE  OF  OASES  1805 


PAGES 


Dykers  v.  Townsend,  24  N.  Y.  57 §91,     892 

V.  Woodward,  7  How.  Pr.  313 198,  228^     271 

Dykman  v.  Keeney,  10  A.  D.  610,  i60  N.  Y.  677 ........'....'     406 

Eadie  V.  Slimmon,  26  N.  Y.  9 123,  124,  127,  132,  148,  152,     154 

Eagan  v.  Kergill,  1  Dem.  464 1258    1709 

V.  Scully,  29  A.  D.  617,  173  N.  Y.  581 .......'.  IO79',  1080 

Eagle  F.  Co.  v.  Lent,  6  Paige  635,  1  Edw.  301 1067,  1097,  10«8 

Eagle  Iron  Works  v.  Farley,  83  A.  D.  82 II73 

Fames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  88  Hun  343..  1594,  1595 

Ean  V.  Snyder,  46  Barb.  230 1027 

Earl  V.  Clute,  1  Keyes  36 715 

V.  Howell,    14   Abb.   N.   Cas.   474 '. 899,     900 

V.  Peck,  64  N.  Y.  596 543,  545,     546 

Early  v.   Mahon,   19   Johns.    147 526 

East    V.  Cayuga  Lake  Ice  Line,  50  St.  Rep.  302 81,  466,     470 

East  End  Amusement  Co.  v.  Atmospheric  Screen  Co.,  171  N.  Y.  S.  283..     423 
Eastern  Plank  Road  Co.  v.  Vaughan,  14  N.  Y.  546,  20  Barb.  155.. 483,     562 

590,  1124,  1125,  1136 

Eastern  Steel  Co.  v.  Globe  Indemnity  Co.,  227  N.  Y.  386 1166 

V.  Globe  Indemnity  Co.,  185  A.  D.  695 1166 

East  Forty-sixth  St.  Realty  Corp.  v.  Gutschneider,  186  A.  D.  503 1199 

East  Hampton  v.  Vail,  151  N.  Y.  463 1186,  1197,  1222 

Easthampton  Lumber,  etc.,  Co.  v.  Worthington,  186  N.  Y.  407 1396,  1397 

1400,  1401,  1408 

Eaton  V.  Alger,  47  N.  Y.  345,  57  Barb.  179 1551 

V.  Balcom,   33  How.  Pr.  80 1541,  1547 

V.  Benton,  2  Hill  576 I71I 

V.  Wilcox,   42   Hun   61 72 

Eaton,  etc.,  Co.  v.  Avery,  83  N.  Y.  31,  18  Hun  44.. 298,  299,  300,  301,       302 

306 

Eberle  v.  Mehrbach,  55  N.  Y.  682 639 

Ebling  y.  Bauer,  17  Wkly,  Dig.  497 848 

V.  Dreyer,  149  N.  Y.  160,  79  Hun  319 1061 

Eccardt  v.  Eisenhauer,  74  A.  D.  35 , .  275,  289,     332 

Eccleston  v.  Ogden,  34  Barb.  444 420,     512 

Eckerson  v.  Eckerson,  102  Misc.  422 166 

Eckstein  v.  Frank,  1  Daly  334 1058 

Eddy  V.  Davis,  116  N.  Y.  247 1313,  1316 

V.  Graves,  23  Wend.  82 1175,  1561 

V.  Smith,  13  Wend.  488 1050,  1651,  1653 

V.  Stanton,  21  Wend.  255 1479 

Edelmuth  v.  McGarren,  4  Daly  467 961 

Eden  v.  Silverberg,  89  A.  D.  259 1459 

Eder  v.  Gildersleeve,  85  Hun  411 421,     430 

Edgecomb  v.  Buckhout,  146  N.  Y.  332 1256 

Bdic  v.  Horn,  42  Misc.  26 940,     941 

Edick  v.  Crim,  10  Barb.  445 282,     334 

V.  Dake,  14  Hun  481 185,     186 

v.  Green,  38  Hun  202 1142,  1144 

Edington  v.  .^tna  L.  Ins.  Co.,  13  Hun  543 619 

Edgington  v.  Fitzmaurice,  29  Ch.  D.  459 240 

Edison  Electric   Illuminating   Co.  v.    Franklin  H.   Kalbfleisch  Co.,    117 

A.  D.  842,  127  A.  D.  298 1678 

V.  Guastavino  Fire  Proof  Constr.  Co.,   16  A.  D.  358 1370 

V.  Thacher,  229  N.  Y.  172 1200 


1806  NEW  YOmC  LAW  OF   CONTRACTS 

PAGEa 

Edminster  v.  Cochrane,  8  Daly  138 1382,  1499 

V.  Cochrane,  9  Daly  337 1484 

Edsall  V.  Camden,  etc.,  R.,  etc.,  Co.,  50  N.  Y.  661 1218,  1237 

Edson  V.  Hammond,  142  A.  D.  603 1731,  1732,  1740 

Edwards  v.  Davis,  16  Johns.  281 1740 

V.  Header,  33  St.  R.  126 344 

V.  Tennis,  190  A.  D.  478 524,  1726 

V.  Tennis,  105  Misc.  609 529 

Effvay  T.  Effray,   110  A.  D.  545 940,  942,     944 

Egan  V.  Chabot,  124  A.  D.  593 1327 

V.  De  Jorge,  113  N.  Y.  S.  737 770 

V.  Egan,  55  Hun  610 566 

V.  Thomson,  57  How.  Pr.  324 44,  486,  1136 

Eggers  V.  Klussmann,  16  Abb.  N.  Cas.  226 887,  893,  906,     914 

Eggleston  v.  Rumble,  49  St.  R.  373 900 

Ehel  V.  Smith,  3  Caines,  187 622,  1004 

Ehle  V.  Bingham,  4  Hill  595 1666 

V.  Judson,  24  Wend.  97 305,  520,  529,  530,  531,  1726,  1729 

Ehrenworth  v.  Stuhmer,  229  N.  Y.  210,  181  A.  D.  939 71,  76,  79,  81,     466 

470,   1319,  1320 

Ehrich  v.  Bucki,  7  Misc.  118 1748 

Ehrlich  v.  Sklamberg,  65  Misc.  5 373 

Eisemann  v.  Lapp,  38  Misc.  14 ' 730,  738,  741,  742,     743 

Eisenstein  v.  Maiden  Lane  Safe  Deposit  Co.,  113  N.  Y.  S.  967 678,  1635 

Eisert  v.  Adelson,  136  A.  D.  741 351 

Eising  V.  American  Alcohol  Co.,  168  N.  Y.  S.  682 34 

Elder  v.  Rouse,  15  Wend.  218 1230 

Elderkin  v.  Rowell,  42  How.  Pr.  330 426,     428 

Eldridge  v.  Mather,  2  N.  Y.  157 557 

Electrical  Equipment,  etc.,  Co.  \.  Scheelenberg,  50  Misc.  167 1311 

Electric  Fireproofing  Co.  v.  Smith,  113  A.  D.  615 464,  478,  616,  80O,     803 

1276,  1324 

Elefante  v.  Pizitz,  182  A.  D.  819 1199 

Eleventh  Ward  Bank  v.  New  York,  etc.,  Fireproofing  Co.,  53  A.  D.  631..  .     436 

Elias  V.  Coleman,  137  N.  Y.  S.  883 1395,  1410 

Eliason  v.  Henshaw,  4  Wheat,  225 65 

Elk  Realty  Co.  v.  Boyce,  76  Misc.  560 324,     328 

Ellenbogen  v.  Slocum,  66  Misc.  611 1748,  1753 

Elliott  V.  Brady,  192  N.  Y.  211,  118  A.  D.  208 201,     315 

V.  Lewis,  3  Edw.  40 1744 

Ellis  V.  Andrews,  56  N.  Y.  83 255 

V.  Cole,  86  A.  D.  233 1234 

V.  Keeler,  126  A.  D.  343 107,  177,  333,  543,  578,  1020 

V.  Kerr,  1  Ch.  529 1014 

V.  McCormick,   1   Hilt.   313 108 

V.  Miller,  164  N.  Y.  434,  22  A.  D.  33 1223,  1368 

.   V.  Willard,  9  N.  Y.  529 7,     109 

Ellison  V.  Creed,  34  A.  D.  15 1388 

V.  Ellison,  6  Ves.  662 516 

Ellner  Co.,  Joseph  v.  Isaacson,  165  N.  Y.  S.  942 H;30 

Ellwood  V.  Monk,  5  Wend.  235 1153 

Elmendorf  v.  Lansing,  5  Cow.  468 121 0,  1244 

Elmohar  Co.  v.  Phillips,  188  A.  D.  100 1447 


TABLE  OF  CASES  1807 

i:,ii  „  PAGES 

Elterman  v.  Hyman,  192  N.  Y.  113 151)3    irm 

Elting  V.  Bvinkerhoff,  2  Super.  Ct.  459 ".'..'.'.'.' '.".'  '     3:,9 

V.  Dayton,  43  St.  R.  363 ]281 

V.  Vanderlyn,  4  Johns.  237 .  .  .  .  450      456 

Elwell  V.  Chamberlain,  31  N.  Y.  611,  17  Super.  Ct.  320.  .  .  .277,  2S2,  2S3'     311 

312,  313,  550,     654 

Elwood  V.  Deifendorf,  5  Barb.  398 413 

V.  Goldman,  217  N.  Y.  585,  158  A.  D.  805 1184,  1219,  1220 

Ely  V.  Chite,  19  Hun  35' 1532,  1552 

V.  Fahy,  79  Hun  65 353 

V.  Mumford,  47  Barb.  629 .188,     319 

V.  Padden,  13  St.  R.  53 1687^  1690 

Embler  v.  Hartford  Steam  Boiler  Inspection,  etc.,  Co.,   158  N.  Y.  431, 

8   A.   D.    186 1122,  1138,  1142,  1146,  1151 

Embury  v.  Conner,  3  N.  Y.  511 949 

Emerald,  etc.,  Brewing  Co.  v.  Leonard,  22  Misc.  120 1023 

Emerson  v.  Sheffer,  113  A.  D.  19 450,  451,  452,  453,     456 

Emery  v.  Baltz,  94  N.  Y.  408,  22  Hun  434 407 

V.  Hitchcock,  12  Wend.  156 1138 

V.  Wilson,  79  N.  Y.  78 406 

Emmeluth  v.  Home  Ben.  Ass'n,  122  N.  Y.  130 1530 

Emos  V.  Thomas,  4  How.  Pr.  48 1592 

Empie  v.  Empie,  35  A.  D.  51 1267,  1470 

Empire  Roller  Rink  Co.  v.  Western  Union  Tel.  Co.,  76  Misc.  567 821,     822 

Empire  State  Type  Founding  Co.  v.  Grant,  114  N.  Y.  40 1186 

Empire  Steam  Pump  Co.  v.  Inman,  59  Hun  230 1384 

Engel  V.  Gerstenfeld,  184  A.  D.  953,  102  Misc.  97 654,     655 

Engineer  Co.  v.  Herring-Hall-Marvin  Safe  Co.,  154  A.  D.  123,  76  Misc. 

309 80,  1484 

English  V.  Rumsey,  32  Hun  486 713,  714,     992 

English  Lumber  Co.  v.  Smith,  157  N.  Y.  S.  233 1386 

Eno  V.  Crooke,  10  N.  Y.  60 562 

V.  Sage,  83  Misc.  389 713,  716,     717 

V.  Woodworth,  4  N.  Y.  249 405,  470,  477,  478,  1676 

Enos,  In  re,  61  Misc.  594 1709,  1711,  1736 

V.  Thomas,  4  How.  Pr.  48 1210 

Enright  v.  Fellheimer,  25  Misc.  664 271,     275 

Episcopal  Church  v.  Varian,  28  Barb.  644 1532 

Eppley  V.  Kennedy,  198  N.  Y.  348,  131  A.  D.  1 282,  284,     334 

Epstein  v.  United  States  Fidelity,  etc.,  Co.,  29  Misc.  295 740 

Equitable  Trust  Co.  v.  Moss,  149  A.  D.  616 1063,  1064,   1108 

Erben  v.  Lorillard,  19  N.  Y.  299 1699 

Erdman  v.  Upham,  70  A.  D.  315 1120,  1743 

Erdreich  v.  Zimmermann,  190  A.  D.  443 1520 

Erie  Beach  Amusenaents  v.  Spirella  Co.,  105  Misc.  170 1461 

Erie   County  v.   Baltz,    125   A.   D.   144 1641,  1545,  1546- 

Erie  County  Sav.  Bank  v.  Coit,  104  N.  Y.  532.  .  .-.354,  356,  357,  358,  417,     441 

Erie  R.   Co.  v.  Vanderbilt,  5  Hun   123 980 

Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456 1749 

Erlich  V.  Adams,  53  St.  R.  588 : .  •  59 

Erman  v.  Great  Central  Palace  Co.,  161  N.  Y.  S.  481 308 

Ernst  V.  Bartle,  1  Johns.  Cas.  319 1532 

V.  Crosby,  140  N.  Y.  364 flOl 

V.  Zeltner  Brewing  Co.,  117  N.  Y.  S.  922 1612 


1808  NEW  YORK  LAW  OF   OONTKACTS 

PAGE3 

Erwin  v.  Saunders,  1  Cow.  249 535,  1173 

V.  Voorhees,  26  Barb.   3  27 276,     328 

Esmond  v.  Van  Benschoten,  12  Barb.  366 1176,  1264,  1278 

Esselstyn  v.  M<?Donald,  98  A.  D.  197 1123 

Estelle  V.  Dinsbeer,  9  Misc.  4S5 191 

Estes  V.  Curtiss  Aeroplane,  etc.,  Corp.,  191   A.  D.  719 1474 

Etheridge  v.  Cromwell,  8  Wend.  629 734 

Ettensen  v.  Mer.delson,  75  Misc.  307..  1184,  1186,  1189,  1190,  1193,  1203,  1204 

Ettinger  v.  Weil,  94  A.  D.  291 263,  288,  289,  300,  312,     325 

Ettlinger  v.  Degnon-McLean  Contracting  Co.,  42  Misc.  215 1613 

Etz  V.  Place,  SI  Hun  203 Sr>i 

Eureka  F.  Hose  Co.  v.  Reynolds,  86  N.  Y.  S.  753 1427 

Eureka  Mower  Co.,  In  re,  86  Hun  309 1198,  1241 

Evans  v.  Begleys,  2  Wend.  243 130 

V.  Harris,   19  Barb.  416 1309,  1310,  1313 

Everdell  v.  Hill,  58  A.  D.  151,  27  Misc.  285,  170  N.  Y.  581 1138,  1150 

Everett  v.  New  York  Engraving,  etc.,  Co.,  20  Misc.  548,  19  Misc.  360..     765 

V.  New  York  Engraving,  etc.,  Co.,  14  Misc.  580 765 

Everson  v.  Carpenter,  17  Wend.  419 1066,  1290 

V.  Gere,  122  N.  Y.  290 , 1129 

V.  Heffernan,  59  A.  D.  533 351,     494 

Efverts  v.  Adams,  12  Johns.  352 1740 

Ewing  V.  Wightman,  167  N.  Y.  107,  52  A.  D.  416 1308,  1312,  1313,  1315 

Excelsior  Grain  Binder  Co.  v.  Stayner,  25  Hun  91,  58  How.  Pr.  273 629 

Excelsior  Quilting  Co.  v.  Creter,  36  Misc.  698 849 

Excelsior  Terra  Cotta  Co.  v.  Harde,  90  A.  D.  4 1405,  1430,  1459 

Export  Lumber  Co.  v.  South  Brooklyn  Sawmill  Co.,  54  A.  D.  518.  .  .617,     872 

1200 

Eylers  v.  Coen,  60  Hun  396 359 

Eysaman  v.  Eysaman,  24  Hun  430 515 

V.  Nelson,  79  Misc.  304 236,     428 

Fabbri  v.  Kalbfleisch,  52  N.  Y.  28,  32  Super.  Ct.  252 1258 

V.  Meyer,  169  A.  D.  588 71 

Faber  v.  New  York,  222  N.  Y.  255 1432 

Fabre  v.  O'Donohue,  185  A.  D.  779,  180  A.  D.  565 806,  808,     973 

Fagan  v.  Aborn,  50  Misc.  666 1343 

Fahy  v.  North,  19  Barb.  341 1348,  1463,  1464,  1520 

Failiney  v.  Reynous,  4  Burr.  2069 969 

Fair  v.  Meney,  28  Civ.  Pro.  245 1290 

v.  Ulevey,   28   Civ.   Pro.   245 261,     262 

Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y.  260 138«,  1572 

Fairbanks  v.  Nichols,  135  A.  D.  298 951 

Fairchild  v.  City,  etc..  Contract  Co.,  153  A.  D.  277 1223 

V.  Feltman,   32  Hun  398 433,  1171,  1172 

v.  Lynch,  42  Super.  Ct.  265 1240 

V.  McMahon,  139  N.  Y.  290 261,  262,     312 

Fairfield  v.  Feagles,  37  St.  R.  554 548,     553 

Fairlee  v.  Bloomingdale,  14  Abb.  N.  Cas.  341 1112 

Falk  V.  Hoffman,  189  A.  D.  832 1590 

Falkenau  v.  Fargo,  35  Super.  Ct.  332 824 

Fallon  V.  Lawler,  102  N.  Y.  228 368,  1368,  1452 

Falvey  v.  Woolner,  71   A.  D.  331 610,  611,  866,     867 

rancher  v.  Goodman,  29  Barb.  315 1596,  1675 

Fanger  v.  Caspary,  87  A.  D.  417 405 


TABLE  OF  CASES  1809 

PAGES 

Farber  v.  Essie  Constr.  Co.,  157  N.  Y.  S.  782 1371 

Fargis  v.  Walton,  107  N.  Y.  398,  51  Super.  Ct.  32 346,  348,  563,  564 

Faris  v.  Peck,  32  Super.  Ct.  689 201 

Faijeon  v.  Indian  Illuminating  Oil  Co.,  120  N.  Y.  S.  298 279 

Farmer  v.  Medico-Legal  Journal  Assn.,  26  St.  R.  940 11 

V.  Putnam,  35  Misc.  32 32,  475 

V.  Walter,  2  Edw.  601 129,  130 

Farmer,  A.  D.,  etc.,  Type-Founding  Co.  v.  Humboldt  Pub.  Co.,  27  Misc. 

314 1117 

Farmers'  Bank  v.  Blair,  44  Barb.  641 422,  425,  426,  427 

Farmers'  etc..  Bank  v.  Butchers',  etc..  Bank,  16  N.  Y.  125 1117 

Farmers'  Loan,  etc.,  Co.  v.  Hunt,  16  Barb.  514 1201,  1271,  1276 

V.  Perry,  3  Sandf.  Ch.  339 1200,  12C6 

V.  S:efke,  144  X.  Y.  354 3,  4,  577 

Farnham  v.  Connors,  20  Wk\j.  Dig.  502 428 

v.  Ross,  2  Super.  Ct.  167 1498,  1501 

Farnsworth  v.  Boro  Oil,  etc.,  Co.,  216  N.  Y.  40 1166,  1167 

V.  Clark,  44  Barb.  601 353,  354,  355 

V.  Rudolph,  140  A.  D.  675 1019,  1020,  1024 

Farquharson  v.  Brokaw,  67  Mise.  277 1751 

Farrell  v.  Corbett,  4  Hun  128 1582 

V.  Hildreth,  38  Barb.  178 1421 

Farrington  v.  Brady,  11  A.  D.  1 1179,  1560,  1561 

V.  BuUard,  40  Barb.  512 225,  226,  227,  361,  492,  497 

Farrington  Tiling  Co.,  Walter  v.  Hazen,  165  A.  D.  748 381,  521 

Far  Rockaway  Bank  v.  Smith,  63  A.  D.  432 415 

Farron  v.  Sherwood,  17  X.  Y.  227 1500 

Faulkner  v.  Suydam,  30  Super.  Ct.  614 1537 

Faure  v.  Martin,  7  N.  Y.  210,  13  Barb.  394 87 

Fay  V.  Hebbard,  42  Hun  490 751,  754 

V.  Jones,  18  Barb.  340 433 

y.  Lynch,  17  Wl<ly.  Dig.  348 326 

V.  Muhlker,  1  Misc.  321 1430,  1434 

V.  Richards,  21  Wend.  626 39'6,  580,  588 

Fayou  v.  Jekyll,  157  N.  Y.  S.  880 1471 

Fechheimer  Fischel  Co.,  In  re,  212  Fed.  357 665 

Federal  Sanitary  Clearing,  etc.,  Co.  v.  Loeb,  147  A.  D.  737 1484 

Federal  Sign  Co.  v.  Scutsos,  132  N.  Y.  S.  761 1.526 

Federal  Sign  System  v.  Epps,  49  Misc.  547 1525 

V.  Palmer,  176  N.  Y.  S.  565 1525 

Federal  Terra  Cotta  Co.  v.  Potterton,   172  A.  D.   705 1281,  1282,  1452 

1495,  1597 
Federal   Trade   Commission  v.   Beech-Nut   Packing   Co.,   257    U.    S.   — . 

264  Fed.  885 , 880 

Federkowitz  v.  Holoweak,  168  N.  Y.  S.  4 905 

Feeter  v.  Weber,  78  N.  Y.  334,  44  Super.  Ct.  265 422,  426,  430 

Feibel  v.  Obersky,  13  Abb.  Pr.  N.  S.  402 1055 

Feiber  v.  Home  Silk  Mills,  143  N.  Y.  S.  1014 1327 

Feigenbaum  v.  Howe,  32  Misc.  514 1039 

Feist  V.  Sehiffer,  79  Hun  275 1138,  1142,  1144 

Feldman  v.  Goldblatt,  75  Misc.  656 1446 

V.  Rockford  Co.,  70  Misc.  66 412,  492 

Felgenhauer  v.  Haas,  123  A.  D.  75 1405 


1810  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Fellows  V.  Gilman,  4  Wend.  414 373,  1137 

V.  Heermans,  4  Lans.  230 '^'     ^^'^ 

V.  Mulligan,  140  N.  Y.  S.  985 450 

V.  Prentiss,  3  Denio  512 415,     452 

V.  Stevens,  24  Wend.  294 ^^ 

V.  Van  Hyring,  23  How.  Pr.  230 961 

Fenn  v.  Curtis,  23  Hun  384 300 

Fennessy  v.  Koss,  5  A.  D.  342,  90  Hun  298 807,     808 

Ferdon  v.  Cunningham,  20  How.  Pr.  154 624,     650 

Ferguson  v.  Morris,  1  Hun  619 *20 

V.  Netter,  204  N.  Y.  505 1386 

Ferguson  Contracting  Co.  v.  Helderberg  Cement  Co.,  135  A.  D.  494 25 

26,  1133 

Ferrari  v.  New  York,  etc.,  R.  Co.,  162  A.  D.  6 815,  834,     836 

Ferree  v.  Moquin-Offerman-Hassenbuttel  Coal  Co.,  29  Misc.  624 1333 

Ferrin  v.  Myrick,  41  N.  Y.  315 1616 

Ferris  v.  Brush,  1  Edw.  572 168 

V.  Ferris,  34  A.  D.  144,  22  Misc.  577 165,     167 

V.  Purdy,  10  Johns.  359 1479 

Ferry  v.  Stephens,  66  N.  Y.  321,  5.  Hun  109 343,  462,  464,  1188 

Fickett  V.  Brice,  22  How.  Pr.  194 1315 

Field,  In  re,  131  N.  Y.  184 1061 

V.  New  Yoric,  6  N.  Y.  179 675 

V.  Seubert  Bearing  Co.,  179  A.  D.  780 238 

V.  Syms,  25  Super.  Ct.  35 1647 

V.  Van  Cott,  5  Daly  308 1551 

Fifield  V.  White,  13")  A.  D.  390 1743 

Fileman  v.  Mooney,  184  A.  D.  53S 193 

Filon  V.  Miller  Brewing  Co.,  38  St.  R.  602 1116 

Finch  V.  Gridley,  25  Wend.  469 654 

V.  Parker,  49  N.  Y.  1 1283 

V.  Simon,  61  A.  D.  139 585,     586 

V.  Skilton,  79  Hun  531 456 

V.  Wells,  66  Misc.  384 1533,  1541,  1547 

Fine  v.  Nehring,  172  N.  Y.  S.  689 529 

V.  Sedacca,  179  N.  Y.  S.  €8 972 

Finizio  v.  American  Steel  Export  Co.,  192  A.  D.  571 32 

Finlay  v.  Leary,  87  Hun  8 174 

Finlayson  v.  Wiman,  84  Hun  357 1184 

Finn  v.  Dryfoos,  69  A.  D.  112 1471 

V.  Lally,  1  A.  D,  411 736,  738,     739 

Finucane  Co.,  Thomas  W.  v.  Board  of  Education,  190  N.  Y.  76 704 

First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305 5 

First  Soc.  of  M.  E.  Church  v.  Rathbun,  5  Wkly.  Dig.  53 74 

Fischer  v.  Brady,  47  Misc.  401 1752 

V.  Hope  Mut.  L.  Ins.  Co.,  69  N.  Y.  161 1152 

Fischer-Hansen  v.  Brooklyn  Heights  R.  Co.,  173  N.  Y.  492 721 

Fish  V.  Cottenet,  44  N.  Y.  538 5 

V.  Delaware,  etc.,  R.  Co.,  211  N.  Y.  374,  158  A.  D.  92 710,    826 

827,  836,     837 

V.  Fish,  39  Barb.  513 738,     739 

V.  Hubbard,  21  Wend.  651 71,      83 


TABLE  OF  CASES  1811 

PAGES 

Fisher  v.  Bishop,  108  N.  Y.  25,  36  Hun  112 123,  134,  149,  158,  160,  174 

V.  Bush,  35  Hun  641 463,  810,  882 

V.  Conant,  3  E.  D.  Smith  199 223,  1574,  1579,  1582 

V.  Fisher,  30  St.  R.  363,  129  N.  Y.  654 155,  159,  160,  173 

V.  Fredenhall,  21  Barb.  82 1574,  1579,  1582 

V.  Goodrich,  61  A.  D.  534 1453 

V.  Martin,  6  St.  R.  102 1154,  1669 

V.  Monroe,  16  Daly  461 1463,  1521 

V.  Sanchez,  etc.,  Co.,  44  A.  D.  629 1325 

V.  Sharpe,  5  Daly  214 440,  551 

Fisher  Co.,  Frank  L.  v.  Woods,  187  N.  Y.  90 626,  660 

Fisher  Textile  Co.  v.  Perkins,  100  A.  D.  19 1530,  1555,  1556 

Fisk  V.  Batterson,  165  A.  D   952 17,  39 

V.  Black,  91  N.  Y.  S.  323 1479 

V.  Fisk,  9  Wkly.  D!g.  172 1091,  1098,  1110 

Fitch  V.  Dederick,  37  N.  Y.  225r 51,  1120 

V.  Forman,  14  Johns.  172 1535,  1557 

V    Fraser,  84  A.  D.  119,  109  A.  D.  440 382,  432 

V.  Gardenier,  2  Keyes  516 724 

V.  Redding,  6  Super.  Ct.   130 347,  423,  560,  566,  575 

V.  Snedaker,  38  N.  Y.  248 29 

V.  Vanderveer,  6  Wkly.  Dig.  243 694 

Fitchard  v.  Doheny,  93  A.  D.  9 254,  272 

Fitzgerald  v.  Moran,  47  St.  R.  379 1204 

Fitzhugh  V.  Wilcox,  12  Barb.  235 1032,  1033,  1034,  1038 

Fitzsimons,  In  re,  174  N.  Y.  15,  77  A.  D.  345 719,  724,  760,  762,  763 

Flagg,  In  re,  27  Misc.  401 545 

V.  Fisk,  93  A.  D.  169,  179  N.  Y.  590 1140,  1148,  1156,  1470 

Flagg  V.  Schoenleben,  108  N.  Y.  S.  1004 1393 

Flagler  v.  Hearst,  62  A.  D.  18 1184,  1193,  1194,  1351 

Flaherty  v.  Gary,  62  A.  D.  116 70,  803 

V.  Miner,  123  N.  Y.  3«2,  15  Daly  173 1393,  1405,  1406,  1440,  1505 

Flanagan  v.  Fox,  6  Misc.  132,  144  N.  Y.  706 1428 

V.  Mitchell,   16  Daly  223 450 

Flanigan  v.  Skelly,  89  A.  D.  108 207 

Flannery  v.  Sahagian,  83  Hun  109 1396,  1401 

Flansburgh,  In  re,  82  Hun  49 1027 

Fleer  v.  Finken,  39  St.  R.  902 1734 

Fleet  V.  Weinberg,  2  City  Ct.  421 898 

Fleetwood  v.  New  York,  4  Super.  Ct.  475 146 

Fleischman  v.  Furgueson,  174  A.  D.  310 467,  938,  1192,  1204,  1205,  1235 

Fleisher  v.  Farmers'  Loan,  etc.,  Co.,  58  A.  D.  473,  172  N.  Y.  519 1231 

Fleming  v.  Brooklyn  Heights  R.  Co.,  95  A.  D.  110 332 

V.  Gilbert,  3  Johns.  528 1176 

Flicker  v.  Graner,  23  Misc.  112 1184,  1252 

Flint  V.  Pierce,  136  N.  Y.  S.  1056 403,  929 

Flood  V.  Mitchell,  68  N.  Y.  507 1404,  1460 

Florentine  v.  Wilson,  Hill  &  D.  Supp.  303 941;  942 

Flower  v.  Lance,  59  N.  Y   603 1678,  1682 

Floyd  V.  Clark,  1  Month.  L.  Bui.  55 1156,  1157 

Flunn  V.  Powers,  54  Barb.  550 1065 

Flurscheim  v.  Rosenthal,  112  N.  Y.  S.   1118 1627 

51 


1812  NEW  YORK   LAW  OF   CONTRACTS 

PAGES 

Flynn  v.  Cornell,  24  Wkly.  Dig   2,  31  Hun  500 1634 

V.  Hatton,  4  Daly  552 351 

V.  Hurd,  118  N.  Y.  19 1639,  1683 

V.  McKeon,  13  Super.  Ct.  203 1278 

V.  New  York,  etc.,  R.  Co.,  139  A.  D.  199 885 

V.  New  York,  etc.,  R.  Co.,  218  N.  Y.  140 885,  886 

V.  Smith,  111  A.  D.  870 104,  1564 

Foerster  v.  Squier,  46  St.  R.  289 118,  135 

Fogel  V.  Derrickson,  2  Misc.  447 1252 

Foley  V.  Mail,  etc..  Pub.  Co.,  8  Misc.  91 1421 

V.  Ronalds,  107  Misc.  125 457 

V.  Speir,  100  N.  Y.  552,  1 1  Daly  254 636,  993 

Folger,  In  re,  4  Johns.  Ch.  169 1050 

Folliard  v.  Wallace,  2  Johns.  395 1424 

Fonda  v.  Lape,  29  St.  R.  327 ■ 263 

V.  Van   Home,    15   Wend.   631 1067,  1068,  1069 

Foot  V.  Webb,  59  Barb.  38 70,  72,  80 

Foote  V.  Leary,  103  A.  D.  547 232,  263,  266,  277,  289,  328 

Foote  V.  Valentine,  48  Hun  475 5B6,  571 

Ford  V.  Adams,  2  Barb.  349 432,  433 

V.  Belmont,  30  Super.  Ct.  97,  30  Super.  Ct.  508 1210 

V.  Delaware  County,  92  App.  Div.  119 125 

V.  Ford  Motor  Co.,  179  A.  D.  472 1207,  1451 

V.  Ford  Motor  Co.,  181  A.  D.  28 28,  56 

V.  Gale,  155  A.  D.  675 1022 

V.  Harrington,  16  N.  Y.  285 782,  784,  785,  980 

V.  Joyce,  78  N.  Y.  618 100,  101 

V.  Monroe,  6  How.  Pr.  204 1667 

V.  Sampson,  30  Barb.  183 744 

Forgotston  v.  Cragin,  62  A.  D.  243 422,  555,  557 

Forker  v.  Brown,  10  Misc.  161 1S2,  183,  199,  203,  204,  332 

Forrester  v.  Parker,  14  Daly  208 450,  452 

Forster  v.  Cantorai,  19  A.  D.  306,  19  Misc.  222 784,  934,  93i5',  958,  960 

Forsyth  v.  Ganson,  5  Wend.  558 1742,  1743 

Fort  V.  Globe,  etc.,  F.  Ins.  Co.,  102  Misc.  584 90 

V.  Gooding,  9  Barb.  371 498 

Fort  Edward  v.  Fish,  156  N.  Y.  363,  86  Hun  548 428,  477,  1679 

Fort  Edwani,  etc.,  Plank-Road  Co.  v.  Payne,  15  N.  Y.  583,  17  Barb.  567.  .  690 

Fortmann  v.  Wheeler,  84  Hun  278 738 

Forward  v.  Harris,  30  Barb.  338 387 

Foshay  v.   Ferguson,   5   Hill   154 115,  128,  129,  131,  133,  144 

Fosmire  v.  National  Surety  Co.,  189  A.  D.  44,  104  Misc.  166 1163 

Foster  v.  Central  Nat.  Bank,  93  N.  Y.  S.  603 122 

V.  Meeks,  18  Misc.  461 1740 

V.  Taylor,  171  A.  D.  511 826,  829 

V.  Wood,  1  Abb.  Pr.  N.  S.  150 1549 

Fowle  V.  Park,  131  U.  S.  88 879 

Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y.  450 1658 

V.  Callan,  102  N.  Y.  395,  12  Daly  263 719,  724,  762 

V.  New  York  Gold  Exchange  Bank,  67  N.  Y.  138 404,  620 

V.  Rigney,  5  Abb.  Pr.  N.  S.  182 1273 

V.  Van  Surdan,  1  Denio  557 906,  912 


TABLE  OF  CASES  1813 

^  «,      .  PAGES 

Fox  V.  Clark,  44  A.  D.  626 1442  1444 

V.  Coggeshall,  93  A.  D.  410 " "  "  '  ngg'  1364 

V.  Davidson,  36  A.  £).  15i9 1302,  1398,  1399,  1400,  1408,  141l'  1499 

V.  Dixon,  34  St.  R.  710 623  654 

V.  Duffy,  95  A.  D.  202 ......'.  .241^  244 

V.  Hawkins,  150  A.  D.  801 32   33   39'  47 

V.  Heath,  21  How.  Pr.  384 '.'..'.'.'.......'......'  1068 

V.  Hirschfeld,   157  A.  D.  364 191  297 

V.  International  Hotel  Co.,  41  A.  D.  140 1190,  1192,  1201,  1202^  1206 

1332 

V.  McComb,  45  St.  R.  754 1649,  1658,  1667 

V.  Mahoney,  91  A.  D.  364 1490 

V.  Powers,  65  A.  D.  112 I43O,  1431,  1446 

V.  Rural  Home  Co.,  90  Hun  365,  157  N.  Y.  684 1117 

V.  Satterlee,  29  St.  R.  918 1308 

V.  Smith,  123  A.  D.  369 650 

V.  Trigger,  126  N.  Y.  S.  78 230,  231,  271,  274,  280,  281 

Foxell  V.  Fletcher,  87  N.  Y.  476 1288 

Foy  V.  Salzano,  152  A.  D.  47 457,  1085 

Fraker  v.  Hyde,  127  A.  D.  620 487 

Framingham  Trust  Co.  v.  Villard,  74  Misc.  204 440 

France  v.  France,  79  A.  D.  291 934,  935 

V.  France,  38  Misc.  459 938,  944,  945 

Francheris  v.  Henriques,  24  How.  Pr.  165 198,  229,  252,  254 

Franchi  v.  Tirelli,  92  N.  Y.  S.  784 450 

Franchot  v.  Leach,  5  Cow.  506 580,  1264 

Francis  v.  Campbell,  68  A.  D.  287 408 

V.  New  York,  etc..  El.  R.  Co.,  108  N.  Y.  93,  17  Abb.  N.  Cas.  1.  .238,  1060 

1578 

V.  Ross,   17  How.  Pr.   561 437 

V.  Taylor,  31   Misc.  187 620 

Francisco  v.  Smith,  143  N.  Y.  488.  67  Hun  225 864 

Francois  v.  Ochs,  2  E.  D.  Smith  417 - 1307 

Frank  v.  Bradley,  etc.,  Co.,  42  A.  D.  178 247,  277 

V.  Brewer,  26  St.  R.  590 1641 

V.  Carter,  219  N.  Y.  35,  164  A.  D.  913 1749 

V.  Forgotston,  30  Misc.   816 1200 

V.  Manhattan  Maternity,  etc.,  107  N.  Y.  S.  404 1325,  1327 

V.  Michigan  Cent.  R.  Co.,  169  A.  D.  69 833,  835 

V.  Schloss,  37  Misc.  140 187 

Frankel  v.  Central  R.  Co.,  114  N.  Y.  S.  137 1327,  1330 

Frankenberg  v.  Perlman,  180  A.  D.  174 98,  99,  102 

Franklin  v.  Osgood,  14  Johns.  527,  2  Johns.  Ch.  1 547 

V.  Robinson,  1  Johns.  Ch.  157 1489 

Frank's  Case,  164  A.  D.  913 1749 

Fraschieris  v.  Henriques,  36  Barb.  276 1588 

Fraaer  v.   Born,  33  Misc.   591 1727 

V.  Small,  37  St.  R.  900 30,  31 

Frasier  v.  Trow's  Printing,  etc.,  Co.,  24  Hun  281 468 

Frazier  v.  New  York,  18  Wkly.  Dig.  16 1443 

Frear  v.  Hardenbergh,  5  Johns.  272 527 

Freeking  v.  Rolland,  53  N.  Y.  422 1111,  1112 

Fredenburg  v.  Biddlecome,   17  Wkly.  Dig.  25 928 


1814  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Fredricks  v.  Kreuder,  137  A.  D.  325 266,  273 

Freeland  v.   Bacon,   27  St.   R.  273 496 

Freelove  v.  Cole,  41  Barb.  318 784,  785 

Freeman  v.  Barrowcliffe,  44  Super.  Ct.  313 1549 

V.  Coit,  27  Hun  447 1617 

V.  Freeman,  43  N.  Y.  34,  51  Barb.  306 341,  388 

V.  Rothschild,  49  A.  D.  643 1393 

Freer  v.  Denton,  61  N.  Y.  492 1470,  1476,  1678 

Freifeld  v.  Groh,  116  A.  D.  409 352 

Freligh  v.  Piatt,  5  Cow.  494 553 

Fremont  v.  Stone,  42  Barb.   169 808 

French  v.  Marquand,  Hill  &  D.  Supp.   160 1457 

V.  Matteson,  34  Misc.  425 903 

V.  Vix,   143   N.   Y.   90 1138,  1140,  1142,  1144 

V.  Wallack,   12  St.  R.   159 1481,  1489 

V.  White,  12  Super.  Ct.  254 201,  252,  326 

Freston  v.  Lawrence  Cement  Co.,  155  N.  Y.  220,  78  Hun  96.  .1225,  1246,  1247 

Frey  v.  Cudahy  Packing  Co.,  256  U.  "S.   208 880 

V.  Johnson,  22  How.  Pr.  316 1315 

Fried  v.  Danziger,   120  A.  D.  604 692,  693,  781,  973 

V.  New  York,  etc.,  R.  Co.,  183  A.  D.  115 815,  816 

Frieder  v.  Rosen,  147  N.  Y.  S.  442 1573 

Friedland  v.  Goodman,  110  N.  Y.  S.  374 1632 

Friedlander  v.  Lehman,   101  N.  Y.  S.  252 1635,  1726 

Friedman,  In  re,  136  A.  D.  750,  199  N.  Y.  537 724 

V.  Bierman,  43  Hun  387 931,  938 

V.  Hirsch,  44  St.  R.   199 207,  208,  209 

V.  Mindlin,  91  Misc.  473 724 

Friedman  Marble,  etc..  Works  v.  Whitcomb,  186  A.  D.  509 98 

Friend  v.  Rosenwald,  124  A.  D.  226 1649,  1659 

Friese  v.  Hoefler,  78  N.  Y.  S.  1116 79 

V.  Hoefler,  38  Misc.   814 447 

Friess  v.  Rider,  24  N.  Y.  367 1281 

Frisbee  v.  Fitzsimons,  3  Hun  674 271 

V.  Hoflfnagle,  11   Johns.   50 55G 

Frith  V.  Lawrence,  1   Paige  434 38,  60,  64 

Frost  V.  Clarkson,  7  Cow.  24 891,  899,  900,  1475 

V.  Knight,  L.  R.  5  Exch.  322 1471 

Frost  Veneer  Seating  Co.  v.  Atlantic  Cabinet  Co.,  174  N.  Y.  S.  15....  443 

1315,  1572 

Fruchtbaum  v.  Sehinasi,  147  N.  Y.  S.  401 202 

Fry  V.  Frey,  7  Paige  461 '. 168 

Fryer  v.  Rockefeller,  63  N.  Y.  268 730,  747 

Fuehs  V.  Saladino,  133  A.  D.  710 1398,  1405,  1443,  1445,  1459 

Fuehrman  v.  MeCord,  107  A.  D.   12 1530,  1558 

Fuerst  v.  Musical  Mut.  Protective  Union,  95  N.  Y.  S.  155 132 

Fuld  V.  Burr  Brewing  Co.,  45  St.  R.  649 1116 

Fuldner  v.  Trieb,  127  N.  Y.  S.  330 1497 

Fullager  v.  Reville,  3  Hun  600 1594,  1599 

Fuller  V.  Artman,  69  Hun  546 478,  56* 

V.   Claflin,   51   Hun   609 432 

V.  Downing,  120  A.  D.  36 1413,  1415,  1425 

V.  Municipal  Tel.,  etc.,  Co.,   117  A.  D.  352 899 


TABLE  OF  CASES  1815 

■n    11  -r.    1  .  PAGES 

Fuller  V.  Robinson,  13  Wkly.  Dig.  176,  10  Wkly.  Dig.  487 290 

V.  Scbrenk,  58  A.  D.  222 465,  466,  470,     471 

Fullerton  v.  Dalton,  58  Barb.  236 11 

V.  Taylor,  6  How.  Pr.  259 1553 

Fulton,   Ex  p.,   7    Cow.    484 1123 

V.  Metropolitan  L.   Ins.  Co.,  4   Misc.   76,   1   Misc.   478..  1593,  1594,  1664 

1676 

V.  Varney,    117   A.   D.    572 529,  560,  569,  570,  1488 

V.Whitney,    66    N.    Y.    548 203 

Fulton  F.  Ins.  Co.  v.  Baldwin,  37  N.  Y.  648 1162 

Fulton  Grain,  etc.,  Co.  v.  Anglin,  44  A.  D.  488 354,  495,     513 

Funk,  In  re,  49  Misc.  199 1708 

Funk,  etc.,   Co.  v.  Kolmer,   137  N.  Y.  S.  863 245 

Furlong  v.  Gair,  46  Super.  Ct.  573 230 

Furman  v.  Titus,  40  Super.  Ct.  284 256,     282 

Furniss  v.  Gilchrist.  3  Super.  Ct.  53 1114 

Gabriel  v.  Gabriel,  79  Misc.  346 157,     165 

V.  Graham,   168  A.  D.  847 239,     241 

Gade  v.  Uobinson  Consol.  Min.  Co.,  N.  Y.  Daily  Reg.  Nov.  15,  1882 766 

Gaedeke  v.  Statin  Island  Midland  R.  Co.,  43  A.  D.  514 1146 

Gage  V.  Parker,  25  Barb.   141 218,  328,  1563,  1578 

V.  Peetsch,   16  Misc.  291 250,     328 

Gail  V.  Gail,  127  A.  D.  892,  57  Misc.  545 1190,  1205,  1306,  1310,  1311 

1314,  1486 

Gale  V.  Archer,  42   Barb.   320 1284 

V.  Gale,  19  Barb.  249 183,  198,     205 

Galinger  v.  Engelhardt,  26  Misc.  49 374 

Gall  V.  Gall,  27  A.  D.  173 1256,  1257,  1708,  1709 

Gallager  v.  Brunei,  6  Cow.  346 '. 225,     226 

Gallagher  v.  Ancient  Order  of  Hibernians,  220  N.  Y.  067,  175  A.  D.  980.    1365 

V.  Baird,  54  A.  D.  398,  170  N.  Y.  506 1430 

V.  Christopher,   etc.,  St.  R.  Co.,   14  Daly  306 712 

V.  Minturn,  27  A.  D.  274 , 1438 

V.  Nichols,  60  N.  Y.  438 1447,  1484,  1501 

Gallaher  v.  Vought,  8  Hun  87 I 1723 

Gallinger  v.  Tannenbaum,  168  A.  D.  888 331 

Gallo  V.  New  York,  15  A.  D.  61 1343 

Galusha  v.   Galusha,   116  N.  Y.  635 928,  934,  937,     940 

Galviu  V.  O'Neill,  108  Misc.  297 426,  521,     586 

Galway  v.  Prignano,  134  N.  Y.  S.  571 496 

V.  Spindler,  168  N.  Y.  S.   648 1695 

Ga  Nun  v.  Palmer,  202  N.  Y.  483 1471 

V.  Palmer,  216  N.  Y.  603 543,     545 

Ganser  v.  Weber,  35  Misc.  303 1566,  1570 

Gansevoort  Bank  v.  Altshul,  26  Misc.  6 453,  1153 

V.  Gilday,    53   Misc.    107 440 

Ganss  v.  Guffey  Petroleum  Co.,  125  A.  D.  760 33 

Gardiner  v.  New  York  Cent.,  etc.,  R.  Co.,  201  N.  Y.  387,  139  A.  D.  17. .     825 

832 

Gardner  v.  Clark,   17   Barb.   538 1186 

V.  Clark,   21    N  Y   399 1565,  1570 

V.  Gardner,    22    Wend.    526 1023,  1027,  1110 

V.  Heartt,  3  Denio  232 182,     183 

V.  The  Roycrofters,  134  A.  D.  45 1567,  1627 

V.  Troy,   26   Barb.   423 92,  1663 


1816  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Garfield  v.   Blair,   32   St.  R.   460 .  .773,  1649 

Garfield  Nat.  Bank  v.  Colwell,  57  Hun  169 358 

Gargiulo  v.  California  Wineries,  etc.,  103  Misc.  691 1128,  1132,  1133 

Garlick  v.   Strong,   3   Paige   440 516 

Garner  v.  Mangam,  93  N.  Y.  642 311,     314 

Garnsey  v.  Rogers,  47  N.  Y.  233 1138,  1142,  1157,  1158,  1159,  1160 

Garrett  Co.,  L.  D.,  v.  Appleton,  101  A.  D.  507,  184  N.  Y.  557 276,     308 

V.  Astor,  67  A.  D.  595 230,  276,  280,  334,  1593 

V.  Clark,  102  A.  V.  611,  42  Misc.  610 278,     308 

V.  Halsey,  38  Misc.  438 92,  93,  1564 

V.  McComb,  58  A.  D.   419 307,     308 

V.  Morton,   65  A.   D.   366,  35   Misc.   10 616,  646,     976 

Gartlan  v.  Searle,  1  City  Ct.  349 1326 

Garvin  Machine  Co.  v.  Hutchinson,  1  A.  D.  380 1467 

Gary  v.  Hull,  11  Johns.  441 1593 

Cast  V.  Johnston,  3  St.  R.  258 1128,  1366 

Gates  V.  Davenport,  29  Barb.   160 1065,  1331,  1462 

V.  Dudgeon,  173  N.  Y.  426,  72  A.  D.  562 30,       31 

V.  Gates,  34  A.  D.  608 83,     410 

V.  Hamcs,   28   St.   R.    313 1150 

V.  Hendrick,   54   Hun   92 '. 1268 

V.  Williams,    9   Misc.    176 1111 

Gatling  v.  Central  Spar  Verein,  67  A.  D.  50 1499 

Gauld  V.  Lipman,  4  Misc.  78,  1  Misc.  475 1489,  1608 

Gause  v.  Commonwealth  Trust  Co.,  44  Misc.  46 200,     663 

V.  Commonwealth  Trust  Co.,  196  N.  Y.  134 1113 

V.  Commonwealth  Trust  Co.,  Ill  A.  D.  530 1342 

Gautier  v.  Douglass  Mfg.  Co.,  13  Hun  514 1385 

Gavin  v.  Duckwitz,  20  Wldy.  Dig.  422 262 

Gay  V.  Ballou,  4  Wend.  403 520',  531,  1073,  1102,  1103,  1106,  1735,  1744 

V.  Haskins,  11  Misc.   134,  8  Misc.  626 1436,  1439 

V.  Lathrop,  6  St.  R.  603 704,  707,     995 

V.  Seibold,   97   N.   Y.   472 661 

Gayle  v.  Suydam,  24  Wend.  271 1381 

Gaylord  v.  Brown,  No.  1,  128  A.  D.  340 188,     266 

V.  Brown,  No.  2,   128  A.  D.  343 188,     266 

V.  Karst,  43  St.  R.  531,  37  St.  R.  688 1447 

Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y.  515 1388 

Gazley  v.  Price,  16  Johns.  267 1315 

Gearty  v.  New  York,  171  N.  Y.  61,  62  A.  D.  72.  .1373,  1374,  1375,  1427,  1432 

Geer  v.   Archer,   2  Barb.   420 429,  520,  521,     522 

V.  Clark,   83   A.  D.   292 70,  474,     476 

Gein   v.   Little,   43   Misc.   421 372,  373,  586,     589 

Geiser  Mfg.  Co.  v.  Taylor,  55  A.  D.  638 1388 

Gelb  V.  Waller,   115  N.  Y.  S.  201 1572 

Genatt  v.  Rubinson,  165  N.  Y.  S.  464 362,     392 

General  Automobile  Supply  Co.  v.  Rockwell,  162  N.  Y.  S.  210 642,     771 

General  Constr.  Co.  v.  State,  104  Misc.  293 1393 

General  Electric  Co.  v.  National  Contracting  Co.,  178  N.  Y.  369 1179 

General  Silk  Importing  Co.,  In  re,  198  A.  D.  16 708,     70'9 

General  Supply,  etc.,  Co.  v.  Goelet,  149  A.  D.  80.  .1371,  1446,  1447,  1449,  1576 

General  Tire  Repair  Co.  v.  Price,  115  N.  Y.  S.  171 642,     644 

Genesee  Bank  v.  Patchin  Bank,  13  N.  Y.  309 1116 


TABLE  OF  CASES  1817 

PAOES 

Genesee  College  v.  Dodge,  26  N.  Y.  213 1377,  1378 

Genesee  Valley  Milk  Products  Co.  v.  J.  H.  Jones  Corp.,  143  A.  D.  624, 

69  Misc.  236 777 

Genet  v.  Delaware,  etc..  Canal  Co.,  136  N.  Y.  593 1223 

V.  Delaware,  etc.,  Canal  Co.,  163  N.  Y.  173.  .1190,  12(M,  1234,  1235,  1241 

V.  Delaware,  etc..  Canal  Co.,  28  A.  D.  328 1573,  1575,  1576,  1577 

V.  Lawyer,  61   Barb.  211 1551 

V.  Willock,  93  A.  D.  588 1612 

Geneva  v.  Brush  Electric  Co.,  50  Hun  5®1 1644,  1645 

Geneva  Mineral  Springs  Co.  v.  Coursey,  45  A.  D.  268 1197,  1199 

Genin  v.  Isaacson,  6  N.  Y.  Leg.  Obs.  213 891 

Gens  V.  Tuscany  Realty  Co.,  166  N.  Y.  S.  1076 1403 

Genser  v.  Freeman,  2  City  Ct.  406 1054 

Gentilli  v.  Starace,  133  N.  Y.   140 1387 

Genung  v.  Hawkes,  159  A.  D.  30 1308 

Geoffrey  v.  Gilbert,  5  A.  D.  98,  154  N.  Y.  741 621 

George  v.  Tallman,  5  Lans.   392 1685,  1687,  1689 

Georgia,  etc.,  R.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  190 833 

Gerber  v.  Kalmar,  104  Misc.  85 346,  1391,  1409,  1458 

Gere  v.  Clarke,  6  Hill  350 1542 

V.  New  York  Cent.  R.  Co.,  19  Abb.  N.  Cas.  193 • 613 

Geringer  v.  Friedman,  81O  Misc.  212 470,     472 

Gerlach  v.  Steinke,  22  Alb.  L.  J.   134 459 

German- American  Bank  v.  Schwinger,  75  A.  D.  393 443 

German  American  Coffee  Co.  v.  O'Neil,  102  Misc.  165 1535,  1536 

Germania  F.  Ins.  Co.  v.  Memphis,  etc.,  R.  Co.,  72  N.  Y.  90 Ill,     112 

German  Sav.  Bank  v.  Brodsky,  39  Misc.  100 450,  451,  453,     456 

v.  Wagner,   104  A.  1).  234 1035,  1037 

Germicide  Co.,  In  re,  65  Hun  606 807,     811 

Gersmann  v.  Walpole,  79  Misc.  49 1392,  1396,  1459 

Gescheidt  v.  Drier,  44  St.  R.  481 545 

Gesualdi  v.  Personeni,  128  N.  Y.  S.  683 1524 

Getman  v.  Getman,  1  Barb.  Ch.  499 475,     476 

Getty  V.  Binsse,  49  N.  Y.  385 1542,  1543 

V.  Devlin,  54  N".  Y.  403,  70*  N.  Y.  504,  9  Hun  603' 1578 

Ghormley  v.  Dinsmore,  51   Super.  Ct.  196 825,     832 

Gibb  V.  McCoy,   47   St.  R.   75 1333 

v.  Redway   Mfg.   Co.,  20   Misc.   43 1345,  1595,  1506 

Gibbon  V.  Budd,  H.  &  C.  92 1706 

Gibbons  v.  Berhard,  16  Super.  Ct.  635 374 

V.  Gouverneur,  1  Denio  170 887,  800,     895 

V.  Russell,   37   St.  R.   402 1401,  1441,  1442 

Gibbs  V.  Flour  City  Nat.  Bank,  86  Hun  103 449 

Gible  V.  McCoy,  47   St.   R.  75 : 1318 

Gibney  v.  National  Jeweler's  Board  of  Trade,  144  N.  Y.  S.  321.  .  .  .1327,  1330 

Gibson  v.  Pearsall,  1  E.  D.  Smith  90 961,     969 

V.    Renne,    19    Wend.    389 420,492,     506 

V.  Van  Derzee,  14  Abb.  Pr.  N.  S.  Ill 1549 

Gick  V.  Stumpf,  204  N.  Y.  413 1020 

Gifford  V.  Corrigan,   117  N.  Y.  257 1137,  1157,  1168,  1169 

V.  First  Presb.   Soc,  56  Barb.   114 1219 

V.  Syracuse  First  Presby.  Soc,  56  Barb.  114 1201 


1818  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Gilbert,  In  re,  3  Abb.  N.  Cas.  222 1032 

V.  Daiiforth,  6  N.  Y.   585 1455 

V.  Gilbert,  5  Misc.  555 942,  943 

V.  Peteler,  38  N.  Y.   165 885 

V.  Quinlan,  59  Hun  508 1318,  1319 

V.  Sage,  5  Lang.  287,  57  N.  Y.  639 632,  648,  1000,  1002 

V.  Warren,  44  A.  D.  631 1186 

V.  Wilmer,   102  Misc.   3i»8 847 

Gilbert  Car  Mfg.  Co.  v.  Mann,  3  St.  R.  301 1447 

Gllday  v.  Hennen,  79  Misc.  252 1704,  1713 

Gildersleeve  v.  Pelham,  etc.,  R.  Co.,   11  Daly  257 430,  550 

Giles,  In  re,  11  Paige  638 1049 

V.  Crosby,    18   Super.   Ct.   389 1498 

Gilgallon  v.  Bishop,  46  A.  D.  350 1041,  1048,  1578 

Gill  V.  Erie  R.  Co.,  151  A.  D.  131 827,  831 

V.  Jamaica  Bay  Mfg.  Co.,  171  A.  D.  165 243 

Gillan  v.  O'Leary,  124  A.  D.  498 1603,  1704,  1708,  1709,  1710 

Gilleland  v.  Failing,  5  Denio  308 580,  722,  723,  1678 

Gillen  v.  Hubbard,  2  Hilt.  303 1372,  1445 

Gillespie  v.  Moon,  2  Johns.   Ch.   585 98,  99',  100,  187 

V.  Torrance,   25   N.   Y.   306 551,  552 

Gillet  V.  Banlc  of  America,   160  N.  Y.  549 1188,  1190,  1192 

1193,  1219,  1220,  1221,  1235 

V.  Maynard,  5  Johns.   85 1593,  1595 

Gillett  V.  Campbell,  1  Denio  520. 432 

V.  Stanley,  1  Hill  121 1063,  1066 

V.  Whiting,  55  Super.  Ct.  187,  120  N.  Y.  402 366 

Gillies  V.  Manhattan  Beach  Imp.  Co.,  73  Hun  507 1431,  1432,  1450 

V.  Manhattan  Beach  Imp.  Co.,  147  N.  Y.  420 1260 

Gilman  v.  Dolan,  114  A.  D.  774 742 

V.  Hunnewell,  191  A.  D.  908 525 

V.  McArdle,  99  N.  Y.  451 63'7,  638 

V.  New  York  First  Nat.  Bank,  63  Hun  480 1689 

V.  Wilber,  1  Dem.  547 1348 

Gilmartin  v.  Van  Horn,  107  N.  Y.  S.  131 551 

Gilpin  V.  Daly,  24  Abb.  N.  Cas.  216 902,  1657,  1676 

Gilroy  v.  Badger,  27  Misc.  640 755,  756 

Gilsey  v.  Lancaster,  164  A.  D.  663 282,  331 

Ginsberg  v.  Friedman,  146  A.  D.  779,  125  N.  Y.  S.  473 1335,  1339 

1339,  1412,  1423 

Ginsburg  v.  Erlich,  125  N.  Y.  S.  469 405 

Giordano  v.  Nizzari,  115  N.  Y.  S.  719 1572 

Girty  v.  Standard  Oil  Co.,  1  A.  D.  224 140,  141,  149 

Gitler  v.  Russian  Co.,  124  A.  D.  273,  551  Misc.  553 698,  701,  710,  711 

Given  v.  Driggs,  1  Caines  450 671,  814 

V.  Powell,  145  A.  D.  559 275 

Glacius  V.  Black,  67  N.  Y.  563,  4  Hun  91 1184,  1185 

V.  Black,  67  N.  Y.  563,  50  N.  Y.  145 1392,  1393,  13«4,  1398,  1400 

1401,  1437,  1436,  1459 

Glassheim  v.  Miller,  156  N.  Y.  S.  556 1175 

Glawatz  v.  People's  Guaranty  Search  Co.,  49  A.  D.  465 1138,  1140 

Gleason  v.  Pinney,  5  Cow.  152 1454 

Glen  V.  Hope  Mut.  L.  Ins.  Co.,  56  N.  Y.  379 1152 


TABLE  OF  CASES  1819 

PAGES 

Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226 308 

Glenn  v.  Burrows,  37  Hun  &0'2 436 

V.  Eossler,  156  N.  Y.  161,  88  Hun  74 1305,  1307,  1313,  1316 

Glenny  v.  Lacy,  16  St.  R.  798 1415,  1418 

Glens  Falls  Gas  Light  Co.  v.  Van  Vranken,  11  A.  D.  420 1163,  1164 

Glens  Falls  Lumber  Co.  v.  Ey^rson,  175  A.  D.  769 30,  38,  64 

Glens  Falls  Nat.  Bank  v.  Van  Nastrand,  41  Misc.  526 786,  787,  788 

789,  790,  791 

Glover  v.  Manhattan  R.  Co.,  66  How.  Pr.  77,  51  Super.  Ct.  1 731 

Glyn  V.  Miner,  6  Misc.  637 133i6,  1422 

Gminder  v.  Zeltner  Brewing  Co.,  126  A.  D.  776 1479 

Gobler  v.  Empting,  72  Misc.  10 1743 

Godine  v.  Kidd,  64  Hun  585 410 

Goelth  V.  White,  36  Barb.  76 1579,  1582,  1583 

Goepel  V.  Kurtz  Action  Co.,  179  A.  D.  6S7 1381,  1471,  1473 

Goetschins  v.  Hunt,  24  St.  R.  717,  127  N.  Y.  682 1744 

GofF,  In  re,  62  Misc.  510 1049 

Goldan  v.  Delaware,  etc.,  R.  Co.,   (Nos.  1,  2 ) ,  144  A.  D.  78 293 

Goldberger  v.  Morris,  94  N.  Y.  S.  359 47 

Goldblatt  V.  Longaere  Constr.  Co.,  170  N.  Y.  S.  54 1275 

Golding  V.  Russell,  131  A.  D.  540 1386 

Goldman  v.  Cohen,  167  A.  D.  666 794 

V.  Ehrenreieh,   3iS  Misc.   433 371,  510 

V.  Kleinberg,  129  N.  Y.  S.  374 231 

V.  Rosenberg,  116  N.  Y.  78 1514,  1519 

Goldschmidt  v.  Diamond  State  Fibre  Co.,  186  A.  D.  688 1125,  1126,  1127 

Goldsmith  v.  Sehroeder,  93  A.  D.  206 411,  412 

V.  Stern,  84  N.  Y.  S.  869 291 

V.  Union  Mut.  L.  Ins.  Co.,  15  Abb.  N.  C.  409 102 

Goldstein  v.  Bloom,  134  N.  Y.  S.  1066 351,  353,  384 

V.  Goldstein,  35  Misc.  251 498 

V.  Messing,  104  N.  Y.  S.  724 228 

V.  Parker,  58  Super.  Ct.  580 231 

V.  White,  43  St.  R.  121 1459,  1487 

Gompert  v.  Healy,  149  A.  D.  198 1395,  1401,  1406 

Gomprecht  v.  Ludwig,  65  Misc.  557 235 

Good  V.  Daland,  121  N.  Y.  1,  25  St.  R.  496 851 

Goodale  v.  Holridge,  2  Johns.  193 668 

Goodell  V.  Hurlbut,  5  A.  D.  77 770 

V.  People,  5  Park.  Crim.  206 752 

Goodenough  v.  Spencer,  15  Abb.  Pr.  N.  S.  248 785 

Goodfield  Realty  Co.  v.  Boden,  116  N.  Y.  S.  703 48 

Goodman  v.  Alexander,  165  N.  Y.  289,  28  A.  D.  227.  .  .  .1105,  1106,  1110,  1744 

V.  Cohen,  138  N.  Y.  206,  16  Daly  47 771 

V.  Laborn,  11  A.  D.  617 184,  270,  315 

Goodrich  v.  Gordon,  15  Johns.  6 953 

V.  Houghton,  134  N.  Y.  115,  55  Hun  526 924,  970,  988,  "iSQ 

Goodsell  V.  Myers,  3  Wend.  479 10-66,  1074 

V.  Western  Union  Tel.  Co.,  55  Super.  Ct.  173 1472 

V.  Western  Union  Tel.  Co.,  130  N.  Y.  430,  58  Super.  Ct.  26. . .  .1470,  1472 

Goodspeed  v.  Ithaca  St.  R.  Co.,  184  N.  Y.  351,  88  A.  D.  147 92 

Goodwell  V.  Western  Union  Tel.  Co.,  130  N.  Y.  430,  58  Super.  Ct.  W.,..  1123 


1820  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Goodwin  V.  Bunzl,   102  N.  Y.  224,  50   Super.  Ct.   441 373 

V.  Conklin,  85  N.  Y.  21 439 

V.  Goldsmith,  49  Super.  Ct.  101,  99  N.  Y.  149 304,  327 

V.  Griffis,  88  N.  Y.  629 1624 

V.  Holbrook,  4  Wend.  377 1264,  1265,  1310,  1311,  1479,  1501 

V.  Kirker,  2  Hilt.  401 •  •  •  ■  1376 

V.  McCormick,  25  St.  R.  1017 1254 

V.  McKeever,  18  Misc.  603 1533 

V.  Massachusetts  Mut.  L.  Ins.  Co.,  73  N.  Y.  480.... 369,  621,  1000,  1001 

Goodyear  v.  Adams,  24  St.  R.  31,  119  N.  Y.  650 1017,  1035,  1043,  1045 

V.  H.  J.  Koehler   Sporting  Goods  Co.,    159  A.  D.   116 390,  476 

Goosler  v.  Lissburger,  1")  Wkly.  Dig.  291 334 

Gordon  v.  Doktor,  81  Misc.  214 676,  713 

V.  French  American  Stores  Co.,   132  N.  Y.  S.  702 1729,  1732,  1733 

V.  Wyness,  169  A.  D    659 1744 

Gorham  v.  Jackson,  177  N.  Y.'S.  80 478,  486,  1380 

Gorlitzer  v.  Levemson,  107  N.  Y.  S.  130 1649 

Gorse  v.  Lynch,  36  Misc.  150,  35  Misc.  848 1308 

Goshen,  etc..  Turnpike  Road  v.  Hurtin,  9  Johns.  217 566,  569 

Goshen  Nat.  Bank  v.  State,  141  N.  Y.  379 1659 

Gossler  v.  Lissburger,  19  Wkly.  Dig.  291 252,  276 

Gotteberg  v.  Park  Terrace  Co.,  168  A.  D.  800 238,  1569 

Gottesman  v.  Barer,  89  Misc.  440 649,  651,  052,  656,  658,  994 

Gouge  V.  Gouge,  26  A.  D.  154 515,  519 

Gough  V.  Dennis,  Hill  &  D.,  Supp.  55 213,  214 

Gould  V.  Banks,  8  Wend.  562 1454 

V.  Cayuga  County  Nat.  Bank,  86  N.  Y.,75,  21  Hun  293 1578,  1580 

1583,   1584,  1586,  1587,  1588,  1589,  1590',  1591 

V.  Cayuga  County  Nat.  Bank,  99  N.  Y.  333 18,  189,  295 

V.  Hill,  2  Hill  623 824 

V.  Lipman,  4  Misc.  78,  1  Misc.  475 1670 

V.  Oneonta,  3  Hun  401,  71  N.  Y.  298 663,  664 

Goulding  v.  Davidson,  2«  N.  Y.  604,  28  Barb.  438. .  .  .520,  521,  526,  531,  972 

Gouverneur  v.  Elmendorf,  5  Johns.  Ch.  79 282,  315 

Grabosski  v.  Gewerz,  44  St.  R.  127 . .  .  : 543,  566,  571 

Grady  v.  Fazzolari,  134  A.  D.  589 1186,  1209,  1213,  1430 

Graf  V.  Cunningham,   109  N.  Y.  369 1565 

Graflf  V.  Kinney,  37  Hun  405,  15  Abb.  N.  Cas.  397 1112 

Graffing  v.  Heilmann,  1  A.  D.  260 1632 

Graham  v.  Chapman  Cream  Separator  Works,  145  A.  D.  62 1471,  1663 

V.  Dunigan,  15  Super.  Ct.  516 1640 

V.  Graham,  143  N.  Y.  573,  67  Hun  329 217,  458,  1585 

V.  Graham,  134  A.  D.  777 1379 

V.  Meyer,  33  Hun  489,  99  N.  Y.  611 210,  218 

V.  Negus,  55  Hun  440 506 

Gram  v.  Stebbins,  6  Paige  124 891 

Granbery  v.  Gardner,  51  A.  D.  610 1279,  1280 

Grand  v.  Livingston,  4  A.  D.  589,  158  N.  Y.  688 836,  837 

Grandy  v.  Hadcoek,  85  A.  D.  173 1626 

Grange  v.  Palmer,  56  Hun  481 1176,  1177,  1278,  1323,  1451 

Granger  v.  American  Brewing  Co.,  25  Misc.  701,  25  Misc.  302 1327 

Granger  Co.,  A.  D.  v.  Berkeley,  162  N.  Y.  S.  680 1129 

V.  Universal  Machinery  Corp.,  189  A.  D.  905 64,  65 


TABLE  OF  OASES  1821 

PAGES 

Granmiss,  etc.,  Lumber  Co.  v.  Deeves,  72  Hun  171 1434,  1447,  1450 

Grant  v.  Griffith,  39  A.  D.  107 42,  54,  56 

V.  Johnson,  5  N.  Y.  247,  6  Barh.  337 1305,  1307,  1309 

V.  Johnson,  5  N.  Y.  247,  5  Barb.  161 1310,  1315 

V.  Pratt,  52  A.  D.  540,  87  A.  D.  490 1382 

V.  Shurter,  1  Wend.  148 1542 

Grapel  v.  Hodges,  49  Hun  107,  112  N.  Y.  419 723,  1347 

Graser  v.  Stellwagen,  25  N.  Y.  315 199,  200 

Grattan  v.  Metropolitan  L.  Ins.  Co.,  92  N.  Y.  274 620 

V.  Xational  L.  Ins.  Co.,  15  Hun  74 621 

Graves  v.  Delaplaine,  14  Johns.  146 623,  952,  973 

V.  Dudley,  20  N.  Y.  76 991 

V.  Miami   Steamship   Co.,  29  Misc.  645 1511,  1512,  1513,  1525 

V.  White,  87  >f.  Y.  463 1568 

Graves  Elevator  Co.  v.  John  H.  Parker  Co.,  92  A.  D.  456 1382,  1443 

Gray  v.  Alabama  Nat.  Bank,  38  St.  R.  169,  30  St.  R.  824 1415,  1419,  1426 

V.  Ashley,  24  Misc.  396 759 

V.  Barton,  55  N.  Y.  68 343,  585 

V.  Bowen,  23  Super.  Ct.  67 423,  692,  710,  711 

V.  Butler,   116  A.   D.   816 940,  941,  945 

V.   Central  R.   Co.,   11   Hun  70 1184,  1243,  1244,  1417 

V.  Green,  9  Hun   334 1177,  1471,  1474 

V.  Hall,  32  Misc.  683 1696 

V.  Hook,  4  N.  Y.  449,  6  Barb.  398..  ..579,  615,  616,  618,  667,  668,  685 

686,  970,  971,  973 

V.  Leggitt,.  169   N.  Y.   S.   311 775,  974,  975,  983 

V.  Lessington,  15  Super.  Ct.  257 1084,  1088,  1089 

V.  Murray,  3  Johns.  Ch.   167 1520 

V.  Oxnard  Bros.  Co.,  59  Hun  387,  31  St.  R.  968 974,  988,  989 

V.  Palmer,   25   Super.   Ct.   500 238,  239,  334 

V.  Richmond  Bicycle  Co.,  167  N.  Y.  348,  40  A.  D.  506.  .  .  .213,  244,  271 

327,  328,  329 

V.  Sands,    66    A.    D.    572 1103,  1105,  1106,  1107,  1108,  1110 

V.  Walton,  107  N.  Y.  254 1266 

Graydon  v.  Stone,   1   Edm.  Sel.  Cas.  221 422 

Gray  Engine  Starter  Co.  v.  Gray,  224  Fed.  723 1128,  1132 

Grayrock  Land  Co.  v.  Wolff,  67  Misc.   153 1727 

Greason  v.  Keteltas,   17  N.  Y.   491 704,  ^1366 

Greater  New  York  Tin,  etc..  Roofing  Co.  v.  Goldsmith,  126  N.  Y.  S.  618.  .  '    31 

Great  Northern  R.  Co.  v.  O'Connor,  232  U.  S.  508 835 

Green  v.  Benham,  57  A.  D.  9 .' 172 

v.  Green,  9  Cow.  46 ; 1595 

v.  Green,   69  N.   Y.   553,   7   Hun   492 1078,  1079,   1090,  1094 

V.  Haines,    1    Hilt.    254 1277,  1279,  1450 

v.  Horn,  207  N.  Y.   489 738,  739 

V.  Horn,  128  A.  D.  686 742 

V.  James  McCreery  Realty  Corp.,  167  N.  Y.  S.  909 1458 

V.  Reynolds,  2  Johns.  207 1315 

V.  Roworth,   113  N.   Y.  462,   3   St.  R.  568 155,  i58,  159,  165,     166 

V.  Schroeder,  13  Misc.  324 1209 

v.  Seym.our,   3   Sandf.   Ch.   285 986,     998 

Greenbaum  v.  De  Jong,  166  N.  Y.  S.  1042 1213 


1822  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Greenberg  v.  Lumb,  129  N.  Y.  S.  182 1393,  1414,  1416 

V.  Mendelson,    49    Misc.    485 1430,  1442 

V.  Rapid  Delivery  Express  Co.,  163  N.  Y.  S.  102 826,     830 

Greenburg  v.   Early,   4  Misc.   99 1348,  1349 

Greene  v.  Bates,  74  N.  Y.  333 419 

V.  Mercantile  Trust  Co.,  60  Misc.  189 300 

V.  Smith,  160  N.  Y.  533,  13  A.  D.  459 89 

Greenfield  v.  Oilman,  140  N.  Y.  168 843,  849,  862,     863 

V.   Greenfield,   161  A.  D.   573 937,     945,     946 

Green  Island  v.  Williams,  79  A.  D.  260 1625,  1652 

Greenleaf  v.  Blakeman,  40  A.  D.  371 937 

Greenley  v.  Greenley,  114  A.  D.  640 1154 

Green-Shrier  Co.  v.  State  Realty,  etc.,  Co.,  199  N.  Y.  65,  129  A.  D.  581. .     466 

Greenslade  v.  Dare,   20  Beav.  284 1045 

Greenwald  v.  Barrett,  199  N.  Y.  170,  130  A.  D.  696,  59  Misc.  431.  .111,     835 

Greenwich  Bank  v.   Oppenheim,   133  A.  D.  586 55,  59,       64 

Greenwood  v.  Judson,  109  A.  D.  398 : 1716 

Greer  v.  People's  Telephone,  etc.,  Co.,  50  Super.  Ct.  517 1355 

Greite  v.  Hendricks,  71  Hun  7 842,  864,     866 

Gressing  v.  Musical  Instrument  &  Sales  Co.,  222  N.  Y.  215,  169  A.  D.  38  1328 

Greve  v.  Aetna  Live  Stock  Ins.  Co.,  81  Hun  28 702 

Grey  v.  Grey,  47  N.  Y.  552 1633 

Grierson  v.  Mason,  60  N.  Y.  394 16,       17 

Griesa  v.  Massachusetts  Ben.  Ass'n.,  39  St.  R.  1,  133  N.  Y.  619 1118 

Griffen  v.  Edelman,  146  A.  D.  744 356,     487 

Griffin  v.  Arlt.,  96  N.  Y.  S.  1033 1281 

V.  Brooklyn  Ball  Club,  68  A.  D.  566 1332,  1333,  1379,  1.380 

V.  Grifiin,   77  Misc.  468 341,  498,     499 

V.  Griffin,  47  N.  Y.  134 1749 

V.  Potter,    14   Wend.   209 1610,  1702 

V.  Train,  90  A.  D.  16,  40  Misc.  290 1632 

Griffing  v.  Diller,  50  St.  R.  435 184,  256,  260,     263 

Griffith  v.  Wells,   3  Denio  226 623,  630,  648,     649 

Griffiths  V.  Hardenbergh,  41  N.  Y.  464 670,  671,  812,  813,     814 

Grinnell  v.  Kiralfy,  55  Hun  422 1201,  1203,  1339,  1413,  1425 

Griswold  v.  Haven,  25  N.  Y.  595 311,     313 

V.  Waddington,  16  Johns.  438,  15  Johns.  57 952 

Groat  V.  Gile,  51  N.  Y.  431 1184 

Grockie  v.  Hirsfield,   50  A.   D.   87 185,  327,     329 

Groff  V.  Friedline,  16  Misc.  505 413 

Grogan,  In  re,  82  Misc.  555 1704,  1715,  1719,  1736 

Groh  V.  Flammer,  89  A.  D.  28 298 

Grolier  Soc.  v.  Forshay,  157  N.  Y.  S.  776.  .1071,  1072,  1077,  1078,  1093,  1094 

Gross  v.  Ajello,  132  A.  D.  25 1265 

v.  Stampler,  165  N.  Y.  S.  214 475,     477 

Grosjean  v.  Galloway,  64  A.  D.  547,  82  A.  D.  380.. 231,  249,  271,  282,     287 

291,     328 

Grossman  v.  Caminez,  79  A.  D.  15 626,     660 

V.  Dodd,   63  Hun   324 109,     111 

V.  Schenker,   206  N.   Y.   466 470,  471,  472,  474,  477,     486 

V.  Walters,  33  St.  R.  921 198,  300,     302 

Grote  V.  New  York,  190  N.  Y.  235,  117  A.  D.  768 508 

Grout  V.  Townsend,  2  Denio  336 345,     565 


TABLE  OF  CASES  1823 

PAGES 

Grover  v.  Moms,  73  N.  Y.  473 922,  923,  925,  926,     927 

Groves  v.  Warren,  178  A.  D.  333 1184,  1204 

Grube  v.  Schultheiss,  57  N.  Y.  669,  4  Daly  207 I437'  1449 

Gruenberg  v.  Treanor,  40  Misc.  232 "...  .'     538 

Grunhut  v.  Rosenstein,  7  Daly  164 .  .  .  1743    1744 

Grussy  v.  Schneider,  55  How.  Pr.  188,  50'  How.  Pr.  134 '.'.  . .  . .'   1264 

Guarantee  Constr.  Co.  v.  Rickert-Finlay  Realty  Co.,  88  Misc.  73 24 

Guarantee  Sav.,  etc.,  Co.  v.  Moore,  35  A.  D.  421 315 

Guckenheimer  v.  Angevine,  81  N.  Y.  394 1584,  1585 

Gugel  V.  Hiseox,   138  A.  D.  61 206,  215,  216,  217^  1586 

Guggenheim  v.  Guggenheim,  168  N.  Y.  S.  209 428,  611,     936 

Guidet  V.  Brown,  3  Abb.  N.  Cas.  295 .'     938 

V.  New  York,  36  Super.  Ct.  557,  37  Super.  Ct.  124....  1430,  1432,  1434 

1441,  1446,  1484 

Guilderland  v.  Knox,  5  Cow.  363 1702 

Guilfoyle  v.  Pierce,  125  A.  D.  504 1578 

Guilleaume  v.   Rowe,   94  N.  Y.   268,   48   Super.   Ct.   169 115,  116,     128 

Guinnip  v.  Close,  19  Wkly.  Dig.  226 413 

Gulla  V.  Barton,  164  A.  D.  293 876,  1152 

Gundlich  v.   Hensler,   23   Wkly.   Dig.   145 429*     442 

Gunther  v.  Marteau,  73  Misc.  43 1219,  1286 

Gumey  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358 .. , 1308,  1384,  1385 

Gurski  v.  Doscher,  112  A.  D.  345 1287 

Gurwitz  V.  Weir,  127  A.  D.  352 1123 

Gustaveson  v.  McGay,  12  Daly  423 1393,  1401,  1431,  1437 

Gutchess  V.  Daniels,  49  N.  Y.  605,  58  Barb.  401 382,  949,     950 

Gutman  v.  Rogers,  37  St.  R.  264,  34  St.  R.  690 ; 1650,  1661 

V.  Wolfsohn,    107   N.   Y.    S.    546 1632 

Haack  v.  Weicken,  118  N.  Y.  67 102 

Habeeb  v.  Daas,  111  Misc.  437 271,     273 

Haberlin  v.  Englehardt,  94  Misc.  154 654 

Hackett  v.  A.  L.  &  J.  J.  Reynolds  Co.,  30  Misc.  733 845 

V.  Hackett  Hatch  Door  Mfg.  Co.,  52  Super.  Ct.  263 1253 

Hadcock  v.  Osmer,  153  N.  Y  604,  4  A.  D.  435 277,     300 

Hadden   v.    Dimick,    48   N.   Y.    661,    31    How.    Pr.    196 849,  1176,  1180 

1561,  1565 
Haden  v.  Buddensick,  67  Barb.  188 418,  430,     437 

V.  Coleman,  73  N.  Y.  567,  32  Super.  Ct.  256 1429,  1445,  1446 

Hadfield  v.  Colter,   188  A.  D.   563,  103  Misc.  474 1471,  1472,  1571 

Hadley  v.  Garner,  116  A.  D.  68 1551 

V.  Reed,  34  St.  R.  949 515,     519 

Haefelin  v.  McDonald,  96  A.  D.  213 1164 

Haehnel  v.   Trostler,   54   Misc.   262 1338,  1413,  1415,  1419 

Hagaman  v.  Rochester,   185  A.  D.   161 1371 

Hagan  v.  Ward,  38  Misc.  367,  86  A.  D.  620,  178  N.  Y.  560 206,  208,     547 

Hagenaers  v.  Caballero,  188  A.  D.  643 334 

Hager  v.  Catlin,  1 8  Hun  448 685,     686 

Haggart  v.  Morgan,  6  Super.  Ct.  198,  5  N.  Y.  422 704,  1429 

Hahlo  V.  Grant,  31  St.  R.  919 285 

Haight  V.  Cohen,  123  A.  D.  707 353,     409 

1         V.  Hayt,   19  N.  Y.  464 249,  251,  287,     288 

.Haile  v.  Lillie,  3  Hill  149 1056 

jHaines  v.  Scott,  35  A.  D.  515 1028 


1824  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Haist  V.  Bell,  24  A.  D.  252 1404 

Hakes  v.  Roberts,  13  Wkly.  Dig.  394 714 

Hale  V.  Boardman,  27  Barb.  82 1154 

V.  Patton,   60   N.   Y.   233 1266,  1288 

V.  Shannon,    57    Hun    466 196,     572 

Haley  v.  Cridge,  1  City  Ct.  433 965 

Hall  V.  Bartlett,  9  Barb.  297 749,  751,  752,  753,  754,    755 

V.  Bennett,    48   Super.   Ct.   302 1284,   1332,  1347,  1371,  1431 

V.  Bergen,    19   Barb.   122 894 

V.  Beston,  26  A.  D.  105 351,     353 

V.  Brown,  15  Johns.   194 422 

V.  Davis,  95  Misc.  315 633,     634 

V.  Erwin,  60  Barb.  349,  57  N.  Y.  643 200 

V.  French- American  Wine  Co.,   149  A.  D.  609 1198 

V.  Gird,  7  Hill  586 753,  756,  757,    760 

V.  Long,  34  Misc.  1 1370 

V.  Minturn,  55  N.  Y.  676,  6  Lans.  56 554 

V.  Naylor,  18  N.  Y.  588,  13  Super.  Ct.  71.. 223,  227,  284,  325,  326,     327 

V.  New  Hartford  Canning  Co.,  153  A.  D.  562 1303,  1461 

V.  Oehs,  34  A.  D.  103 1116 

V.  Perkins,  3  Wend.  626 206,  207,  209,  215,  224,     321 

V.  Richardson,  22  Hun  444 422,     783 

V.  Robbins,  61  Barb.  33   1153 

V.  Samson,  19  How.  Pr.  481 1246 

V.  Southmayd,  15  Barb.  32 1612 

V.  Western  Transp.  Co.,  34  N.  Y.  284 1613 

Hallahan  v.    Webber,  7  A.  D.  122,  15  Misc.  327 1574  . 

Hallas  V.  Bell,  53  Barb.  247 738,     740 

Hallen  v.  Thompson,  48  Misc.  642 638 

Hallenbeck  v.  Dewitt,  2  Johns.  404 186 

V.  Kindred,  109  N.  Y.  620 1153 

Hallet  V.  Novion,  14  Johns.  273 623 

Halliday  v.  Hart,  30  N.  Y.  474 506 

V.  Nicholas,  13  Misc.  Ill,  9  Misc.  217 1480 

Hallock  V.  Bacon,  45  St.  R.  484 1627 

V.  Teller,  2  Dem.  206 1734 

Hallock  Co.,  W.  N.,  v.  Haig,  156  N.  Y.  S.  353 330 

Hallwood  Cash  Register  Co.  v.  Finnegan,  84  N.  Y.  S.  154 33,     476 

V.  Greenberger,  90  N.  Y.  S.  361 107 

Halpern  v.  Langrock  Bros.  Co.,  153  N.  Y.  S.  985 470,     473 

Halpin  v.  Insurance  Co.  of  North  America,  120  N.  Y.  73 1236 

Halsey  v.  Reed,  9  Pa,ige  446 1157 

V.  Reid,  4  Hun  777 531,  1073 

Halsted  v.  Postal  Tel.  Cable  Co.,  193  N.  Y.  293,  120  A.  D.  433.  .819,  822,     824 

V.  Silberstein,  196  N.  Y.  1 743^     747 

Ham  V.  Van  Orden,  84  N.  Y.  257 .'     426 

Hamann  v.  Leahy,  140  A.  D.  153 1120 

Hamburger  v.  Rottenberg,  9  Misc.  477 1395,  1402 

Hamer  v.  Sidway,   124  N.  Y.  538 341,  442,  443,  447,     543 

Hamilton,  In  re,  70  A.  D.  73,  34  Misc.  607 1737,  1738 

V.  Canfield,  2  Super.  Ct.  526 970 

V.  Fidelity  Mut.  L.  Ass'n.,  27  A.  D.  480 620 

T.  Ganyard,  34  Barb.  204,  3  Keyea  45 1378 


TABLE  OF  OASES  1825 

PAGES 

Hamilton  v.  Gridley,  54  Barb.  542 630 

V.  Hamilton,   127  A.  D.   871 376,  562,  1135,  1558 

V.  Lomax,  26  Barb.  Gla 225,  238,  1055 

V.  Patriclc,   62  Hun   74 .' 32,  33,  37,  40,  59,  64 

V.  Smith,  141  N.  Y.  S.  577 470 

V.  Taylor,  18  N.  Y.  358 1209 

V.  Wright,  37  N.  Y.  502 744,  747 

Hamilton  College  v.  Stewart,  1  N.  Y.  581,  2  Dcnio  403.. 590,  592,  593,  595 

596,  598 

Hamlin  v.  Stevens,  59  A.  B.  522 410 

V.  Stevens,  177  N.  Y.  39 6:iH 

V.  Wheelock,  42  Hun  530 342,  407 

Hamm  v.  Prudential  Ins.  Co.,  137  A.  D.  504 1061,  1003,  1064 

Hammerstein  v.  Equitable  Trust  Co.,  209  N.  Y.  429,  156  A.  D.  644 342 

516,  518,  93(i 

Hammerstein  Amusement  Co.  v.  Keith,  177  A.  D.  198 862 

Hammond  v.  Hopping,  13  Wend.  505 526,  972 

V.  Pennock,   61   N.   Y.    145,   5  Lans.   358... 259,  260,  268,  269,  272,  277 

279,  280,  1584,  1585 

V.  Shepard,  29  How.  Pr.  188 591,  593 

Hampton  v.  Phipps,  108  U.  S.  260 1145 

Hamrah  v.  Maloof,  127  A.  D.  331 15H2 

Hancock  Leather  Co.  v.  Ayrault,  N.  Y.  L.  J.  Dec.   14,  1904 701 

Hancock,  John,  Mut.  L.  Ins.  Co.  v.  Lowenberg,  4  St.  R.  699 355 

Hand  v.  Brooks,  21  A.  D.  489 1454 

V.  Fielding,  Anth.  N.   P.   87 544,  554 

V.  Gas  Engine,  etc.,  Co.,   107  N.  Y.   142,  34  A.  D.  354 94,  9.5,  97 

1454,  1456 

V.  Kennedy,  45  Super.   Ct.   385 1136,  1152,  1169 

V.  Pennock,  18  Misc.  570 1479 

V.  Rogers,  16  Misc.  17,  14  Misc.  248 1554 

V.  Seeley,  47  Barb.  428 843 

V.  Shaw,  27  A.  D.  107,  21  Misc.  313,  20  Misc.  698,  18  Misc.  1....  1454 

_v.  Shaw,  18  Misc.  1,  16  Misc.  498 1480 

Hanford  v.  Rogers,  11  Barb.  18 1209,  1210 

Hangen  v.  Hachemeister,  49  Super.  Ct.  34.1005,  1068,  1089,  1090,  1101,  1102 

Hann  v.  Brettler,  107  N.  Y.  S.  78 361,  392 

Hanna  v.  Florence  Iron  Co.,  222  N.  Y.  290 1131 

Hannay  v.  Zerban,  16  Daly  372,  28  St.  R.  145 1330 

Hanover  Nat.  Bank  v.  Blake,  142  N.  Y.  404,  66  Hun  33   786,  791,  791 

Hapgood  V.  Barrett,  106  N.  Y.  S.  189 •  ■  ■  ^29 

Happel  y.  Marasco,  37  Misc.  314 1270,  1276,  1278,  1441,  1442,  1447,  1498 

V.  Rosenthal,  103  N.  Y.  S.  715 V.,'  ,,?! 

Harbeck  v.  Harbeck,  87  Misc.  420,  170  A.  D.  910 375,  467,  1148 

V    Pupin    123  N.  Y.  115,  55  Hun  335,  23  Abb.  N.  Cas.  190.  ...  1537,  1538 

*^    '                                                                              1539,  1540,  1542,  1546 

Hard   V.    Seeley,   47    Barb.    428 1310,  1311,  1314,  1340,  1341 

Harding  v.  Taylor,  37  Misc.  684 263 

Hardinge  v.  United  States  Zinc  Co.,  171  A.  D.  742 570 

Hardt  v.  Recknagel,  62  A.  D.  106 12»o 

V.  Schulting,  85  N.  Y.  624,  24  Hun  345 ^»^ 

V.  Western  Electric  Co.,  84  A.  D.  249 1 "'  7 

Hardwicke  v.  Board  of  Education,  23  Wkly.  Dig.  62 13-9'5,  1401 


1826  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Hardy  v.  Berger,  76  A.  D.  393 1024,  1029,  1031,  1041,  1043 

V.  Eagle,  23  Misc.  441,  25  Misc.  471 1745,  1751,  1752 

Hare  v.  De  Young,  39  Misie.  366 204 

Harger  v.  Worrall,  69  N.  Y.  370 196 

Hargous  v.  Ablon,  3  Denio  406,  5  Hill  472 86 

Hargraves  Mills  v.  Gordon,  1 37  A.  D.  696 1184,  1190,  1198 

Harkness  v.  Manhattan  R.  Co.,  54  Super.  Ot.  174 1145 

Harlem  Gas  Light  Co.  v.  New  York,  33  N.  Y.  309,  26  Super.  Ct.  100   .  .   1256 

1354 

Harlow  v.  Haines,  63  Misc.  98 266,  297,     314 

V.  La  Brum,  82  Hun  292,  151  N.  Y.  278 193,  255,  256,  261,  262,     298 

Harman  v.  Loscalzo,  125  N.  Y.  S.  517 162® 

Harmon  v.  Bird,  22  Wend.  113 401 

Harmony  v.  Bingham,  8  Super.  Ct.  209,  12  N.  Y.  99....  134,  146,  147,  1364 

1506,   1509,  1510,  1680 

Harp  V.  Osgood,  2  Hill  216 354,  671,     693 

Harpending  v.  Shoemaker,  37  Barb.  270 1629,  1660,  1677 

Harper  v.  Albany  Mut.  Ins.  Co.,  17  N.  Y.  194 1214,  1241 

V.  Bangs,  18  How.  Pr    457 1549 

V.  Newburgh,  159  A.  D.  695,  79  Misc.  209 104,  1564 

V.  Raymond,  16  Super.  Ct.  29 1209 

V.  Sherman,  14  Wkly.  Dig.  12 1582 

V.  Williams,  110  N.  Y.  260 1163 

Harrigan  v.  Cahill,  100  Misc.  48 1740,  1745,  1746 

Harrington  v.  Bigelow,  11  Paige  349 986 

v.  Brown,  77  N.  Y.  72 364,    357 

V.  Green,  107  N.  Y.  S.  403 1661 

V.  Higham,  15  Barb.  524 1553 

Harris  v.  Buchanan,  100  A.  D.  403 562,     574 

V.  Clark,  2  Barb.  94,  3  N.  Y.  93 369,     517 

V.  Eggleston,  47  A.  D.  169 1152,  1154 

V.  Equitable  L.  Assur.  Stoc,  3  Hun  724 1581 

V.  Equitable  L.  Assur.  Soc,  64  N.  Y.  190 215 

V.  Fowler,  59  Misc.  523 440 

V.  Oakley,  17  St.  R.  198 738,     740 

V.  Rathbun,  2  Keyes  31® 1389 

V.  Roof,  10  Barb.  489 676,     677 

V.  Simonson,  28  Hun  31 8 676,     681 

V.  Story,  2  E.  D.  Smith  363 107,     108 

V.  Tumbridge,  83  N.  Y.  92,  8  Abb.  N.  Oas.  291 897,     900 

V.  Walker  M.  Levitt  Co.,  166  N.  Y.  S.  317,  181  A.  D.  932 11,       32 

V.  Warner,  13  Wend.  400 1643 

V.  White,  81  N.  Y.  538 614,  887,  894,     896 

Harrison  v.  Close,  2  Johns.  448 507,  1536 

V,  Scott,  135  A.  D.  546,  203  N.  Y.  369 1389 

V.  Utley,  6  Hun  565 372,     373 

Harsnan  v.  Lascalzo,  125  N.  Y.  S.  517 1621 

Hart  V.  City  Theatres  Co.,  71  Misc.  427 624 

V.  Equitable  L.  Assur.  Soc,  172  A.  B.  659 450,  1162 

V.  Hart,  22  Barb.  606 1207,  1415,  1420 

V.  Lauman,  2i9  Barb.  410 1454,  1456,  1561 

V.  L.  D.  Garrett  Co.,  93  A.  D.  145 1180,  1488 


TABLE  OP  OASES  1827 

PAGES 

Hart  V.  Maloney,  101  A.  D.  37,  80  A.  D.  265 1728 

V.  New  York,  201  N.  Y.  45 14S6 

V.  Pennsylvania  R.  Oo.,  112  U.  S.  331 835 

V.  People,  26  Hun  396 925 

V.  Thompson,  10  A.  D.  183,  39  A.  D.  668 64,  65,  1242,  1320,  13211 

13212,  1331 

V.  Walsh,  84  Misc.  421 132,,  134,  135,  292 

V.  Young,  1  Lans.  417 396,  397 

Harter,  In  re,  148  N.  Y.  S.  766 1719,  1724,  1736 

Hartford,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.,  26  Super.  Ot.  411 689,  690 

Hartjen  v.  Ruebsamen,  19  Misc.  149 1746 

Hartley  v.  Harrison,  24  N.  Y.  170 . .- 1168 

V.  Murtha,  5  A.  D.  408 1446 

Hartness  v.  Thompson,  5  .Johns.  160 1054,  1098,  1099,  1547 

Hartridge  School  v.  Riordan,  112  N.  Y.  S.  1089 1301 

Hartung  v.  Siccardi,  3  E.  D.  Smith  560 1533 

Hartwig  v.  American  Malting  Co.,  74  A.  D.  140 30 

Harvard  College  v.  Kempner,  131  A.  D.  848 1098 

Harvey  v.  Ayres,  37  Misc.  164 492,  497 

Hasberg  v.  McCarty,  13  Daly  415,  14  Daly  414,  127  N.  Y.  655 216 

Hasbrook  v.  Paddock,  1  Barb.  635 1193 

Hasbrouck  v.  Bunce,  62  N.  Y.  475 744,  745 

V.  New  York  Cent.,  etc.,  R.  Co.,  202  N.  Y.  363,  137  A.  D.  532,  64 

Misc.  478   830,  832 

V.  Tappen,  15  Johns.  200 1178,  1447 

V.  Young,  40  St.  R.  766 1027 

Haskell  v.  Smith,  86  N.  Y.  S.  779 543 

Haskins  v.  Dunham,  1  Anth.  N.  P.  81 1670 

Hassenfrats  v.  Kelly,  13  Johns.  466 734 

Hatasataeh  Realty  Co.  v.  Gulick,  137  N.  Y.  S.  787 268 

Hatch  V.  Collins,  34  Hun  314 715,  716 

V.  Leonard,  165  N.  Y.  435 1110,  1745,  1746,  1750,  1756 

V.  Mann,  15  Wend.  44,  9  Wend.  262 672,  673 

V.  Pryor,  3  Keyes  441 1152,  1169 

V.  Spooner,  37  St.  R.  151 244,  245,  276,  286,  290,  330,  331 

V.  Western  Union  Tel.  Co.,  9  Abb.  N.  Cas.  430 662 

Hathaway  v.  Bennett,  10  N.  Y.  lOS 474 

V.  Cincinnatus,  62  N.  Y.  434 1648,  1668,  1669 

V.  Delaware  County,  185  N.  Y.  368,  103  A.  D.  179 1635,  1638,  1655 

1656,  1690 

V.  Homer,  54  N.  Y.  655 1667 

Hathome  v.  Hodges,  28  N  Y.  486 197,  318,  319,  326 

Hauck  V.  Craighead,  67  N.  Y.  432,  8  Hun  237 11542,  1543 

Haule  V.  Consumers'  Park  Brewing  Co.,  150  A.  D.  582 665 

Hauser  v.  Falk,  133  N.  Y.  S.  438 1123 

Hausman  v.  Buchman,  189  A.  D.  597 1186 

Havemeyer  v.  Havemeyer,  43  Super.  Ct.  506 809 

Haven  v.  Russell,  34  N.  Y.  S.  292 1413,  1415,  1418,  1425,  1426 

Havens  v.  Buah,  2l  -Johns,  387 1305 

V.  Havens,  21  St.  R.  958 1700,  1714.  1717,  1719 

V.  Patterson,  43  N.  Y.  218 1056,  1595 

V.  Willis,  17  W'kly.  Dig.  372 439 

12 


1828  NEW  YORK  LAW  OF  CONTEACTS 

PAGB5S 

Haviland  v.  Hayes,  37  N.  Y.  2S 1017,  1039 

V.  Willets,  141  N.  Y.  35,  67  Hun  89 91 

Hawk  V.  Thorn,  54  Barb.  164 1629 

Hawkins  v.  Brown,  30  Barb.  206 1504 

V.  Mosher,  2  Wkly.  Dig.  152 l&aS 

V.  Palmer,  57  N.  Y.  6i64 2i66 

V.  Pemberton,  51  N.  Y.  198 1*85 

Hawksworth  v.  Durant,  93  Misc.  149 13 

Hawley  v.  Keeler,  53  N.  Y.  114 • 1380 

V.'  Morton,  23  Barb.  255 12«8 

V,  Wicker,  117  A.  D.  6:38 257,  260,     266 

Hawxhurst  v.  Kitdi,  24  St.  R.  729 426,  562,     575 

Hay  V.  Cumberland,  25  Barb.  594 748 

V.  Hay,  13  Hun  315 1592 

V.  Star  F.  Ins.  Co.,  77  N.  Y.  235,  13  Hun  496 187 

Hayden  v.  Hayden,  8  A.  D.  547 410 

Hayes  v.  American  Bridge  Co.,  127  A.  D.  576 1254 

V.  Cxross,  9  A.  D.  12,  162  N.  Y.  610 1465,  1466,  1516 

V.  Hood,  57  Hun  585 562 

V.  Kerr,  19  A.  D.  91 155,  158,     165 

V.  Kers'how,  1  Sandf .  Cli.  258 515 

V.  Mestaniz,  9  Misc.  70!5 376 

V.  Mestaniz,  2  A.  D.  135 431 

V.  Willio,  4  Daly  259,  11  Abb.  Pr.  N.  S.  167 .  .1125,  1134 

Hayes,  T.  J.  Printing  Co.  v.  Springer,  12,3  N.  Y.  S.  240 1252 

Havman  v.  Canton  Art  Metal  Co.,  174  A.  D.  923 32 

Hayne  v.  Sealy,  71  A,  D.  418 343 

Haynes  v.  Abramson,  97  N.  Y.  S.  371 659,  1001 

V.  Rudd,  102  N.  Y.  372,  30  Hun  237 134,  149,  713,  717,  718,     9S8 

V.  Rudd,  83  N".  Y.  251,  17  Hun  477 713',  717,     988 

Hays  V.  liedman,  28  Misc.  575 1755 

Haywood  v.  Jones,  10  Hun  500 1000 

V.  Sheldon,  13  Johns.  88 :  .  .     911 

Hazard  v.  Potts,  40  Misc.  365 43-5,  1627,  1741 

V.  Taylor,  38  Misc.  774 1743 

HazeltineV.  Weed,  73  N.  Y.  156 49,       50 

Hazelton  v.  Sheckels,  202  U.  S.  71 685 

V.  Webster,  20  A.  D.  177 73,  422,     586 

Head  v.  Stevens,  19  Wend.  411 400 

Healy  v.  Healy,  55  A.  D.  315,  31  Misc.  636 83i,     410 

V.  Kellogg,  145  N.  Y.  S.  943 1070,  1071,  1076,  1076,  1085 

V.  Utly,  1  Cow.  345. 1598 

Heam  v.  Schuehman,  150  A.  D.  476 642 

V.  Schuehman,  212  N.  Y.  352,  157  A.  D.  926,  80  Misc.  311 1580 

Heath  v.  Mahoney,  7  Hun  100 1057,  1058 

V.  Mahoney,  12  Wkly.  Dig.  404 1088 

Heath  Dry  Gas  Co.  v.  Hurd,  19'3  N.  Y.  255 1388 

Heatter  v.  Day  Pub.  Co.,  181  A.  D.  888 1530',  1556 

Hebberd  v.  American  Sheet  Metal  Lath  Co.,  90  Misc.  350 1329 

Hecht  V.  Brandus,  4  Mise.  58,  2  Misc.  471 1332 

Heelcmann  v.  Pinkney,  81  N.  Y.  211 1393,  1403,  1448 

Heckscher  v.  Edenborn,  203  N.  Y.  210,  137  A.  D.  899,  131  A.  D.  253 1584^ 


TABLE  OF  CASIS  1829 

PAGES 

Hecla  Powder  Co,  v.  Signal  Iron  Co.,  91  Hiin  429,  16i7  N.  Y.  437 1509 

Hedges  v.  Pioneer  Iron  Works,  166  A.  D   208 1579 

Hees  V.  Nellis,  65  Barb.  440 1556 

Hegeman  v.  Moon,  131  N.  Y.  462,  60  Hun  412 566,  567,  560,  1223 

Heidemheimer  v.  Boyd,  15  A.  D    580 1657 

Heidenreich  v.  Doiishkess,  134  N.  Y.  S.  472 1590,  1591 

Heidlinger  v.  Onward  Constr.  Co.,  44  Misc.  555,  107  A.  D.  398 1430,  1431 

1436 

Heilbronn  v.  Herzog,  165  N.  Y.  98 193 

Heiliger  v.  Ritter,  78  Misc.  264 1479 

Heilman  v.  Lazarus,  90  X.  Y.  672 71 

Heimburg  v.  Manhattan  P.  Co.,  19  A.  D.  179 187 

Heine  v.  Meyer,  61  N.  Y.  171 1462,  1463,  1469,  1523,  1524 

Heineman  v.  Grand  Trunk  P.  Co.,  31  How.  Pr.  430 825,     826 

Heinmuller  v.  Gray,  35  Super.  Ct.  196 1543 

Heise  v.  Selected  Securities  Co  ,  105  N.  Y^.  S.  1079 207 

Heisel  v.  Yolkmann,  55  A.  D.  607 71,  82,     607 

Heiser  v.  Hatch,  86  N.  Y.  614 1662 

Helgar  Corp.  v.  Warner's  Features,  223  N.  Y.  449,  170  A.  D.  910.  .  .1571,  1572 

Heller  v.  Bodensielc,  81  Misc.  222 1335,  1414 

Hellwig  V.  Blumenberg,  28  St.  R.  75 1198 

Hemenway  v.  Keeler,  88  Hun  405 275,     328 

llemiuingway  v.  Poucher,  98  N.  Y.  281 374,     375 

Hempstone  v.  Koehler,  125  N.  Y.  S.  1094 18,  60,     476 

Hemstreet  v.  Hurley,  21  Misc.  426 1579 

Hendricks  v.  Isaacs,  46  Hun  239 , 422 

V.  Isaacs,  117  N.  Y.  411 1738 

Hendrickson  v.  Oallan,  147  A.  D.  480,  70  Misc.  342 1316 

Henman  v.  M.  H.  Powers  Co.,  17-5  A.  D.  627 826 

Henn  v.  Douglass,  147  A.  D.  473 289 

Henneky  v.  Stark,  128  N.  Y.  S.  761 1249,  1270 

Hennequin  v.  Naylor,  24  N".  Y.  130 223,  227,  229,  326,     331 

Hennessy  v.  Corneille,  61  A.  D.  620 547 

Hennig  v.  Smith,  151  N.  Y.  S.  444 747 

Henricus  v.  Englert,  137  N.  Y.  488 1121 

Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  1 879 

V.  Betts,  1  Hilt.   156 1743,  1744 

V.  Root,  33  N.  Y.  526 1065,  1066,  1070,  1072,  1073,  1076,  1001 

V.  Rowell,  31  Misc.  384,  63  A.  D.  620 1473,  1477 

V.  Talcott,  175  N.  Y.  385 1387 

Hentz  V.  Miller,  94  N.  Y.  64 97 

V.  Miner.  46  St.  R.  636 896,  901,     967 

V.  Miner,  58  Hun  428 965,  966,  lOOO 

Hepburn  v.  Montgomery,  97  N.  Y.  617,  5  Civ.  Pro.  244 1350 

Herald  Square  Realty  Co.  v.  Saks,  215  N.  Y.  427 1196 

Herdic  v.  Roessler,  109  N.  Y.  127 640,     641 

Herendeen  v.  De  Witt,  49  Hun  53 375,  486,  526,     530 

Herman  v.  Jeuchner,  15  Q.  B   D.  561 693 

V.  William  B.  Pierce  Co.,  106  A.  D.  16 1350 

Hermann  v.  Passmore,  72  Hun  -526 492 

Heron  v.  Davis,  16  Super.  Ct.  336 1427 

Herrick  v.  Grow,  5  Wend.  579 767 


1830  NEW  YORK  LAW  OF  CONTRACTS 

PAGEI9 

Herrington  v.  Davitt,  220  N.  Y.  162 535,  536,     538 

Herrman  v.  Merchants'  Ins.  Co.,  81  N.  Y.  184 1220 

Herrmann  v.  Curiel,  3  A.  D.  511 1613 

Herrmann,  H.  Lum'ber  Co.  v.  Heidelberg,  46  Misc.  465 1387 

Hersee  v.  BuflFalo,  1  Sheld.  445 21,       22 

Hersey  v.  Bendiot,  15  Hun  282 . ! 227,  254,  285,  317,  325,  326,  1624 

Herter  v.  Mullen,  159  N.  Y.  28 1606 

Herzog  v.  Heyman,  151  N.  Y.  587,  8  Misc.  27 400 

Hess  V.  Fox,  10  Wend.  436 1489 

V.  Sloane,  66  A.  D.  522,  173  N.  Y.  616 1115,  1116,  1118 

Hesse  v.  Glide  Bros.-KeifTer  Co.,  170  N.  Y.  S.  211 1388 

Heuertematte  v.  Morris,  101  N.  Y.  63 360,     361 

Heuman  v.  M.  H.  Powers  Co.,  175  A.  D.  627 830 

Hevia  v.  Wheeloek,  155  A.  D.  387 529,  599,  1707,  1727 

Hewertt  V.  Bronson,  5  Daly  1 1615,  I6II6,  1711 

Hewlett  V.  Saratoga  Carlsbad  Spring  Co.,  84  Hun  248 .. .  263,  264,  293,     295 

32a 

Hexter  v.  Knox,  39  Super.  Ct.  109,  613  N.  Y.  561 1497 

Hey  V.  Dolphin,  92  Hun  230 806,  810,  811,     882 

Heyn  v.  New  York  L.  Ins.  Co.,  192  N.  Y.  1,  118  A.  D.  194.  .  . .  1214,  1219,  1235 

Heyward  v.  Willmarth,  87  A.  D.  126 478 

Hibblewhite  v.  McMorine,  5  M,  &  W.  462 897 

Hickey  v.  Morrell,  102  N.  Y.  454,  12  Daly  482 244,  248,     259 

Hickok  V.  Bunting,  92  A.  D.  167,  67  A.  D.  560 520,  567,  568,  569,     571 

Hicks  V.  Burhans,  10  Johns.  243 527,     529 

V.  Marshall,  8  Hun  327 1031,  1032,  1046 

Hides  V.  Hides,  65  How.  Pr.  17 209,     210 

Higgins  V.  Applebaum,  186  A.  D.  682 1325 

V.  Eagleton,  13  Misc.  223 1225,  1246 

V.  Healy,  47  Super.  Ct.  207 372 

V.  Murray,  713  N.  Y.  252,  5  Hun  565 1514 

V.  Eidgway,  153  N.  Y.  130,  90  Hun  398 16,     359 

V.  Solomon,  2  Super.  Ct.  482 1501 

Highton  V.  Dessau,  46  St.  R.  922,  139  N.  Y.  607 1393,  1441,  1499 

Higinbotham  v.  Stoddard,  72  N.  Y.  94,  9  Hun  1 738 

Hilbrand  v.  Dininny,  73  A.  D.  511,  103  A.  D.  593 1257 

Hilderbrandt  v.  Fallot,  46  Misc.  615 361,     414 

Hildreth  v.  Buell,  1 8  Barb.  107 1347 

Hill,  Matter  of,  26  St.  R.  290 183 

V.  Blake,  48  Super.  Ct.  253 368' 

V.  Blake,  97  N.  Y.  216 1178    128I 

V.  Burke,  62  N.  Y.  Ill '.    374 

V.  Carley,  8  Hun  636 29H      299 

V.  Chamberlain,  64  A.  D.  609 226      328 

V.  Curtis,  154  A.  D.  662 '  12O8 

V.  Cranat,  134  N.  Y.  S.  529 \[,     53O 

V.  Kidney,  7  Wkly.  Dig.  82 1258 

V.  Miller,  76  N.  Y.  32 1214,  1217 

V.  Palmer,  137  A.  D.  20 '  1320 

V.  Philo,  155  N.  Y.  S.  922 1204,  1243 

V.  Priestly,  52  N.  Y.  635 .'  1199 

V.  Reed,   16  Barb.   280 1480 

V.  Syracuse,  etc.,  R.  Co.,  73  N.  Y.  351 110,  111,     112 


TABLE  OF  CASES  1831 

PAGES 

Hillas  V.  Fuller,  143  N.  Y.  S.  15 1535,  1536,   1537 

Hilleary  v.  Skookum  Root  Hair  Grower  Co.,  4  Misc.  127...  1221,  1234,  1235 

1252 

Hills  V.  Miller,  3  Paige  254 1209 

V.  Stillman,  IS  How.  Pr.  58 1361,  1389 

Hillyer  v.  Bennett,  3  Edw.  Ch.  222 1088,  1089,  1096 

V.  Travers,  1  Law  Rep.   146 676 

Hilsen  v.  Libby,  44  Super.  Ct.  12 192,  271,     282 

Hinckley  v.  New  York  Cent.,  etc.  R.  Co.,  56  N.  Y.  429 Ill 

Hincks  v.  Field,  37  St.  R.  724 438 

Hinds  V.  Kellogg,  37  St.  R.  356 1269,  1275,  1278,  1280 

V.  Tweddle,   7   How.   Pr.   278 1621,  1622,  1629 

Hine  v.  Bowe,  114  N.  Y.  350,  46  Hun  196 1209 

V.  New  York  EL  R.  Co.,  149  N.  Y.  154 710 

Hines  v.  John  Hancock  Mut.  L.  Ins.  Co.,  31  Misc.  809 328,     329 

flinman  v.  Hapgood,   1   Denio   188 1705 

V.  Moulton,   14  Johns.  466 418,     436 

Hinsdell  v.  Weed,  5  Denio  172 1703 

Hirsch  v.  Trainor,  3  Abb.  N.  Cas.  274 1019,  1031 

Hirsehbach  v.  Ketchum,  5  A.  D.  324 758,  759,     763 

V.  Ketchum,  84  A.  D.  258 763 

V.  Schmalz,   27   St.   Rep.    14 : 101 

Hirah  v.  Clair,  188  A.  D.  119 193 

Hirt  V.  Mayer,  165  N.  Y.  S.  200 1322,  1325,  1327 

Hiscock  V.  Phelps,  49  N.  Y.  97 438,     439 

Hoag  V.  Parr,   13  Hun  95 1312 

Hoar  V.   Clute,   15  Johns.  224 441 

Hobart  v.  Verrault,  74  A.  D.  444 448,     455 

Hoch  V.  Brantmar,   109  A.  D.  209 405 

Hochberg  Contr.  Co.  v.   F.  &  P.   Auto  Transp.  Co.,  158  N.  Y.   S.  879,  1298 

1303,  1458,  1566 

Hochster  v.  Baruch,  5  Daly  440 33 

v..  De  La  Tour,  2  EL  &  Bl.  678 1475 

Hocking  Valley  R.  Co.  v.  Barbour,  190  A.  D.  341 764 

V.  Barbour,  192  A.  D.  654 5^3 

Hodge  V.  Newton,  14  Daly  372 1355 

V.  Rutland  R.  Co.,   112  A.  D.   142 827 

V.  Sloan,  107  N.  Y.  244 838,  841,  865,  885,  886,  1122 

Hodgens  v.  Hennings,  148  A.  D.  879 280 

Hodges  V.  Hunt,  22  Barb.  150 1071,  1073,  1074 

Hodgman,  In  re,  140  N.  Y.  421 508 

Hoe  V.  Sanborn,  21  N.  Y.  552 220 

Hoes  V.  Nagele,  28  A.  D.  374 1268 

Hoey  V.  Hoey,  53  A.  D.  298,  28  Misc.  396 170,  171,  .1019,  1024,  1028 

Hofferberth  v.  Duckett,  175  A.  D.  480 1676,  1677 

V    Nash,  191  N.  Y.  446,  117  A.  D.  284,  50  Misc.  328 1552 

Hoffman  v.  Aetna  F.  Ins.  Co.,  32  N.  Y.  405.1218,  1219,  1220,  1221,  1236,  1241 

V.  Delihanty,  13  Abb.  Pr.  388 1613 

V.  Duryea,  38  Misc.  553 •■••    1^63 

V.  Gallaher,  6  Daly  42 1419-  1427 

V.  Hoffman,  52  A.  D.  297 1340 

V.  North  British,  etc.,  Ins.  Co.,  35  Misc.  40 1170 

Hofheimer  v.  Campbell,  59  N.  Y.  269,  7  Lans.  157 S02 


1832  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Hofmann  v.  American  Dressier  Tunnel  Kilns,  181  N.  Y.  S.  29 1707 

Hogan  V.  Brooklyn,  52  N.  Y.  282 1628 

V.  Burton,  16  St.  R.  60 1314 

V.  Curtin,  88  N.  Y.  162 928 

V.  Weyer,  5  Hill  389 1578,  1579 

Hoisting  Machinery  Co.  v.  Federal  Terra  Cotta  Co.,  179  A.  D.  653 1430 

Holbrook  v.  Waters,  9  How.  Pr.  335 843,  856,  857,     862 

V.  Wilson,  17  Super.  Ct.  64 307 

Holdredge  v.  Webb,  64  Barb.  9 94,  235,     243 

Holihan  v.  Holihan,  79  A.  D.  475 609,     946 

Holl  V.  Long,  34  Misc.  1 1393,   1398,  1441,  1442,  1444,  1445 

Holland  v.  Ryan,  92  N.  Y.  S.  242 24 

HoUiday  v.  Lewis,  14  Hun  478 562 

Hollingsworth  v.  Moulton,  53  Hun  91 915,     970 

Hollins  V.  Hubbard,  165  N.  Y.  534,  38  A.  D.  629 386 

Hollinshead  v.  Mactier,  13  Wend.  276 1254 

Hollis  V.  Drew  Theological  Seminary,  95  N.  Y.  166 611,     612 

V.  Wagar,    1   Lans.   4 1382 

Hollister  v.  Dow,  3  Wkly.  Dig.  557 '. 739 

V.  Kolb,-  59  Hun   615 562 

V.  Mott,  132  N.  Y.  18,  32  St.  R.  743   1398,  1401 

V.  Nowlen,  19  Wend.  234 112,     831 

V.  Simonson,  170  N.  Y.  357,  36  A.  D.  63 292 

Holloway  v.  Stephens,  1  Hun  308,  2  Hun  384,  58  N.  Y.  670 770 

Holm  V.  Claus  Lipsius  Brewing  Co.,  21  A.  D.  204 663,  1116 

Holman  v.  Johnson,  1  Cowp.  341 974 

Holmes  v.  Dunham,  17  Wkly.  Dig.  479 1267 

V.  Hubbard,  60  N.  Y.  183 1241,  1242 

V.  Northern  Pac.  R.  Co.,  65  A.  D.  49 559 

V.  Roper,   141  N.  Y.  64 359 

V.  Seaman,   117  A.  D.  381 350,     492 

V.  Willard,  125  N.  Y.  75 1116 

Holt  V.  Ross,  54  N.  Y.  472 1688 

V.  Tuite,  188  N.  Y.  17 638 

Holtz  V.  Schmidt,  59  N.  Y.  253 13,  1655,  1684,  1685 

Homan  v.  Cameron,  1  Wkly.  Dig.  103 1300,  1459 

V.  Earle,  53  N.  Y.  267,  13  Abb.  Pr.  N.  S.  402 17,  18,  1604 

Homans  v.  Tyng,  56  A.  D.  383 585,     586 

Home  Ins.  Co.  v.  Morse,  20  Wall.  445 701 

V.  Murphy,  112  Misc.  192 1650,  1685 

Homer  v.  Guardian  Mut.  L.  Ins.  Co.,  67  N.  Y.  478 1177,  1180 

V.  Sidway,  124  N.  Y.  538 384 

Homestead  Bank  v.  Wood,  1  Misc.  145 359 

Hone  V.  Burr,  91  Misc.  520 225,     2,38 

Honegger  v.  Wettstein,  94  N.  Y.  252,  47  Super.  Ct.  125.  .631,  964,  999,  1000 

1002,  1004 

Hong  Kong,  etc..  Banking  Corp.  v.  Cooper,  114  N.  Y.  388 711 

Hood  V.  Hayward,  124  N.  Y.  1 1536 

Hook  V.  Pratt,  78  N.  Y.   371,  14  Hun  396 402,  403,  570,  571,  958,     959 

Hooker  v.  Vandewater,  4  Denio  349 868,     973 

Hooper  v.  Story,  155  N.  Y.  171 1386 

Hoopes  V.  Auburn  Waterworks  Co.,  37  Hun  568 742 


TABLE  OF  CASES  1833 

Eopedale  Electric  Co.  v.  Electric  Storage  Battery  Co.,  39  A.  D    i51     ^tlll 
V.  Electric  Storage  Co.,  96  A.  D.  344,  184  N   Y   356  73        74 

V.  Electric  Storage  Battery  Co.,  132  A.  D.  348  '       70 

Hopkins,  In  re,  32  Hun  618 .    .  pL 

V.  Baker,  140  A.  D.  460 728'      731 

V.  Ensign,  122  N.  Y.  144,  11  St.  R.  85 446', '794,'  795', '796,'  1001 

V.  Riggs,  55  Hun  611 2g3 

Hopper  V.  Cutting,  37  St.  R.  504 1401 

Hoppoek  V.  Stone,  49  Barb.  524 028      es?" 

Horgan  v.  Krumwiede,  25  Hun  116 351'  n^g 

V.  MeKenzie,  43  St.  R.  131 I393'  j4og 

V.  New  York,  160  N.  Y.  516 '.  ..........         '  1363 

Hornbostel  v.  Kinney,  110  N.  Y.  94 1188    1231    1232 

Horner  v.  State,  42  A.  D.  430 .,  [[  '  '     133 

V.  United  States,  147  U.  S.  449 ] 921 

V.  Wood,   23   N.  Y.  350 1134 

Horowitz  V.  Cohen,  172  A.  D.  700 .  ......  .1614,  1655 

V.  Syndicate  Mail  Order  Co.,  166  N.  Y.  S.  809 1270,  1279^  1576 

Hoi-ton  V.  Door,  19  Wkly.  Dig.  224 189 

V.  Erie  Preserving  Co.,  90  A.  D.  255 411,  594,  1279,  1282 

V.  Erie  R.  Co.,  65  A.  D.  587 500 

V.  Hall,  etc.,  Mfg.  Co.,  94  A.  D.  404 1223,  1227 

V.  Howe,  13  Hun  57 1490 

Hosley  v.  Black,  28  N".  Y.  438 1395,  1499,  150O 

Hospital  Supply  Co.  v.  O'Brien,  10  Misc.  655 1389 

Hotchkin  v.  Malone  Third  Nat.  Banli,  127  N.  Y.  329,  33  St.  R.  195 223 

227,  228,  229,  230,  281,  283,     291 

Hotehkiss,  In  re,  44  A.  D.  615 1638 

V.  Godkin,  63  A.  D.  468 1326,  1329 

Hotopp  V.  Huber,  160  N.  Y.  524 1547 

Hottenroth  v.  Mickey,  178  A.  D.  742 324,     331 

Houbie  v.  Volkening,  49  How.  Pr.   169 126C 

Hough  V.  Baldwin,  50  Misc.  546 392,     393 

V.  Brown,   19  N.   Y.   Ill 43,  43,  46,  64,       67 

V.  State,  145  A.  D.  718,  6S  Misc.  26 615,  694,  696,  973,     999 

Houghtaling  v.  Randen,  25  Barb.  21 463 

Houlden  v.  Farmers'  Alliance  Co-op.  F.  Ins.  Co.,  188  A.  D.  734 98 

Housatonic  Nat.  Bank  v.  Foster,  85  Hun  376 423 

House  V.  Wechsler,  104  A.  D.  124 86 

Hover  v.  Magley,  48  Misc.  430 440 

Howard  v.  American  Mfg.  Co.,  162  N.  Y.  347,  15  Misc.  4 1369,  1484 

1485,  1501 

V.  Daly,  61  N.  Y.  362 60,   1379,  1382,  1470,  1471,  1474 

1475,  1476,  1477 

V.  Dusenbury,  44  How.  Pr.  423 1054 

V.  Hayes,  47  Super.  Ct.  89 1384 

V.  Howard,   17  Barb.  663 734,  735,  736,  742,  747,     748 

V.  Hunter,  50  Misc.  576 1294 

Howe  V.  Buffalo,  etc.,  R.  Co.,  37  N.  Y.  297,  38  Barb.  124 413 

V.  Carpenter,   53  Barb.   382 625,     632 

V.  Hagan,  110  A.  D.  392 408 

V.  Robinson,  13  Misc.  256 1243,  1326,  1333 

V.  Striker,    5    Misc.   309 1014,  1015 


1834  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Howell  V.  Bennett,  74  Hun  555 254 

V.  Biddlecom,  62  Barb.   131 221,  282 

V.  Bloom,  117  N.  Y.  S.  893 107 

V.  Earp,  21   Hun  393 715 

V.  Gould,  3  Keyes  422 1501,  1502 

V.  Long  Island  R.  Co.,  37  Hun  381 1361 

V.  Ransom,  11  Paige  538 174 

V.  Wright,  41  Hun  167,  122  N.  Y.  667 431,  533,  562 

Howells  V.  Hettrick,  160  N.  Y.  308 440 

V.  Stroock,  30  Misc.  569,  50  A.  D.  344 30,  39,  40,  41,  45 

Howes  V.  Barker,  3  Johns.  506 1687 

V.  Woodruflr,  21  Wend.  640 1274,  1291 

Howe  Scale  Co.  v.  Wolfshaut,  170  N.  Y.  S.  943 33,  42,  60 

Howie  V.  Kasnowitz,  83  A.  D.  295 70,  75,  81,  474,  476,  589,  1175 

Howk  V.  Eckert,  2  Hun   113 713 

Howk  V.  Eckert,  7  Thomp.  &  C.  300 714 

Howland  v.  Coffin,  47  Barb.  653 682,  684 

V.  Lounds,  51  N.  Y.  604 29 

Howson  V.  Hancock,  8  T.  R.  575 790 

Hoye  V.  Pennsylvania  R.  Co.,  191  N.  Y.  101 1484 

Hoyt  V.  Cross,  108  N.  Y.  76 912,  916 

V.  Dillon,   19  Barb.  644 736 

V.  Hall,   16  Super.  Ct.  42 1315 

V.  Thompson,  5  N.  Y.  320 732,  733 

Hubbard  v.  Blanchard,  113  A.  D.  788 1638,  1639 

V.  Briggs,  31  N.  Y.  518 275 

V.  Chapman,  34  A.  D.  252 1433 

V.  Gurney,  64  N.  Y.  457 415,  452,  1643 

Hubbell  V.  Hardy,  93  Misc.  672 .  186 

V.  M«igs,  4  Lans.  214 274,  290,  327 

V.  Meigs,  50  N.  Y.  480 243,  266,  313 

V.  Von  Schoening,  49  N.  Y.  326,  58  Barb.  498,  2  Hun  376.  .  .  .  1268.  1283 

V.  Weldon,  Hill  &  D.  Supp.  139 737 

Huber  v.  Grauer,  87  Hun  100 1176 

Hudson  Iron  Co.  v.  Mershom,  149  A.  D.  556 288 

Hudson  P.  Rose  Co.  v.  Goodale,  169  N.  Y.  S.  446 230,  271,  276 

Hudson  River  Power  Transmission  Co.  v.  United  Traction  Co.,  43  Misc. 

205,  98  A.  D.  568 1293,  1306,  1377,  1482,  1567 

Hudson  River  Water  Power  Co.  v.  Glens  Falls  Gas,  etc.,  Co.,  90  A.  D. 

513,  41  Misc.  254,  107  A.  D.  548,  109  A.  D.  919.... 1131,  1132,  1133,  1306 

Huffstater  v.  Hayes,  64  Barb.  573 993 

Hughes  V.  Cuming,  36  A.  D.  302 937,  938,  941 

V.  Ferguson,  23  Wkly.  Dig.   185 1395 

V.  Hughes,   10  Misc.  180 744 

V.  Jones,   116  N.  Y.   67 1031,  1032,  1035 

V.  Royal  Indemnity  Co.,  165  N.  Y.  S.  530 1220,  1236 

V.  Smith,   31   Misc.   269 1120 

Huhna  v.  Theller,  35  Misc.  296 1616,  1618 

Hulbert  v.  Felber  Engineering  Works,  75  Misc.  621 1490 

V.  Ferguson,   40   How.   Pr.   474 1544 

Hull  V.  Hull,  172  A.  D.  287 332,  581 

V.  Pearson,    38   A.   D.    588 590,  591,  592,  595,  596 

V.  Ruggles,  56  N.  Y.  424,  65  Barb.  432 918,  924,  963,  965 


TABLE  OF  OASES  I835 

Humfreville,  In  re,   6  A.  D.  535 ""t?^^ 

Hummel  v.  Stern,  21  A.  D.  544,  15  Misc.  Zr]]'.'.'.]'.'.'.'.'.' ' '  uu    uu    A^ 

Humphrey  v.  Smith,  7  A.  D.  442.  '     ^ni'  In! 

Humphreys  v.  Roberts,  61  Misc.  284 25o'  251      262 

Hungerford  v.  Hungerford,   161  N.  Y.  550,  16  A.  D.  612    "  ' '        '  942'     946 

Hunt  V.   Amidon,   4   Hill   345 '  jg^^ 

V.  Bloomer,    12    Super.   Ct.    202 ■...■.■.■.■.■.■.'.■.■.  302,  ■481,'  506,     511 

V.  Johnson,    44   N.   Y.    27 g  jg 

V.  Knickerbocker,    5    Johns.    327 925    973      990 

V.  New  York,  47  A.  D.  295 ""■       '        '  jooa 

V.  Patten,   33   A.  D.   613 1230 

V.  Peake,   5   Cow.    475 '..['.'.'.'.'.'.'.'.]'.'.  1055,'  1065,  1066 

V.  Singer,    1    Daly    209 I574 

V.  Westervelt,  4   E.  D.  Smith  225 ..         1377    '1453    1455 

Hunter,  In  re,   1   Edw.  Ch.  1 '  '     48Q 

V.  MeCammon,   119  A.  D.  326 !!....!  155    158      166 

Huntingdon  v.  Claflin,  38  N.  Y.   182,  23  Super.  Ct.  262.  .' .1353, 'l355,'  1459 

Hurd  V.  Bovee,  26  St.  R.  834,  134  N.  Y.  595 1198 

V.  Gill,  45  N.  Y.   341 474,  490,  1330,  1331 

V.  Green,    17    Hun   327 406,543,587,     765 

V.  Hannibal,  etc.,  R.  Co.,   18  Wkly.  Dig.  239 1205 

V.  Kelly,  78  N.  Y.   588,   17  Hun  327 406,  765,  1364,  1366 

V.  Lee,    132   A.   D.    110 1726,  1727 

V.  Newbrook,    2    Misc.    38 3gg 

V.  Pendrigh,   2   Hill   502 410 

V.  Taylor,    181    N.   Y.   231 ' '.'.  .  .898,     900 

V.  Wing,   93  A.  D.   62,   76  A.  D.   506 1140,  1154,  1157,  1158,  1171 

Hurley  v.  Allman  Gas  Engine,  etc.,  Co.,  144  A.  D.  300 950 

V.  Van   Wagner,   28   Barb.    109 637 

Hurst  V.  Cresson,  etc..  Coal,  etc.,  Co.,  86  Hun  189 527,     529 

V.  Lee,    143   A.   D.   614 196,     282 

V.  Litchfield,    39   N.   Y.   377 704,  705,  1429 

V.  Trow  Printing,  etc.,  Co.,  2  Misc.  361,  142  N.  Y.  637 1597,  1598 

Hurwitz  V.   Dryfoos,   95   Mlisc.    147 247,     252 

Hussey  v.  Home-Payne,  4  App.  Cas.  311 31 

Husted  V.  Craig,  36  N.  Y.  221 1293,  1296,  1458,  1565 

Hutchings  v.  Miner,   46   N.   Y.   456 380,  381,  1136,  1152,  1154 

Hutchins  v.  Pennsylvania  R.  Co.,  181  N.  Y.  186 112 

V.  Smith,   46   Barb.   235 593,     594 

Hutchinson  v.   Brown,    1    Clarke   408 256,  263,  1022,  1023 

V.  Ward,   114  A.   D.   156 1195 

Hutt  V.  Zimmer,  78  Hun  23 1214,  1215 

Hutton  V.  Gordon,   2  Misc.   267 1120,  1628 

Hyams  v.  McManus,  N.  Y.  Daily  Reg.  Dec.  11,  1884 691 

Hyatt  V.  Ingalls,  49  Super.  Ct.  375 399 

V.  Mark,  55  Super.  Ct.  507,  124  N.  Y.  93 1205 

V.  Wait,   37    Barb.    29 1340 

Hyde  v.  Equitable  L.  Assur.  Soc,  61  Misc.  518 663,  1114 

V.  Tanner,    1    Barb.    75 86,       88  j 

V.  Van  Valkenburgh,   1   Daly  416 1547 

Hydecker  v.  Williams,  45   St.  R.  637 1338,  1413 

Hyland  v.   Anderson,    1   Misc.   337 145 

V.  Paul,   33   Barb.   241 1247,  1507 


1836  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Hyman  v.  Kapp,  22  Wkly.  Dig.  310 193 

V.  New  York  Mort.,  etc.,  Co.,  128  A.  D.  254 1412 

V.  New  York  Urban  Real  Estate  Co.,  79  Misc.  439 665 

Hyslop  V.  Clarke,  14  Johns.  458 ^^3 

Ideal  Cash  Register  Co.  v.  Zunino,  39  Misc.   311 34 

Ideal  Wrench  Co.  v.  Garvin  Mach.  Co.,  92  A.  D.  187 1387 

Illinois  Surety  Co.  v.  Hildebrand,  126  N.  Y.  S.  651 1252 

Imperator  Realty  Co.  v.  TuU,  179  A.  D.  761 1175,  1182,  1499 

Importers',   etc.,  Nat.   Bank  v.   Peters,   123   N.   Y.   272,   21    St.   R.    98, 

17    St.    R.    177 15^^'  1588 

Independent  Ice  Ass'n  v.  Andrews,   71   Hun  74 470 

Independent  Owners'  Garage  Co.  v.  Hirsch,   81   Misc.   177 548 

Independent  Trading  Co.   v.   Fougera,   192  A.  D.   686 101 

Inderlied  v.  Honeywell,  88  A.  D.  144 271,  273,  280 

V.  Whaley,    65    Hun    407 •  •  •  •  ■  1322,  1323 

Indianapolis,  etc.,  R.  C.  v.  Tyng,  2  Hun  311,  63  N.  Y.  653.  .  .  .264,  277,  313 

Industrial,  etc..  Trust  v.  Tod,  180  N.  Y.  215,  93  A.  D.  263 1219,  1223 

1236,  1237 

Ingersoll  v.  Rhoades,  Hill  &  D.  Supp    371 1479 

V.  Roe,    65    Barb.    346 119,149,151,  152 

V.  Weld,   103   A.   D.   554 161,  784,  785 

Ingraham  v.  Baldwin,  9  N.  Y.  45,  12     Barb.  9 1036,  1037,  1044 

V.  Gilbert,    20    Barb,.     151 520,  541,  542,  163!8| 

Innes  v.  Ryan,   37   Misc    806 423,  503,  505 

Interboro   Brewing   Co.   v.   Independent    Consumers'   Ice    Co.,   93   Misc. 

24 1386,  1572 

Interborough  Rapid  Transit  Co.  v.  Littlefield,  166  A.  D.  567 210 

International  Cheese  Co.  v.  Garra,  107  Misc,  344 1275,  1471 

International  Ferry  Co.  v.  American  Fidelity  Co.,  207  N.  Y.  350 5,  650i 

International  Paper   Co.   v.   Rockefeller,   161   A.   D.    180 1518 

International    R.    Co.    v.    Rann,    224    N.   Y.    83,    185    A.    D.    906,    104 

Misc.    46     1166,  1167,  1170 

International  Text-Book  Co.  v.  Connelly,  206  N.  Y.  188 1052,  1053,  1054 

1056,   1057,   1065,  1070,  1071,  1072,  1075,  1076,  1077 

1081,  1092,  1104,  1105,  1108 

International  Tile,  etc.,  Co.  v.  Ahlers,  46  St.  R.  151 1390 

Interrante  v.  Levison,  129  A.  D.  495 1175 

Interstate  Chemical  Corp.  v.  Duke,  92  Misc.  519 1421 

Ireland   v.    Hyde,    3i4   Misc.    546 407 

V.  United  States  Mort.,  etc.,  Co.,  72  A.  D.  95,  175  N.  Y.  491.  .1142,  1159 

Ironwood  v.  Wickes,  93  A.  D.   164 1588 

Irvin  V.  Cohen,   109  N.  Y.   S.   169 1574 

Irving  V.  Britton,  8  Misc.  201 890,  895,  918 

Irving  V.  Irving,  90  Hun  422 576 

Irwin  V.  Curie,  171  N.  Y.  409,  56  A.  D.  514 719,  758,  759,  980,  981,  982 

Irwin  V.  Williar,   110  U.  S.  499 966 

Isaacs  V.  Minkofsky,  29  Misc.   347 1613 

V.  Wanamaker,   71   Misc.   55 1572 

Isabell-Porter  Co.  v.  Heineman,  113  A.  D.  79 1386 

Isenhart  v.   Brown,   2   Edw.   341 518,  579 

Ishajn  V.  Davison,  1  Hun  114 282 

Isman  v.  Loring,   130  A.  D.  845 : 260,  293,  297 


TABLE  OF  OASES  1837 

PAGES 

Israel  v.  Wilson,  134  N.  Y.  S.  536 651 

Ives  V.  Smith,  3  N.  Y.  S.  645 32 

V.  Smith,  19  St.  R.  556 613,  690 

Jackson,  In  re,  5^7  Misc.   1 866 

V.  Alexander,    3   Johns.   484 345 

V.  Alpha  Portland  Cement  Co.,  122  A.  D.  345 70,  475,  477,  543 

V.  Andrews,    7   Wend.    152 : 726,  740 

Jackson  Architectural  Iron  Works  v.  Rouss,  59  Super.  Ct.  512 1437 

Jackson   v.   Bard,   4   Johns.   230 736 

V.  Blanshan,   6   Johns.   54 1240 

V.  Bodle,   20   Johns.    184 1060 

V.  Brown,   76  Hun  41 186,  332 

V.  Builder's  Wood  Working  Co.,  91   Hun  435 1219 

V.  Bull,    1    Johns.    Cas.    81 734,  747 

V.  Burchin,  14  Johns.  124 735,  1075,  1079,  1096,  1097 

V.  Cadwell,   1   Cow.   622 344 

V.  Carpenter,   11   Johns.   539 1067,  1096 

V.  Collins,  3  Cow.  89 737 

V.  Delancey,    4    Cow.    427 ■ 344,  345 

V.    Demont,    9    Johns.    55 727,  734,  746,  747 

V.  Dunsbagh,   1   Johns.   Cas.   91 1209 

V.  Eaton,  20  Johns.  478 199,  200 

V.  Elston,   12   Johns.   452 741 

V.  Florence,    16   Johns.   47 344,  345 

V.  Foley,   53  A.   D.   97 245,  258,  263 

V.  Foster,    12    Johns.    488 '. 740 

V.  Given,   8   Johns.    137 731 

V.  Gumaer,    2    Cow.    562 727,  1036,  1044 

V.  Halstead,   5    Cow.    216 738,  742 

T.  Hayner,   12  Johns.  469 18S 

v.  Helmer,   73   A.   D.    134 465 

V.  Hill,   5  Wend.   532 741 

V.  Hills,    8    Cow.    290 580 

V.  Hoag,    6    Johns.    59 1549 

V.  Hudson,    3    Johns.    375 738 

V.  Ketchum,    8   Johns.    479 726 

V.  King,    4    Cow.    207 209,  1015,  1016,  1019,  1026,  1'027,  1028,  1030 

V.  McChesney,    7    Cow.    360 663 

V.  McKenny,    3    Wend.    233 1209 

V.  Metropolitan  L.  Ins.  Co.,  69  Misc.  265 704 

V.  Nicol,   23  A.   D.    139 439 

V.  Pike,  9  Cow.   69 344 

V.  Raymond,    1    Johns.    Cas.    85 734,  736 

V.  Rode,  7  Misc.  680 32,  64 

V.  Sebring,    16   Johns.   515 344,  515 

V.  Sharp,   9   Johns.   163 736 

V.Stone,    48    A.    D     628 10,  497 

V.  Todd,    6    Johns.    257 1066,  1096,  1100 

V.  Topping,   1   Wend.   388 1201,  1240 

V.  Vanderheyden,    17    Johns.    167 1110 

V.  Van  Dusen,   5  Johns.   144 1027,  1028 

V.  Varick,  7  Cow.  238,  2  Wend.  166 733 


1838  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Jackson  v.  Volkening,  81  A.  D.  36 422,  424,  425,  427 

V.  Vrooman,    13    Johns.    488 732,  733 

V.  Walier,    5    Hill    27 622,636,  637 

V.   Wheeler,    10  Johns.    164 740,  747 

V.  Winslow,    2    Johns.    80 727 

Jacob  Bold  Packing  Co.  v.  Kings  County  Refrigerating  Co.,  176  A.  D. 

407,  177  A    D.  896 : 1198.  1332,  1352 

Jacobs  V.  Cohen,  183  N.  Y.  207,  99  A.  D.  481 875,  876 

V.  Edelson,  83  A.  D.  363 1574,  1578 

V.  Kent,  187  A.  D.   100 1393,  1398,  1407 

V.  Siflf,  74  Misc.  58 786,  788,  789 

V.  Sire,  133  A.  D.  617 3^6 

Jacobson  v.  Legrange,  3  Johns.   199 1708,  1718 

Jacobus  V.  Jamestown  Mantel  Co.,  211  N.  Y.  154,  149  A.  D.  356 1113 

1116,  1117 

Jacoby  v.  Heidelberg,  33  Misc.    Ill 914,  915,  ^969,  970 

V.  Fox,  3&  Misc.  763,  33  Misc.  767 1392 

Jacques  v.  Greenwood,  1  Abb.  Pr.  230 1555 

Jacquin  v.  Boutard,  89  Hun  437,   157  N.  Y.   686....  1198,  1224,  1226,  1344 

Ja,eger  v.  Koenig,  30  Misc.  580 148,  149 

Jaffray  v.  Brown,  74  N.  Y.  393 423,  424 

V.  Cunningham,  N.  Y.  Daily  Reg.  April  17,  1884 330 

V.  Davis,  124  N.  Y.  164,  48  Hun  500.  . 420,  505,  508 

Jagau  V.  Goetz,  11  Misc.  380 1325 

Jahn  V.  Reynolds,  115  A.  D.  647 1599 

James,  In  re,  146  N.  Y.  78,  78  Hun  121 517,  518,  519,  579,  581,  582 

V.  Andrews,  Seld.  Notes  9,  9  Barb.  482 1197 

V.  Le   Ray,   6   Johns.   274 1611 

V.  Libby,  103  A.  D.  256,  44  Misc.  210 405 

V.  Work,  70  Hun  296 321 

Jamestown  v.  Arter,  55  Misc.  629 293,  315,  329 

Jamaica  Sav.  Banlc  v.  Taylor,  72  A.  D.  567 99,  100,  101 

James  Curran  Mfg.  Co.  v.  Aultman,  etc..  Machinery  Co.,  62  A.  D.  201.  64 

69 

Jamrulowsky  v.  Susskind,  53  Misc.  603 1120 

Jandton  v.  Randall,  13  Wkly.  Dig.  37 433 

Janeway  v.  Burn,  91  A.  D.  165 1639,  1660 

Jansen  v.  Schneider,  78  Misc.  48 1301,  1582 

Janvey  v.  Loketz,  122  A.  D.  411 1128,  1129 

Jaques  v.  M.  E.  Church,  17  Johns.  548 168,  1738 

Jarashow  v.  Emery,  157  A.  D.  894 1403 

Jarmlulowsky  v.  Susskind,  53  Misc.  603 1142 

Jarvie  v.  Arbuckle,  163  A.  D.  199 1198 

Jarvis  v.  Peck,  10  Paige  118,  Hoffm.  479 842,  843,     998 

Java  V.  Southern  Imp.  Co.,  68  Hun  559 1318 

Jay  V.  Wilson,  91  Hun  391,  158  N.  Y.  693 1428 

Jaycox  V.  Trembly,  42  A.  D.  416 103,  106,  436,  437,  448,     450 

Jeans  v.  Bolton,  4  Misc.  609 1120 

Jeffrey  v.  Bigelow,  13  Wend.  518 220,  297,     312 

Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y.  135 662,  1112,  1114,  1118 

Jenner  v.  Shope,  206  N.  Y.  66,  140  A.  D.  911,  67  Misc.  159 661 

Jennery  v.  Olmstead,  90  N.  Y.  363,  12  Wkly.  Dig.  379 1254 

V.  Olmstead,  36  Hun  536,  105  N.  Y.  654 1255 


TABLE  OF  OASES  1839 

PAGES 

Jennings  v.  Alexander,  1  Hilt.  154 1612 

V.  Camp,  13  Johns.  94 1458 

V.  Grand  Trunk  R.  Co.,  127  N.  Y.  438,  52  Hun  227 831,     832 

V.  Hennessy,  26  Misc.  265 1016,  1019,  1020,  1021,  1027,  1028,  11030 

Jennison  v.  Knox,  15  Daly  178 1509',  1510 

Jenkins  v.  DeGroot,  1  Gaines  Gas.  122 1542 

Jenks  V.  Robertson,  2  Thonip.  &.  C.  255,  58  N.  Y.  621 1176,  1501 

Jermyn  v.  Searing,  170  A,  D.  707 475,     &58 

Jerome  v.  Queen  Gycle  Co.,  163  N.  Y.  351 1184 

V.  Whitney,  7  .Johns.  321 559,  562,  564,     568 

Jeroms  v.  Jeroms,  18  Barb.  24 383,     448 

Jersey  City  First  Nat.  Bank  v.  Lenk,  32  St.  R.  191,  IS  Civ.  Proe.  209.  .    1543 

1546 

Jester  v.  Sterling,  25  Hun  344 512 

Jetter  v.  Scollan,  48  Misc.  546 1127 

Jewell  V.  Melntyre,  62  A.  D.  3%,  33  Misc.  26,  172  N.  Y.  638 1578 

Jewelers'  League  v.  De  Forest,  80  Hun  376 Ili5,  125,     126 

Johannessem  v.  Munroe,  84  Hun  594 347,  439,  559,     566 

Johnson  v.  Ackerson,  40  How.  Pr.  222 372 

V.  Albany,  86  A.  D.  567 1441 

V.  Belden,  47  N.  Y.  130 1162 

V.  Bindseil,  16  Daly  232,  15  Daly  492 1336,  1415,  1419,  1425 

V.  Bush,  3  Barb.  Ch.  207 986,     99'8 

V.  aark,  23  Misc.  346 905,  913,  1057 

V.  De  Peyster,  50  N.  Y.  966 1392,  1400,  1405 

V.  FrankUn  First  Nat.  Bank,  132  A.  D.  524 449 

V.  Friedhoff,  7  Misc.  484,  3  Misc.  631 398,  399,  1380 

V.  Gibson,  4  E.  D.  Smith  2'31 1744 

V.  Hathom,  2  Keyes  476 232,  262,     266! 

V.  Hathom,  41  N.  Y.  476 122:1 

V.  Hudson  River  R.  Co.,  49  N.  Y.  455 1188 

V.  Johnson,  150  A.  D.  306 946 

V.  Luxiton,  41  Super.  Gt.  481 212 

V.  Miln,  14  Wend.  196 551,  578,  581,     582 

V.  Monell,  2  Keyes  655 227,  229,     230 

V.  Morgan,  68  N.  Y.  494,  6  Daly  333 1141 

V.  Mt.  Vernon,  34  A,  D.  37 1458,  1472 

V.  Myers,  103  N.  Y.  663 1256 

V.  Plowman,  49  Barb.  472 1480 

V.  Snell,  34  St.  R.  177 747 

V.  Stone,  35  Hun  380 1040',  10411,  1043 

V.  Tait,  97  Misc.  48 1719,  1736 

V.  Titus,  2  Hill  606 544,  1666 

V.  Tyng,  58  Hun  501 1332,  1333,  1458,  1569 

V.  Tyng,  14  A.  D.  270 1505 

V.  Union  Switch,  etc.,  Co.,  58  Super.  Ct.  59 1229 

V.  Union  Switch,  etc.,  Co.,  59  Super.  Ct.  169,  42  St.  R.  337 1242 

V.  Wetmore,  12  Barb.  43a 185 

V.  Woodworth,  134  A.  D.  715 20,6 

V.  Wygant,   11   Wend.   48 1307,  1313,  1314,  1'316 

Johnston  v.  Allen,  3  Daly  43 1749,  1750 

V.  Dahlgren,  31  A.  D.  204,  48  A.  D.  537,  166  N.  Y.  354 648,  651,     652 

993,  994,     995 


1840  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Johnston,  v.  Fargo,  184  N.  Y.  279,  98  A.  D.  436 815,     816 

V.  Spicer,  ]07  N.  Y.  185 458 

Jolsen's,  H.  Taendstikfabrikker  v.  Thurber,  29  St.  R.  802 30 

Jomprecht  v.  Ludwig,  65  Misc.  557 236 

Jones  V.  American  Law  Book  Co  ,  125  A.  D.  519 1199 

V.  Barnes,  105  A.  D.  287 478,     564 

V.  Bernstein,  177  N.  Y.  S.  155 1745,  1746,  1751 

V.  Bridge,  32  Super.  Ot.  431 146 

V.  Butler,  30  Barb.  641 1068,  1078,  1098,  llOO 

V.  Caswell,  3  Johns.  Cas.  29 446,  792,  793,     987 

V.  Daly,  73  A.  D.  220 391,     419 

V.  Gardner,  10  Johns.  266 " 1315 

V.  Garrigues,  75  A.  D.  539 1479' 

V.  Gould,  200  N.  Y.  18 1548,"  16i34 

V.  Gould,  209  N.  Y.  419,  152  A.  D.  881 1634 

V.  Hoyt,  85  Hun  35 738 

V.  Hughes,  15  Abb.  N.  Gas.  141 1019,  1021,  1024,  10^30,  1031 

V.  Jenner,  14  St.  R.  376 447 

V.  Jones,  137  N.  Y.  610,  43  St.  E.  434 ■.  .  163,  1019,  1027 

V.  Jones,   40   Misc.    3'60 225,  226,  500,  933,     934 

V.  Judd,  4  N.  Y.  411 1233,  1462,  1463,  1467,  1468,  1522,  1524 

V.  Kent,  80  N.  Y.  585,  45  Super.  Ct.  66 1224,  1226,  1480,  1488 

".  National  Printing  Co.,  13  Daly  92 13«5 

V.  New  York,  60  A.  D.  161,  32  Misc.  211,  174  N.  Y.  517.  .1370,  1371,  1436 

V.  New  York,  57  A.  D.  403,  47  A.  D.  39 1506,  1566,  1657 

V.  New  York,  etc.,  R.  Co.,  3  A.  D.  341 826 

V.  Reynolds,  120  N.  Y.  213 401 

V.  Turner,  80  Hun  157,  149  N.  Y.  611 1224 

V.  Walker,  63  N.  Y.  612 1707 

V.  Wells  Fargo  Express  Co.,  83  Misc.  508 830 

V.  Wilson,  3  Johns.  434 1639 

Jones  Co.,  Edward  C.  v.  Board  of  Education,  30  A.  D.  429 125,  1678 

Jordan  v.  Kent,  44  How.  Pr.  206 894 

Joseph  V.  Sulzberger,  136  A.  D.  499 471,  475,  1635 

Joslin  V.  Cowee,  52  N.  Y.  90,  60  Barb.  48 198,  227,     315 

Joslyn  V.  Dow,  19  Hun  494 492,     986 

Joyce  V.  Adams,  8  N.  Y.  291 1519 

Judd  V.  Ensign,  6  Barb.  268 1217,  1273,  15031 

V.  Harrington,  46  St.  R.  925,  139  N.  Y.  105 614,  615,  616,  867,     868 

869,  871,     881 

Judson  V.  Gray,  17  How.  Pr.  289,  17  How.  Pr.  296 433',  1136,  1168 

Jughardt  v.  Reynolds,  68  A.  D.  171 492,    496 

Jugla  V.  Trouttet,  120  N.  Y.  21 1228,  1235 

Julia,  The,  8  Cranch  181 953 

Jurgensen  v.  Dana,  81  Misc.  431,  162  A.  D.  42 164,     205 

Jurski  V.  Doseher,  112  A.  D.  345 1173 

Justh  V.  National  Bank,  56  N.  Y.  478,  36  Super.  Ct.  273 19'6,  1657 

Justice  V.  Lang,  42  N.  Y.  493 .  1^  462,     480 

V.  Lang,  52  N.  Y.  323 '. 471 

V.  Lang,  63  N.  Y.  633,  39  Super.  Ct.  283 15,       16 

Kabus  V.  Seftner,  34  Misc.  538 1301 

Kahn  v.  Mahlen  Co.,  168  A.  D.  851 1227 


TABLE  OF  CASES  1841 

PAGES 

Kain  v.  Postley,  2  Edw.  Sel.  Cas.  132 1062,  1068,  1069 

Kail  V.  Bergen,  19  Barb.  122 889 

Kallis  V.  Lissberger,  39  Misc.  773 412 

Kam  V.  Benjamin,  10  A.  B.  419 395,  439,  564,     586 

Kamenitsky  v.  Corcoran,  177  A.  D.  605,  97  Misc.  384 120,  124,  125,     132 

Kaminski  v.  Schefer,  46  A.  D.  170 1624,  1625 

Kane  v.  Aldridge,  78  Hun  606 1649,  1670 

V.  Johnston,  22   Super.  Ct.   154 657 

V.  Kane,  13  A.  D.  544 1052,  1070,  1091,  1092 

Kannengiesser  v.  Israelowitz,  107  Misc.  349.  . 955,  1526 

B^ansas  City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639 835 

Kantrowitz  v.  Kulla,  20  Abh.  N.  Cas.  321,  9  St.  R.  540 1540 

Kapiloff  V.  Feist,  91  N.  Y.  S.  27 1630 

Kapp  T.  Baruch,  168  N.  Y.  S.  24 1596 

Karezag  Pub.  Co.  v.  Shubert  Theatrical  Co.,  181  A.  D.  529 1204 

Karp  T.  Ritter,  110  Misc.  668 1665 

Karsch  v,  Pottier,  etc.,  Mfg.,  etc.,  Co.,  82  A.  D.  230 1118 

Kassel  v.  Empire  Tinware  Co.,  178  A.  D.  176 805 

Kasiton  v.  Zimmerman,  192  A.  D.  511 1590 

Katz  V.  Gelfan,  162  N.  Y'.  S.  352 1612 

Kaufman  v.  Kaufman,  158  A.  D.  892 940',  941,  942,     943 

V.  Morris  Bldg.  Co.,  126  A.  D.  388 1678 

V.  Sthoeflfel,  37  Hun  140 1112 

Kaufman  Advertising  Agency  v.  Snellen'burgh,  43  Misc.  317 1694,  1711 

Kaufmiann  v.  Levy,  102  Misc.  689 Ii388 

Kausen  v.  Leonhardt  Realty  Co.,  79  Misc.  621 1432,  1438 

Kaven  v.  Chrystie,  84  N.  Y.  S.  470 351 

Kaye  v.  Hoage,  63  Misc.  332 351,  353,     409 

Kayser  v.  Arnold,  124  X.  Y.  674 11 

"  V.  Silverberg,  98  N.  Y.  S.  222 1144 

Keans  v.  New  York,  etc..  Ferry  Co.,  17  Misc.  272 1001 

Kearney  v.  McKeon^  85  N.  Y.  1316 '.  .    1714 

Kearns  v.  New  York,  etc..  Ferry  Co.,  19  Misc.  19 10O6 

Keating  v.  American  Bre-iWng  Co.,  62  A.  D.  501 1113,  llilS 

V.  Price,  1  Johns.  Cas.  22 1561 

Keefe  v.  Bannin,  57  A.  D.  361 1455 

KeeiTe  v.  National  Ace.  Soe.,  4  A.  D.  392 704,     707 

Keefuss  v.  \^eilmunster,  89  A.  D.  306 193,  263,  318,  1576,  1590 

Keeler  v.  Bartine,  12  Wend.   110 505,     507 

V.  Dunham,  114  A.  D.  94 266 

V.  Salisbury,  33  N.  Y.  648 420 

V.  Seaman,  47  Misc.  292 66,     300 

Keene  v.  Kent,  4  St.  R.  431,  7  St.  R.  229 870,  970,  988,     9S9 

Keener  v.  Kidd,  149  A.  D.  925,  71  Misc.  321 149 

Kegney  v.  Ovens,  18  St.  R.  482 1627 

Kehoe  V.  Newman,  169  N.  Y.  S.  71 1363,  1391 

Keilbert  Constr.  Co.  v.  Frey,  174  A.  D.  513 1279,  1283 

Kein  v.  Tupper,  52  N.  Y.  550 1518 

Kellam  v.  McKinstry,  69  N.  Y.  264,  6  Hun  381 1322,  132'3 

Keller  v.  Phillips,  30  N.  Y.  351 1747,  1750,  1752 

V.  Stuck,  4  Redf.  294 1723 


1842  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Kelley  v.  Phenix  Nat.  Bank,  17  A.  D.  496 450 

V.  Syracuse,  10  Misc.  306 1430 

V.  Upton,  12  Super.  Ot.  336 1204,  1205,  1815 

Kellogg  V.  Olmsted,  25  N.  Y.  189 509',     510 

Kelly,  In  re,  1  Tuck.  28 1711,  1714,  1734,  1736 

V.  Ashforth,  47  Misc.  498 Il61,  162,  172,     173 

V.  Central  R.  Co.,  178  A.  D.  685 815 

V.  Delaney,  136  A.  D.  604 188,  215,     217 

V.  Devlin,"  58  How.  Pr.  487 624,     9S9 

V.  Gould,  47  St.  R.  5,  141  N.  Y.  596 300 

V.  Roberts,   40  N.  Y.  432 432,  1136,  1169,  1171,  1172 

V.  Security  Mnt.  L.  Ins.  Co.,  186  N.  Y.  16,  106  A.  D.  352 1477,  1478 

V.  Theis.s,  21  Misc.  311 436,  450,    455 

Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt  Pav.  Co.,  2L1  N.  Y.  68. .  .  .96,      97 

V.  Barber  Asphalt  Paving  Co.,  136  A.  D.  22 1385 

V.  Brooklyn  Asphalt  Co.,  190,  A.  D.  750,  191  A.  D.  920 1650 

Kelso  V.  Ellis,'  224  N.  Y.  528 440,  1299,  1304,  1308,  1458 

Kemp  V.  Kemp,  3«  Misc.  79 ' 426 

V.  Knickerbocker  Ice  Co.,  69  N.  Y.  45 334 

Kemple  v.  Darrow,  39  Super.  Ct.  447 1271 

Keneda  v.  Gardner,  4  Hill  469 736,  737,  743,     747 

Kennedy  v.  Benson,   144  N.  Y.  S.   787 1753 

V.  Budd,  5  A.  D.   140 ; 661 

V.  Heyman,   183  A.   D.   421 571,     572 

V.  Rolfe,  174  A.  D.  10 1184,  1229,  1236 

Kenney  v.  Masemann,  14  Daly  379 1205 

V.  'Sew  York  Cent.,  etc.,  R.  Co.,  125  N.  Y.  422 827,  831,    832 

V.  Trager,  158  N.  Y.   S.  740 492,     497 

Kenny  v.  Meislahn,  69  A.  D.   572 1753 

V.  Union  R.  Co.,   166  A.  D.  497 630 

Kent  V.  Friedman,  101  N.  Y.  616 1387 

V. .  Quicksilver  Min.  Co.,  78  N.  Y.  159 1114 

Kentucky  v.  Bassford,  6  Hill  526 611,     925 

Kenyon  v.  Knights  Templar,  etc.,  Mut.  Aid  Ass'n,   122  N.  Y.  247 1186 

1187,  1192 

v.  Luther,    19   St.   R.   32 898,  901,    965 

Kenzie  v.  Harrison,  120  N.  Y.  260 585 

Kerker  v.  Lederer,  30  Misc.  651 1351 

Kerley  v.  Mayer,  10  Misc.  718,  155  N.  Y.  636 1233 

Kernochan  v.  Murray,  111  N.  Y.  306,  4  St.  R.  380 1121 

Kerr  v.  Smith,   156  A.  D.  807 569,     570 

Kershaw  v.  Kelsey,  100  Mass.  561 1526 

Kessel  v.  Zeiser,  102  N.  Y.  114 1654 

Kessell  v.  Hapen,  8  St.  R.   352 1615,  1617 

Ketcham  v.   Hiller,   48   Barb.   596 1265,  1501 

V.  Troxell,  49   N.   Y.   677 188,     319 

Ketchum  v.  Belding,  58  A.  D.  295,  32  Misc.  506 700 

V.  Evertson,    13    Johns.    35'9 1458,  1595 

V.  Herrington,  45   St.   R.   50 1401,  1406 

Keuka  College  v.  Ray,   167  N.  Y.  96,  41  A.  D.  200 486,  559,  593,    694 

595,    597 
Keyser  v.  Harbeck,   10   Super.   Ct.  373 197 


TABLE  OF  CASES  1843 

PAGES 

Kibbe  v.  Bowen,  50  Super.  422 1583 

Kidd  V.  Belden,  19  Barb.  266 .[................  1383 

Kienle  v.  Gretsch  Realty  Co.,   133  A.  D.  391 137 

V.  Klingman,    24   Misc.    708 1389 

Kierans  v.  Wolff,  32  St.  R.  83 '. ..[..[.. ....  230 

Kiernan  v.  Dutchess  County  Mut.  Ins.  Co.,  150  N.  Y.  190 368 

V.  Fox,   43   A.   D.   58 536,  538 

Kiersted  v.  Orange,  etc.,  R.  Co.,  69  N".  Y.  343 1121,  1611 

Kies   V.    Tiflft,    1    Cow.    98 1490 

Kiley  v.  Western  Union  Tel.  Co.,  109  N.  Y.  231,  39  Hun  158 638,  819 

823,  962 

Kilmer  v.  Quackenbush,  125  A.  D.  352 1632 

V.  Smith,  77  N.  Y.  226,  43  Super.  Ct.  461 102,  1170,  1172 

Kilpatrick  v.  Germania  L.  Ins.,   183  N.  Y.   163,  95  A.  D.  287 137,  145 

1680,  1681 

Kincaid  v.  Kincaid,  85  Hun  141,  157  N.  Y.  715 1076,  1090,  1091 

Kinch  V.  Moadinger,  26  Misc.   778 14&3 

Kine  v.  Farrell,  71  A.  D.  219 419,  422,  427 

King  V.  Barnes,  109  N.  Y.  267,  12  St.  R.  642 378,  462,  800,  801,  809 

V.  Bowling-Green  Trust  Co.,  145  A.  D.  398 440 

V.  Briarwood  Land  Co.,   131   N.  Y.   S.   946 383 

V.  Broadhurst,   164  A.  D    689 441 

V.  Brown,  2  Hill  485 1454 

V.  Fitch,    1    Keyes    432 198,  255,  290,  291,  292,  314,  318,  1587 

V.  Isreal,    19   Misc.    159 1147,  1153,  1154 

V.  Knapp,   59  N.  Y.   462 270 

V.  Leighton,   100   N.  Y.   3S6 1225 

V.  Murphy,   151  N.  Y.  S.  476 203,  231,  273,  275,  289,  333 

V.  Townshend,  141  N.  Y.  358,  65  Hun  567 736,  738 

V.  Union  Trust  Co.,  148  A.  D.  110 518 

V.  VanVleek,    109    N.    Y.    363 1652 

V.  Whitely,    10   Paige   465 , 1142,  1158 

Kingsbury  v.  Earle,  27  Hun   141 1147,  1153 

V.  Kirwin,   43   Super.    Ct.    451 897,  900 

Kings  County  Water  Supply  Co.  v.  Coney  Island  Jockey  Club,   11   St. 

R.    282    1350 

Kingsland  v.  Haines,  62  A.  D.  146 188,  264,  271,  275,  282,  292 

Kingsley  v.  Brooklyn,  78  N.  Y.  200,  5  Abb.  Cas.   1 1501 

Kingston  Bank  v.  Eltinge,  66  N.  Y.  625,  5  Hun  653 1650 

V.  Eltinge,   40   N.   Y.    391 1684,  1686,  1690,  1691,  1692 

Kingsway  Constr.  Co.  v.  Metropolitan  L.  Ins.  Co.,  166  A.  D.  384 24 

Kinnear  v.  Powell,  3  Misc.  449,  142  N.  Y.  684 1184,  1221 

Kinner  v.  Corning,  163  A.  D.  810 157,  163 

Kinney  v.  Belcher,  1  City  Ct.  49 1555 

V.  Kiernan,   49   N.   Y.    164 193,  1580 

V.  McBride,    88    A.    D.    92 1199,1292,1296,1311 

V.  Massachusetts  Bonding,  etc.,  Co.,  175  N.  Y.  S.  398 1501 

V.  Showdy,    1    Hill    544 1055 

Kinsella   v.   Lockwood,   79   Misc.    619 560,  569 

Kinsman  v.  Birdsall,  2  E.  D.  Smith  395 566,  567,  571,  572 

V.  Fisk,  37  A.  D.  443 •  1522 

Kinzer  Constr.  Co.  v.  State,  125  N.  Y.  S.  46 1514,  1515,  1517 

53 


1844  NEW  YORK  LAW  OF  CONTRACTS 

PAO.-.H 

Kiowa  Realty  Co.  v.  Molenaor,  98  Misc.  694 735 

Kirchner  v.  New  Home  Sewing  Machine  Co.,   135  N.  Y.  182 185 

Kirk  V.  New  York,  136  N.  Y.  S.  1061 , 126 

Kirkland  v.  Dinsmore,  62  N.  Y.   171,  2  Hun  46 HI 

Kirsch  v.  Benyunes,  105  Misc.  648 1519 

Kirschmann  v.  Lediard,  61   Barb.  573 1454 

Kirtland  v.  Hoole,  8  Wkly.  Dig.  274 439 

Kirtz  V.  Peck,  113  N.  Y.  222,  10  St.  R.  796 ISll 

Kirwan  v.  Byrne,  9  Misc.  76,  6  Misc.  528 19,  31,  is;  64,  1184 

Kirwin  v.  Malone,  45  A.  D.  93 334,  1040 

Kissock  V.   House,  23  Hun   35 133,     715 

Kister  v.  Pollack,  125  A.  D.  226 1596 

Kitchen  v.  Lee,   11  Paige   107 1091 

Kittle  V.  Huntley,  67  Hun  617 1615 

Klanok  v.  Federal  Ins.  Co.,  131  A.  D.  519,  60  Misc.  170 1136 

Kleb  V.  Wallach,  6  A.  D.  583 1697 

Klein  v.  Ninetieth  St.,  etc.,  Garage,  182  N.  Y.  S.  256 1573 

V.  Young,   168  N.  Y.   S.  526 1450 

Kleinbohe  v.  Hoffman  House,  50  Misc.  127 1629,  1630 

Kley  V.  Healy,   127  N.  Y.  555 226,  251,  285,  1583,  1587 

V.  Healy,  9   Misc.   93,   149  N.  Y.   346 235,  238,  244,  329,     334 

V.  Higgins,  33  Misc.  367,  59  A.  D.  581 383,  443,     445 

Kline   v.   L'Amoureux,    2    Paige   419 1054,  1103,  1106 

Kloberg  v.  Teller,   103  Misc.  641 ' 463,  467,  612,  613,  638,     928 

Klopfer  V.  Mittenthal,  117  N.  Y.  S.  93 1751 

Klotz  V.  Klotz,  20  Misc.   662 1149,  1150 

Knab,   Matter   of,   38   Misc.   717 1290 

Knapp  V.  Burton,  7   Civ.  Pro.   448 732,     736 

V.  Fowler,   30   Hun   512 272 

V.  Hyde,   60   Barb.   80 125,     133 

V.  McGowan,   96   N.   Y.    75 '.  .     438 

V.  Smith,  27  N.  Y.  27;7 1111 

V.  Warren,   57  N.   Y.   668 1192 

Knauer  v.  Globe  Mut.  Ins.  Co.,  48  Super.  Ct.  454 1574 

Kneedler  v.   Sternbergh,   10  How.   Pr.   67 1&79 

Kneeland  v.  Rogers,  2  Super.  Ct.   579 ■ 814 

Kneettle  v.  Newcomb,  22  N.  Y.  249 952 

Knell  V.  United  States,  etc.  Steamship  Co.,  33  Super.  Ct.  423.  .825.  826,     832 

Kneuper  Specialty  Co.,  A.  D.  v.  Kneuper,  171  A.  D.  555 1621 

Knickerbocker  Ice  Co.  v.  Theiss,  23  Misc.  625 1553 

Knickerbocker  Trust  Co.  v.  Hard,  67  A.  D.  463 , 970 

V.  O'Rourke  Engineering  Constr.  Co.,  124  A.  D.  210,  196  N.  Y.  509.    1574 

Knit  Goods  Exch.  v.  Kresoff,   102  Misc.   156 343,  443,  444,     505 

507,  5r^S,      5'b9 

Knorr  v.  Bates,  12  Misc.  395,  14  Misc.  501 699,     7'00 

Knowles  v.  Erwin,  43   Hun   150 1147,  1148,  1169 

V.  New  York,  176  N.  Y.   430 332 

V.  Toone,  96  N.  Y.  534,  10  Daly  388 1209,  1211 

Knowlton  v.  Congress,  etc..  Spring  Co.,  57  N.  Y.  518 973,  975,     976 

K-nox  V.  Nobel,  77  Hun  230,  57  St.  R.  760 1082 

Knudtsen   v.   Remmel,   141   A.  D.   445 18,  1173,  1488,  1694,  1700 

Kohbe  V.  Price,   14  Hun   55 1057 


TABLE  OF  CASES  1845 

PAOl.S 

Kobro  V.  Sclilomowitz.  88  X.  Y    S.  156 328 

Kochman  v.  Karp,  130  N.  Y.  S.   175 121 

Koebel  v.   Beetson,   112  A.   D.   639 1715 

Koehler  v.  Adler,  78  N.  Y.  287,  91  N.  Y.  657,  47  Super.  Ct.  518 1632 

V.  Eeinheimer,  26  A.   D.    1 586,  1113,  1116 

Koester  v.  Rochester  Candy  Works,  104  N.  Y.  92 1053 

Koffler  V.  Hobson,   166  N.  Y.   S.  769 1224 

Kohart  v.   Skou,   163  A.   D.   899 854,  867,  871 

Kohler  v.  Rosenthal,   135  A.  D.   438 .'  991 

Kohn  V.  J.  S.  Bailey  Co.,  167  N.  Y.  S.  382 1388 

V.  Koehler,  96  N.  Y.   362,  21  Hun   466      ^21 

Kohner  v.  Higgins,  42  Super.  Ct.  4 1378,  1379 

Kokomo  Strawboard  Co.  v.  Inman,  134  N    Y.  92 1565,  1570 

Kolb  V.  Taylor,  102  Misc.  220 '. 826 

Komp  V.  Raymond,  175  N.  Y.  102,  71  A.  D.  612 1,  7,  8 

Konitzky  v.  Meyer,  49  N.  Y.  571 1625 

Koon  V.  Greenman,   7   Wend.   121 1469 

Koons  V.  Wilkin,  2  A.  D.   13 1617 

Kopf ,  In  re,  73  Misc.   198 939,  95S 

Korn  V.  Weir,  88  N.  Y.  S.  97'6 383 

Kortright  v.   Buffalo   Commercial  Bank,  20  Wend.  91 1608 

Kortwellyeszsy  v.  ilanhattan  Cooperage  Co.,   162  A.  D.  285 1533 

Koslan  v.  Lebinson,  169  N.  Y.  S.  457 1462 

Koster  v.  Lafayette  Trust  Co.,  147  A.  D.  63,  207  N.  Y.  336 14S0,  1488 

1480,  1631 

V.  Pain,    41    A.    D.    443 769,  802,  804 

Kountze  v.   Flannagan,   46   St.   R.   471 803,  804,  .974 

V.  Kennedy,  72  Hun  311,   147  N.  Y.   124 183,  275,  277,  278,  279 

Kraft  V.  Phipps,  23  A.  D.   26 1677 

Krakauer  v.  Chapman,  16  A.  D.  115 1486 

Kramer  v.  Bjerrum,  19  A.  D.  332 263,  277,  278 

V.  Kramer,   181   N.   Y.   477,  90  A.  D.   176 459,  461,  462,  499,  572 

V.  Pounds,    157   N.    Y.   S.    826 1672 

V.  Wien,    92    Misc.    159 1422 

Krantz  Mfg.  Co.  v.  Gould  Storage  Battery  Co.,  83  A.  D.  133 1264 

1279,  1447 

Kranz  v.  Lewis,   115  A.   D.   106 314,  332,  1678 

Kratzenstein  v.  Western  Asaur.  Co.,  116  N.  Y.  54 1204,  1214,  1215 

1218,  1220 

Krebs  v.  Carpenter,  124  A.  D.  755 512 

Kreiss  v.   Seligman,   8   Barb.   439- 960,  963,  967,  968,  969 

Kreitner  v.  Burgweger,   174  A.  D.  48 1608 

Kreitz  v.  Frost,  5  Abb.  Pr.  N.  S.  277 102 

Krell  V.  Henry,  2  K.  B.  740 1233 

V.  Stein,  127  K.  Y.   S.   150 377 

Kreshover  v.  Berger,  135  A.  D.  27,  62  Misc.  613.  .234,  2C0,  203,  282,  322,  324 

Kridel  v.  Bloomingdale,  149  A.  D.  605 1634 

Krohnthal  v.  Ranger,   188  A.  D.  594 293 

Kroll  V.  Oriental  Nav.  Corp.,  178  N.  Y.  S.  250 1204 

Krulder  v.  Ellison,  47  N.  Y.  36 • 1123 

Krumenacker  v.   Betz,   26   Misc.   744 475 

Krumm  v.  Beach,  96  N.  Y.  398,  25  Hun  293 188,  270,  311,  313 


1848  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Kugelman  v.  Ritter,  90  Misc.  279 138& 

Kuhmarker  Mfg.  Co.  v.  Hills,  146  N.  Y.  S.  1013 • 495 

Kuhn  V.  Brown,   1  Hun  244 .' 420,     437 

V.  Stevens,  30  Super,  a.  544 1175,  1561 

Kuhs  V.  Flower  City  Tissue  Mills  Co.,   104  Misc.  243 1430,  143i6,  1441 

1495,  1496 

Kumberger  v.  Hartford,  114  N.  Y.  S.  808 1293,  1458 

Kurz  V.  Doerr,  180  N.  Y.  88 331 

V.  Fish,  33  St.  R.  674 777,  778,    898 

Rushes  V.  Ginsberg,  99  A.  D.  417 280 

Kyner  v.  Bolton,  171  A.  D.  45 446 

Labaree  Co.,  J.  H.  v.  Grossman,   100  A.  D.  499 1509,  1514,  1523,  1524 

LaChicotte  v.  Richmond  Electric  R.  Co.,  15  A.  D.  380 1499 

Lacustrine  Fertilizer  Co.  v.  Lake  Guano,  etc.,  Co.,  82  N.  Y.  476 663 

Lacy  V.  Getman,  119  N.  Y.  109 1348,  1349 

Ladd  V.  Moore,  5  Super.  Ct.  589 1584,  1586,  1587,  1588 

LaFarge   v.   Herter,    11    Barb.    159 415 

V.  Park,  1  Edw.  Sel.  Cas.  223 1612 

Lafayette  St.  Church  Soc.  v.  Norton,  133  N.  Y.  S.  671,  r59  A.  D.  1...     215 

V.  Norton,  202  N.  Y.  379 226 

Laffin  V.  Billington,  14  N.  Y.   A.nnot.  Cas.  360 695 

V.  Billington,  86  N.  Y.  S.  267 696 

La  Forge  v.  Cornell,  127  N.  Y.  S.  453 1649 

Lageman  v.  Kloppenburg,  2  E.  D.  Smith  126 1640 

Lahey  v.  Kingon,  13  Abb.  Pr.  192 1549 

L'Hommedieu  v.   Winthrop,   59  A.   D.   192 1430,  1487 

Laird  v.  Arnold,  25  Hun  4 1616 

V.  Arnold,  42   Hun   136 1616 

Lajam  v.  Abraham  Sahdala,  etc.,  Corp.,  184  A.  D.  490' 486 

Lake  v.  Lake,    136  A.   D.   47 934,  935,  940,     973 

Lake  Ontario,  etc.,  R.  Co.  v.  Mason,  16  N.  Y.  451 1285,  1286 

Lake  Ontario  Shore  R.  Co.  v.  Curtiss,  80  N.  Y.  219 483,  1141 

Lakes  Island  Realty  Co.  v.  McDermott,  96  Misc.  37 742 

Lalor   V.   Fisher,   25   Super.   Ct.    669 326 

Lamb  v.  Kelsey,   54  N.  Y.   645 275 

V.  Lamb,   76  Hun   186 1612 

V.  Lathrop,    13   Wend.   95 1381,  1382,  1454 

V.  Norcross  Bros.  Co.,  208  N.  Y.  427 1186 

Lambert  v.  Converse,  22  How.  Pr.  265 1540,  1550 

V.  Elmendorf,   124   A.   D.    758 266,  278,     329 

V.  Hays,  136  A.  D.  574 74,  75,      77 

V.  Huber,   22   Misc.    462 730,     740 

Lamkin  v.  Palmer,  164  N.  Y.  201,  24  A.  D.  255 445 

Lamoreux  v.  Gould,  7  N.  Y.  349 53,  387,  485,    491 

L'Amoureux  v.  Crosby,  2  Paige  422 1029,  1030,  1031,  1032,  1042 

1054,  1069,  1082 

Lamport  v.  Beeman,  34  Barb.  239 342 

V.  Smedley,  155  A.  D.  516,  213  N.  Y.  82 153,  154,     137 

Lampson,  In  re,   161  N.  Y.   511 611 

Lamson  Consol.  Store  Service  Co.  v.  Hartung,  45  St.  R.  50,  46  St.  R. 

191     48 

v.  Weil,  15  Daly  498 50 


TABLE  OF  CASES  1847 

PAGES 

Landes  v.  Hart,  131  A.  D.  6 768,  803,  804,  1004 

V.  Landes,  94  Misc.  486,  172  A.  D.  758 938 

Lane  v.  Arnold,  11  Daly  293 661 

V.  Barnard,  185  A.  D.  754,  103  Misc.  707 1198 

Lang,  In  re,  39  St.  R.  900,  32  St.  R.  903 1733 

Langan  v.  American  Legion  of  Honor,  174  N.  Y.  266,  69  A.  D 1478 

Langbein  v.  Schneider,  27  Abb.  N.  Cas.  228 1755 

Langdon  v.  New  York,  93  N.  Y.  129 1222 

Langford  v.  Broadhead,  44  St.  R.  19 1533,  1534 

Langley  v.  Rouss,  185  N.  Y.  201,  106  A.  D.  225 1487,  1488 

V.  Warner,  3  N.  Y.  327 1662 

Langworbiiy  v.  Broomley,  29  How.  Pr.  92 903,  912,  913,  914 

Lanier  v.  Wyman,  28  Super.  Ct.  147 101 

Lannon,  In  re,  75  Misc.  66 1716,  1737 

Lansing  v.   Lansing,  8  Johns.  454 888 

V.  M'Killip,   3   Gaines  286 564,  568 

V.  New  York  Cent.,  etc.,  R.  Co.,  52  Misc.  334 826 

Lantry  v.  Mede,   127  A.   D.  557 • 1244 

V.  New   York,    19    Misc.    558 1193,  1204,   1212,  1436,  1452 

Lanzer  v.   Unterberg,    9   Misc.   210 651,  658 

Lapidus  v.  Canno,   180  A.  D.   13 1579 

Lapinsky  v.  Colish,  61  Misc.  319 1553 

Lapovsky  v.  Abramson,   181  N.  Y.  S.   798 1576,  1579 

Larkin   v.   Hardenbrook,   90  N.   Y.   333 343,  507 

Larner,  In  re,   170  N.  Y.   7 1050 

Larrowe  Milling  Co.  v.  Lyons  Beet  Sugar  Refining  Co.,  137  A.  D.  732.  .  1387 

Lasbury   v.   Scarpulla,    156  N.   Y.   S.   744 251,  289 

Lasette  v.   Parke,   38   Misc.   804 354 

Lasher  v.  McDermott,  157  A.  D.  100 1694 

V.  Rivenburgh,    191    A.    D.    676 562,570,  573 

Lashinsky  v.   Silverman,  48  Misc.   501 1406 

Lasky  v.  Coverdale,  143  N.  Y.  S.  756 1489 

La  Societa  Italiana,  etc.  v.  Sulzer,  61  Super.  Ct 184 

Lassall  v.  Pati,  25  Misc.  561 188,  196 

Latham  v.  Westervelt,  26  Barb.  256 1184 

Lathers  v.  Keogh,  109  N.  Y.  583,  39  Hun  576 1192,  1197,  1244,  1245 

Lathrop  v.  Woodward,  50  St.  R.  343 417,  418 

La  Tourette  v.  La  Tourette,  54  A.  D.  137,  167  N.  E.  613....  157,  170,  330 

Lattimer  v.  Livermore,   72   N.   Y.    174 1122 

Lattimore  v.   Harsen,    14   Johns.   330 441,  503,  1175,  1562 

Lattin  v.  Vail,   17   Wend.   188 556 

Lauckner   v.   Heyss,    131   N.   Y.   S.   677 452 

Lau  Co.,  Willy  H.,  v.  Darr,  76  Misc.  512 1403 

Lauer  v.  Raymond,  190  A.  D.  319 1568 

Lautz   V.   Buckingham,    4   Lans.    484 619 

Laverty  v.   Burr,   1   Wend.   529 656 

Lawlor  v.  Densmore-Compton  Bldg.  Co.,  63  Misc.  458,  135  A.  D.  920.  .81,  486 

V.  Magnolia  Metal  Co.,  33  A.  D.  356 1565,  1576 

Lawrence  v.   Cammeyer,  96  A.   D.   633 477 

V.  Clark,  36  N.  Y.  128 786,  987 

V.  Church,   35   St.   R.   956 463 

V.  Edwin  A.   Denham  Co.,   65   Misc.    189 135 

V.  Fedders,  166  N.  Y.  S.  355 1276 


1848  NEW  YOKK  LAW  OF  CONTRACTS 

PAGRS 

Lawrence  v.  Fox,  20  N.  Y.  268 1135,  1136,  1137,  1152,  1169 

V.  Foxwell,    49    Super.    Ct.    273 271,     276 

V.  Gallagher,  73  N.  Y.  613,  42  Super.  Ct.  309 896 

V.  Harrington,    122   N.   Y.   408 536,     538 

V.  Heylman,  89  A.  D.  620 1566 

V.Kidder,    10    Barb.    641 842,855,857,858,862,863,     864 

V.  Lawrence,  32  Misc.  503,  31  Misc.  046 943 

V.  Leake,  etc..  Orphan  House,  2  Denio  577 1543 

V.  Miller,    86    N.    Y.    131 1379,  1595 

V.Morris,    167    A.    D.    186 134,135,517,1032,1039 

V.  New  Yorlc,  29  A.  D.  298 1260 

V.  Ocean   Ins.   Co.,    11    Johns.    241 1277 

V.  Van   Deventer,   51   N.  Y.   676 1569 

Lawson  v.  Bachman,  81  N.  Y.  616,  44  Super.  Ct.  396 402,  682,  1274 

1276,  1277 
V.  Hogan,   93   N.    Y.   39..  1228,  1279,   1281,  1284,  1451,  1452,  1459,  1505 

v.  Lawson,   56  A.   D.   535 937,  941,     945 

Lawton  v.  Goodrich  28  St.  R.  25 275 

V.  Partridge,   111  A.  D.  8 1553 

Lazzarone  v.  Oishei,  2  Misc.  200 115,     128 

Leach  v.  Vining,  45  St.  R.  170 1076,  1690,  1693 

League  Cycle  Co.  v.  Abrahams,  27  Misc.  548 1385 

Leahy  v.  Campbell,   70  A.  D.   127 1634,  1704,  1708 

V.  Lucius   Engineering  Co.,    186  A.   D.   354 1573 

Lealce,  etc..   Orphan   House  v.   Hoyle,   79   Misc.   301 699 

Learned  v.  Tallmadge,  26  Barb.  433 736 

Leary  v.  Geller,  224  N.  Y.  56 1564 

Leask  v.  Hoagland,   205   N.   Y.    171,   144   A.   D.    133 1032,  1633 

Leavitt  v.  Palmer,  3  N.  Y.   19 986,     998 

V.  Rosenthal,  54  N.   Y.  S.  530 255,     282 

Le  Barron  v.  Babcock,  122  N.  Y.  153 1613 

Ledon  v.  Havemeyer,  121  N.  Y.   179 1274 

Lee  V.   Briggs,   25   St.   R.   512 74,  83,  84 

V.  Decker,  3   Abb.  App.   Dec.   53 1477 

V.  Horton,   104  N.  Y.  538 768 

V.  Lee,  40  Misc.  251 lOOl,  10O2,  1003,  1006,  1200 

V.  Marsh,  43  Barb.   102 825 

V.  Vacuum  Oil  Co.,   126  N.  Y.  579 720,  721,  1578,  1583 

Leeds  v.  Mechanic's  Ins.  Co.,  8  N.  Y.  351 1214 

Leeming  v.   Duryea,   49   Misc.   240 351 

Leeson  v.  New  York,  65  A.  D.  105 1434,  1436 

Lefever  v.  Lefever,  30  N.  Y.  27 266,  267,    289 

Lefkowitz  v.  Reich,    50  Misc.   319 1654,  1658,  1659 

Leftwich  v.  Clinton,  4  Lans.  176 952,    954 

Lefurgy  v.  Lefurgy,   183  A.  D.   502 157,  158,  159,  1024 

Leger  v.  Bonnaflfe,  2  Barb.  475 276 

Leggett  V.  Boyd,  6  Wend.  500 1550 

V.  Hunter,   19  N.  Y.  445,  25  Barb.  81 ' 1061 

Legrand  v.  Manhattan  Mercantile  Ass'n,  80  N.  Y.  638 1113 

Lehigh  Valley  R.  Co.  v.  Auburn  Constr.  Co.,  3  Bradf.  326,  note 448 

Lehmaier  v.  Standard  Specialty,  etc.,  Co.,  123  A.  D.  431 1386,  1471 

Lehman   v.  Musgrave,   22  A.   D.   566 1138,  1140,  1158 

Lehner  v.  Nugent,  158  A.  D.  539 1019 


TABLE  OF  CASES  1849 

Leib  V.  Dobriner,   60   Misc.   66 457  '^''930 

Leibinger,  etc.,  Brewing  Co.  v.  Ernst,  89  Hun  156 '     ■i4fi 

V.  Ernst,   10  A.  D.   459 .{Z 

Leibmann  v.   Dean,   95   Misc.   97..  49'3      503 

Leichtweiss    V.    Treskow,    21    Hun   487 '.'.■.■.■.■V.lOSs'.'lOei;  1066 

Leifer  v.  Seheinman,   159  N.  Y.   S.  40 1327    1329 

V.  Seheinman,  179  A.  D.  665,  162  N.  Y.  S.  1086 .. ......... ...         '  1330 

Leighton  v.  Leighton  Lea  Ass'n,  122  N.  Y.  S.  139 "         508 

Leibund-Sparkassa  Aadorf  v.  Pfizer,   158  A.  D.  505 !!!!!!!...! ! 436 

Leiman  v.  Rosenzweig,  103  N.  Y.  S.  83 , 395 

Leiter  v.  Beecher,  2  A.  D.  577 .699,  700,     710 

Lemont  v.   Schindelar,   181   N.   Y.   S.   765 443^     543 

Lendrum  v.   Clarke,  6  Wkly.  Dig.   438 ...............'     364 

Lennon   v.   Lyon,    22   Misc.   505 1142,  1144 

V.  Smith,   124  N.  Y.  578,  14  Daily  520 .'.  ......  .  .  .  .'  1460 

Lent  V.  Hodgman,   15  Barb.  274 71,77,  1224 

Lentilhon  \ .  New  York,  102  A.  D.  548 '....'  1374 

Leo  V.  Cornell  Steam  Boat  Co.,  85  N.  Y.  S.  1073 1270,  1275 

Leonard  v.  Montague,  155  A.  D.  506 951 

V.  Poole,   114  N".   Y.  371,  55  Super.   Ct.  213 870,  871,  960,  965,     966 

967,     989,     990 

Leonardi  v.  Times  Square  Automobile  Co.,   127  A.  D.  192 486 

Leopold  V.  Herzig,  7  Wkly.  Dig.  438 115,     131 

V.  New   York,    184   A.   D.   244 '  1450 

Lerner  v.  Letrazzini,  71  Misc.  182 476 

Leroy  v.  Shaw,  9  Super.  Ct.  626 1552 

Leslie  v.  Bassett,  129  N.  Y.  523,  59  Super.  Ct.  403 440,  469,     553 

V.  Lorillard,   110  N.   Y.  519 602,  838,  843,  852,  853,  865,  1112 

V.  Robie,  84  N.  Y.  S.  289 1335 

Lessler  v.  De  Loynes,  150  A.  D.  868,  153  A.  D.  90a 328,  564,  565,     586 

Lester  v.  Jewett,   11   N.  Y.  453 1314,  1315 

V.  Union  Mfg.,  Co.,  1  Hun  288 117,     127 

Leszynsky   v.    Ross,    35    Misc.    652 235,  243,     287 

Levant  American  Commercial  Co.  v.  Wells,  186  A.  D.  497..  1271,  1276,   1474 

Levenson  v.  Bollowa,  85  N.  Y.  S.  386 24 

Levenson  Wrecking  Co.  v.  Jardin  Co.,  147  N.  Y.  S.  939 1462 

Levett   V.    Draper,    106    Misc.    497 829 

Levey  v.  New  York  Cent.  R.  Co.,  4  Misc.  415 21,       81 

Levin   v.   Dietz,    194   N.  Y.   376 32,  37,  474,     476 

V.  Spero,  33  Misc.  781 1459 

V.  Sweet,    147    A.    D.    899 235 

Levine  v.  Isler,   178  N.  Y.   S.   7 1388 

V.  Klein,    58    Misc.    399 934,  942,  980,  992,  1661 

V.  Klein,    65    Misc.    498 934 

V.  Klein,    113   N.   Y.   S.   95 1649 

V.  Morrison,   155  N.   Y.   S.   435 513 

Levis  V.  Pope  Motor  Car  Co.,  202  N.  Y.  402 1386 

Levison  v.  Weitzner,   170  N.  Y.  S.  539 1219 

Levy  V.  Abramsobn,  39  Misc.  781 291,     313 

V.  Brush,   45.  N.    Y.    589 226 

V.  Burgess,  64  N.  Y.  300,  38  Super.  Ct.  431 1378 

V.  Chonavitz,    163  N.   Y.   S.   658 1573 

V.  Cohen,  103  A.  D.   195,  45  Misc.  95 1129 


1850  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Levy  V.  Dettra,  91  Misc.  41 1573 

V.  Dockendorf,   177  A.  D    249 1055 

V.  Friedman,  83  Misc.   445 1632 

V.  Huwer,  80  A.  D.  499 382 

V.  Kornreich,  121  N.  Y.  S.  346 1388 

V.  Kottman,   11   Misc.   372 .1184,  1185 

V.  Levy,  149  A.  D.  561 936,  937,    944 

V.  Popper,  104  A.  D.  45'7 1530,  1556 

V.  Weir,   38   Mise.   361 1123 

V.  West  Side  Constr.  Co.,  162  N.  Y.  S.  661 593 

Lewis  V.  Acker,  11  How.  Pr.  163 1553 

V.  Andrews,  24  St.  R.  1001,  38  St.  R.  808 1580 

V.  Blackwood,  153  A.  D.  36 1320 

V.  Cavanagh,   14  Wldy.   Dig.   535 92 

V.  Donohue,  27  Misc.   514 388 

V.  Goetschius,    20    Wkly.    Dig.    140 958,  959,  1004,  1007 

V.  GoUner,   129  N.  Y.  227 71,     885 

V.  Hojer,  41  St.  R.  617 1275 

V.  Home  Ins.  Co.,  110  Misc.  592 1141,  1146 

V.  Johnson,    32    Hun    408 ■ 967,     969 

V.  McMillen,  41   Barb.   420 550,  1312,  1579 

V.  Mason,  42  A.  D.  423 1499 

V.  Miner,  3  Denio  103 904 

v.  Ryan,  123  A.  D.  497,  55  Misc.  408 1035,  1036 

V.  White's  Bank,  27  Hun  396 1689 

V.  Wilson,   121    N.   Y.   284,   50  flun   106 888,  896,     900 

V.  Yagel,  77  Hun  337 1367,  1396,  1397,  1400,  1401,  1402 

1404,  1437,  1469 

Lewisohn  v.  Apple  12  Civ.  Pro.  274 291 

V.  Apple,   7   St.   R.   223 1587 

Lexow  V.  Julian,   14  Hun   152 188' 

V.  Julian,    21    Hun    577 235,  236,     238 

Liberty  Wall  Paper  Co.  v.  Stoner  Wall  Paper  Mfg.  Co.,  59  A.  D.  353.  .   1130 

1132,  1133 

Licht  V.  Licht,   88  Misc.   107 938,    944 

Lichtenstein  v.  Fisher,  87  Hun  397,  6  A.  D.  385 1355 

V.  O'Connell,    38    Misc.    746 916 

Lichterman  v.  Barrett,  95  Misc.  594 826,     830 

Liddy,  Jn  re,  24  St.  R.  607 1027 

Lieberman  v.  Mandel,  98  N.  Y.  S.  201 750 

Liebman  v.   Miller,   20  Misc.    705 903,  907,  912,    913 

Life,  etc.,  Ins.  Co.  v.  Mechanic  F.  Ins.  Co.,  7  Wend.  31 645 

Lifshitz  V.  McConnell,  80  A.  D.  289 1387 

Liftchild  V.   Johnson,   31   Super.   Ct.   459 1318 

Lighthall  Mfg.  Co.,  In  re,  47  Hun  258 810 

Lighten  V.  Syracuse,  188  N.  Y.  499 1480 

LiGreci  v.  Hanover  Realty,  etc.,  Co.,   115  N.  Y.  S.  1086 .' 1712 

Like  V.  Thompson,  9  Barb.   315 888,     906 

Lilienthal  v.  Bechtel  Brewing  Co.,  118  A.  D.  205 118,  134,     141 

Lillis  v.  Merty,  89  A.  D.  289 30 

Limburger  v.  Westcott,  49  Barb.  283 110 

Lindholm  v.  Kane,  92  Hun  369 1626 


TABLE  OF  CASES  1851 

PAGES 

IJnick  V.  Nutting,   140  A.  D.  265 1656 

Linkauf  v.  Lombard,  137  N.  Y.  417 662 

Linningdale  v.   Livingston,   10  Johns.   36 1469' 

Linsey  v.  Ferguson,  3  Lans.  196 1574,  1582 

Lipsehitz  v.  Grace,  104  Misc.  55 31,       32 

Lister  v.  Windmuller,  52  Super.  Ct.  407 93,     103 

Listman  v.  Hiokey,  65  Hun  8,  143  N.  Y.  630 15a9 

Litchfield  v.  Flint,   104  N.  Y.  543 1136 

V.  Flint,  22  Wkly.   Dig.   286 1138,  1140 

Little  V.  Cowen  Co.,  142  N.  Y.  S.  544 1501 

Littauer  v.  Goldman,  72  N.  Y.  506 1666 

Little  V.  Banks,  85  N.  Y.  258 1162 

V.  Banks,  77  Hun  511 1234,  1235,  1236 

V.  Martin,   3   Wend.    219 1613 

V.  Webster,   16  St.  R.   107 lOO,     101 

Little,  J.  J.,  etc.,  Co.  v.  Madison  Paper  Stock  Co.,  169  N.  Y.  S.  104.  .137,     441 

Littlejohn  v.  Leffingwell,  47  A.  D.  377 1591 

Livermore  v.  Bushnell,  5  Hun  285 775 

Live  Stock  Assn.  v.  Levy,  54  Super.  Ct.  32 847,     848 

Livingston  v.  Ackeston,  5  Cow.  531 1610,  1702,  1711,  1729 

V.  Keech,   34  Super.   Ct.  547 271,     276 

V.  New  York  L.  Ins.,  etc.,  Co.,  36  St.  E.  566 103,     474 

V.  Painter,    43    Barb.    270 443 

V.  Peru  Iron  Co.,  9  Wend.  511 733,  735,  739,  740,  741,     747 

V.  Proseus,   2  Hill  526 736,  742,  743,  744,  747,     748 

V.  Eadcliff,    6   Barb.    201 413 

V.  Rogers,  Col.  &  C.   Cas.  331 463 

V.  Rogers,    1    Caines   583 475,  486,  527,  528,     529 

V.  Tremper,  4  Johns.   416 578 

Lobdell  V.  Hopkins,  5  Cow.  516 1265,  1287 

V.  Lobdell,  36  N.  Y.  327,  32  How.  Pr.   1 388 

Lobee  v.  Denby  Motor  Truck  Co.,  163  N.  Y.  S    951 1132 

Lobaitz  v.  Leffler,  140  A.  D.  14 1253 

Locke  V.  Taylor,  161  A.  D.  44 593 

Locklin  v.  Moore,  57  N.  Y.  360 1376 

Lockner  v.  Holland,  81  N.  Y.  S.  730 431,     450 

Lockwood  V.   Smith,   81   Misc.    334 1123,  1137,  1138,  1141 

V.  Thomas,    12    Johns.    248 1745 

V.  Title  Ins.   Co.,   73  Misc.   296 423,  427,  429,  443,     449 

Locomobile  Co.  v.  Nichols,   84  Misc.   44 1649 

Loeb  V.  Firemen's  Ins.  Co.,  78  A.  D.  113,  38  Misc.  107 661 

Loeffler   v.   Froelich,   35   Hun   368 1438 

Loewer  v.  Harris,  57  Fed.  Rep.  368 305 

Loewer's  Gambrinus  Brewing  Co.  v.  Friedman,  21  Misc.  32 387 

Logan  V.  Berkshire  Apartment  House,  3  Misc.  296,  1  Misc.  18 1382 

V.  Fidelity-Phenix  F.  Ins.   Co.,  161  A.  D.  404 765,     973 

Long  V.  Gingold,  84  N.  Y.  S.  194 1402 

V.  Millerton  Iron  Co.,  17  Wkly.  Dig.  133 1212,  1546 

V.  Stafford,   103  N.  Y.   274 1352,  1549 

V.  Warren,  68  N.  Y.  426 255,     268 

Long  Island  R.  Co.  v.  American  Bridge  Co.,  17'5  A.  D.  170 ■     812 

V.  Verree,   69  N.  Y.   486 1453 


1852  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Loomer  v.  Wheelwright,  3  Sandf.  Ch.   135 89 

Loomis  V.  Cline,  4  Barb.   453 716,  718,  987 

V.  Loomis,    35    Barb.    624 1267 

V.  Ruck,  56  N.  Y.   462      117,127,132,  139 

V.  Spencer,   2   Paig*    153 1038,  1041,  1042 

Loorya  v.  Kupperman,  25  Misc.  518 34 

Loos  V.  McCormaok,  107  A.  D.  8,  46  Misc.  144 •  .210,  211,  213 

Lord  V.  Cronin,  154  N.  Y.  172,  9  A.  D.  9..... 53,  1630,  1631 

V.  Lindsay,   18  Hun   484 120,  121,  125,  127,  140 

V.  Van  Gelder,   16  Misc.  22 243 

V.  Woolley,    82   Misc.    6.56 1371 

Lorillard  v.  Clyde,  86  N.  Y.   384 616,  617,  800,  801,  1200 

V.  Clyde,  122  N.  Y.  498,  56  Super.  Ct.  14 1120,  1138,  1140 

V.  Clyde    142  N.  Y.  456,  61   Super.  Ct.  428 1232,  1233,  1350,  1509 

1515,  1&18,  1520,  1521,  1522,  1523 

V.  Monroe,  11  N.  Y.  392 •  •  •  ■  1681 

V.  Silver,  36  N.  Y.  578,  35  Barb.  132 ..1220,  1479,  1488 

Loth  V.  Harris,  76  Misc.  505 352 

Loucks  V.  Butcher,  112  N.  Y.  S.  209 • 1744 

Lough  V.  Outerbridge,  143  N.  Y.  271 872,  873 

Love  V.  Palmer,  7  Johns.   159 669 

Lovell  V.  Jacobs,  150  N.  Y.  84 1479 

Lovitt  V.  Illinois  Surety  Co.,  88  Misc.  lOO 1151 

Low  v.  Learned,   13   Misc.   150 : 431,  549 

Lowber  v.  Kelly,  22  Super.  Ct.  494,  17  Abb.  Pr.  452 731,  734,  742. 

743,  745,  747 

v.  Selden,  (Sup.  Sp.  T.  1855)    11  How.  Pr.  520 1574 

Lowenbein  v.  Fuldner,  2  Misc.  176 848 

Lowey  v.  Fidelity  Printing  Co.,  12  Misc.  551 1147,  1154 

V.  Granite  State  Provident  Ass'n.,  8  Misc.  319- 622,  627,  667 

Lown  V.  Spoon,  158  A.  D.  900 1089 

Lowville,  etc.,  R.  Co.  v.  Elliott,  115  A.  D.  884 482 

Loyd  V.  Fox,   1   E.  D.  Smith  101 1608,  1610,  1636,  1637,  1638 

Lucas  V.  East  Stroudsburg  Glass  Co.,  38  Hun  581 1324 

V.  Hessen,    13  Daly   347 1615,  1617 

Luce  V.  Gray,  92  Hun  599 1148,  1168 

Luckes  V.  Meserole,  132  A.  D.  20 405 

Ludington  v.  Bell,  77  N.  Y    138,  43  Super.  Ct.  557 415,  509,  543,  544 

V.  Dudley,    9    Misc.    700 896,  918 

Ludlow  V.  Bowne,  1  .Johns.   1 954 

V.  McCrea,   1   Wend.   228 1532 

Ludwig  V.  Jersey  City  Ins.  Co.,  48  N.  Y.  379 6 

Luetchford  v.  Lord,  i32  N.  Y.  465,  57  Hun  572 889,  917 

Lugar  V.  Caney,  12  St.  R.   171 900 

V.  Swayze,   2   Misc.   409 1627' 

Lumber  Exch.  Bank  v.  Miller,  18  Misc.  127 88 

Lupin  V.  Marie,  2  Paige   169 '. 227 

Luqueer  v.  Prosser,  1  Hill  256 1532 

Lustenberger  v.  Lustenberger,   133  N.  Y.   428 334,  335 

Lyddy  v.  Long  Island  City,  104  N.  Y.  218 1679 

Lydecker  v.  Nyack,  6  A.  D.  90 .  1726 

Lynch  v.  Dowiing,  1  City  Ct.   163 225,  989 

V.  Lauer,  14  Misc.  252,  16  Misc.  1 185 


TABLE  OF  CASES  1853 

PAGES 

Lynch  v.  Murphy,  81  Misc.   ISO 486 

V.  New  York,  2  A.  D.  213 21 

V.  Robert  P.  Murphy  Hotel  Co.,  130  A.  D.  691,  112  N.  Y.  S.  915.  .  .  1225 

V.  Sauer,  16  Misc.   1,   14  Misc.  252 117,  118 

Lynda  v.  Budd,  2  Paige  191 1076,  1077,  1091 

Lyon  V.  Bailey,  130  N.  Y.  S.  815 160 

V.  Cloehessy,  43   Misc.    67 1153 

V.  Hersey,   103  N.  Y.   264 1236,  1248,  1249' 

V.  Hussey,    82    Hun    15 694,  697 

V.  Hussey,  63  St.  R.  531 723 

V.  James,  97  A.  D.  385,  181  N.  Y.  512 279 

V.  Mitchell,  36  N.  Y.  235.  .613,  678,  680,  682,  683,  684,  685,  883,  957 

V.  Richmond,  2  Johns.  Ch.  51 89,  1683 

V.  Starr  Piano  Co.,  107  Misc.  334 1413,  1419 

V.  Starr  Piano  Co.,  192  A.  D.  531 1425 

Lyons  v.  Story,  3  E.  D.  Smith   113 1434 

Lyons  Banlc  v.  Demmon,  Hill  &.  D.  Supp.  398 1561 

Lyons  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278 1112,  1113 

Lyth  V.  Hingston,   14  A.  D.   11 1138,  1156,  1166 

Maas  V.  Chatfield,  90  N.  Y.  303,  12  Wkly.  Dig.  268 403 

Maass  v.   Rosenthal,    125   A.   D.   452 1591 

McAfee  v.  Dix,  101  A.  D.  69 1387 

McAndrews  v.   Santee,  57   Barb.   193 1263 

McArdle  v.   Thames    Iron   Works,   96   A.   D.    139 35.  601 

McArthur   v.   Gordon,    126   N.   Y.    597 1267,  1208 

M'Auley  v.   Billenger,  20   Johns.   89 593,  594 

McAuliflf  V.   Hughes,    128   A.   D.    355 730,  742 

V.  Roberts,  134  A.  D.  734,  128  A.  D.  355 743 

McAvoy  V.  Maxwell,  158  N.  Y.  S.  844 231,  238 

McBee  Co.,  A.  E.,  v.  Shoemaker,  174  A.  D.  291 440 

McBride  v.  Adams,   84   N.   Y.   S.    1060 1752 

McCaiTerty  v.  Decker,  12  Hun  455 434 

McCafferty  v.   Decker,   3   Hun   604 1672 

McCall  V.  Proal,  48   Super.  Ct.   403 189,  244,  245,  292 

McCall  Co.  V.  Wright,  133  A.  D.  62,  198  N.  Y.  143 470,  481,  845,  865 

MeCallum  v.  Corn  Products  Co.,  131  A.  D.  617 681,  764 

McCallum  v.  Grossman,  1  City  Ct.  423 444,  799 

McCammon  v.   Shantz,   26   Misc.   476 448,  765 

MeCargo  v.  Jergens,  206  N.  Y.  363,  149  A.  D.  537 1294 

McCarthy  v.  Bonynge,  12  Daly  356,  101  N.  Y.  668 672,  673 

V.  Ellers,    107    A.    D.    219 1386 

V.  Gallagher,  4  Misc.   188,  2  Misc.  587 1416 

V.  Meaney,    183   N.   Y.   190 904 

V.  New  York,  96  N.  Y.   1 1603,  1696,  1711 

McCartney  v.  Welch,  51  N.  Y.  026 521 

McCaskey  v.  Cumberland  Glass  Mfg.  Co.,  193  A.  D.  856 1477 

Mace  V.  Sage,  8  Wkly.  Dig.  509 40S 

V.  Sage,  8  Wkly.  Dig.  512 1022 

V.  Thayer,   51   A.   D.    121 1148,  1168 

Macedon,  etc..  Plank  Road  Co.  v.  Snediker,   18  Barb.  317.... 463,  475,  690 

McClanathan  v.  Friedel,  85  Hun  175 638,  993,  1198 

McClaskey  v.   Cumberland  Glass  Mfg.  Co.,   193  A.  D.   856 1478 

McClean,  In  re,  6  Johns.  Ch.  440 1050 


1854,  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

McCleary   v.    Edwards,    27    Barb.    239 1224,1229 

M'Clurg   V.   Kingsland,    1   How.    202 401 

MeCluskey  v.  Cromwell,   11   N.  Y.  593 1188 

McComb  V.  Von  Ellert,  7  Misc.  59 361,     392 

McConihe  v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  495 1514 

McCoon  V.   Biggs,   2  Hill   121 1529 

V.  Smith,   3  Hill   147 1082 

MeCord  v.  Thompson-Starrett  Co.,  129  A.  D.  130,  112  N.  Y.  S.  902. .. .     877 

McCormack  v.  McCormaek,  127  A.  D.  406 332,     938 

V.  New  York,  14  Misc.  272 1695,  1696 

v.  Hazard,    77    Misc.    190 639 

V.  McCarton,  95  A.  D.  426,  91  A.  D.  613 668 

V.  St.  Joseph's  Home,  26  Misc.  36 160 

V.  Sarson,  45  N.  Y.  265 1387 

MeCormick  Harvesting  Mach.  Co.  v.  Warfield,  33  A.  D.  513 1386 

MeCotter  v.  New  York,  37  N.  Y.  325,  35  Barb.  609....  10,  13,  19,  32,       34 

McCoy  V.  Gas  Engine,  etc.,  Co.,  152  A.  D.  642 761 

V.  Huffman,   8    Cow.    84 1084,  1085 

V.  New   York,    46    Hun   268 1334 

McCraith  v.  National  Mohawk  Valley  Bank,  104  N.  Y.  414 411,     412 

McCrea  v.  Purmort,  16  Wend.  460 480,     585 

McCreery  v.  Duncan,  53  Super.  Ct.  448 12,       89 

MoCreevy  v.  Day,  23  St.  R.  774,  119  N.  Y.  1 1561,  1562,  1594 

McCue   V.   Garvey,    14   Hun   562 -. 1617 

McCulloch  V.  Dobaon,  30  St.  R.  908 353 

McCullough's  Lead  Co.  v.  Strong,  56  N.  Y.  660 1318 

MeCullum  v.   Gourley,  8  Johns.   147 888 

M'Cullum  V.  Gourley,  8  Johns.  147 902 

McCunney  v.  New  York,  40  A.  D.  482 1696 

McCurtie  v.   Stevens,   13  Wend.   527 581,  582,     583 

M'Cutchen    v.    M'Gahay,    11    Johns.    281 1745,1746,1747 

McDermott  v.  Palmer,   11  Barb.  9 470 

V.  Stella,  127  N.  Y.  S.  335 1646 

McDonald   v.   Christie,   42   Barb.    36 221 

V.  John  Hancock  Mut.  L.  Ins.  Co.,  17  A.  D.  16 108 

v.  M'Cann,  4  City  H.  Rec.  63 1663 

V.  Neilson,  2  Cow.   139 492,     501 

V.  New  York,  68  N.  Y.  23 1620 

V.  Pierson,   38    Barb.    128 1274,  1369,  1484 

McDonough  v.  ^tna  L.  Ins.  Co.,  38  Misc.   625 563 

V.  Dillingham,   43   Hun   493 320 

McDougall  V.   Fogg,    15    Super.    Ct.   387 400,  401 

V.  Walling,    48    Barb.    364 889,  909,  910,  1614 

McDowell  V.  Starobin  Electrical  Supply  Co.,  190  A.  D.  767 1570,  1572 

McElraevy,  etc.,  Co.  v.  St.  Joseph's  Home,  143  N.  Y.  S.  235.  .1361,.  1396,  1406 

McEntee  v.  Kingston  Water  Co.,  165  N.  Y.  27 1165 

MoEntyre  v.  Tucker,  5  Misc.  228,   10  Misc.  669 1396,  1432,  1433,  1445 

MacEvitt  V.  Maass,  33  Misc.  552,  64  A.  D.  382 1174 

McFadden  v.  Bloch,  50  A.  D.  419,  29  Misc.  398 1236 

MacFarland  v.  Liberty  Nat.  Bank,  166  N.  Y.  S.  393 118,     134 

V.  Smith,    6    Cow.    669 454,  475,  1479 

M'Gahay  v.-  Williams,  12  Johns.  293 1747 

McGarrigle  v.  McCosker,  83  A.  D.  184 464,  1520 


TABLE  OF  OASES  1855 

„  „  PAGES 

McGean  v.  Parsons,  150  A.  D.  208 941 

McGill  V.  Holmes,  48  A.  D.  628 550 

MacGinniss  v.  Amalgamated  Copper  Co.,  45  Misc.  106 332 

McGlynn  v.  Seymour,  14  Daly  420 199,  202,  300 

McGoldrick  v.  Willits,  52  N.  Y.  612 1628 

McGovern  v.  Western  E.  Co.,  28  How.  Pr.  493 1695 

McGowan  v.  Blake,  134  A.  D.  165 1590 

V.  Whiting,   9    Daly    86 1385 

McGowen  v.   Deyo,   8   Barb.   340 373 

MeGrath,  In  re,  56  Hun  76 .............]........  1166 

V.Brown,    66    Barb.    481 44,  45 

McGraw  v.  Gloversville,  32  A.  D.  176 .'  1696 

V.  Godfrey,  56  N.  Y.  610,  14  Abb.  Pr.  N.  S.  397 1054 

McGuire  v.  H.  G.  Vogel  Co.,  164  A.  D.  173,  86  Misc.  22.  .132,  134,  135,  146 

V.  Hughes,  207  N.  Y.  .t16,   126  A    D.  637 1706,  1739,  1740,  1741 

V.  Johnson,    2    Lans.    305 1533,  1548,  1553 

V.  Mearls,  N.  Y.  Daily  Reg.  Oct.   29,   1886 907 

V.  Mui-phy,   107  A.   D.   104 562 

V.  Richards,  70  Hun  67 1490 

Mcllvaine  v.  Egerton,  23   Super.  Ct.  422 ; 897 

Mcintosh  V.  Ensign,  28  N.  Y.   169 1552,  1554 

V.  Fatman,  38  How.  Pr.  145 1444 

V.  Kimball,  101  A.  D.  494,  58  A.  D.  25 74,  75,  1698 

V.  Miner,    37   A.    D.    483 78,  1474,  1560,  1561,  1562 

V.  Miner,  53  A.  D.  240 71,  79 

Mclntyre   v.   Barnard,    1    Sandf .    Ch.   52 1322,  1323 

V.  Buell,  132  N.  Y.  192 188,  275,  329 

Mack  V.  Latta,  178  N.  Y.  525,  83  A.  D.  242 194,  296,  312,  315 

T.  Snell,  140  N.  Y.  193 1389,  1390 

McKay  v.  Buffalo  Bill's  Wild  West  Co.,  17  Misc.  396 383,  543,  544 

V.  Hammerstein's   Productions,   164  N.  Y.  S.   164 1336,  1338,  1422 

McKechnie  v.  Sterling,  48  Barb.  330 1520 

McKee  v.   Cheney,   52   How.   Pr.    144 676,  677,  684,  970,  971,  1004 

Mackellar  v.  Thompson,  119  A.  D.  36 330,  331 

McKenna  v.   Bolger,   17   Wkly.   Dig.   431 794 

McKensie  v.   Farrell,   17   Super.   Ct.    192 1553 

McKenzie,  Matter  of,  3  Month.  L.  Bui.  18 526 

V.  Harrison,    120    N.    Y.    260 342,  343,  505,  507,  1175,  1176 

McKeon  v.  Caherty,  3  Wend.  494,   1  Super.  Ct.  300 911 

V.    Caherty,    2    Super.    Ct.    299 908,  913 

Mackey  v.  Mackey,  43   Barb.   58 432 

V.  Rausch,  39  St.  R.  323,   133  N.  Y.  602 898,  899 

McKillip  V.  McKillip,   8   Barb.   552 1268 

Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.,  48  Super.  Ct.  442,  93  N.  Y. 

658     842,  843,  844,  856,  859,  863,  865 

Mackintosh  v.  Thompson,  58  A.  D.  25 74,  75,  1704 

MoKnight  v.  Drnilop,  5  N.  Y.  537,  4  Barb.  36 1563,  1660 

MacKnight  Flintic  Stone  Co.  v.  New  York,  160  N.  Y.  72,  31  A.  D.  232 

21  A.  D.  472,   13  A.   D.   231 1389,  1441,  1495,  1496,  1497 

MoLanahan  v.  Mott,  73  Hun  131 922,  923 

MoLane  v.  DeLeyer,  56  N.  Y.  619 1495 

McLaren  v.  Fischer,  45  A.  D.   13 1448,  1449 

V.  Percival,  102  N.  Y.  675,  19  Wkly.  Dig.  171 450 


1856  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

McLaughlin  v.  Barnard,  2  E.  D.  Smith  372 , 408 

V.  Syracuse  Rapid  Transit  R.  Co.,  115  A.  D.  774 1039 

McLaurin  v.  Cuba  Co.,  87  A.  D.  558 548 

McLean   v.   Tobin,   58   Misc.   528 700,     701 

V.  Towle,   3    Sandf.    Ch.    117 361,     363 

M'Lees  v.   Hale,    10   Wend.   426 1318,  1319 

McLeod  V.  Hunter,  29  Misc.  558,  49  A.  D.   131 441,  567,     569 

MoMahon  v.  Allen,   35   N.   Y.   403 741 

V.  New  York,  etc.,  R.  Co.,  20  N.  Y.  463..  ..707,  1259,  1263,  1307,  1429 

V.  Second  Ave.  R.  Co.,  75  N.  Y.  231 1163 

McManus  v.  Western  Assur.  Co.,  22  Misc.  269,  43  A.  D.  550 1380 

McMaster  v.  Kohner,  44  Super.   Ct.  253 351 

V.  State,    108    N.    Y.    542 1210,1342,1343,1373 

McMechan  v.   Baicer,   34   St.   R.   535 1393 

McMichael  v.  Kilmer,   12  Hun  336,  76  N.  Y.  36 215,  217,  334,  1583 

McMillan  v.  Arthur,  48  Super.  Ct.  424,  98  N.  Y.  167 256,     257 

V.  Vanderlip,    12    Johns.    165 1297,  1300,   1301,  1304,  1305,  1306 

Mackmull  v.  Brandlein,  152  A.  D.  733 293 

McMullen  v.   Hoffman,   174   U.   S.   639 642 

McMurray  v.   Gifford,   5   How.   Pr.    14 1553 

McNair  v.  Gilbert,   3  Wend.  344 535,     536 

McNally  v.  Fitzsimons,  70  A.  D.   179 1592 

V.  Georgia-Florida  Lumber  Co.,   146  A.  D.  456 1184,  1189 

McNaught  V.  Equitable  L.  Assur.  Soc,  136  A.  D.  774..  1577,  1578,  1589,  1590 

V.  Claughry,  42  N.  Y.  22 354,  357,     358 

McNeal  v.  Clement,  2  Thomp.  &  C.  363 1459,  1487 

McNeil  V.  Hall,  107  A.  D.  36 1242,  1322,  1323 

V.  New  York  Tenth  Nat.  Bank,  46  N.  Y.  325 197 

McNish  V.  Coon,  13  Wend.  26 1377 

McNitt  V.   Clark,   7  Johns.   465 1364,  1365 

McNulty  V.  Gilbert,  154  A.  D.  297 243 

V.  Hurd,   86  N.   Y.   547,   18  Hun  1 415,  1544 

McParlin  v.   Boynton,   8   Hun   449 1236,  1370,  1384,  1441 

Macpherson  v.  Cheadell,  24  Wend.  15 657,     658 

V.  Cox,  86  N.  Y.  472,  21  Hun  493 122,     138 

McQuhae  v.  Rey,  3  Misc.  550,  2  Misc.  476 1756 

MacRae  v.  MacRae,   3   Bradf .   199 1709 

McRea  v.   Gotham  Rubber  Co.,   113   A.  D.   455 1386 

McRoberts  v.  Bergman,  32  St.  R.  1111 T. 736 

McSorley  v.  Faulkner,  38  St.  R.  802 1636,  1639 

McStea  v.  Matthews,  50  N.  Y.  160,  3  Daly  349,  91  U.  S.  7 952,  953,     954 

Mactier  v.  Frith,   6  Wend.   103 15,  38,  47,  50,  60,  61,      62 

McVean  v.  Ohley,  14  Wkly.  Dig.  418 423 

MeWilliams  v.   Mason,  31  N.  Y.  294 310,     311 

MacuUar  v.  McKinley,  99  N.  Y.  363,  49  Super.  Ct.  5.  .271,  291,  304,  306,     328 

Madan  v.  Sherard,  73  N.  Y.  329,  42  Super.  Ct.  353 108,  109,     HI 

Madison  v.  Benedict,  73  A.  D.  112 98 

Magee  v.  Badger,  34  N.  Y.  247 430 

V.  Fish,   175   A.  D.   125 271 

V.  Magee,   67   Barb.   487 038,     943 

Maggioras  v.  Edson,  164  N.  Y.  S.  377 1388 

Magner  v.  Mutual  L.  Ass'n.,  17  A.  D    13 703,     704 

Magnin  v.  Dinsmore,  56  N.  Y.   168 Ill,  825,  831,     832 


TABLE  OF  CASES  1857 

PAGES 

Magnolia  Metal  Co.  v.  Price,  65  A.  D.  276 845,  846,  859 

Maguln  V.  Rosenthal,  62  How.  Pr    504 672 

Mahar  v.  Compton,   18  A.  D.  536 30,  49 

V.  Harrington  Park  Villa  Sites,  204  N.  Y.  231,   146  A.  D.  756,  71 

J^ise-     430 623,  666,  667,  l«0ej 

Mahon  v.  Equitable  Trust  Co.,  181  A    D.  335 293 

Mahoney  v.  Xew  York,  145  A.  D.  884 133 

V.  O'XeiU,   28   Misc.   437 188,  266,  267 

V.  O'Neill,   36  Misc.  795,  36  Misc.  843 • 203,  292 

V.  Oxfoi\i  Eealty  Co.,  133  A.  D    656 1371,  1437,  1439,  1451,  1462 

Mahony  v.  O'Callaghan,  38  Super.  Ct.  461 908 

Mahr  v.  Vaughan,    151   A.  D.   288 3.50 

Maier  v.  Homan,  4  Daly  168 857 

\ .  Rebstock,  92  A.  D.  .587 1276,  1324 

Majory  v    Schubert,  82   A.  D.  633 530 

Malcolm  v.  Loveridge,   13   Barb.   372 197 

Mallan  v.  May,  11  il,  &  W.  653 845,  S55 

Mallory  v.  Gillett,  21   X    y.  412 394 

V.  Lord,   29   Barb.   454 1597 

Malone  v.  Hirsch,  102  Misc.  724,  181  A.  D    914 ... ; 92 

Maloney  v.  Iroquois  Brewing  Co.,   173  X.  Y.  303 1191,  1192,  1193 

1199,  1208 

V.  Iroquois  Brewing  Co.,  173  N.  Y.  303,  63  A.  D.  454 1219,  1220 

1240,  1559 

V    Nelson,  16  Misc.  474 612 

Maltby  v.  Harwood,  12  Barb.  473 1611,  1697,  1702,  1711,  1720,  1731 

Manahan  v.  Gibbons,  19  Johns.  427,  19  Johns.  109 1674 

Manchester  v.  Kendall,  51  Super.  Ct.  460 1484 

V.  Van  Brunt,  46  St.  R.  566,  2  ilisc.  228 506 

Manda  v.  Sullivan  County  Club,  16  Misc    366 1293,  1300,  1302,  1458 

Mandel  v.  National  Ice.,  etc.,  Co.,  180  N.  Y.  S.  429 137 

V.  Simpson,   67   Misc.   386 1627 

Mandell  v.  Le\'y,  47  Misc.   147 536 

Mandeville  v.  Avery,  124  N    Y.  376 481 

V.  Reed,   13  Abb.   Pr.   173 1533 

Maney  v.  Maney,  119  A.  D.  765 942,  944,  945 

Manhattan   Carting  Co.  v.   Keen's   English  Chop  House,   180   N.   Y.   S. 

409     490,  1319,  1326 

Manhattan-Fire-Alarm  Co.  v    Weber,  22  Misc.  729 1609,  1610,  1726 

Manhattan  Top,  etc.,  Co.  v.  Boymann,  137  N.  Y.  S.  883 1270,  1272,  1278 

Manhattan  Wrecking,  etc.,  Co.  v.  Eidlitz,  78  Misc.  396 98,  104 

Mann  v.  Eckford,  15  Wend.  502 578,  579,  584 

V.  Fairchild,    5   Barb     108 751,  756 

V.  Fairchild,   2   Keyes   106 751,  756 

V.  Fairchild,    14    Barb.    548 751,  753,  756 

V.  Hulbert,   38   Hun   27 938 

V.  Palmer,  2  Keyes   177 ■.  1595 

V.  Spangehl,   162  N.  Y.   S.  331 914,  915 

V.  Witbeck,   17   Barb.   388 1200,  1201,  1210 

Mannetti  v.  Doege,  48  A.  D    567 504,  513,  615 

Manning  v.  Gould,  90  N.  Y.  476 374,  375 

V.  Wells,   85  Hun   27 1743 


1858  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Manny  v.  Phillips,  1  Paige  472 782 

Mansfield  v.  New  York,  15  A.  D.  316,  165  N.  Y.  208 1144,  1165 

V.  New  York  Cent.,  etc.,  R.  Co.,  102  N.  Y.  205 1223,  1224,  1225 

1228,  1230,  1231,  1448 

Manson  v.  Curtis,  223  N.  Y.  313 803,  809,  1190 

Manton  v.  Cabot,  4  Hun  73 1489 

Mapelsden  v.   Shea,   6   Mise.   60 16,34,  1636 

Mapes  V.  Snyder,  59  N.  Y.  450,  2  Thomp.  &  C.  318 397,     493 

Maples  V.  Mackey,  89  N.  Y.  146,  22  Hun  228 1549 

Marandino  v.  Brown,  120  N.  Y.  S.   744 1704 

Marble  v.  Whitney,  28  N.  Y.  297 89 

March  v.  Mobile  First  Nat.  Bank,  4  Hun  466 213,     214 

Marcus  v.  Mayer,  147  N.  Y.  S.  973 398,     503 

V.  Nelson,   119  N.  Y.   S.   1085 1414,  1416,  1427 

Marcus  Brown  Constr.  Co.  v.  Sclilivek,  170  N.  Y.  S.  430 239,     322 

Marden  v.  Dorthy,  12  A.  D.  176 158,     174 

V.  Dorthy,  No.  1,  160  N.  Y.  39,  12  A.  D.  188 199 

Marggraf  v.  McLean,  31  Misc.  820 T 1726 

Margolys  v.  Goldstein,  96  N.  Y.  S.  185 648,  651,  1001,  1005 

Margraf  v.  Muir,  57  N.  Y.  155 547 

Marie  v.  Garrison,  83  N.  Y.  14.  .  .53,  441,  442,  445,  485,  487,  794,  796,     806 

V.  Garrison,   13   Abb.  N.   Cas.   210 445 

Marine  Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67 1688 

Markey  v.  Brewster,  10  Hun  16 1724 

Markham  v.  Jaudon,  41  N.  Y.  235 1635 

Marklove  v.  Utica,  etc.  R.  Co.,  48  Misc.  258 1145,  1152,  1161 

Markowitz  v.  Arrow  Constr.  Co.,  102  Misc.  532 624,  625,     966 

V.  Messner,    18   Misc.   256 86 

Marks  v.  England,  37  A.  D.  539 1376 

V.  Kellogg,   170  A.   D.   464 1632 

Marks  Realty  Co.  v.  Churchills,  90  Misc.  370 1232,  1233 

Marquat  v.  Marquat,  12  N.  Y.  336,  7  How.  Pr.  417 1548,  1552,  1554 

Marschall  v.  Eisen  Vineyard  Co.,  7  Misc.  674,  1  Misc.  511..  10,  42,  45,        64 

Marsh  v.  Chamberlain,  2  Lans.  287 354,  356,  411,     669 

V.  Falker,  40  N.  Y.  562 252,     275 

V.  Holbrook,  3  Abb.  App.  Dec.  176 1253 

V.  Johnston,  125  A.  D.  597 1497,  1509 

V.  McNair,  99  N.  Y.  174,  25  Hun  314 89 

V.  McNair,   48   Hun    117 89,  91,       99 

V.  Masterton,  101  N.  Y.  401 '....'  1255 

V.  Ne-ha-sa-ne  Park  Ass'n.,  18  Misc.  314 735 

V.  Pike,   10   Paige   595 1157 

V.  Russell,  66  N.  Y.  288,  2  Lans.  340 794,  797,     798 

Marshall  v.  Fowler,   7  Hun   237 275 

V.    Gray,    39   How.    Pr.    172 276 

V.  Sackett,  etc.,  Co.,   166  A.  D.   141 1219,  1329 

V.  Seelig,  49  A.  D.  433 246 

Marshuetz  v.  McGreevy,  23  Hun  408 1386 

Marston  v.  Baerenklau,  13  Misc.   13 1253 

V.  Swett,  C6  N.  Y.  206,  4  Hun  153 [ 399 

V.  Sweet,  82  N.  Y.  526 400 

Martens  v.  Syracuse,  183  A.  D.  622 104 


TABLE  OF  OASES  1859 

PAGES 

Martin  v.  Cope,  28  N.  Y.  180 1197,  1199i 

V.  Crehan,  39   St.  E.   652 1553 

V.  Dwelly,    6   Wend.    9 1110 

V.  Graham,  44  St.  R.  283 1659 

V.  Guindon,  22   Misc.   141 423 

V.  Home  Bank,  160  N.  Y.  190,  30  A.  D.  498 1693 

V.  Leggett,  4  E.  D.   Smitli  256 1430 

V.  McCormiek,  8  N.  Y.  331,  6  Super.  Ct.  366 92,  1684,  16817 

V.  Martin,    1    Misc.    181 1217,  1218 

V.  New  Rochelle  Water  Co.,  11  A.  D.  177 134,  135 

V.  New  York  L.  Ins.  Co.,  148  N.  Y.  117,  73  Hun  496 78,  1325,  1327 

1328,  1330 

V.  Niagara  Falls  Paper  Mfg.  Co.,  122  N.  Y.  165 1114,  1117 

v.  Oakes,    42   Misc.    201 1748 

V.  Peet,   92   Hun    133 1142,  1143,  1144 

V.  Wright,   13   Wend.   460 1708,  1709,  1710,  1716,  1734 

Marvin  v.  Bennett,  8  Paige  312 87 

V.  Inglis,   39   How.  Pr.   329 1034,  1046 

V.  Stone,    2    Cow.    781 1190,  1204,  1219 

Marx  V.  Jones,  36  Hun  290 1537 

V.  Kovacs,   165  N.  Y.  S.  463 362,  392 

V.  Locomobile  Co.,  82  Misc.  468 1386,  1573 

Mason  v.  Corbin,  88  Hun  540 184,  188,  266,  267,  272 

V.  New  York  Produce  Exch.,  127  A.  D.  282 1329,  1338,  1355,  1356 

V.  Raplee,   66   Barb.    180 231,  232,  248,  259,  296 

V.  Ring,  3  Abb.  App.  Dec.  210 174 

V.  Secor,   76  Hun   178 1349,  1355,  1358 

V.  Smith,   130  N.  Y.  474 , 1388 

V.  Standard  Distilling,  etc.,  Co.,  85  A.  D.  520 663,  1116 

V.  United  Press,  94  A.  D.  617 1335 

V.  Wheeler,  2  Misc.   523 238,  276,  329 

Masson  v.  Bovet,  1  Denio  69 1574,  1584,  1585 

Masters  v.  Stratton,  7  Hill  101 1609 

Master  Stevedores'  Ass'n  v.  Walsh,  2  Daly  1 875,  877 

Mastin  v.  Boland,  178  A.  D.  421 1388 

Matelsohn  v.  Reich,  50  Misc.  585 353 

Materne  v.  Horwitz,  101  N.  Y.  469,  50  Super.  Ct.  41.... 776,  963,  964,  973 

.975',  976 

Mather  v.  Bush,  16  Johns.  233 •  •  ■  1195 

V.  Perry,    2   Denio    162 376,  462 

Mathes  v.  McCarthy,  195  N.  Y.  40 1386 

Matheson  v.  Wharton,  89  Hun  409,  153  N.  Y.  661 1308 

Mathiasen  v.  Barkin,  62  A.  D.  614 1159 

Mathison  v.  New  York  Cent.,  etc..  River  R.  Co.,  72  A.  D.  254 1695,  1697 

Matson  v.  Blossom,  18  St.  R.  726,  31  St.  R.  228,  132  N.  Y.  544 777,  778 

Matteawan  Co.  v.  Bently,  13  Barb.  641 1578,  1579,  1582,  1587,  15S9 

Matter  of ,  170  A.  D.  922 760 

Matthews  v.  Associated  Press,  61  Hun   199 847 

V.  Associated  Press,  136  N.  Y.  333 838,  850 

Maurice  v.  Fowler,  78  Misc.  357 440 

Mawhinney  v.  Millbrook  Woolen  Mills,   105   Misc.  99,   188  A.  D.   971, 

188  A.  D.  991 1513,  1525 

54 


1860  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Maxim,  etc.,  Co.  v.  Sheehan,  37  Misc.  368 890,  960 

Miaxon  v.  Cain,  22  A.  D.  270 ' 751,  7&g,  756 

May  V.  Burras,  13  Abb.  N.  Cas.  384 887,  916,  1001,  1002 

V.  National  Bank,  9  Hun  108,  73  N.  Y.  599 1154,  1168 

V.  Schnyler,  43  Super.  Ct.  95 1487 

Mayer  v.  Dean,  115  N.  Y.  556 312,  314 

V.  Haaren,  57   Super.  Ct.  574 1302,  1458 

V.  Lithaner,  28   Misc.   171 1627 

V.  McCreery,   119  N.  Y.  434 13 

V.  Metropolitan  Traction  Co.,  165  A.  D.  497 , 1670 

V.  Nethersole,    71    A.    D.    383 l-2r)4 

V.  New   York,   63   N.   Y.   455 1692 

v.  Penfield,   150   A.   D.  66 497 

Mayer  Brewing  Co.  v.  Mack,  59  Misc.  202 628 

Mayne  v.  Griswold,  5  Super.  Ct.  463 300 

Mayo  V.  Knowlton,   134  N.  Y.  250 205,  1575 

Meacham  v.  Jamestown,  etc.,  R.   Co.,  211   N.  Y.  346,   151   A.  D.  941..  610 

701,  704,  705,  707,  1262,  1429 

Mead  v.   Bunn,   32  N.   Y.   275 288 

V.  Cavanaugh,   161   A.   D.    177 1723 

V.  Degolver,    16    Wend.    632 ...  .' 1299,  1481,  1482 

V.  Westchester  F.  Ins.  Co.,  64  N.  Y.  453 100,  101 

Meade  v.  Lamarche,  150  A.  D.  42 1523 

V.  Poppenberg,    167   A.   D.   411 390,  482 

Meads  v.  New  York,  191  A.  D.  363 1362,  1363,  1374,  1442,  1495 

Meakings  v.  Cromwell,  4  Super.  Ct.  512,  5  N.  Y.  136 344 

Mechanics'   Bank   v.    Foster,   44   Barb.   87 1000 

V.  New  York,  151   A.  D.  87 1436 

Mechanics  Banking  Ass'n.,  v.  New  York,  etc..  White  Lead  Co.,  35  N.  Y. 

505 1117 

Mechanics',  etc..  Bank  v.  Wixson,  42  N.  Y.  438,  46  Barb.  218 445,  450 

Mechanics'  Nat.  Bank  v.  Jones,  76  A.  D.  534 385,  445 

Mechanicville  War  Chest  v.  Butterfield,  110  Misc.  257 593 

Mecum  v.  Mooyer,   166  A.  D.  793 243,  255,  282,  331 

Medbury  v.  Watrous,   7  Hill   110 1085 

Medical  College  Laboratory  v.  New  York  University,  35  Misc.  80 972 

V.  New  York  University,  178  N.  Y.  153,  76  A.  D.  48 1568 

Meech  v.  Bennett,  Hill  &  D.  Supp.  191 .. ! 792,  793 

V.  Stoner,  19  N.  Y.  26 909,  905,  909,  910,  911,  1614 

Meehan  v.  Heffernan,  73  A.  D.  615 1714 

Mees  V.  Pittsburgh  L.  etc.,  Co.,  169  A.  D.  86 325 

Mehrle  v.  American  Bridge  Co.,  115  N.  Y.  S.  724 1576,  1577, 

Meigs  V.  Roberts,  42  A.  D.  290 726,  735 

Meinhardt  v.  Excelsior  Brewing  Co.,  82  A.  D.  627 1680 

Meisel  v.  Central  Trust  Co.,  179  A.  D.  795 332 

Melton  V.  Fullerton-Weaver  Realty  Co.,  214  N.  Y.  571 1272 

Meltzer  v.  Doll,  91  N.  Y;  365 450 

Melvain  v.  Tomes,  14  Hun  31 1153 

Melville  v.  Kruse,  174  N.  Y.  306,  69  A.  D.  211 406,  486 

Mendel  v.  Pickrell,  37  Misc.  813 347,  351 

Mendell  v.  Willyoung,  42  Misc.  210 57 

Mendelson  v.   Bronner,   124   A.  D.   396 1335,   1352,  1355 

Mendenhall  v.  Klinck,  51  N.  Y.  246 148Q 


TABLE  OF  CASES  1861 

PAGES 

Menderback  v.  Hopkins,  8  Johns.  436 1634,  1639 

Mendetz  v.  Wood,  86  Misc.  52 1388 

Mendoza  v.  Levy,  98  A.  D.  326 902,  904,  909 

V.  Rose,  44  Jlisc.  241 '.902^  909 

V.  Rose,    46   Misc.    614 904 

Menlenbergh  v.  Coe,  160  N.  Y.  S.  581 1257,  1393 

Menzies  v.  Fairbnrn,  113  A.  D.   119 1471,  1479 

Mercantile  Finance  Co.  y.  Welsh,  91  N.  Y.  S.  723 673^  676 

Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20  N.  Y.  173 824 

V.  Chase,   1    E.   D.   Smith    115 825 

Mercantile  Nat.  Bank  v.  Heinze,  75  Misc.  551 1282,  1283,  1284,  1285 

Merchant  v.   Eawson,   1    Clarke   123 1305,  1311 

Merchants'  Bank  v.  Spalding,  9  N.  Y.  53,  12  Barb.  302.. 610,  647,  967, 

968,  969 

V.  Thomson,  55  N.   Y.  7 1282,  1283 

Merchants'   Exch.  Nat.   Bank  v.   Waitzfelder,  14  Hun   47 1549 

Merchants'  F.  Ins.  Co.  v.  Grant,  2  Edw.  544 1068,  1081,  1102 

Merchants'    Line    v.    Baltimore,    etc.,    E.    Co.,    222    N.    Y.    344,     170 

A.    D.    942 642,  643 

Merchants'  Nat.  Bank  v.  Tracy,  77  Him  443 198,  266 

Mercury  v.  Motor   Co.  v.  McKenna,  78  Misc.  364 350 

Meriam  v.  Harsen,  2  Barb.  Ch.  232,  4  Edw.  70". 343 

Merian  v.  Funck,  4  Denio  110.  . 1703 

Meriden  Britannia  Co.  v.  Zingsen,  48  N.  Y.  247 1310,  1482 

V.  Zingsen,  27   Super.  Ct.   312 463 

Merino  v.   Munoz,   99   A.   D.   201 1649 

Meritas  Realty  Co.  v.  Farley,  166  A,  D.  420,  85  Misc.  321 237,  238, 

255,   256,  260 

Merriam  v.  Wolcott,  61  How.  Pr.  377 928 

Merrifield  v.  Cooley.    4  How.  Pr.  272 1553 

Merrill   v.   Green,   66   Barb.   582 1125 

V.  Green,  55  N.  Y.  270 , 1144 

V.  Ithaca,  etc.,  R.  Co.,  16  Wend.  586 1254,  1373,  1469 

Merrill-Ruckigaber  Co.  v.  New  York,   160  A.  D.  513 1261 

Merritt  v.  American  Dock,  etc.,  Co.,  59  Super.  Ct.  83..  1704,  1726,  1727,  1728 

V.  Booklovers'  Library,   89  A.   D.  454 1130 

V.  Cornell,  1  E.  D.  Smith  335 , 3 

V.  Earle,  29  N.  Y.  115,  31  Barb.  38 638,  639,  640 

V.  Lambert,    10   Paige   352 724 

r.  Merritt,  27  A.  D.  208 1034,  1035,  1048 

V.  Merritt,  43  A.  D.  68 1040,   1041,   1043,  1044 

V.  Merritt,    32    Misc.    21 1018,    1019,  1020 

V.  Millard,  4  Keyes  208,  23  Super.  Ct.  309 991,  992 

V.  Smith,  27  Misc.  366,  50  A.  D.  349 742 

Merritt,  etc.,  Derrick,  etc.,  Co.  v.  Terry,  etc.,  Co.,  106  Misc.  247 1305, 

1311,  1479 

Merry  Realty  Co.  v.   Martin,   103   Misc.  9 256,  257,  258,  1591 

Mersehendorf  v.  Koch,  22  Misc.  356 463,  466 

Mersereau   v.   Villari,   74  Hun  59 HQO 

Mervin  v.  Kumbel,  23  Wend.  293 1549 

Merzbach  v.  New  York,   163  N.  Y.  16,   19  A.  D.  180 1696 

Messer-William  Co.  v.  Rothstein,   129  A.  D.   215,   198  N.  Y.   532 653 

Messerrio  v.  Atchison,  etc.,  R.   Jo.,  50  Misc.  317 1325 


1862  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Messersmitb  v.  American  Fidelity  Co.,  101  Misc.  598 812 

V.  American  Fidelity  Co.,  187  A.  D.  35 969 

Messmer  v.  Henry  W.  Boettger  Silk  Finishing  Co.,  160  A.  D.  519.1337,   .  .1423 

M.  E.  Church  First  Soc.  v.  Rathbun,  5  Wkly.  Dig.  53 527,     594 

Metropolitan  Bindery  v.  Sohl,  144  N.  Y.  S.  763 1389 

Metropolitan  El.  R.  Co.  v.  Johnston,  84  Hun  83,  158  N.  Y.  739 94,     105 

V.  Manhattan  El.  R.  Co.,  11  Daly  373 1584,  1586,  1591 

Metropolitan  Exhibition  Co.  v.  Ward,  24  Abb.  N.  C.  393 74,  76,     482 

Metropolitan  L.  Ins.  Co.  v.  Meeker,  85  N.  Y.  614 140,     150 

V.  Read,  168  A.  D.  828 1649 

Metropolitan  Mfg.  Co.  v.  Dunning,  41  Hun  638 51 

Metropolitan   Opera  Co.   v.   Hammerstein,    162   A.   D.    691,   221    N.   Y. 

507 838,  839,  840,  842,  843,  845,  846,  849,  850,  852,  854,  861,  864,     865 

Metropolitan  Trust  Co.  v.  New  York,  etc.  R.  Co.,  45  Hun  84 689, 

807,  1141,  1142,  1145 
Metv  V.  Woodward-Brown  Realty  Co.,  182  A.  D.  60. .  .676,  677,  678,  993,  1006 

Metzger  v.  Aetna  Ins.  Co.,   186  A.  D.  627 98,     102 

Meulenbergh  v.  Coe,  160  N.  Y.  S.  581 1404,  1438,  1441,  1442 

Meyer  v.   Amidon,   45   N.   Y.    169 271,     275 

V.  Amidon,    23    Hun    553 271,     278 

V.  Bartels,    56    Misc.    621 536,     538 

V,  Blair,  109  N.  Y.  600,'  19  Abb.  N.  Cas.  214 786,  787,  802,     803 

V.  Cullen,  54  N.  Y.  392 327 

V.  Goedel,  31  How  Pr.  456 326 

V.  Hallock,   25   Super.   Ct.   284 1562,  1577 

V.  Harnden's  Express  Co.,  24  How.  Pr.  290 825 

V.  Hibsher,  47  N.  Y.  265 559,     562 

V.  Jewell,  88  N.  Y.  S.  972 1747 

V.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516,  51  How.  Pr.  263 1503 

V.  Peck,  28  N.  Y.  590,  33  Barb.  532 109,     110 

V.  Schwinger,  141  N.  Y.  S.  504 470,     472 

V.  Stitz,  30  St.  R.  388 1138 

Meyers  v.  Cleveland,  etc.,  R.  Co.,  183  A.  D.  453 .. 833 

V.  Rosenback,  5  Misc.  337 247,  318,  322,     324 

V.  Shapiro,   127  A.   D.   186 1430 

V.  Spangenberg,   etc.,   Co.,   65   Misc.   475 666,  1607 

V.  Stix,  36  St.  R.  848,  8  Misc.  680,  7  Misc.  574 376,     486 

V.  United  L.  Ins.  Ass'n,  42  St.  R  121 190 

V.  Walton,  76   Misc.   510 650 

Meylert  v.  Gas  Consumers'  Ben.  Co.,  26  Abb.  N.  Cas.  262 1563 

Miaghan  v.  Hartford  F.  Ins.  Co.,  12  Hun  321 101 

Michael  v.  Kronthal,   13  Misc.   428 1254 

Michigan   Carbon  Works  v.  Schad,   17  St.  R.   505 490 

Michigan  Steamship  Co.  v.  American  Bonding  Co.,  104  A.  D.  347.  .1174,  1470 

Middaugh  v.   Elmira,  23  Hun.   79 508 

Middleworth  v.  Ordway,  191  N.  Y.  404.. 410,  444,  486,  638,  949,  1192,  1194 

1200,  1240,  1243 

Midler  v.  Lese,  45  Misc.  637 331 

Midtown  Contracting  Co.  v.  Goldsticker,  165  A.  D.  264 1439 

Mierson  v.  New  York,  6  Daly  74 1257 

Miesell  v.  Globe  Mut.  L.  Ins.  Co.  76  N.  Y.  115 1378,  1379,  1414,  1415,  1416 

Milbank  y.  Jones,  127  N.  Y.  370,  57  Super.  Ct.  135.676,  678,  999,  1000,  1001 

1002,  1004 


TABLE  OF  CASES  1863 

PACES 

Miles  V.  New  York  Cent.  R.  Co.,  178  N.  Y.  S.  637  95 

Miles  Medical  Co.,  Dr.  v.  Park,  etc.  Co.,  220  U.  S.  373 848,'  855,     856 

Tifiv,  11     J        -n  873,  874,  879,     880 

Milholland  v.  Payne,  159  A.  D.  10 465 

Milius  V    Kauffmann,  104  A.  D.  442 V.V.V.V.'.V.V.358','449,'  468,     469 

Milk  V.   Christie,   1   Hill   102 1196 

Millan  v.  Arthur,  48  Super.  Ct.  424,  98  N.  Y.   167 219 

Millard    V.    Hewlett,     19    Wend.    301 1059^  '  IO72',  "mV,  1081 

Miller,  ex  parte,  77  A.  D.  473,  37  Misc.  449,  2  Hill  418 1210,  1223 

V.  Barber,  66  N".  Y.  558,  4  Hun  802 188,  260,     325 

V.  Benjamin,  142  N.  Y.  613,  51  St.  R.  750 1394,  1396,  1398,  1400 

V.Burke,    6    Daly    171 651,     658 

V.  Carpenter,  68   A.  D.  340 89,  1209 

V.  Car  Trust  Invest.   Co.,   120  A.  D.  442,   193  N.  Y.  617 ... .  1254,  1255 

V.  Clary,   127  N.  Y.  S.  897,  147  A.  D.  255 1198 

V.  Coates,    2    Hun    156 139^     I44 

V.  Coates,    66    N.    Y.    609 1697^  1699 

V.  Collyer,   36  Barb.   250 1013 

V.  Drake,  1  Caines  45 375,  376,  382,     462 

V.  Eagle  L.,  etc.,  Ins.  Co.,  2  E.  D.  Smith  268 621,  1186 

V.  Hannibal,  etc.,  R.  Co.,  90  N.  Y.  430,  24  Hun  607 1215,  1216 

V.  Harris,    117    A.    D.    395 1663 

V.  Holbrook,    1    Wend.    317 .. 361,     506 

V.  Hooper,    7    Hun    20O 1256 

V.  Hull,   4   Denio   104 526 

V.  Isaac  H.  Blanchard  Co.,  84  N.  Y.  S.  585 1384,  1394 

V.  Leo,  35  A.  D.  589 81,  466,  1300,  1565 

V.  McKenzie,  65  N.  Y.  575 485,  488,     545 

V.  Myers,    75   Misc.    297 629,     977 

V.  Parkhurst,  9  St.  R.  759 1142 

V.  Reynolds,  92  Hun  400 1120 

V.  Ritz,  3  E.  D.  Smith  253 549,     553 

V.  Roessler,  4  E.  D.  Smith  234 639 

V.  Schloss,  218  N.  Y.  400,   159  A.  D.  704..  1003,  1605,  1607,  1608,  1670 

1672,  1673 

V.  Sullivan,    33    Misc.    752 1562 

V.  Watson,  7  Cow.  39,  4  Wend.  267 397,  383,  432,  1666 

V.  Zander,    85   Misc.   499 1573 

V.  Zeimer,  12  Daly  126 266 

Miller,  etc.,  Co.  v.  E.  M.  Sergeant  Co.,  191  A.  D.  814 1266,  1571 

Milligan,  In  re,  112  A.  D.   373 1714,  1717,  1718,  1724,  1725 

Milliken  v.  Frisbie,  175  A.  D.  579,  89  Misc.  579 302 

V.  Western  Union  Tel.   Co.,  110   N.   Y.  403 1704 

Milliman  v.  Huntington,  68  Hun  258 78 

Mills  v.  Brill,  105  A.  D.  389 254,  271,  272,  302,     306 

V.  Gold,  79  Misc.  209 1632 

V.  Gould,   42   Super.    Ct.    119 1597 

V.  Lewis,    37    How.   Pr.   418 101 

V.  McMullen,  4  A.  D.   27 1632,  1633 

V.  Mills,  40  N.  Y.  543,  36  Barb.  474 676,  677,  678,  993,     994 

V.  Mills,  115  N.  Y.  80 1675 

V.  United   States  Printing  Co.,  99  A.  D.  605 876,     998 

V.  Young,  23  Wend.  314. 145 


1864  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Milwitsky  v.  Selman,  159  N.  Y.  S.  825 225 

Mincho  v.   Bankers'  L.   Ins.   Co.,    124   A.   D.   578 1579,  1592 

Minck  V.   Martin,  54   Super.  Ct.   138 1750,  1751 

Minehan  v.  Hill,   144  A.   D.   854 422,  427,  449,     890 

Miner  v.  Daly,  09  Hun  337 .' 231 

Miner,  H.  C,  Litliog-rapliing  Co.  v.  Gray,  175  N.  Y.  S.  421 486,  1075 

Ming  V.  Corbin,  88  Hun  161,  142  N.  Y.  334,  32  St.  R.  1002 1292,  1293 

1299,  1303,  1460,  1461 

Minor  v.  Parker,  65  A.  D.  120 170 

Minster  v.   BenoKel,   32   Misc.   830 434 

Minturn  v.  Seymour,  4  Jolms,  Ch.  497 346.     380 

Missouri,  etc.,  R.  Co.  v.  Harriman,  227  U.  S.  657 833,     835 

Mitchel  V.  Reynolds,  1   P.  Wms.  181 841 

Mitchell  V.  Dunmore  Realty  Co.,  156  A.  D.  117,  213  N.  Y.  669 1174,  1175 

1176,  1299 

V.  Dunmore  Realty  Co.,  126  A.  D.  829 1398,  1405 

V.  Musical  Mut.  Protective  Union,  168  N.  Y.  S.  22 1319,  1326 

V.  Rouse,  19  A.  D.  561 1711 

V.  Williams,  80  A.  D.  527 1371,  1390,  1396,  1405,  1408,  1459,  1462 

Mittnacht  v.  Wolf,  6  St.  R.  44 1361,  1444 

Mix  V.  Charles  P.  Boland  Co.,  153  A.  D.  435 242 

Moak    V.    Stevens,    45    Misc.    147 569,     572 

Moch  Co.,  E.  V.  Security  Bank,  176  A.  D.  842 1623,  1655 

Modern  Hat  Works  v.  Liberal  Trading  Co.,  ]64  X.  Y.  S.  822 1471,  1597 

Moers  v.  Den  >forske  Handelsbank,  191  A.  D.  114 508 

Moffat  V.  Brooklyn,   1   N".  Y.  S.  781 1695 

V.  Henderson,  50  Super.  Ct.  211 1635 

V.  Wood,  1   Seld.  Notes  186 1608 

Moffatt  V.   Smith,   4   N.   Y.    126 1613 

Moffett,  etc.,  Co.  v.,  Rochester,  178  U.  S.  373 104 

Mohawk  Overall  Co.  v.  Brown,  163  A.  D.  157 1438 

Mohlman  Co.,  J.  H.  v.  MoKane,   60  A.  D.  546 450.     4.52 

Moller  v.  Tuska,  87  N.  Y.   166 193,     315 

Mollison  V.  Gubelman,  170  N.  Y.  S.  985 1153,  1155 

Molloy  v.  Briarcliff  Manor,  217  N.  Y.  577,  158  A.  D.  456 1483,  1484 

V.  New  Rochelle,  198  N.  Y.  402,   123  A.  D.  642 20,  22,      23 

Moloney  v.  Nelson,  158  N.  Y.  351,  12  A.  D.  545,  18  Misc.  474 696.     694 

Moloughney  v.  White,  168  N.  Y.  S.  532 183,     186 

Monaghan  v.  Woolsey,  25  St.  R.  152 1704 

Monahan  v.  Story,  2  E.  D.  Smith  393 1577 

Monell  V.  Colder,  13  Johns.  395 ,.  .     249 

Monks  V.  West  St.  Imp.  Co.,  149  A.  D.  504 103 

Monroe  v.  Reynolds,  47   Barb.  574 1458,  1595,  1596 

Monroe  County  v.  Budlong,  51  Barb.  493 1746 

Monsees  v.  Western  Union  Tel.  Co.,  127  A.  D.  289 819,  820,  823,     824 

Montague  v.  Wanamaker,  67  Misc.  650 951 

Monteverde  v.  Queens  County,  78  Hun  267 1400,  1505 

Montgomery  v.  Montgomery,  170  N.  Y.  S.  867 941,     946 

V.  New  York,  151  N.  Y.  249,  9  Misc.  331 1448 

V.  Waterbury,  2  Misc.  145,  142  N.  Y.  652 389 

Montreal  Bank  v.  Recknagel,  109  N.  Y.  482,  52  Super.  Ct.  334.  .  .  .1192,  1193 

1204,  14801 


TABLE  OF  CASES  1865 

PAGES 

Moody  V.  Moody,  16  Hun   189 741 

V.  Smith,  70  N.  Y.  598 1392,  1560 

Moore  v.  American  Molasses  Co.,  106  ilisc.  263 1198,  1311 

V.  Blanek,   71   ilisc.   257 429,  915,  916,  971,  1001,  1006 

V.  Bloomingdale,  126  X.  Y.  S.  12.5 492,  95'0,  1180 

V.  Brown,  41   St.  R.   847 738 

V.  Burrows,  34   Barb.    173 1132 

V.  Evans,   14   Barb.   524 824 

V.  Goodwin,   43   Hun   534 1415,  1419 

V.  Hudson  River  R.  Co.,  12  Barb.   156 1265,  1453,  1454,  1455,'  1456 

V.  Lindsay,    61    Misc.    176 632 

V.  Miller,  6   Lans.   396 197 

V.  Moore,  3  Abb.  Dec.  303 1711,  1712,  1714,  1715,  1716,  1717 

V.  Mutual  Reserve  Fund  L.  Ass'n,  121  A.  D.  ?,",5 253 

V.  Xoble,    53  Barb.    425 275,  281 

V.  Prentiss  Tool,  etc.,  Co.,  133  X.  Y.  144,  59  Super.  Ct.  516 1248 

V.  Remington,   34   Barb.   427 , 772,  956 

V.  Roxford  Knitting  Co.,  250  Fed.  278 1513,  1.125 

V.  Simpson,   122  A.  D.  843 346 

V.  Taylor,   42   Hun   45 1505,  1506,  1567,  1639 

V.  Viele,  4  Wend.   420 5SG,  539 

Moorehead  v.  Holden,  7  Civ.  Pro.  188 , 281 

v.  Realty  Associates,  166  A.  D.  782 60S 

Moran  v.  McCarty,  75  X.  Y.  25' 101 

V.  Morrissey,   18  Abb.  Pr.   131 9)3,  914 

V.  Standard  Oil  Co.,  211  X.  Y.  187.... 52,  59,  471,  472,  1219,  1221,  1330 

V.  Vredenburgh,  Hill  &  D.   Supp.  392 1538 

V.  Wellington,   101   ilisc.  594 13,  70,  89 

Morange  v.  Morris,  3  Keyes  48 1315 

v.  Mudge,  6  Abb.  Pr.  243 ]  533 

Mordecai  v.  Pearl,  63  Hun  553,  49  St.  R.  913 1085,  1087,  1088 

More  V.  Sbepard,  133  A.  D.  471 1733,  1735,  1736 

V.  New  York  Bowery  F.  Ins.  Co.,  130  N.  Y.  .537 42,  52 

V.  Rand,  60  N.  Y.   208 188,  263 

Morehouse  v.  Ballou,  16  Barb.  289 1543,  1552 

V.  Brooklyn  Heights  R.  Co.,  123  A.  D.  680 724 

V.  Oswego  Second  Nat.  Bank,  98  X^.  Y.  503 648 

V.  Yeager,  41  Super.  Ct.  135,  71  X.  Y.  594 278 

Moreland  v.  Delhaye,  111  N.  Y.  S.  611 1277 

Morey  v.  Newf ane,  8  Barb.  645 427,  428 

V.  Tracey,  92   X.  Y.   581 1549 

Morgan  v.  Butterfield,  3  Mich.  615 700 

V.  Chamberlain,   26   Barb.    163 763 

V.  Groff,  4  Barb.  .524,  5  Denio  364 887,  888,  889,  906,  991 

V.  Plumb,   9  Wend.   287 1489 

V.  Skiddy,  62  X.  Y.  319,  36  Super.  Ct.  152 28.3,  300,  301 

V.  Skidmore,  3  Abb.  X.  Cas.  92,  55  Barb.  263 188,  190 

V.  Smith,  70  N.  Y.  537,  7  Hun  244 1535 

V.  Woodruff,  12  Daly  207 770 

V.  Woolverton,  203  N.  Y.  52 109,  111 

Morgan  Munitions  Supply  Co.  v.  Studebaker  Corp.,  180  A.  D.  530.. 630,  1580 

V.  Studebaker  Corp.,  226  N.  Y.  94 1590 


1866  NEW  YORK  LAW  OF  CONTEACTS 

PAGES 

Moriarty  v.  Harnden's  Express,  1  Daly  227 829 

Moritz  V.  Koenig,  1  Misc.  186 UTS 

V.  Moritz,  153  A.  D.  U7 1024,  1025 

Morrell  v.  Skene,  64  Misc.  185 16*0 

Morris  v.  Barritt,  23  A.  D.  144 1474,  1594 

V.  Ernest  Wiener  Co.,  65  Misc.  18 1113,  1115,  1118 

V.  Green,  62  A.  D.  460 1340,  1341 

V.  Lurie,  103  N.  Y.  S.  213 1664 

V.  Eexford,   18  N.  Y.   552 193 

V.  Sliter,   1  Denio  59 1310,  1311,  1313,  1316 

V.  Talcott,  96  N.  Y.  100,  29  Hun  426 223,  229,  291,  329,     330 

V.  Wells,  26  St.  E.  9 230,  276,     307 

Morris  Canal,  etc.,  Co.  v.  Nathan,  2  Super.  Ct.  239 1479 

Morrison  v.  Lewis,  49  Super.  Ct.  178 273 

V.  Tuska,  113  N.  Y.  S.  611 60 

Morse  v.  Bogert,  4  Denio  108,  1  N.  Y.  377 1632,  1633 

V.  Chicago,  etc.,  E.  Co.,  84  A.  D.  406 33 

V.  Elmendorf,   11   Paige  277 92 

V.  Swits,  19  How.  Pr.  275 300 

Morsieres  v.  Vanni,  17  Misc.  572 423 

Morss  V.  Salisbury,  48  N.  Y.  636 1217,  1218 

Morton  v.  Harrison,  52  Super.  Ct.  305 1401,  1402,  1450 

V.  Ostrom,  33   Barb.  256 422 

V.  Witte,   147  A.   D.  94 25 

Moseley  v.  Moseley,  15  N.  Y.  334 782 

Moser  v.  Walker,  23  A.  D.  91 361,  474,  509,     510 

Moses  V.  Bierling,  31  N.  Y.  462 1484 

V.  Lawrence  County  Nat.  Bank,  149  U.  S.  29S 1014 

V.  McDivitt,  88  N.  Y.  62 '752,     753 

Mosher  v.  Yost,  33  Barb.  277 733,     741 

Moskowitz  V.  Hornberger,  15  Misc.  645 361,    392 

V.  Hornberger,   20   Misc.    558 362 

V.  Mawhinney,  137  N.  Y.  S.  903 135.7,  1358 

V.  White,  166  N.  Y.  S.  15 59 

Mosler  Safe  Co.  v.  Maiden  Lane  Safe  Deposit  Co.,  199  N.  Y.  479. , 1449 

Moss  V.  Averell,  10  N.  Y.  449 1114 

V.  Cohen,  158  N.  Y.  240,  15  Misc.  108,  11  Misc.  184.  .447,  611,  769,     983 

V.  Granville,  156  N.  Y.  S.  453 64 

V.  Jerome,  23  Super.  Ct.  220 1537 

Mossein  v.  Empire  State  Surety  Co.,  97  A.  D.  230 374,     375 

Motion  Picture  Patents  Co.  v.  Universal  Film  Mfg.  Co.,  243  U.  S.  502. .     879 

Motley  V.  Elmenhorst,  142  A.  D.  830 1389 

V.  Mercantile  Trust  Co.,  51  Misc.  460 244 

Mott  V.  Comstock,  8  Wend.  544 .' 1747,  1751 

V.  Mott,   11   Barb.   127 843,    849 

V.  New  York  Security,  etc.,  Co.,  29  Misc.  39 1142 

V.  Petrie,   15   Wend.   317 1540,  1541,  1542 

V.  EicMmyer,   57    N.   Y.    49 1209,  1210,  1211 

V.  Eobbins,  1  Hill  21 68i6 

V.  Utica,  96  A.  D.  495,  114  A.  D.  736 1697 

Moulton  V.  Bennett,   18  Wend.  586 1654,  1683 

V.  Westchester  Eacing  Ass'n,  95  A.  D.  276,  42  Misc.  487.  .903,  905,     911 


TABLE  OF  CASES  1867 

PAGES 

Mounsey  v.  Drake,  10  Joins.  27 1497 

Mount  V.  Waite,  7  Johns.  434 626,  925',  980,  981,  983,    985 

Mount  Sinai  Hospital  v.  Hyman,  92  A.  D.  270 345,     34'6 

Mt.  Vernon  Kattan  Co.  v.  Joachinson,  119  A.  D.  71 495 

Mowatt  V.  Wright,  1  Wend.  355 1683,  16S6 

Mowrey  v.  Walsh,  8  Cow.  238 197 

Mowry  v.  Western  Union  Tel.  Co.,  51  Hun  126 821,     823 

Moyer  v.  Shoemaker,  5  Barb.  319 1572,  1579,  1580,  1651,  1665,  I6661 

Muekey  v.  Howenstine,  3  Thomp.  &.  C.  28 1379 

Mudge  V.  West  End  Brewing  Co.,  145  A.  D.  28,  68  Misc.  362 1196 

Muir  V.  Greene,  191  N.  Y.  201,  115  A.  D.  173 450,  455,     456 

V.  iSchenck,  3  Hill  228 433 

Mulcahy  v.  Devlin,  12  Daly  132 1649 

Mulderrig  v.  Burke,  24  Misc.  716 107,     108 

Mulholland  v.  New  York,  113  N.  Y.  631 1374 

Muller  V.  Earle,  35  Super.  Ct.  461 1658 

V.  Effangee  Tobacco  Co.,  190  A.  D.  808 1593 

V.  Eno,   14  N.  Y.  597 378,  1307,  1572 

V.  Idler,    126   A.  D.   366 13,       14 

V.  Rosenhlath,  157  A.  D.  513 186 

Mulligan  v.  Harlam,  46  Misc.  571 1055,  1656,  1691,  1692 

Mullin  V.  Langley,  37  Misc.  789 1193,  1311,  1482 

V.  Mullin,  119  A.  D.  521 782,  783,  784,     785 

Mumford  v.  Brown,   1  Wend.  52 1613 

Mundy  v.  Matthews,  34  Hun  74 10 

Hunger  v.  Hess,  28  Barb.  75 1057 

Munro  v.  Mierchant,  26  Barb.  383 741 

V.  Syracuse,  etc.,  R.  Co.,  200  N.  Y.  224 1249 

Munroe  v.  Bonanno,  16  A.  D.  421 1684,  1'68« 

V.  Easton,  2  Johns.   Cas.  75 1636 

Munson  v.  Case,  3  Wkly.  Dig.  205> 1437 

V.  Magee,  161  N.  Y.  182,  22  A.  D.  333 608,  794,     795 

v.  Syracuse,  etc.,  R.  Co.,  29  Hun  76 792,  803,     804 

V.  Syracuse,  etc.,  R.  Co.,  103  N.  Y.  58 203,  204,     805 

Murdook  v.  Aikin,  29  Barb.  59 1652 

V.  Jones,  3  A.  D.  221 H41,  1443 

Murphy  v.  Carey,  89  Hun  106 436,     437 

t  V.  Christian  Press  Ass'n  Pub.  Co.,  38  A.  D.  426 877 

I  V.  Colonial  L.  Ins.  Co.,  83  Misc.  475 325 

V.  Demberg,   84  A.  D.   101 1377,  1454,  1456,  1457,  1475 

V.  English,  64  How.  Pr.  362 636,     948 

?  V.  Fay,  147  A.  D.  574 156 

V.  Holmes,  87  A.  D.  366 1056,  1104,  1105 

V.  Keyes,  39  Super.  Ct.  18 359 

V.  Kippe,  35  Super.  Ct.  542 549 

V.  Murphy,  78  Misc.    178 207,  258,  528,     545 

V.  Naughton,    68   Hun    424 1616 

V.  Stickley  Simonds  Co.,   82  Hun   158 1393,  1406,  1450 

r.  United  States  Fidelity,  etc.,  Co.,  100  A.  D.  93 1569 

I  V.  Watertown,   112  A.   D.   670 434 

i  V    Whitney,  140  N.  Y.  541,  69  Hun  573 882,  883,  1136,  1147 


1868  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Murray  v.  Baker,  6  Hun  264 1226,  1480,  1489 

V.  BeaM,  102  N.  Y.  505 217  ' 

V.  Bethune,   1    Wend.    191 1222 

V.  Estes,  19  A.  D.  209 1634 

V.  Griffiths,   48   Misc.    398 1695 

V.  Narwood,   192  N.  Y.   172 121,  934,  935,     971 

V.  New  York  Telephone  Co.,  81  Misc.  630 390,  1160 

V.  Richards,    1   Wend.   58 548,  1663 

V.  Vanderbilt,  39   Barb.   140 .  .854,  990,     992 

V.  Waring  Hat.  Mfg.  Co.,  142  A.  D.  &14 724 

Murtagh  v.  Conner,  15  Hun  488 670,     672 

Musco  V.  United  Surety  Co.,  196  N.  Y.  459 143 

Mussey  v.  Dempsey,  60  Misc.  317 '■  .  ■  562,  570,     573 

Mutual  Coal  Co.  v  H.  G.  Realty  Co.,  130  N.  Y.  S.  1C9 642,     644 

Mutual  L.  Ins.  Co.  v.  Aldrich,  44  A.  D.  620  .j ' 361,     511 

V.  Hunt,  79  X.  Y.  541,  14  Hun  169 1041 

V.  Nicholas,  144  A.  D.  95. 632 

V.  Rothschild,  ]00  N.  Y.  S.  164,  163  N.  Y.  S.  1124 USD 

V.  Smith,  23   Hun   535 456 

V.  Wager,   27   Barb.   3.54 621 

V.  Yates  County  Nat.  Bank,  35  A.  T>.  218 389,  5S6,     587 

Mutual  Loan  Ass'n  v.  Brandt,  34  Misc.  400,  35  Misc.  270 468,     469 

Mutual  Milk,  etc.,  Co.  v.  Heldt,  120  A.  D.  795 845,  1314 

V    Prigge,  112  A.  D.  652 1092 

Mutual  Reserve  Fund  L.  Ass'n  v.  Cleveland  Woolen  Mills,  82  Fed.  508.     702 

Muzzey  v.  Cable,  19  Wkly.  Dig.  142 562,  571,  575,     587 

Muzzy  V.  Whitney,   10  Johns.   226 1533,  1534,  1535 

Myer  v.  Cole,  12  Johns.  349 1616' 

Myers  v.  Buell,  67  A.  D.  290 1 190,  1480 

V.  Cronk,   45   Hun   401 475,  487,  1531^  155S 

V.  Cronk,  113  N.  Y.  608,  10  St.  R.  125 1120 

V.  Davis,   26   Barb.    367 1379 

V.  Dean,  132  N.  Y.  65,  16  Daly  251 349,  529,     546 

V.  Dean,   9  Misc.    183 ..681,     798 

V.  Dorman,   34  Hun    115 446,  794,  79.5,'     796 

v.  Grey,  122  N.  Y.  S.  1079,  146  A.  D.  923 126,  144,  145,  438,     439 

492,  493,     584 

V.  King,  48  Hun   106 254,  315,  316,  319,  1574,  1581,  1591 

V.  Metropolitan  L.  .Ins.  Co.,  62  A.  D.  572 185 

V.  Morse,    15   Johns.   425 '  _     41,3 

V.  Rosenback,  5  Misc.   337 274     278 

V.  Smith,    48   Barb.    614 17,  3I,  42,  48,  61,  64,  66'     632 

V.  Trescott,   59  Hun   395 64    65        66 

V.  Welles,   5  Hill  463 .............'...'     452 

Myersohn  v.  Gershel,  85  Misc.  435 Igg, 

Mygatt  v.  Coe,  1 47  N.  Y.  456,  142  N.  Y.  78,  124  N.  Y.  212 '  .' .' .'.'.'.'.'  [    U22 

Mynard  v.  Syracuse,  etc.,  R.  Co.,  71  N.  Y.  180,  7  Hun  399.  .  .'.'.'.'.".'.  825,     831 

Myres  v.  De  Mier,  4  Daly  343 I283'  1284 

Nagel  V.  Buffalo,  34  Hun   1 '.  ..... ..'.'.  '  1483 

v.  Cohen,  112  N.  Y.  S.  1006 479 

Nagle  V.  Richard,  134  A.  D.  25 1684,  1635 

Nahoun  v.  Slocum,  etc..  Trading  Co.,  Ill  Misc.  627 423,  492'  1180 


TABLE  OF  CASES  1869 

PAGES 

Nanes  v.  Peck,  etc.,  Co.,  ISl  A.  D.  760 261 

Napier  V.  Spielmann,  127  A.  D.  711,  54  Misc.  96 406,  1175,  1176,  1180 

1376,  1380 

Nasli  V.  Kemp,  12  Hun  592 738 

V .  Russell,   5  Barb.   556 520,     522 

V.  Springstead,  72  Hun  474 1604 

Nassau  Bank  v.  Jones,  95  N.  Y.  115,  49  Super.  Ct.  498 662 

Nassau  Hotel  Co.  v.  Barnett,  etc.,  Corp.,  162  A.  D.  381,  212  N.  Y.  568.  .    1135 

Nassoiy  v.  Tomlinson,  148  X.  Y.  326 425 

Natelsohn  v.  Reich,  50  Misc.  585 409,     559 

Nathan  v.  Morgenthau,  114  N.  Y.  S.  796 1627 

National  Bank  v.  Foley,  54  Misc.  126 440 

V.  H.  P.  Snyder  Mfg.  Co.,  107  A.  D.  9& 1116 

V.  H.  P.  Snyder  Mfg.  Co.,  117  A.  D.  370 ,  . .    1117 

V.  Place,   86"  N.   Y.   444 450 

V.  Spencer,   19   Hun   569 1540,  1555 

National  Bank  of  Commerce  v.  National  Mechanics'  Banking  Ass'n,  55 

N.    Y.    211 1688,  1690 

National  Bank  of  Republic  >.  Cox,  47  A.  D.  53 117,  128,  149,     715 

National  Cash  Register  Co.  v.  MeCann,  80  Misc.  165 33,       58 

National  Citizens''  Bank  v.  Toplitz,  178  N.  Y.  464 361,  559,     561 

National  Contracting  Co.  v.  Hudson  River  Water  Power  Co.,  192  N.  Y. 

209,  170  N.  Y.  4.?9 704,  706,     707 

V.  Hudson  River  \A'ater  Power  Co..  110  A.  D.  133 1474 

National  Gum,  etc.,  Co.  v.  Braendly,  27  A.  D.  219 382,     490 

National  Harrow  Co.  v.  Bement,  21  A.  D.  290 878,     973 

National  L.  Ins.  Co.  v.  Mineh,  53  N.  Y.  144 1654 

National  Park  Bank  v.  German-American  Mut.  Warehousing,  etc.,  Co., 

116    N.    Y.    281 1112,   1114,   1116,   1117 

V.  New  York  Xinth  Nat.  Bank,  46  N.  Y.  77 1688 

V.  Saitta,  127  A.  D.  624,  196  N.  Y.  548 360,     671 

National  Reserve  Bank  v.  Corn  Exch.  Bank,  171  A.  D.  195 1688 

National  Smelting  Corp.  v.  Cutler,  190  A,  D.  643 1548 

National  Surety  Co.  v.  Seaich,  171  A.  D.  414 1532,  1540 

v.  Winston,   161   A.   D.   594 1368 

National  Trust  Co.  v.  Gleason.  77  N.  Y.  400..  ..1654,  1600,   1671,  1673,  1674 

National  Wall  Paper  Co.  v.  Hobbs,  90  Hun  288 859,  863,  972,     974 

National  Watch  Co.  v.  Weiss,  98  Misc    453,  180  A.  D.  916 450i 

Naugatuck  Cutlery  Co.  v.  Babcock,  22  Hun  481....  197,  198,  302,  304,     325 

Naumer  v.  Gray,  28  A.  D.  529 1754,  1756 

Nay  V.  Curley,  113  N.  Y.  57& 1632,  1638 

Neaflfie  v.  Hart,  4  Lans.  4 13'84 

Neale  v.  New  York  Steam  Co.,  147  A   D.  725 1163,  1164 

Neflf  V.  Klepfer,  16  Misc.  49 1243 

Negley  v.  Devlin,  12  Abb.  Pr.  N.  S.  210 622,  918,     990 

V.  Stone,  32  Misc.  733 1627 

Neglia  v.  Lielouka,  32  Misc.   707 352, 

Neiderstein  v.  Cusick,  178  N.  Y.  543,  83  A.  D.  36 1201 

Neilsen  v.  Mayer,  85  N.  Y.  S.  1069 1275,  1277 

V.  Laiflin,   50   St.   R.  277 16'5 

v.  M'DonaM,  6  Johns.  Ch.  201 ■ 142 

V.Ray,  44  St.  R.  125 1743,  1744 


1870  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Nellis  V.  Bradley,  3  Super.  Ct.  560 .^..1581,  r588 

V.  Clark,  4  Hill  424,  20  Wend.  24 7'82,     973 

V.  Western  L.  Indemnity  Co.,  207  N.  Y.  320 1221 

Nelson  v.  Blanchfield,  54  Barb,   630 320 

V.  Bostwick,  5  Hill   37 1549 

V.  Eaton,  26  N.  Y.  410 616 

V.  Eaton,   1  Redf .  498 1101,  1102 

V.  Gibson,  143  A.  D.  894 555 

V.  Hajek,   67   Misc.    128 1393 

V.  Hatch,  56  A.  D.  149,  57  A.  D.  572 1578 

V.  Luling,  36  Super.  Ct.  544,  62  N.  Y.  645 271,  274,  328,     230 

V.  New  York,  63  N.  Y.  535 1620 

V.  Plimpton  Fireproof  Elevating  Co.,  55  N.  Y.  480,  8  Alb.  L.  J.  29.    1380 

Nelson  Co.  v.  Silver,  160  A.  D.  445 1386 

Nerenberg  v.  Bronx  Shore  Park  Development  Co.,  172  N.  Y.  S.  507 1704 

Nesbit  V.  Bendheim,  39  St.  R.  109 417,     486 

V.  Braker,   104  A.  D.  393 1396,  1398,  1401,  1403,  1405,  1430,  14412 

V.  Jencks,  81  A.  D.   140 107,  235,  332,     434 

V.  Loekman,  34  N.  Y.  167 158,     174 

Neudecker  v.  Kohlberg,  3  Daly  407 1212 

NeufiUe  v.  Thompson,  3  Edw.  92 5161 

Ncukireh  v.  MoHugh,  165  A.  D.  406 511,  560,     561 

Neuman  v.  National  Shoe,  etc.,  Exch.,  26  Misc.  388,  25  Misc.  412 109 

Nevins  v.  Dunlap,  33  N.  Y.  676 100 

Newbery  v.  Garland,  31  Barb.  121 188,  266,  300,     319 

Newburgh  Sav.  Bank  v.  Woodbury,  173  N.  Y.  55,  64  A.  D.  305 1664,  1683 

1684 

Newcomb  v.  Eraser,  46  St.  R.  168 1563 

V.  Whitehouse,  162  N.  Y.  S.  249 1185,  1220 

Newcomer  v.  Blaney,  33  Misc.  95 1321 

Newell,  In  re,  174  A.  D.  94 758,     760 

V.  Wheeler,  27  Super.  Ct.  247,  36  N.  Y.  244 1229,  1249,  1250 

New  England  Iron  Co.  v.  Gilbert  El.  R.  Co.,  91  N.  Y.   153 1129,  1131 

1224,  1230,  1367,  1475 
New  England  Waterworks  Co.  v.  Farmers'  Loan,  etc.,  Co.,  54  A.  D.  309.   1659 

Newhall  v.  Appleton,  124  N.  Y.  668 1485 

V.  Wyatt,  139  N.  Y.  452 1657 

New  Haven,  etc.,  Co.  v.  Quintard,  31  Super.  Ct.  89 632,  1276,  1281,  1499 

16fl7 
New  Jersey,  etc..  Concentrating  Works  v.  Ackermann,  6  A.  D.  540,  15 

Misc.    605    700,     703 

New  Jersey  Steel,  etc.,  Co.  v.  Robinson,  33  Misc.  361,  60  A.  D.  69 1444 

Newman,  In  re,  172  A.  D.  173 758,     759 

V.  Bradley  Contracting  Co.,  100  Misc.  1 1164,  1165,  1244,  1244 

V.  Curiel,   75  Hun  31 428 

V.  Frost,  52  N.   Y.  422 468 

V.  Lee,  87  A.  D.  116 900 

V.  Livingston  County,  4.5  N.  Y.  676 1618,  1619,  1681,  1682 

V.  Overbaugh,  116  N.  Y.  S.  369 549,     658 

V.  Tolmie,  81  A.  D.   HI 1184,  1479 

V.  Zucker,  167  N.  Y.  S.  257 1280 

Newman  Lumber  Co.,  J.  J.  v.  Wemple,  56  Misc.  168 1450 


TABLE  OF  CASES  1871 

PAGES 

New  Publication  Co.  v.  Stern,  127  N.  Y.  S.  393 1462,  1505 

Newsam  v.  Finch,  25  Barb.  175 411,  412,  456,  1291 

Newton  v.  Galbraith,  5  Johns.  119 .'....',....    1454 

V.  Kruse,   161  A.  D.  811 747 

V.  McLean,  41  Barb.  285 736 

V.  Wales,  26  Super.  Ct.  453 1176,  1377 

New   York,  Matter   of,   144  A.  D.   107 696 

V.  Bigelow,    13    Misc.    42 657 

V.  Brooklyn  Union  El.  R.  Co.,  182  A.  D.  507,  158  N.  Y.  S.  560 1563 

V.  Brown,  179  N.  Y.  303 1612 

V.  Cooper,   49    Super.    Ct.    409 1200 

V.  Belli  Paoli,  202   N".  Y.   18,   136  A.  D.   939 470,     474 

V.  Dexter,  59  Misc.  157 1382 

V.  Dowd  Lumber  Co.,  140  A.  D.  358 86,     104 

V.  Erben,  23  Super.  Ct.  189,  38  N.  Y.  305 1685,  1693 

V.  Hamilton  F.  Ins.  Co.,  39  N.  Y.  45 702 

V.  Moore,    52   Hun    139 1334 

V.  New  York  Disposal  Corp.,  100  Misc.  536 244,     474 

V.  New  York  Refrigerating  Constr.  Co.  146  N.  Y.  210,  82  Hun  553,  8 

Misc.   61    1198,  159'8 

T.  Eeilly,  59  Hun  501 1377, 

V.  Seely-Taylor  Co.,   149  A.   D.  98 22,  36.     104* 

V.  Union  News  Co.,  222  N.  Y.  263,  169  A.  D.  278 ' 1612 

New  York  Architectural  Terra-Cotta  Co.  v.  Williams,  102  A.  D.  1..  .61,       64 

69,  1372 

New  York  Automobile  Co.  v.  Franklin,  49  Misc.  8 349 

New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note  Engraving,  etc.,  Co., 

83  Hun,   593 896,     887 

V.  Hamilton  Bank  Note  Engraving,  etc.,  Co.,  180  N.  Y.  280,  92  A. 
D.  42:7,  56  A.  D.  488,  28  A.  D.  411.  .8®8,  849,  852,  864,  1125,  1126,  1127 

1128 
New  York  Belting,  etc.,  Co.  v.  Washington  F.  Ins.  Co.,  23  Super.  Ct.  428.  .1186 

1193,  1220 
New  York  Bldg.,  etc.,  Co.  v.  Springfield  Elevator,   etc.,  Co.,  56  A.  D. 

294 1370,  1372,  1436 

New  York  Bldg.   Loan  Banking  Co.  v.  Fisher,  23  A.  D.   363,  20  Misc. 

242     1057,  1058,  1091,  1092 

New  York  Carbonic  Acid  Gas  Co.  v.  Geysers  Natural  Carbonic  Acid  Gas 

Co.,  72  A.  D.  304,  35  Misc.  668 1142 

New  York  Cent.,  etc.,  R.  Co.  v.  Beaham,  242  U.  S.  148 833 

V.  Flynn,  74  Hun  124 689 

V.  Williams,  199  N.  Y.  108 622 

New  York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  357 827,     834 

New  York  County  Bat.  Bank.  v.  American  Surety  Co.,  69  A.  D.  153 438 

V.  Herrman,    173  A.  D.   814 ; 331 

New  York,   etc..   Automatic   Sprinkler   Co.  v.   Andrews,   173   N.   Y.   25, 

62,    A.    D.    8 1442 

V.  Andrews,  38  A.  D.  56,  4  Misc.  124 1192,  1194,  1443,  1497 

New  York,  etc.,  Canal  Co.  v.  Fulton  Bank,  7  Wend.  412 1113,  1115 

New  York,   etc.,  R.  Co.,   In  re,   98  N.   Y.   447,   33   Hun -639.  .703,  710,     711 

New    York,    etc.,    R.    Co.    v.    Pixley,    19    Barb.    428 50,53,     4S6 

V.  Schuyler,    34   N.   Y.    30 1608,  1609 

New  York,  etc.,  State  Stock  Bank  v.  Gibson,  12  Super.  Ct.  574 311 


1872  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

New  York,  etc.,  Transp.  Co.  v.  Tyroler,  25  A.  D.  101 332 

New  York  Evening  Journal  Pub.   Co.  v.  Simpson  Advertising  Co.,   110 

N.  Y.  S.  391 462 

New  York  Fastener  Co.  v.  Wilatus,  65  A.  D.  407 1548 

New  York  Firemen  Ins.  Co.  v.  Ely,  2  Cow  678. 662 

V.  Lawrence,  14  Johns.  46 1343 

New  York  Fourth  Nat.  Bank  v.  Spinney,  47  Hun  293,  120  N.  Y.  560.  .  .     354 

355,     357 

New  York  Guaranty,  etc.,  Co.  v.  Gleason,  78  N.  Y.  503 1674 

New  York  Ins.  Co.  v.  Robinson,   1  Johns.  616,  2  Caines  357 1489 

New  York  L.  Ins.  Co.  v.  Davis,  95  U.  S.  425 956 

V.  Statham,  93  U.  S.  24 956 

New  York  Land  Imp.   Co.  v.   Chapman,   118  N.  Y.  288,  54  Super.  Ct. 

297        189,     253 

New  York  Lubricating   Oil  Co.  v.  C.  E.  Mills  Oil  Co..  173  A.  D.  628  . .     293 

294 

New  York  Lumber,  etc.,  Co.  v.  Schneider,  119  N.  Y.  475 1705 

New   York   Market    Gardeners'   Ass'n,   v.   Admas   Dry   Goods   Co.,    115 

A.  D.  42 1629 

New  York  News  Pub.  Co.  v.  National  Steam  Ship  Co.,  148  N.  Y.  39,  72 

Hun  158   1454 

New  York  Phonograph  Co.  v.  Davega,  127  A.  D.  222.  .1125,  1127,  1349,  1521 

New  York  State  Loan,  etc.,  Co.  v.  Helmer,  77  N.  Y.  64,  12  Hun  35 646 

New  York  State  Monitor  Milk  Pan  Co.  v.  Remington,  41  Hun  218 1370 

New .  York  Taxieab  Co.  v.  Hawk,   68  Misc.  555 624,  1522 

Niagara  F.  Ins.  Co.  v.  Campbell  Stores,  101  A.  D.  400 1523,  1524 

Niblo  v.  Binsse,   1  Keyes   476,   44  Barb.   54 1402,  1463,   1405,  1466,  1516 

Nichley  v.  Thomas,  22  Barb.  652 213 

Nicholas  v.   Smith,   164  A.  D.  304 255 

Nichols  V.  Coleman,  96  A.  D.  353 188 

V.  Lumipkin,  51  Super.  Ct.  88 892,     898 

V.  MacLean,  101  N.  Y.  526,  19  Wkly.  Dig.  96 : 1654 

V.  Michael,  23  N.  Y.  264 223,  227,  228,  254,  1587,  1588 

V.  New  York  Cent.,  etc.,  R.  Co.,  89  N.  Y.  370 832 

V.  Pinner,  18  N.  Y.  295 223,  224,  227,  228,  254,  329,     330 

V.  Scranton  Steel  Co.,  137  N.  Y.  471 1476,  1566,  1570 

V.  Smith,  164  A.  D.  304 728,     783 

V.  Townsend,    7   Hun    375 1386 

Niekelson  v.  Wilson,  60  N.  Y.  362,  1  Hun  615.  .444,  692,  694,  695,  713,     717 

Nickerson  v.  Howard,  19  Johns.  113 1134,  1702 

Nicoll  V.  Burke,  78  N.  Y.  580,  45  Super.  Ct.  75 1121,  1173 

V.  Sands,    131    N.    Y.    19 1198 

Niemoller  v.  Duncombe,  59  A.  D.  614 487,     545 

Nightengale  v.  Eiseman,  121  N.  Y.  288,  50  Hun  189 69 

Niles  V.  Battershall,  25  Super.  Ct.  146 1549 

V.  Culver,    8   Barb.   205 '. 1123 

V.  Yoakum,  179  A.  D.  75 266 

Niles-Bement-Pond  Co.  v.  Ury,  53  Misc.  305 450,  451,  454,  455,     456 

Nilsson  V.  De  Haven,  47  A.  D.  537 401 

Nixon  V.  Jenkins,  1  Hilt.  318 .. ■ 542 

V.  Zuricalday,  144  N.  Y.  300 1366 

Noble  V.  Haff,   172  N.  Y.  S.   139 634,  1626 

V.  Kelly,   40  N.  Y.   415 585 

V.  McGurk,    16   Misc.   461 972 


TABLE  OF  CASES  1873 


PAGE 

Nobles  V.  Bates,  7  Cow.   307 842,  849      8S 

Noel  V.  Kinney,  106  N.  Y.  74 .'llll'  111 


PAGES 

857 

,   -112 

V.  Westcott  Express  Co.,  95   ilisc.   154 829' 

Nolan  V.  Harned,  13  A.  D.  155 88 

V.  Whitney,  88  N.  Y.  648,  12  Wkly.  Dig.  421....  1393,  1400,  1405,  1400 

1410,   1440,   1442 

Noonan  v.  Strahan,  53  Super.  Ct.  419,  54  Super.  Ct.   551 1186 

Nordone  v.  F.  C,  Austin  Drainage  Excavator  Co.,  184  A.  D.  309 ..  .  .950,     951 

Norman  v.  Carter,  16  St.  R.  350 ' 1553 

V.  Federal  Min.,  etc.,  Co.,   180  A.  D.  325 1574 

Normandy  Waist  Co.  \ .  Palmer,  176  N.  Y.  S.  465 1691 

Norrington  \.  Wright,  115  U.  S.  188 1281 

Norris  v.  La  Farge,  3  E.  D.   Smith  375 1385,  1386 

V.  Tiffany,   6  Misc.   380 465 

North  V.  Pepper,  21  Wend.  636 1476 

North  British  Ins.  Co.  v.  Lloyd,  10  Exch.  523 215 

Northeastern  Constr.  Co.  v.  North  Hempstead,  121  A.  D.  187.... 32,  36,     45 

Northern  Assur.  Co.  v.  Goelet,  69  A.  D.   108 1610 

Northern  Banli  v.  Wright,  28  Super.  Ct.  004 1549 

North  Hempstead  v.  Public  Service  Corp.,  107   llisc.   19.... 1511,  1512,  1523 

Northrop   v.    Hill,    57    N.    Y.    351 297,     298 

V.  Minturn,    13    Johns.    S.") 616 

V.  Summey,    27    Barb.     190 88,     105 

v.  Northrup,  6  Cow.  296 1311 

V.  Scott,  85  ilisc,  515 12 13,  1270,  1314,  1316 

North  Side  News  Co.  v.  Cypress,  75  Misc.  129 57 

Norton  v.  Abbott,  113  N.  Y.  S.  609 405 

V.  Coons,  6  N.  Y.  33,  3  Denio  130 160G,  1641,  1642,  1649 

v.Dreyfuss,  106  N.  Y.  90,  51   Super.   Ct.  491 1384,  1380,  1389,  1447 

V.  Fancher,    92    Hun    463 1514 

V.  Mallory,   63    N.   Y.   434 381,  521 

V.  New  Amsterdam  Gas  Co.,  69  A.  D.  10,  174  N.  Y.  538 1501 

v.  Pattee,    68   N.   Y.   144 422,  493,  782,  783,     785 

V.  United  States  Wood  Preserving  Co.,  89  A.  D.  237..  ..1398,  140S,  1462 

V.  Woodruff,   2   N.   Y.    153 1188,  1199 

Norwich  Light  Co.  v.  Ames,  122  A.  D.  319 1386 

Norwood  v.  Barcalow,  6  Daly  117 1707 

Notman  v.  Galveston  Steamship  Co..  ]  37  A.  D.  851 475 

Nounenboeker  v.  Hooper,  4  E.  D.  Smith  401 49,  59,  471     472 

Noval  V,  Haug,  48  Misc.   198 763,     764 

Noyes  v.  Anderson,  124  N.  Y.  175 1288 

V.  Clark,   7   Paige   179 1288 

Nimdy  v.  Matthews,  34  Hun  74 11,  47,  52,  56,  57,  64 

Nutting  V.  Pell,  11  A.  D.  55 1019,   1022,  1026 

Nyboe  V.  Dall,  167  A.  D.  225 951 

Oakes  v.  Cattaraugus  Water  Co.,  143  X.  Y.  430 852,     854 

Oakeshott  v.  Smith,  104  A.  D.  384 768 

Oakley  v.  Aspinwall,  4  N.  Y.  513,  4  Super.  Ct.  7 1537 

V.  Boorman,   21   Wend.    588 543,     544 

V.  Morton,   11  N.  Y.  25 1479,  1499,  1509 

•  Oatfleld  V.  Waring,   14  Johns.   188 1729 

Oatman  v.  Watrous,  120  A.  D.  66 1747 

O'Beirne  v.  Gary,  34  A.  D.  328 372,     374 

V.  Carey,  150  N.  Y.  S.  666 655,  658,     659 


1874  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Oberlander  v.  Spiess,  45  N.  Y.  175,  63  N.  Y.  634,  4  Hun  665. . .  .243,  245,    267 

275,  276,    281 
Oberlies  v.  Bullinger,  132  N.  Y.  598,  33  St.  R.  443,  75  Hun  248..  1393,  1399 

1400,  1402,  1407,  1430    1447 

O'Brien  v.  Brietenbacli,   1  Hilt.  304 962 

V.  Fleekenstein,  180  N.  Y.  350,  86  A.  D.  140 440,     449 

V.  Mechanics',  etc.,  F.  Ins.  Co.,  36  Super.  Ot.  110 703 

V.  New  York,  15  N.  Y.  6.  520,  65  Hun  112,  139  N.  Y.  543. . .  .707,  1261 

1487 

V.  Piioenix  Ins.  Co.,  76  N.  Y.  459 1277 

V.  Young,  95  N.  Y.  428 511 

Ocean  Nat.  Bank  v.  Hodges,  9  Hun  161 521 

Oohs  V.  Frey,  47  A.  D.  390 1634 

V.  Woods,  221  N.  Y.  335,  160  A.  D.  740 285,  289,  290,     329 

O'Conor  v.  Philipsen,  74  Hun  68 423,     424 

Oeorr,  etc.,  Co.  v.  Little  Falls,  77  A.  D.  592 1366,  1367,  1444,  1449 

Oddie  v.  National  City  Bank,  45  N.  Y.  735 1689 

Odell  V.  Buck,  21  Wend.  142 1015,  1016,  1019 

V.  Montross,  68  N.  Y.  499 730 

V.  Mulry,   9   Daly    381 434 

V.  Wells,  183  A.  D.  242 1200,  1346 

O'Donnell  v.  Harmon,  3  Daly  424 98,     101 

O'Donohue  v.  Smith,  130  A.  D.  214,  57  Misc.  448 1079,  1080,  1095,  1096 

O'Dwyer  v.  Smith,  38  Misc.  136 1467 

Oehlhof  V.  Solomon,  73  A.  D.  329 241,     313 

Oettinger  v.  Levy,  4  E.  D.  Smith  288 5,     353 

O'Farrell  v.  Metropolitan  L.  Ins.  Co.,  22  A.  D.  495,  44  A.  D.  554 620 

Ogden  V.  Barker,  18  Johns.  87 996,  1513 

V.  Coddington,  2  E.  D.  Smith  317 1703 

V.  Des  Arts,  11  Super.  Ct.  275 724,  762,     995 

Ogdenshurg,  etc.,  R.  Co.  v.  Vermont,  etc.,  R.  Co.,  16  Abb.  Pr.  N.  S.  249.     974 

Ogle  V.  Dershem,  67  A.  D.   221 1745,  1746 

O'Hara,  In  re,  95  N.  Y.  403 380,     382 

V.  Robinson,   63   Hun   569 361,  520,     622 

Oishei  v.  Lassarone,  40  St.  R.  660 760 

Oldmixon  v.  Severance,   119  A.  D.   821 752 

Olds  v.  New  York  Cent.,  etc.,  R.  Co.,  107  A.  D.  26 831 

O'Leary  v.  Board  of  Education,  93  N.  Y.  1,  9  Daly  161 1520 

Olin  V.  Arendt,  27  Misc.  270 450,  564,     565 

Oliver  v.  Bennett,  65  N.  Y.  559 239,     268 

Oliver  Refining  Co.  v.  Aspegren,  152  A.  D.  877 39 

Oliver  Typewriter  Co.  v.  Eastman  Pub.  Co.,  169  N.  Y.  S.  1029 238,     279 

280 

Olmsted  v.  Keyes,  85  N.  Y.  593 1122 

v.  Latimer,  158  N.  Y.  313,  9  A.  D.  163 491,  509,  510;     511 

Olmstead  v.  Webster,  8  N.  Y.  413 1537 

V.  Wehle,   18  Wkly.  Dig.  486 1266 

Olpherts  v.  Kelly,  30  Misc.  824 1733 

Olsen  V.  Ensign,  7  Misc.  682 566 

V.  Schwarzwaelder,  109  A.  D.  282 1439 

O'Maley  v.  Reese,  6  Barb.  658 907,  913,  914,  1649 

Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490 647,     985 


TABLE  OF  CASES  1875 

n      -J       /~i  PAGES 

Oneida  County  Bank  v.  Lewis,  23  Misc.  34 1538 

Oneida  County  Sav.  Bank  v.  Saunders,  179  A.  D.  282 '.'.  .1067,  1098 

O'Neil  V.  Hudson  Valley  Ice  Co.,  74  Hun  168 1145 

V.  Van  Tassel,  137  N.  Y.  297 1225,  1246 

O'Neill  V.  James,  43  N.  Y.  84 48 

V.  Nolan,  50  St.  R.  641 1023,  1030 

Ontario  Bank  v.  Root,  3  Paige  478 1153 

Opler  V.  Ceylon  Cocoa,  etc.,  Co.,  175  N.  Y.  S.  829 15 f  6 

Oppen  V.  Hirsh,  33  Misc.   560 ; 1148 

Oppenheim  v.  Simon  Reigel  Cigar  Co.,  90  N.  Y.  S.  355 1117 

V.  Waterbury,   86   Hun    122 354,     355, 

V.  West  Side  Bank,  22  Misc.  722 1688 

Orange  Bank  v.  Brown,  3  Wend.  158 1609 

Orcutt  V.  Pettit,  4  Denio  233 756 

O'Eeily  v.  Mutual  L.  Ins.  Co.,  2  Abb.  Pr.  X.  S.  167 1526 

Oregon  Pac.  E.  Co.  v.  Forrest,  128  N.  Y.  83,  32  St.  E.  178 117,  118,  342 

423,  441 

Organ  v.  Wall,   19  Hun   184 I55O 

Orguerre  v.  Luling,  1  Holt.  383   5,  443,  1610 

Ormes  v.  Dauchy,  82  N.  Y.  443,  45  Super.  Ct.  85 617,  622,  926,  966,  967 

O'Eourke  v.  Granger,  23  Wkly.  Dig.  432 1348 

V.  Hall,    38   A.   D.   534 1079,  1101 

V.  John  Hancock  Mut.  L.  Ins.  Co.,  10  Misc.  40& 621 

O'Eourke  Engineering  Conatr.  Co.  v.  Booth,  179  N.  Y.  S.  623 1579 

Orr  V.  Bigelow,  14  N.  Y.  556,  20  Barb.  21 1501 

V.  Doubleda,y,  223  N.  Y.   334 46 

V.  McEwen,   16  Hun   625 1549 

Orth  V.  Kaesehe,  165  A.  D.  513 1564 

Orthey  v.  Bogan,  226  N.  Y.  234,  177  A.  D.  928 440 

Osborn  v.  Bell,  5  Denio  370 1629,  1660 

V.  Keech,   3   Hun  223 364 

V.  Bobbins,  36  N.  Y.  365,  37  Barb.  481 115,  119,  128,  129,  149 

Osborne  Co.  v.  Franklin  Mills  Co.,  45  A.  D.  325 1413,  1470 

Osbrey  v.  Reimer,  49  Barb.  265,  51  N.  Y.  630 1254 

Osby  V.  Conant,  5  Lans.  310 1667 

Oscanyan  v.  Arms  Co.,  103  U.  S.  261 642 

Osgood  V.  Dewey,  13  Johns.  240 1612 

V.  Franklin,  2  Johns.  Ch.   1 206 

V.  Toole,  1  Hun  167,  60  N.  Y.  475 972 

V.  Wallack,  2  St.  R.   596 79,  543,  546,  547 

Osterhout  v.  Shoemaker,  3  Hill  513 580,  1016 

O'SuUivan  v.  France,  168  N.  Y.  S.  28 239,  243 

Oswego  Falls  Pulp,  etc.,  Co.  i-   Stecher  Lith.  Co.,  146  A.  D.  241..  1414,  1417 

1424,  1426 

Otis  V.  Harrison,  36  Barb.  210 644 

Otis  Elevator  Co.  v.  Dusenbury,  47  Misc.  450 1395 

O'Toole  V.  Garvin,  1  Hun  92 661,  999,  1004 

Ottaway  v.  Lowden,  172  N.  Y.  129,  55  A.  D.  410 654,  657 

Ottma,n  V.  Moak,  3  Sandf.  Ch.  431 1091 

Outcault  V.  Bonheur,   120   A.  D.   108 402,  1578 

Outerbridge  v.  Campbell,  87  A.  D.  597 78,  1325 

Overbach  v.  Heermance,  1  Hopk.  337 1070 

Overseers  of  Poor  of  Minden  v.  Cox,  7  Cow.  235 1744 

65 


1876  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Overseers  of  Wallkill  v.  Overseers  of  Mamakating,  17  Johns.  87 1639 

Overton  v.  Williams,  139  A.  D.  177 691 

Owen  V.  Conner,  33  St.  R.  144 1553 

V.  Farmers'  Joint  Stock  Ins.  Co.,  57  Barb.  518 369 

Owens  V.  Blackburn,  161  A.  D.  827 559,  562,  569,  &70 

Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  145  Fed.  344 641 

Pabodie  v.  King,  12  Johns.  426 506,  507 

Paohe  V.  Oppenheim,  93  A.  D.  221 1615,  1617 

Pacific  Mail  Steamship  Co.  v.  Panama  R.  Co.,  85  Hun  392 862 

Packard,  R.  G.,  Co.  v.  New  York,  137  N.  Y.  S.  9 1261 

Paddock  v.  Coates,  19  Misc.  305 641 

Page  v.  Krekey,  43  St.  R.  468,  137  N.  Y.  307 186,  308,  310 

v.  Shainwald,  169  N.  Y.  246,  52  A.'  D.  349 41,  1269,  1232 

Paige  V.  Faure,  229  N.  Y.  114 1125,  1134,  1135,  1126 

V.  Ott,  5  Denio  406    1460 

Paine  v.  Brown,  37  N.  Y.  228 1309,  1310,  1311,  1312,  1313 

V.  Jones,  75  N.   Y.  593 101 

V.  Noelke,  53  How.  Pr.  273 569 

V.  Upton,  »7  N.  Y.  327,  21  Hun  306 86 

Painter  v.   Fletcher,   182  A.  D.   616 786,  788 

Paisley  v.  Casey,  41  St.  R.  339 98,  186 

Pakas  V.  Hollingshead,  42  Misc.  287,  99  A.  D.  472,  184  N.  Y.  211..  1473,  1570 

V.  Racy,  l3  Daly  227 1096 

Paladino  Contracting  Co.  v.  Walsh,  144  N.  Y.  S.  7 1399,  1459 

Palmer,  Matter  of,   195  A.  D.  523 708,  709 

V.  Cypress  Hill  Cemetery,  122  N.  Y.  429 1118 

V.  Lawrence,  5   Super.   Ct.   161,   5  N.  Y.   389 436 

V.  Lorillard,  16  Johns.  348 1513 

V.  Miller,  25  Barb.   399 1068,  1070,  1097 

V.  North,  35  Barb.  282 422,  427,  447 

V.  Phoenix  Mut.  L.  Ins.  Co.,  84  N.  Y.  63 41 

V.  Vandenbergih,  3  Wend.  193 1318,  1319 

Paolino  v.  Lordi,  119  N.  Y.  S.   174 1184,  1185,  1479 

Pappademetriou  v.  Bouboulis,  134  N.  Y.  S.  183 293 

Pardee  v.  Kanady,  100  N.  Y.  121 1174,  1562,  1565 

v.  Treat,  82  N.  Y.  385,   18  Hun  298 1138,  1158,  1159,  1160 

Parfitt  v.  Kings  County  Gas,  etc.,  Co.,  12  Misc.  278 329,  613 

Parish  v.  Juckett,   147  A.  D.  424 158,  177 

V.  Juckett,   157  A.  D.  27 157,  545 

V.  Ulster,  etc.,  R.  Co.,  192  N.  Y.  353 " 500,  501 

Park  V.  Preston,  22  Wkly.  Dig.  359,  108  N.  Y.  434 53,  111 

Park,   John  D.,  etc.,  Co.  v.  National  Wholesale  Druggists'  Ass'n,   175 

N.  Y.  1,  54  A.  D.  223,  30  Misc.  675 847,  874,  878 

Parke  v.  Franco- American  Treading  Co.,  120  N.  Y.  51,  7  St.  R.  498....  1382 

1383 

Parker,  In  re,  69  Misc.  136 1715 

V.  Barker,    1     Clarke    136 1098,  1099 

V.  Crane,  6  Wend.  647 396,  525 

V.  Hyde,  etc.,  Amusement  Co.,  53  Misc.  549 1336,  1337,  1424 

V.  Jackson,   16   Barb.   33 1553 

V.  Newland,  1  Hill  87 1630 

V.  Parmele,  20  Johns.  130 578,  579,  1314,  1315 

V.  Rochester,  4  Johns.  Ch.  329 813 

V.  Tillinghast,   19  Abb.  N.   Cas.    190 1743 


TABLE  OF  CASES  "  1877 

PAGES 

Parkhurst  v.  Higgins,  38  Hun  113 565 

Parks  V.  Brinkerhoff,  2  Hill  663 1123 

V.  Gates,  84  A.  D.  534 23 

V.  Jacob  Bold  Packing  Co.,  6  Misc.  570 623 

V.  Jacob  Bold  Packing  Co.,  6  Misc.  570.. 668,  965,  974,  993,   1004,  1005 

V.  Morris  Axe,  etc.,  Co.,  54  N.  Y.  586 1386 

Parmalee  v.  Wilks,  22  Barb.  539 1281,  1448,  1508 

V.Cameron,    41    N.    Y.    392 208,  547 

V.  Thompson,   45   N.   Y.   58 361,  420,  506,  509,  511,  513 

Parr  v.  Gre«nbush,  112  N.  Y.  246,  42  Hun  232 1372 

V.  Greenbush,   72  N.  Y.  463 1620 

Parraga  v.  Ribon,   44  A.  D.   90 1152,  1168 

Parshall  v.  Eggert,  54  N.  Y.  18,  52  Barb.  367 1190 

Parsons   v.   Gaylord,   3   Johns.   463 413,  553 

V.  Monteath,    13    Barb.    353 824 

V.  Robinson,    59   Super.    Ct.    546 408,  527 

V.  Taylor,  12  Hun  252 890 

V.  Teller,   188  N.  Y.  318,  111  A.  D.   637 346,  528,  531,  543 

V.  Teller,  111  A.  D.  637 1065,  1069,  1070 

V.  Teller,  188  N.  Y.  318 1071,  1075,  1076,  1077 

V.  Tilden,  3  Thomp.  &  C.  1,  59  N.  Y.  639 1480 

Partridge  v.  Badger,  25  Barb.  146 1114 

V.  Colby,  19  Barb.  248 1532 

Patch   V.    Smith,    105    A.    D.    208 1207 

Patchen  v.  Brovni,  3  Alb.  L.  J.  150 434,  500 

Patchin  v.   Pierce,   12  Wend.  61 361 

Paterson  Second  Nat.  Bank  v.  Dix,  23  Wkly.  Dig.  367 326 

Patrick  v.  Metcalf,  37  N.  Y.  332,  22  Super.  Ct.  483 1667,  1668 

V.  Putnam,   27   Vt.   759 1469 

Patrons  of  Industry  F.  Ins.  Co.  v.  Plum,  84  A.  D.  96 973 

Patten   v    Pancoast,    109    N.    Y.    625 1187 

Patterson  v.  Copeland,  52  How.  Pr.  460 388 

V.  Meyerhofer,    204   N.    Y.    96 1224,  1484,  1500 

V.  Patterson,   59   N.   Y.   574 1615,  1616,  1617 

v.  Patterson,   13  Johns,  379 170S 

Patterson  Gas  Governor  Co.  v.  Bayne,  16  Misc.  69 1384 

Paul  V.  Hadley,  23  Barb.  521 ...  ' 221 

V.  Stevens,    57    Hun    171 450,  452,  455 

V.  Van  Da  Linda,  35  St.  R.  810 1111 

Paull  V.  American  R.  Express  Co.,  110  Misc.  338 191 

Pause  V.  'WillianLS,  122  N.  Y.  S.  392 915 

Payne  v.   Cutler,    13   Wend.   605 551,  556,  557 

V.    Eden,    3    Caines   213 779,  970,  971 

V.  Lansing,    2    Wend.    525 1314,  1379 

v.  Lautz,   166  N.  Y.   S.   844,   168  N.  Y.  S.  369 28,  1219 

V.  Mahon,  176  N.  Y.  S.  705 1395 

Peabody  v.  Fenton,  3  Barb.  Ch.  451 197,  198,  10«8 

V.  Speyers,    56    N.   Y.   230 404,  897 

Pearce   v.   Moore,    114    N.    Y.    256 741,742,  743 

Pearl  v.  Solomon,  167  N.  Y.  S.  1011 1174 

Pearsall  v.  Van  Zandt,  9  A.  D.  625 1537 

V.  Western  Union  Tel.  Co.,  124  N.  Y.  256,  44  Hun  532..  817,  819,  823 

Pearse   v.   Divver,    23   Misc.    691 1300,  1302,  1458,  1459 

V.  Pettis,   47    Barb.   276 1580,  1584,  1587,  1588 


1878  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Pearsoll  v.  Frazier,  14  Barb.  564 1305,  1309 

Pearson  v.  Pearson,  7  Johns.  26 359,     360 

f.  Pearson,   187  A.  D.  645,   104  Misc.  675 .1737,  1749 

Pease  v.  Walsh,   39  Super.   Ct.   514 G81,  974,  975,  1003 

Pecararo  v.  Pecararo,  84  N.  Y.  S.  581 1087 

Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.   195 1484 

Peck  V.  Briggs,  3  Denio   107 719,  907,  914,    961 

V.  Burr,    10  N.   Y.   294 973 

V.  Coler,  20  Hun  534 1054 

V.  Doran,  etc.,   Co.,   46   Hun   454 898,  900,  901,  904,     965 

V.  Taylor,  4  N.  Y.  Leg.  Obs.   141 1671,  1674 

V.  Vandemark,  99  N.  Y.  29,  33  Hun  214 458 

Peckbam  v.   Leary,   13   Super.  Ct.   494 1612 

V.  Van  Wagenen,  83  N.  Y.  40;  45  Super  Ct.  328 1667,  1668 

Pedro  y  Varona  v.  Pedro  y  Baro,  71  Misc.  296 1071,  1078,  1085 

Peirce  v.  Cornell,  117  A.  D.  66 25,       26 

Pelgram  v.  Ehrenzweig,  51  Misc.  31 186 

Pelly  V.  Naylor,  139  N.  Y.   598 286 

Pelonze  v.  Stewart,  1  N.  Y.  Leg.  Obs.  170 1462 

Pelton  V.   Bulkley,   34   Super.   Ct.    283 1481 

Pendergast  v.  Union  R.  Co.,  10  A.  D.  207 831 

Pendleton  v.  Empire  Stone  Dressing  Co.,  19  N.  Y.  13 1711 

V.  Pendleton,   1   Thonp.   &   C.   95 553,     573 

Penfield  v.  Penfield,  155  A.  D.  177 1735 

Penn  v.  Buffalo,  etc.,  R.  Co.,  49  N.  Y.  204 825 

Pennell  v.  Bucki,  84  Hun  432 505 

V.  New  York,  17  A.  D.  455 21 

V.  New  York,  59  Super.  Ct.  279 1195 

V.  Wilson,   25   Super.   Ct.   505 101 

Pennington  v.  Townsend,  7  Wend.  276 623,  646,     973 

Penn  Mut.  L.  Ins.  Co.  v.  Bradley,  51  St.  R.  39',  142  N.  Y.  6G0 991 

Pennsylvania  Coal  Co.  v.  Blake,  85  N.  Y.  226,  20  Alb.  L.  J.  54 . .  354,     355 

450,     451 

V.  Delaware,  etc..  Canal  Co.,  29  Barb.  589,  1  Keyes  72 1280,  1287 

Pennsylvania  R.  Co.  v.  Titus,  216  N.  Y.  17 1703 

Penny  v.  Heubener,  18  St.  R.   662 1636 

V.  New  York  Ins.  Co.,  3  Caines  155 1498 

People  V.  American  Art  Union,  7  N.  Y.  240 918 

V.  American  Ice  Co.,  120  N.  Y.  S.  443 806 

v.  American  Steam  Boiler  Ins.  Co.,  10  A.  D.  9 703 

V.  American  Steam  Boiler  Ins.  Co.,  89  Hun  456 703 

V.Ballard,    134   N.    Y.    269 1113 

V.  Bartlett,   3  Hill  570 1523,  1524 

V.  Bellevue  Hospital  Medical  College,  60  Hun  107 28 

V.  Blanchard,  90  N.  Y.  314 237 

V.  Broadway  R.  Co.,  126  N.  Y.  29 1222 

V.  Campbell,    144  N.  Y.   166 1113,  1114 

V.  Chenango  County,  11  N.  Y.  563 1681 

V.  Coler,    166    N.    Y.    1 144 

V.  Coler,  56  A.  D.  459,  166  N.  Y.  144 1436 

V.  Contracting  Board,  33  N.  Y.  382,  33  Barb.  510,  20  How.  Pr.  206.       22 

V.  Cram,   8   How.   Pr.   151 1552,  1553 

V.  Croton  Aqueduct  Board,  49  Barb.  259 20,  21,       23 


TABLE  OF  CASES  1879 

PAGES 

P«ople  V.  Dayton,   50  How.   Pr.   143 675 

V.  Doris,   14  A.   D.   117 958 

V.  Dorsheimer,  55  How.  Pr.   118 22 

V.  Duffey,    104    Misc.    35 1513 

V.  Eastman,  188  N.  Y.  478 958 

V.  Edgcomb,  112  A.  D.  604 21,  877 

V.  Fallon,   152  N.  Y.   12,  4  A.  D.  82 894,  896,  920 

V.  Fields,  58  N.  Y.  491 1654,  1679,  1680 

V.  Flagg,   17   N.  Y.   584 528 

V.  Fuerst,    13    Misc.    304 920 

V.  Gates,  43  N.  Y.  40,  57  Barb.  291 1064 

V.  Gillson,   109  N.  Y.   389 9a9 

V.  Gleason,  121  N.  Y.  631 1679 

V.  Globe  Mut.  L.  Ins.  Co.,  91  N.  Y.  174 1232,  1233,  1349,  1521,  1523 

V.  Hayes,  70  Hun  111,  140  N.  Y.  484 959,  960 

V.  Howell,  4  Johns.  296 347 

V.  IngersoII,  58   N.  Y.   1 1669 

V.  Judges  of  C.  P.,  4  Wend.  200 654 

V.  Judges  of  C.  P.,   12  Wend.  246 557 

V.  Kelly,    37    Hun    160 1084 

V.  Kings  County,  42  Hun  456 22 

V.  Ladew,    102   Misc.    595 728,  738 

V.  Laivin,  179  N.  Y.  164,  93  A.  D.  292 918,  919,  920 

V.  Lee,   93  Misc.    677 949 

V.  Lee,  104  N.  Y.  441 1208,  1238 

V.  Lord,    6    Hun    390 792,  797,  799 

V.  Mail,  etc.,  Co.,  179  N.  Y.  S.  640 919 

V.  Majorana,   155  A.  D.   431 225,  237 

V.  Manning,   8   Cow.   297 1520 

V.  Meighan,   1   Hill  298 669 

V.  Mercantile  Co-op.  Bank,  104  A.  D.  219 625 

V.  Mercein,   8   Paige   47 941 

V.  Mercein,    3   Hill    399 949 

V.  Milk  Exch.,   145  N.  Y.  267,  77  Hun  436 867,  871 

V.  Moores,   4   Denio   518 1055,  1056 

V.  Moss,  113  A.  D.  329,  187  N.  Y.  410 638 

V.  Muller,  96  N.   Y.   408,   32   Hun   209 958 

V.  Nash,  111  N.  Y.  310 704 

V.  New  York,  19  How.  Pr.  289 727 

V.  New  York,  etc.,  R.   Co.,  22  Hun  95 1579 

V.  Noelke,   94   N.   Y.    137,   29   Hun   4-61 917,  925 

V.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582 1115 

V.  Pettit,  74  N.  Y.  320 1746 

V.  Police  Com'rs,   174  N.  Y.  450 949 

V.  Public  Service  Commission,  140  A.  D.  839 475 

V.  Ranson,   2  St.   R.   78 923,  924,  925 

V.  Richards,   108  N.  Y.   137 1244 

V.  Roberts,  45  A.  D.  145 218 

V.  Runge,  3  N.  Y.  Grim.  86 918 

V.  Saratoga  County,  66  A.  D    117,  34  Misc.  740 «28,     669 

V.  Schenectady  County,  166  A.  D.  758,  88  Misc.  226 628 

V.  Speir,  77  N.  Y.   144 1606,  1607 

V.  Stephens,  71  N.  Y.  527,  51  How.  Pr.  235....  192,  320,  321,  797,.    T99 


1880  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

People  V.  Straus,  186  A.  D.  787,  226  N.  Y.  704 1523 

V.  Sturdevant,   23    Wend.    418 925 

V.  Syracuse  Rapid  Transit  R.  Co.,  129  A.  D.  800 815 

V.  Torn,   110  A.  D.   676 1208,  1240,  1241 

V.  Twaddell,    18   Hun   427 810 

V.  Van  De  Carr,  150  N.  Y.  439 894 

V.  Walbridge,   3  Wend.   120,  6   Cow.   512 75(2 

V.  Walsh,  211  N.  Y.  90,  159  A.  D.  252 617,  1190,  1192,     1200 

1204,  1234,  1239,  1241 

V.  Warden,  144  N.  Y.  529,  81  Hun  434 9&1 

V.  Warner,    4    Barb.    314 925 

V.  Wolfif,  14  A.  D.  73 917,  921,     925 

V.  Wood,  121  N.  Y.  522,  54  Hun  438 1621,  1622,  1625,  1654 

V.  Woodbury  Dermatological  Institute,  192  N.  Y.  454 653 

Peoples'  Bank  v.  Bogart,  81  N.  Y.   101,  16  Hun  270 219,     223 

V.  Mitchell,  73  N.  Y.  406 1481 

Peoples'  Bldg.  Loan,  etc.,  Ass'n  v.  Platz,  59  A.  D.  275 185 

People's  Trust  Co.  v.  Pabst,  113  A.  D.  375,  190  N.  Y.  534 623,     647 

Pepe  V.  Rodena  Realty  Co.,  144  N.  Y.  S.   1070 497 

Pepper  v.  Haight,  20  Barb.  429 748,  974,  993,  999,  1000,  1210,  1309 

Pequeno  v.  Taylor,   38  Barb.   375 1587,  1588 

Pereival,  Matter  of,   79  Misc.  567 375,     376 

Peri  V.  New  York  Cent.,  etc.,  R.  Co.,  152  N.  Y.  521 720 

Perine  v.  Dunn,  3  Johns.  Ch.  508 719 

Perkins  v.  Goodman,  21  Barb.  218 1123 

V.  New  York  Cent.  R.  Co.,  24  N.  Y.  196 112,  113,  825,  827,     828 

V.  Proud,    62    Barb.   420 453,  456,  481,     668 

V.  Savage,    15    Wend.    412 622,  629,  973,  975,  976,     990 

V.  Smith,  83  A.  D.  630 528,  529,     530 

Perley  v.  Shubert,   121  A.  D.  786 1265,  1282 

Perlitch  v.  Simon,  150  N.  Y.  S.  69& 658 

Perry,  In  re,  5  Misc.  149 1718,  1733 

V.  Chester,  12  Abb.  Pr.  N.  S.  131,  36  Super.  Ct.  228 1533 

V.  Erie  Transfer  Co.,  Abb.  N.  Cas.  430 1267 

V.  Levenson,  82  A.  D.  94 1393,  1441,  1447,  1449,  1500 

V.  Woodbury,  44  St.  R.  287 1662,  1695,  1696 

Person  v.  Warren,   14  Barb.  488 1015,  1019,  1027,  1030 

Persons  v.  Hawkins,   41   A.  D.   171 359 

Pesant  v.  Pickersgill,  56  N.  Y.  650 383 

Peters  v.  Delaplaine,  49  N.  Y.  362 1283 

V.  Sanf ord,    1   Benio   224 1538,  ]  539 

Peterson  v.  New  York,  194  N.  Y.  437 588 

Petrakion  v.  Arbelly,  23  Civ.  Pro.   183 1830 

Petrie  v.  Barckley,  47  N.  Y.  653 354,     356 

V.  Miller,  57  A.  D.   17 431 

V.  Shoemaker,  24  Wend.   85 1016 

V.  Williams,  68  Hun  589 174,  1082,  1103,  1108 

Petry  v.  Christy,  19  Johns.  53 549 

Petschke  v.  Rohdiek,  173  N.  Y.  S.  380 1471,  1474 

Pettibone  v.  Moore,  75  Hun  461 33,  37,  38,  39,  47,     480 

Pettis  V.  Bloomer,  21  How.  Pr.  317 473 

Pettit  V.  Pettit,  107  N.  Y.  677,  27  Wldy.  Dig.  574 937,  939,    943 

V.  Turner,  2  Thomp.  &  C.  608 1379,  1380 


TABLE  OF  CASES  1881 

PAGES 

Petze  V.  Leary,  117  A.  D.  829 393,  513,     560 

V.  Morse  Dry  Dock,  etc.,  Co.,  125  A.  D.  267,  195  N.  Y.  584.  .13,  14,       34 

Peverly  v.  Poole,  19  Abb.  N.  Cas.  271 1423 

Peyser  v.  New  York,  70  N.  Y.  497 149,  1679,  1682,  1686 

Pfeiffer  v.  Adler,  37  N.  Y.  164 394 

Pfister  V.  Heins,  136  A.  D.  457 549,     569 

Phalen  v.  Dingee,  4  E.  D.  Smith  379 1552 

V.  United  States  Trust  Co.,  186  X.  y.  178 457,     461 

Phelan,  In  re,  9  Abb.  Pr.  286 1061 

V.  Albany,  etc.,  R.  Co.,  1  Lana.  25« 1370 

V.  Douglass,  11   How.   Pr.   193 1052 

V.  New  York,  119  N.  Y.  86,  56  Super.  Ct.  523 1452,  1453 

Phelps  V.  Bostwick,  22  Barb.   314 1193,  1675 

V.  Cable  R.  Co.,  33  St.  R.  625 1252 

V.  Phelps,  28  Barb.  121,  23  N.  Y.  69 517,     519 

Phelps-Stokes  Estates  v.  Nixon,  222  N.  Y.  93 635 

Phetteplaee  v.  Steers,  2  Johns.  442 346 

Philadelphia,  etc.,  E.  Co.  v.  Trimble,  10  Wall.  367 401 

Philips  V.  Wickham,   1   Paige   590 810 

Phillip  V.  Gallant,  62  N.  Y.  256,  1  Hun  528 11,  12,  86,  89,  90,  1392 

1400,  1405 

Phillips  V.  Arguimbau,  59  Super.  Ct.   189 1173 

V.  Dusenbury,   8  Hun   348     1054 

V.  Gorham,   17  N.  Y.   270 1037 

V.  Grossman,   76   Misc.    497 633,     635 

V.  Simmons,    11   Abb.   Pr.   287 1755 

V.  Taylor,  49  Super.   Ct.   318 367 

V.  Wortendyke,    31    Hun    192 193 

Phoenix  v.  Gannon,  195  N.  Y.  471,  123  A.  D.  93 389 

Phoenix  Bridge  Co.  v.  Keystone  Bridge  Co.,  142  N.  Y.  425 867,     881 

973,     975 

Phoenix  Hermetic  Co.  v.  Filtrine  Mfg.  Co.,  164  A.  D.  424 1223,  1226 

Phyfe  V.  Cohen,  74  Misc.  269 245 

Pick  V.  Bartelstone,   33  Misc.   762 34 

Piekhardt  v.  Pratt,   55  Misc.  231 1748,  1751 

Pier   V.   Doheny,   93   A.   D.    1 254,  272,  301,     305 

Pierce  v.  Crafts,  12  Johns.  90 1648,  1653 

V.  Kearney,   5   Hill   82 1538 

V.  Lee,  36   Misc.   870 10S9,  1090 

V.  Pierce,    71  N.  Y.    154 217,  1585 

V.  Pierce,  25  Barb.  243 1612 

Pierce  Co.  v.  Western  Union  Tel.  Co.,  177  N.  Y.  S.  598 1484 

Pierce  Foundation  'Corp.  v.  Eagle  Pipe  Supply  Co.,  180  N.  Y.  S.  88 1388 

Pierson  v.  Crooks,  115  N.  Y.  539 1296,  1391,  1571 

V.  Hooker,   3   Johns.   68 1557 

V.  Mitsui,    111    Misc.    388 1380,  1381,  1523 

V.  Morch,    82    N.   Y.    503 27,     488 

Pike  V.  Nash,  1  Keyes  335 1382,  1383 

Pilcher  v.  Levino,  80  Hun   399 227 

Pines  V.  Traktman,  189  A.  D.  904 734 

Pinkerton,  In  re,  49  Misc.  363 528,  569,  573,  574,     578 


1882  NEW  YORK  LAW  OF  OONTiRACTS 

PAGES 

Pinneo  t.  Higgins,  12  Ablo.  Pr.  334 786,  788,     789 

Pitcher  v.  Carter,  4  Sandf.  Ch.  1 1092 

V.  Hennessey,  48  N.  Y.  415 91,       99 

V.  Turin  Plank  Road  Co.,   10  Barb.  436 1065,  1085,  1&84 

Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6,  61  Barb.  335. . .  .1187,  1192,  1193 

1194,  1204,  1239 

Pitt  V.  Downing,  52  Super.  Ct.  508 1390,  1391,  1495 

Pitts  V.  Davey,  40  Misc.  96 1501 

Pittsburg  Carbon  Co.  v.  McMillan,  119  N.  Y.  46,  5-3  Hun  67 81617,     868 

870,     882 

Pittsburgh  First  Nat.  Bank  v.  Stallo,  160  A.  D.  702 567,     569,     570 

Pizzutielle  v.  Graham,  56  Misc.  584 , 97 

Place  V.  Conklin,  34  A.  D.  191,  23  Misc.  40 ^930,     931 

V.  Greeman,   4   Hun   660 771 

T.  Hayward,  117  N.  Y.  487,  55  Super.  Ct.  208 174,  782,  784,    785 

V.  Mcllvain,  38  N.  Y.   96 452 

V.  Place,   122   A.   D.   363 1711 

Placide  v.  Burton,  17  Super.  Ct.  512 1503 

Piatt  V.  Hollands,  85  A.  D.  231 1723 

V.  Pliatt,  2  Thomp.  &  C.  25,  58  N.  Y.  646 155,  158,     173 

Plattenburg  v.  Briggs,   166  A.   D.   326 1699,  1708,  1710 

Platts  V.  Walrath,  Hill  &  D.  Supp.  59 420,     532 

Ploger  V.  Bright,  119  N.  Y.  S.  628 1712,  1713 

Plumb  V.  Hallauer,  etc.,  Co.,  145  A.  D.  20 47«,     490 

Pneumatic  Signal  Co.  v.  Texas,  etc.,  R.  Co.,  200  N.  Y.  125,  133  A.  D. 

781    1427,  1442 

Podolsky  T.  Sandler,   161   N.  Y.   S.   363 225,  239,  241,  243,     246 

Poel  V.  Brunswick-Balke-Collender  Co.,  216  N.  Y.  310,  159  A.  D.  365,  78 

Misc.     311 45',  46,  1192,  1204,  1205,  1207,  1214,  1215,  1216 

Pohalski  v.  Mutual  L.  Ins.  Co.,  36  Super.  Ct.  234 1239 

Poillou  V.  Martin,  1  Sandf.   Ch.  n69 174 

V.  Poillon,  49  A.  D.  341,  29  Misc.  666 940,  942,  943,  944,     946 

Polcik  V.  Korff,  180  N.  Y.  S.  401 238 

Ptolhemus  Printing  Co.  v.  Wynkoop,  30  A.  D.  924 1545 

Pollak  V.  Dodge  Mfg.  Co.,  78  Misc..  350 298,  300,     301 

V.  Gregory,  22   Super.  Ct.   116 695,  696,  698,    974 

PoUand  v.  Hollander,  62  Misc.  523 55^ 

Polley  V.  Polley,  66  A.  D.  609 1023 

Pollock  V.  Pennsylvania  Iron  Works  Co.,  13  Misc.  194,  66  St.  R.  874..   1235 

1243,  1434,  1440 

Polstein  v.  Miller,  49  Misc.  615' 1498 

Pomerantz  v.  Polonsky,   103  Misc.  346 1356 

Pomeroy  v.  Newell,   117   A.   D.   800 19,  20,  33,  35,  37,       48 

Pond  V.  New  Roohelle  Water  Co.,  183  N.  Y.  330,  107  A.  D.  624.  .  .  .1136,  1137 

1145,  1146,  1163,  1166,  1167 
Pond's  Extract  Co.  v.  Humphreys'  Specific  Homeopathic  Co.,  50  How. 

Pr.   358 ; 839 

Poock  V.  Miller,  1  Hilt.  108 1743,  1744 

Pool  V.  Pool,  1  Hill  580 1268 

Poor  v.Horton,  15  Barb.  485 743,  747,     748 

Pope  V.  Cole,  55  N.  Y.  124 1542,  1543 

V.  Porter,   102  N.  Y.   366 1296,  1299,  1570 


TABLE  OF  CASES  1883 

PAGES 

Pope  Mfg.  Co.  V.  Rubber  Goods  Mfg.  Co.,  110  A.  D.  341 1373 

Popper  V.  Bingham,  20  Misc.   173 361,  3'6i5 

Pordage  v.  Cole,  1  Saund.  31'9 1312 

Porteous  v.  Williams,  115  N.  Y.  116,  53  Super.  Ct.  242 1562 

Porter  v.  Havens,  37  Barb.  343 713,  714,  715,  716,  717 

V.  Knapp,  65  N.  Y.  564,  6  Lans.  125 404 

V.  Orensein,   180  N.  Y.  S.  418 495 

V.  Eose,    12  Johns.   209 1315 

V.  Spence,   38  N.   Y.   119 1703 

V.  Thoens,   180   N.   Y.   S.   733 243,  246,  248,  276,  1250,  1474 

V.  Thorn,   30  A.   D.  363 370,  454,  455 

V.  Traders'  Ins.  Co.,  164  N.  Y.  504 139S 

Port  Jervis  v.  Port  Jervis  First  >fat.  Banlc,  96  N.  Y.  550 1644,  1645,  1646 

Post  V.  Blankenstein,  30  Misc.   796 423 

V.  Doremus,  60  N.  Y.  371 373,  559 

V.  Frank,   75  Misc.    130 57 

V.  New  York  Municipal  R.  Corp.,  187  A.  D.  167 812 

V.  Thomas,  212  N.  Y.  264,  153  A.  D.  805 407,  427,  552 

V.  Vetter,  2  E.  D.   Smith  248 5,  351,  352 

V.  Weil,   115  N.  Y.  361 1249 

Postal  Tel.  Cable  Co.  v.  Robertson,  36  Misc.  785 821,  823 

Potomac  Ins.  Co.  v.  Kelly,  173  A.  D.  791 23,  24,  25 

Potter,  In  re,  10  Daly  133,  94  N.  Y.  636 106,  107 

V.  Carpenter,  76  N.  Y.   157 1711,  1712 

V.  Oreene,    39    Hun    72 125,  131,  135,  1064,  1065,  1087,  1697,  1702 

V.  McAlpine,   3   Dem.    108 1027 

V.  New  York,   59   A.   D.   70 1319,  1321,  1322 

V.  Ontario,  etc.,  Mut.  Ins.  Co.,  5  Hill  147 1221 

V.  Thomas,   164  N.  Y.   S.   923 1104,  1105 

V.  Virgil,   67   Barb.   578 1747 

Potts  V.  Baldwin,  67  A.  D.  434,  173  N.  Y.  SSS' 1533,  1543 

V.  Bounce,  173  N.  Y.  335,  67  A.  D.  434 1533,  1542,  1645,  1546 

V.  Lambie,  138  A.  D.  144,  65  Misc.  334 188 

V.  Lambie,   157   A.  D.   800 271,  275 

Poueher  v.  Faber,  46  Misc.  596 1660 

V.  Faber,  90  N.  Y.  S.  385 1670 

V.  New  York  Cent.  E.  Co.,  49  N.  Y.  263 827 

V.  Scott,  98  N.  Y.  422,  33  Hun  223 1632 

Poultney  v.  Randall,  22  Super.  Ct.  232 767,  768 

Powell  V.  Brown,  3  Johns.   100 346 

V.  F.  C.  Linde  Co.,  49  A.  D.  286,  29  Misc.  419. .  .262,  263,  264,  312,  1590 

V.  F.  C.  Linde  Co.,  58i  A.  D.  261 231,  271,  275,  282,  329 

V.Fletcher,    45    St.    R.    294 248,257,258,  285 

V.  Morrell,  121  N.  Y.  S.  225 1389 

V.  New  England  Cotton  Yarn  Co.,  154  A.  D.  875 1386 

Powell  Co.,  L.  D.  V.  Bernstein,  164  N.  Y.  S.  795 246,  271 

Power  Pub.  Co.  v.  Hall,  69  N.  Y.  S.  533 1553 

Powers  V.  Bassford,  19  How.  Pr.  309 1693 

V.  Benedict,  88  N.  Y.  615 317 

V.  Clarke,  127  N.  Y.  417,  24  St.  E.  795 310 

V.  Freeman,   2   Lans.    127 439 

V.  Hogan,   12  Daly  444 1501 

V.  Shepherd,  49  B^arb.  418,  48  N.  Y.  540 629 


1884  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Pragi  V.  Lehigh  Coal,  etc.,  Co.,  176  A.  D.  265 105 

Prahar  v.  Tousey,  93  A.  D.  507 277,     329 

Prata  v.  Green,  70  A.  D.  224 1490 

Pratt  V.  Crocker,  16  Johns.  270 584 

V.  Eaton,  79  N.  Y.  449,  18  Hun  293 985,     986 

V.  Gulick,  13  Barb.  297 1312 

V.  Hudson  River  R.  Co.,  21  N.  Y.  305 23,  24,       25 

V.  Short,  79  N.  Y.  437,  53  How.  Pr.   506 623,  G40,  983,  964,     985 

Precht  V.  Howard,  187  N.  Y.  136,  110  A.  D.  680 346,  398,  520,     622 

Preiser  v.  Solomon,  170  N.  Y.  S.  307 649,  661,  658,  1007 

Prentice  v.  Achorn,  2  Paige  30 1022,  1023 

V.  Decker,    49    Barb.    21 110,  825,  826,     832 

V.  Knickerbocker  L.  Ins.  Co.,  77  N.  Y.  483 369 

Prentiss  Tool,  etc.,  Co.  v.  Sehirmer,  45  St.  R.  20,  136  N.  Y.  305 328 

Presbyterian  Church  v.  Cooper,  112  N.  Y.  517,  45  Hun  453 346,  347,     563 

591,  593,  595,  596,     698 

Presbyterian  Soe.  v.  Beach,  74  N.  Y.  72 594 

Press  Pub.  Co.  v.  Baker,  36  St.  R.  879 1704,  1706i 

Preston,  In  re,  113  A.  D.  732 1027,  1030,  1031 

V.  Hawley,   101  N.  Y.  586 50,  1612 

V.  Hawley,  39  St.  R.  721 1613 

V.  Hunt,  7  Wend.  53 734,     736 

V.  Smallwood,  48  St.  R.  199 1458,  1474 

Price  V.  McGown,  10  N.  Y.  465,  2  Barb.  270,  1  HoflFm.  Ch.   125 1173 

1285,  1563 

V.  New  York,  104  A.  D.  198 1261,  1566,  1570 

V.  Press  Pub.  Co.,  117  A.  D.  854 76,     496 

V.  Stout,  84  A.  D.  334 1580,  1590 

Priest  V.  Gumprecht,  81  A.  D.  631 549 

Priester  v.  Hohlooh,  70  A.  D.  256 1149 

Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S.  1 818 

Prince  v.  Jacobs,  80  A.  D.  243 184,  188,     263 

Prindle  v.  Caruthers,  15  N.  Y.  425 559,     561 

Prior  V.  Flagler,  13  Misc.  115 442 

Pritz  V.  Jones,   117  A.  D.  643 1016,  1023,  1039,  1042 

Probst  V.  Rochester  Steam  Laundry  Co.,  171  N.  Y.  584 1352 

Proctor  V.  Thompson,  13  Abb.  N.  Gas.  340 492,  1561 

Proctor,  F.  F.,  Troy  Properties  Co.  v.  Dugan  Store,  191  A.  D.  685.  .612,     884 

Proseus  v.  Melntyre,   5  Barb.   424 523 

Prout  V.  Chisolm,  89  Hun  108 1624,  1625,  1649 

Providence  Tool  Co.  v.  Norris,  2  Wall.  45 682,     685 

Pruyn  v.  Black,  21  N.  Y.  300 1550,  1552 

Pryor  v.  Buffalo,  197  N.  Y.   123 1199 

V.  Foster,  130  N.  Y.  171,  24  'St.  R.  917 184,  188,  189,     269 

320,  1573,  1575 

Public  Parks,  In  re,  73  N. .  Y.  560 738 

P^oei  V.  Barney,  2  Misc.  354,  1  Misc.  84 1260 

Puclchafer  v.  White,  33  Super.  Ct.  267 1542,  1544,  1545 

PuUar  V.  Easton,  6  Lans.  247 1479 

Pullman  v.  Alley,  53  N.  Y.  637 1582 

Pulver  V.  Burke,  56  Barb.  390 911 

V.  Esselstyn,  22   Misc.   429 172© 

V.  Skinner,   42   Hun   322 1140,  1153,  1156 


TABLE  OF  CASES  1885 

PAGES 

Purcell  V.  Daly,  19  Abb.  N.  Cas.  301 884 

Purdy  V.  Nova  Scotia  Midland  R.  etc.,  Co.,  11  Misc.  406,  8  Misc.  510.  .  1462 

1469 

V.  Rome,  etc.,  R.  Co.,  125  N.  Y.  209,  52  Hun  267 384,  8161 

Purves  V.  Molte,  28  Super.  Ct.  653 1693 

Pusey  V.  New  York  West  Line  R.  Co.,  14  Abb.  Pr.  N.  S.  434 1454 

Putnam  v.  Griffin,  19  Wkly.  Dig.  46 1476 

V.  Interior  Metal  Mfg.  Co.,  169  A.  D.  248 1573 

V.  Lewis,   8   Johns.    389 452 

V.  Siravo,   140   A.   D.    194 654 

V.  Westoott,   19   Johns.   73 548,  1663 

V.Wise,    1    Hill    234 1629 

V.  Wyley,    8    Jolms.    432 388 

Quackenbosa  v.  Lansing,   6  Johns.  49 1190 

Quackenbush  v.  Ehle,  5  Barb.  469 1708 

V.  Mapes,  123  A.  D.  242 586 

Quantmeyer  v.  J.  H.  Mohlman  Co.,  29  Misc.  746 418 

Queensborough  Gas,  etc.,  Co.  v.  Schoncke,  76  Misc.  190 105 

Queens  County  Bank  v.  Leavitt,  56  Hun  426 1111 

v.  Leavitt,   56   Hun   647 436,  437 

Queens  County  Water  Co.  v.  New  York,  186  A.  D.  512 1354 

Quelting  v.  Pleas,  X.  Y.  Daily  Reg.  Apr.  26,  1884 506 

Quereau  v.  Computing  Scale  Co.,  148  A.  D.  860 1344 

Quick  V.   Styvesant,   2   Paige   84 548 

v.  Wheeter,  78  N.  Y.   300 38,  476,  490 

Quigley  v.  Walter,  32  Super.  Ct.  175 1551 

Quin  V.  Hanf ord,  1  Hill  82 364,  434,  435 

V.  Hill,   4  Dem.   69 1617 

Quiucey  v.  White,  63  X.  Y.  370,  5  Daly  327 896,  1529,  1531,  1679 

Quinlan  v.  Russell,  47  Super.  Ct.  212,  94  N.  Y.  350 1145 

v.  Westervelt,  65  Misc.  547 1747 

Quinn  v.  New  York,  16  A.  D.  408 1436,  1438 

V.  Whitney,  204  N.  Y.   363 1128,  1133 

Raabe  v.  Squier,  148  N.  Y.  81 1566,  1570 

Rabinowitz  v.  Cohen,  44  St.   R.   123 278 

V.  Cunard  Steamship  Co.,  119  N.  Y.  S.  625 1001 

Radich  v.  Hutchins,  95  U.   S.   210 124 

Radley  v.   Kenedy,   37   St.  R.    612 1057,  1058,  1085 

Radliff  V.   Dallinger,   141   Mass.    1 96 

Raegener  v.  Hubbard,    167   N.  Y.   301,  40  A.   D.   359 1310,  1311 

Raffles  V.  Wichelhaus,  2  H.  &  C.  906 93 

Rafolovitz  V.   American   Tobacco   Co.,   29   Abb.   N.   Cas.   406.. 384,  385,  475 

490,  559 

V.  American   Tobacco   Co.,    73   Hun   87 478 

Rafsky  v.   Frederick  A.  Smith   Co.,   79   Misc.   353 197,  264 

Raferty  v.  World  Film  Corp.,   180  A.  D.  475 1565,  1566,  1590 

Rague  v.  New  York  Evening  Journal  Pub.  Co.,  1G4  A.  D.   126 444,  478 

486,  488 

Raile  v.  Peerless  American  Products  Co.,  192  A.  D.  506 1500 

Railway  Advertising  Co.  v.  Standard  Rock  Candy  Co.,  24  Misc.  722..  183 

315 

V.  Posner,   35   Misc.   285 1333 


1886  iraw  YORK  LAW  OF  CONTRACTS 

PAGES 

Rainsford  v.  Rainsford,  57  Barb.  58 1652 

Raisler  Heating  Co.  v.  Clinton  Wire  Cloth  Co.,  168  N.  Y.  S.  668.  .  .  .64,  1503 
Raisler   Sprinkler   Co.   v.   General  Plater^s   Supply   Co.,   173  N.   Y.   S. 

435     .. 1458 

Rait  V;  Carpenter,  78  Misc.  385' '•  •  ■  1711,  1726 

Raleigh,  In  re,  75  Misc.  55 ^34 

Ralli  V.  White,  21  Misc.  285,  20  Misc.  635 1179 

Ralph  V.  Eldridge,  137  N.  Y.  525,  58  Hun  203 1480 

Ramaley  v.  Leland,  29  Super.  Ct.  368 17 

Ramsdell  v.  Coombs  Aeroplane  Co.,  161  N.  Y.  S.  360 1086,  1087 

Ramsey  v.  Gould,  57  Barb.  398 749,     751 

Randall  v.  Grant,  59  A.  D.  485 543 

V.  National  Ice  Co.,  46  St.  R.  787,  53  St.  R.  930 1173,  1626 

V.  O'Brien,    11   Wkly.  Dig.   51 1487 

V.  Reynolds,   52    Super.   Ct.    145 1120 

V.  .Sackett,  77  N.  Y.  480,  56  How.  Pr.  225 1543,  1545,  1546 

V.  Simmons,  134  N.  Y.  S.  523 527 

V.  Sweet,    1   Denio   460 1108,  1109 

Randolph  v.  Field,  84  Misc.  403 938 

V.  Stokes,   125  A.   D.   679 958 

Ranney  v.  People,  22  N.  Y.  413 237 

V.  Warren,    17    Hun    111 191 

Ransom  v.  Cutting,  188  N.  Y.  447,  112  A.  D.  150. 724,     762 

V.  Ransom,    147    A.    D.    835 ' 724 

V.  Vermilyea,    11    St.    R.   683 905,  906,  9U,     971 

V.  Wheelwright,   17  Misc.  141,  73  St.  R.  514 1221,  1237,  1412 

Ransome  Concrete  Machinery  Co.  v.  McDonald,  207  N.  Y.  383 1479 

Rapid  Addressing  Mach.  Co.  v.  Benson,  133  N.  Y.  S.  1053 1293,  1298 

Rapid   Safety  F.   Extinguisher  Co.  v.  Hay-Budden  Mfg.   Co.,   37   Misc. 

556     1204,  1234 

Rapp  V.  Livingston,   14  Daly  402 38,       42 

V.  Washington  Storage  Warehouse,  etc.,  Co.,  75  Misc.  16 815 

Rappelyea  v.   Russell,   1   Daly  214 1615 

Ratchford  v.  Cayuga  County  Cold  Storage,  etc.,  Co.,  159  A.  D.  525 950 

Rathbone  v.  Stocking,  2  Barbi  135 1651 

Raubitsehek  v.  Blank,  80  N.  Y.  478,  44  Super.  Ct.  564 25,     566 

Ranch  v.  Donovan,  126  A.  D.  52 446 

Rauth  V.  Davenport,  60  Hun  70 352 

Raven  v.   Rubino,   20   Wkly.   Dig.    124 549 

Rawdon  v.   Blatehford,   1   Sandf.  Ch.  344 210,     227 

Rawson  v.  Lampman,  5  N.  Y.  456 1210 

V.  Pennsylvania  R.  Co.,  48  N.  Y.  212 112 

V.  Silo,    114  A.   D.   358 225 

Raymond   v.    Bearnard,    12   Johns.    274 1565,  1593,  1596,  1663.,  1664 

V.  Cowdrey,    19   Misc.   34 1745,  1752 

V.  Layl,   10   Barb.   483 1744 

Raymond  Concrete  Pile  Co.  v.  Thatcher,  166  A.  D.  522 1487 

Raymore  Realty  Co.  v.  Pfotenhauer-Nesbit  Co.,  145  A.  D.  163 1385 

Reab  v.  McAlister,  8  Wend.   109 551,     557 

V.  Moor,  19  Johns.  337 1300,  1459 

Read  v.  French,  28  N.  Y.  285 365 

Read  Machinery  Co.  v.  Harlfinger,  175  N.  Y.  S.  227 1207 

Eeade  v.  Livingston,  3  Johns.  Ch.  481 457 


TABLE  OF  CASES  1887 

Tj'     J.  _  PAGES 

Reading  v    Gray,  37  Super.  Ct.  79 1198,  1240 

Reals  V.  Weston,  28  Misc.  67 1030 

Realty  Advertising,  etc.,  Co.  v.  Englebert  Lyre  Co.,  89  Misc.  m ..'.'.'.'.     481 

V.  Lynn,   135  N.  Y.  S.   581 ', 33        42 

Realty  Federation  v.  New  York  Operating  Co.,  79  Misc.  611 '. .  . .'  1653 

Realty  Co.,  L.   C.  G.  v.  Schlesinger-Gilman  Oonstr.   Co.,   164  N.  Y.   S. 
694     2gg 

Realty  Records  Co.  v.  Pierson,   116  N.  Y.  S.  547 '.'. 1625 

V.  Slutzkin,    132    N.    Y.    S.    313 450 

Realty  Transfer   Co.   v.   Cohn-Baer-Myers,  etc.,  Co.,   132  A.   D    286    60 

Misc.    623     '         jgyg 

Reardon  v.  Woerner,  111  A.  D.  259 937      945 

Recknagel  v.  Steinway,   5«  A.   D.   352,   33  Misc.   633.... 210,  212,  218,'     403 

589,     93.5 

Redf ern  v.   Cornell,   6  A.  D.  436 274      281 

Rediean  v.  Interchangeable  Magnetic  Sign  Co.,  162  A.  D.  803 .'     476 

Redmond  v.  Tone,  32  St.  R.  260 244,     256 

Reed  v.  Clark  Cove  Guano  Co.,  47  Hun  410 332^     333 

V.  Girty,    19    Super.    Ct.    567 1538,1541 

V.  Hayward,  82  A.  D.  416 1625 

V.  ProTrident  Sav.  L.  Assur.  Soc,  36  A.  D.  250 621 

V.  Pruyn,    7    Johns.    426 1639 

V.  Randall,   29  N.   Y.   358 ' 1384,  1387,  1388 

Reedy  Elevator  Co.  v.  Berman,  107  N.  Y.  S.  59 1597 

Reese  v.  Resburgh,  54  A.  D.  378 761 

Reeser  v.  Union  Distilling  Co.,  7  Misc.  396 750 

Reeves  v.  Fulton  Market  Refrigerating  Co.,  105  Misc.   130 81,  466,     470 

Reformed  Protestant  Dutch  Church  v.  Bradford,  8  Cow.  457 1487 

V.  Brown,  29  Barb.  335,  24  How.  Pr.   76 ; 593,     594 

V.  Hardenbergh,  .48  How.  Pr.   414 595 

Regina  Co.  v.  Gately  Furniture  Co.,   171  A.  D.  817 1388 

Reichman  v.  Pretzfelder,  151  N.  Y.  S.  898 424,     436 

Reid  V.  Farrar,  6  St.  R.  199 1722,  1723,  1724,  1725 

V.  State  Bank,   119  N.  Y.  S.  242 1610 

ReiflF  V.  Western  Union  Tel.  Co.,  49  Super.  Ct.  441 613 

Reilly  v.  Dodge,   131  N.  Y.   153 1277 

V.  Gray,    77    Hun   402 895,  896,  917,  918,     923 

V.  Haseltine   (Nos.  1,  2),  127  A.  D.  64 334 

V.  Lee,   41   St.  R.  559 1262,  1433 

V.  New  York,  111  N.  Y.  473 218 

V.  Reilly,  63  A.  D.  169 171,  176,  1047 

Reimer  v.  Green  Room  Club,-  84  N.  Y.  S.  561 88 

Reischfield  v.  Reischfield,  100  Misc.  561 938 

Reisler  v.  Dempsey,   173  N.   Y.   S.   212 616,  626,     691 

Reiss  V.   Levy,   175   A,   D.   938 235,     238 

V.  Usona  Shirt  Co.,  174  A.  D.  181 1327,  1329,  1330 

Reitman  v.  Scheyer,  165  N.  Y.  S.  452 1753 

Remington  v.  Van  Ingen,  9  Misc.  128,  6  Misc.  215 243,  245,     276 

Remington  Paper  Co.  v.  O'Dougherty,  36  Hun  79 1540 

Remmers  v.   Berbling,   66  Misc.   291 314,  316,  1574 

Remmey  v.  Van  De  Carr,  177  A.  D,  237 42,  475,  487 

Renard  v.  Grenthial,  81   Misc.   135 243 

Renault  Freres  Selling  Branch  v.  Sewall,  152  A.  D.  23 1120 


1888  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Renfrew  v.  McDonald,   11  Hun  254 792,  784,     786 

Reno   V.   Bull,   22.6  N.   Y.   546 183,  230,  275,  281,  282,     293 

Repelow  v.  Walsh,  98  A.  D.  320 511 

Repplier  v.  Bloodgood,  31  Super.  Ct.  34 781 

Requa  v.   Bulkley,   1   City   Ct.   153 1463,  1466,  1511,  1520 

V.  Holmes,    26   N.   Y.   33» 736 

Reusens  v.  Gerard,  160  A.  D.  625 3O0 

Rex  V.  Worfleld,   5  T.  R.   506 1324 

Rexford  v.  Rexford,  7  Lans.  6 127,     140 

Reynolds    v.    Commerce    F.    Ins.    Co.,    47    N.    Y.    597 11'92,  1194,  1195 

1220,  1241 

V.  Guilbert,   13   Hun   301 387,  486 

V.  Lawton,  62  Hun  596 1153 

V.  Leyden,    24   A.   D.    395 312 

V.  Leyden,    39   A.   D.   650 266 

V.  Manhattan  Athletic  Club,  2  Misc.  581 1436 

V.  Robinson,   64  N.  Y.  589,   82  N.  Y.   103 1257,  1258 

V.  Robinson    110   N.   Y.   654 16 

V.  Stein,  117  N.  Y.  S.  985 565 

V.  Ward,   5   Wend.  501 361,  492,  509,     510 

Rheel  v.  Hicks,  25  N.  Y.  289 1686,  1691,  1692 

Rhinelander  v.  Farmers'  Loan,  etc.,  Co.,  172  N.  Y.  519,  58  A.  D.  473.  .   1223 

1231 

Rhodes    v.    Hinds,    79    A.    D.    379 1465,1466 

V.  Newhall,    126  N.    Y.    574 110 

V.  Stone,    44   St.    R.    17 958,  960,  1720,  1721,  1722 

Ricart  v.  Townsend,  6  How.  Pr.  460 1543 

Rice  V.  Butler,  160  N.  Y.  578,  25  A.  D.  388 '...1084,  1085,  1089,  1107 

V.  Churchill,  2  Denio  145 1454 

V.  Dewey,  54  Barb.  455 413 

V.  Grange,  131  N.  Y.  149,  39  St.  R.  163 360,  468,  469,     554 

V.   Kabak,   72   Misc.    16 1649 

V.  Mather,   3   Wend.    62 468,     469 

V.  Peet,    15    Johns.    503 1039 

V.  Postal  Tel.-Cable  Co.,  174  A.  D.  39,  219  N.  Y.  629 190 

V.  Rice,  43  A.  D.  458 562,     576 

V.  Welling,    5    Wend.    595 526 

Rich  V.  Wright,  57  A.  D.  23G 1548 

Richard  v.   Clark,   43   Misc.  622 1252 

V.  Quintard,  51  N.  Y.  636 765,     766  • 

Richards  v.  Day,  137  N.  Y.  183,  45  St.  R.  722 29 

V.  Edick,    17    Barb.    260 ■ 59,  470,  471,       472 

V.  Ernst  Weiner  Co.,  145  A.  D.  353,  207  N.  Y.  59 616,  617,  664,     665 

V.  Levison,   142  N.  Y.   S.  272 435,  559,  560,     569 

V.  Millard,  56  N.   Y.   574 1192 

V.  Vanderpoel,  1   Daly  71 128,  129,     131 

V.  Warring,    39   Barb.    42 1219 

V.  Wresohner,   156  N.  Y.   S.   1054,  174  A.  D.  484 1509,  1511,  1527 

v.  Young,   84   N.   Y.  S.   265 1627,  1708,  1741 

Richardson  v.  Carpenter,  32  Super  Ct.  360,  46  N.  Y.  660 364 

V.  Case,  3  Civ.  Proc.  295 1549 

V.  Crandall,  48  N.  Y.  348,  47  Barb.  335,  30  How.  Pr.  134.... 614,     669 

670,  671,  980,  981,     982 


TABLE  OF  CASES  1889 

PAGES 

Richardson  v.  Draper,  87  N.  Y.  337 1542,  1543,  1544 

V.English,    22    Wkly.    Dig.    431 1458 

V.  Levi,    m    Hun    432 1387,  1389 

V.  Mellish,  2  Bing.  C.  P.  229 613 

V.  New  York,  etc.,  E.  Co.,  122  A.  D.  120 1609 

V.  Trimble,  38  Hun  409 183 

Richardson,  etc.,  Co.  v.  Gudewill,  30  Misc.  818 1391 

Richfield  Springs  First  Nat.  Bank  v.  Keller,   127  A.  D.  435 . .  382,  445,     450 

563 

Richmond  v.  Roberts,  7  Johns.  319 130 

Richmond  County  v.  Frean,  1  Thomp.  &  C.  431 1679 

V.  Van   Clief,    1   Hun   454 1679 

Richmondville  Union  Seminary,  etc.,  v.  Brownell,  37  Barb.  535 486,     594 

Rickard  v.   Stanton,   16   Wend.   25 1701 

Rickert-Finlay  Realty  Co.  v.  Illinois  Surety  Co.,  157  A.  D.  930 1435 

Rider  v.  Powell,  28  N.  Y.  310 102,     187 

V.  Union  India  Rubber  Co.,  28  N.  Y.  379,  18  Super.  Ct.  85 1611 

Rider  L.  Raft  Co.  v.  Roach,  97  N.  Y.  378 662,  1118,  1529,  1533,  1538 

Rldgely  v.  Keene,  134  A.  D.  647 766,  768,     993 

Ridgway  v.  Grace,  2  Misc.  293 341,  384,  385,     520 

Rielly,  In  re,  2  Abb.  Pr.  N.  S.  334 1062 

Riendeau  v.  Bullock,  147  N.  Y.  269,  48  St.  R.  876 '. 1391 

Riera  v.  Salo  Art  Metal  Co.,  134  A.  D.  497 378 

Riggs   V.    American   Home   Missionary    Soc,    35   Hun   656..  1017,  1025,  1026 

1042,  1043 

V.  American   Tract    Soc,    19   Hun    481 1039 

V.  American  Tra<;t  Soc,   84  N.  Y.  330 1041,  1042,  1043 

V.  American  Tract.  Soc,  95  N.  Y.  503,  16  WIcIy.  Dig.  391 1017,  1018 

V.  Ryan,   121  A.  D.   301 947,     948 

Rigney  v.  New  York  Cent.,  etc.,  R.  Co.,  217  N.  Y.  31,  161  A.  D.  187..    1146, 

1163,  1164 

Riker   v.   Comfort,    140iA.   D.    117 476,  1282 

Riley  v.   Albany   Sav.   Bank,   36   Hun   513 1034,  1042 

V.  Black,   1  Misc  288,   40  St.  R.   973 1343 

V.  Brooklyn,  46  N.  Y.  444,  56  Barb.  559 246 

V.  Dowry,  44  St.  R.  233 409 

V.  New  York,  96  N.  Y.  331,  49  Super.  Ct.  537....  1175,  1190,  1222,  1605 

V.  Western  Union  Tel.  Co.,  8  Misc.  217,  6  Misc.  221 819,     822 

Ring  V.  Ring,  127  A.  D.  411,  199  N.  Y.  574,  55  Misc  420 124,  171,  1584 

1585 
Riordan  v.  Tremont  First  Presb.  Church,  6  Misc.  84,  3  Misc  553..  1137,  1146 

1147,  1152 

Ripley  v.  Aetna  Ins.  Co.,  30  N.  Y.  136,  29  Barb.  552 367,  702,     703 

V.  Hazelton,  3  Daly  329 192,  1575 

V.  Larmouth,    56    Barb.    21 1204,  1219 

V.  Warden,    1    Caines   175 1382 

Ripson  V.  Hart,  64  A.  D.  593 83 

Risdon  v.  De  La  Rua,  51  Super.  Ct.  63 1672,  1673 

Eisley  v.  Brown,  67  N.  Y.   160 1543 

V.  Smith,  64  N.  Y.  576,  39  Super.  Ct.  137 376,  397,  450,     452 

1484,  1490 

Rittenhouse  v.  Independent  Line,  etc.,  44  N.  Y.  263,  1  Daly  474 871 

Ritter  v.  Phillips,  53  N.  Y.  586,  34  Super.  Ct.  289 1678 


1890  NEW  YORK  LAW  OF  CONTRACTS 

PAQES 

Roach  V.  Curtis,  115  A.  D.  765 960 

V.  New  York  Ins.  Co..  SON.  Y.  546 702 

V.  Quick,   9   Wend.    328 1056 

Robb  v.  Washington,  etc..  College,  103  A.  D.  327 53,  486 

Robbins  v.  Butcher,  104  N.  Y.  575 1131 

V.  Chicago,  4  Wall.  657 1645 

V.  Clock,    59   Misc.    28© 547 

Roberge  v.  Bonner,  185  N.  Y.  265 638 

V.  Winne,  144  N.  Y.  709 81 

•      V.  Winne,    71    Hun    172 ..438,  527 

Roberts   v.   Cobb,   31   Hun   150 595,  1135 

V.  Cobb,   103  N.   Y.   600,   22   Wkly.   Dig.   182 595 

V.  Ellwood,    24   Wkly.   Dig.    135 1687 

V.  Ely,   113   N.    Y.    128 1647,  1648,  1649 

V.  Little,   92   Misc.   497 153,  154,  156,  157,  163 

V.  Murray,    40   Misc.    339 315 

V.  New   Yorlc,   5   Abb.    Pr.    41 993 

Robertson  v.   Caskey,  45  St.   R.   623 1627 

V.  Clocke,  18  A.  D.  363 510 

V.  Ongley  Electric  Co,,   146  N.  Y.   20 1193,  1204,  1236,  1241,  1242 

V.  Sayre,    134   N.  Y.   97 782,  784 

V.  Smith,    18   Johns.  .  459 1538,  1547,  1548,  1549 

Robinson,  In  re,  203  N.  Y.  380 1244 

In  re,  40  A.  D.  23 1533,  1545,  1546 

V.  Chamberlain,   34  N.  Y.  389 1162 

V.  Chinese  Charitable,  etc.,  Ass'n,  47  A.  D.   69 1459 

V.  Cropsey,  3  Edw.  138,  6  Paige  480 1284 

V.  Cushman,    2    Denio    149 1717,  1722,  1723 

V.  Dauchy,    3    Barb.    20 197 

V.  Flint,    58    Barb.    100 271,  275 

V.  Frank,   107   N.   Y.   655 1377 

V.  Godfrey,  2  Mich.  408 700 

V.  Hunt,    88   Hun    285 1086,  1087 

V.  International  L.  Assur.  .Soc,  42  N.  Y.  54,  52  Barb.  450 954 

V.  Jewett,  116  N.  Y.  40,  14  St.  R.  223 491,  502 

V.  Kalbfleisch,  2  Hun  683 685 

V.  Kalbfleisch,    5    Thomp.    &    C.    212 970 

V.  Litz,  123  N.  Y.  S.  362 1751 

V.  New  York   Cent.,   etc.   R.   Co.,    145   A.   D.   391 829 

V.  Raynor,   28   N.   Y.   494,    36   Barb.   128 1257,  1258,  1708,  1709 

1710,  1715 

V.  Striker,  47  Hun  546 533,  786,  790 

V.  Syracuse  Rapid  Transit  R.  Co.,   100  A.  D.  214 233,  293 

V.  Vaughan,  49  A.  D.   170 271,  282,  328 

Roble  V.   Montgomery,   20   Johns.   15 1313 

Roblee  v.  Gallentine,   19  Wkly.  Dig.   153 1718 

Roby  V.   Reynolds,   65  Hun   486 1386 

Roche  V.  Road  Driver's  Ass'n,  96  N.  Y.  S.  205 1613 

Rochester  t.  Montgomery,  72  N.  Y.  65 1644,  1646 

Rochester  Dry  Goods  Co.  v.  Fahy,  111  A.  D.  748,  188  N.  Y.  629 1138,  1143 

Rochester,  etc..  Land  Co.  v.  Davis,  79  Hun  69 89,  107,  186 

Rochester  Lantern  Co.  v.  Stiles,  etc..  Press  Co.,  135  N.  Y.  209 1130,  1132 

Rochester  Printing  Co.  v.  Loomis,  45  Hun  93 196,  224 


TABLE  OF  CASES  1891 

PAGES 

Rochester  Telephone  Co.  v.  Ross,  195  N.  Y.  429,  125  A.  D.  76 389,  390 

1146,  1163,  11661 

Rockfeller  v.  Robinson,  17  Wend.  206 1653 

Rodcwell  V.   Charles,   2   Hill   499 619,  987 

V.  Hurst,  36  St.  R.  735' 1413 

Rockwood  V.  Oakfield,  2   St.  R.  331 898,  900,  907,  913 

Rode  V.  Auerbach,  .31  Mise.   765 1280,  1281,  1499 

Rodgers  v.  Baker,  136  A.  D.  851 1654 

V.  New  York,   51  Misc.   119 1294 

V.  Rodgers,   186   A.  D.   77 498,  931 

Rodman  v.  Munson,  13  Barb.  63,  13  Barb.  188 395 

Roe  v.  Barker,  82  N.  Y.  431,  17  Hun  84 1141,  1160 

Roediger  v.  Sirmnons,  14  Abb.  Pr.  N.  S.  256 927 

Roehm  v.  Horst,  178  U.  S.   1 1471,  1476 

Roessle  v.  Lancaster,  130  A.  D.  1 263,  328 

Rogers  v.  Berry,  10  Johns.   132 1055,  1066 

V.  Cruger,    7    Johns,   557 1052,  1054,  1055 

V.  Eagle  F.  Ins.  Co.,  9  Wend.  611 344,  345 

V.  Kneeland,   10  Wend.  218,   13  Wend.   114 1223 

V.  McGuire,   32   St.  R.   1104 1393 

V.  New  York,  etc..  Land  Co.,  17  St.  R.  131 1457 

V.  Polytechnic   Institute,    87    A.   T>.    81 547,  557 

V.  Rogers,   4   Paige   516 943 

V.  Salmon,    8    Paige    559 1270 

V.  Smith,  47  N.  Y.  324 1210,  1211 

V.  Wiley,    131    N.   Y.    527 406,  407,  442 

Rohkohl  V.    Sussm.an,   61   Misc.   246 362,  391,  563,  664 

Itohrschneider  v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  216 312 

Roland  v.  Pinckney,  8  Mise.  458 475 

Eoldan  v.  Power,   14  Misc.  480 1677 

Rolfe  V.  Delmar,  30  Super.  Ct.  80 990i 

Rollin  V.  Pickett,  2  Hill  552 83 

Rollins  V.  Sidney  B.  Bowman  Cycle  Co.,  96  A.  P.  365 1293 

Romaine  v.  Beacon  Lithographic  Co.,  13  Misc.  122 343,  497 

Rome  Sa,v.  Bank  v.  Krug,  102  N.  Y.  331,  32  Hun  270 431 

Roof  V.  Stafford,  7  Cow.  179,  9  Cow.  626 1065,  1082,  1083,  1089 

Roome  v.  Riley,  13  Wkly.  Dig.  459 271 

Rooney  v.  Second  Ave.  R.  Co.,  18  N.  Y.  368 724 

Roosevelt  v.  Dale,  2  Cow.  129,  5  Johns.  Ch.  175 86 

V.  Mark,   6  Johns.   Ch.   266 1608,  1641 

V.  Nusbaum,  75  A-.  P.   117 486,  490,  491 

Root  V.  Long  Island  R.  Co.,  114  N.  Y.  300,  1  St.  R.  503 688 

V.  Strang,   77   Hun    14 528,  545,  566,  567,  574 

V.  Zaller,  19  St.  R.  679 107,  186 

Rosbach  v.  Sackett,  etc.,  Co.,  134  A.  D.  130 76 

Rosboro  V.  Peck,  48  Barb.   92 1685 

Roscoe  V.  Stafford,  61  A.  D.  289.  . 188,  296 

Rosco  Trailing  Co.  v.  Pringle,  111  Misc.  605 423 

Rose  V.  Bristol,  174  A.  D.  15 1523,  1525 

V.  Mather,   51   N.   Y.    108 275 

V.  Merchants'  Trust  Co ,  96  N.  Y.  S.-  946 2'J6,  307,  318 

V.  Poulton,  2  B.  &  Ad.   822 1014 

V.  Saunders,   38  Hun   575 235,  239,  285 

V.  Truax,   21   Barb.   361 676,  678,  970,  975,  976,  993 

56 


1S92  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Eoseman  v.  Mahoney,  86  A.  D.  377 440 

P.osen  V.  Bamberger,  67  Misc.   181 1193 

V.  Bonagur,  143  N.  Y    S.  1059 1403,  1459 

V.  Drusa,  178  N.  Y.  S.  259 1336,  1338,  1413,  1423 

V.  Vienna  Roll  Baking  Co.,  163  N.  Y.  S.  90 1325 

Rosenbaum  v.  Gunter,  3  E.  D.  Smith  203 233,  256,  262,  316,     1574 

Rosenberg  v  Block,  118  N.  Y.  329,  54  Super.  Ct.  537 1670 

V.  Boehm,  56  St.  R.  76 1549 

V.  Jefferson,    98  Misc.    616 644 

Rosenfeld  v.  Henderson,  5  Month.  L.  Bui.  2 903 

V.  New,  32  St.  R.  301 1187 

V.  Peck,   149  A.  D    663 1752 

V.  Segalowitz,   123  N.  Y.  S.  815 490 

Rosengarten  v.  Zipser,  162  N.  Y.  S.  255 1325 

Rosenkranz  v.  Eagle  Sav.,  etc.  Co.,  180  A    D.  388 331 

Rosenstein  v.  Farish  Co.,  185  N.  Y.  S.  42,  109  Misc.  411 1219,  1221 

1244,  1246,  1493 
Rosenthal  v.  American  Bonding  Co.,  207  N.  Y.  162,  143  A.  D.  362,  124 

N.   Y.   S.   905 1189,  1195,  1234 

V.  Rubin,   148  A.  D.  44 1311 

V.  Rudnick,  65  A   D.  519,  76  A.  D.  624 430 

Rosenthal  Paper  Co.  v.  National  Folding  Box,  etc.,  Co.,  226  N.   f.  313, 

175  A.  D.  606,  95  Misc.  235,  91  Misc.  405 1125,  1128,  1129,  1130,  1131 

1304,  1305,  1306,  1307,  1309,  1314,  1373,  1471,  1472,  1475 

Rosenwald  v.  Goldstein,  27  Misc.  827 440 

Rosenwasser  v.  Amusement  Enterprises,  88  Misc    57 322,  642,     644 

Rosenzweig  v.  McCaggrey,  28  Misc.  485,  27  Misc.  808 1533 

Rosevear  v.  Sullivan,  47  A.  D.  421 138,  209,     345 

Rosewater  v.  Glen  Telephone  Co.,  81  A.  D.  275 696 

Rosner  v.  Waldman,  179  N.  Y.  S    109 1200,  1204,  1326 

Ross  V.  Curtis,  30  Barb.  238,  31  N.  Y.  606 1652 

V.  Farris,  18  Hun  210 365 

v.  Hardin,   79   N.   Y.   84 '.'.'.['.  .637,  1353,  1695 

V.  Hurd,   71   N.  Y.   14 37O 

T.  Mather,  51  N.  Y.  108,  47  Barb.  582 334 

V.  New  York,  85  A.  D.  611 ' '    1441 

V.  Ross,  6  Hun   80 158      jge 

V.  Sadgbeer,    21    Wend.    166 861'     862 

Rosseau  v.  Rouss,  180  N.  Y.  116,  91  A.  D.  230.  .376,  403,  519,  638,  1147^  1148 

Rostern  v.  Dodd,  2  Wkly.  Dig.  239 I74O 

Roth  V  Baum,  153  N.  Y.  S.  185 1580 

V.  Buffalo,  etc.,  R.  Co.,  34  N.  Y.  548 1276 

V.  Haviland,    19   Misc.    317 1201    1234    1411 

V.  Palmer,   27   Barb.    652 '  1624'  1630 

V.Phillips,    23   Misc.    240 .'     466 

V.  Roth,   77   Misc.   673 ...[..[......[.  i939 

Rothenberg  v    Shapiro,  140  N.  Y.  S.  148: 1388 

Rothmiller  v.  Stein,  143  N.  Y.  581 '.'.'.'.211,  215,"  '2V9','22o'  '2'2'l,     222 

Rothsdhild  V.  Frank,   14  A.  D.  399 310,  452,  455,  586,     588 

V.  Mack,  115  N.  Y.  1,  42  Hun  72 253    1654 

V.  Porter,  46   St.   R.   262 252'     271 

JRothstein  v.  Isaac,  124  A.  D    133 '....'.'.'.'.'...  .276    307*     314 


TABLE  OF  CASES  1893 

PACES 

EoTirke  v.  Duffy,  15  Abb.  Pr.  340 , 417 

V.  Story,  4  E.  D.  Smith  54 '. ........      139 

Eoussel  V.  Mathews,  62  A.  D.  1,  171  N.  Y.  634 354,  1393,  1488 

Routledge  v.   Worthington  Co.,   119   N.  Y.   592 48 

Roux  V.  Rothschild,  37  Misc.  435,  78  A.  D.  637 207 

Row  V.  Martin,  2  Cow.  417 I705 

Rowe  V.  Stevens,  53  N.  Y.  621      77I 

Rowe  V.  Thompson,  15  Abb.  Pr.  377 448 

Rowcll  V.  Haines,  63  Misc    102 225 

Rowland  v.  Miller,  139  N.  Y.  93 885 

V.  Phalen,   14  Super.  Ct.  43 465 

Rowley  v.  Stoddard,  7  Johns.  207 1535,  1536 

Royal  Indemnity  Co.  v.  Danziger,  101  Misc.  505 434,  524^     588 

Royce  v.  Watrous,  73  X.  Y    597,  7  Daly  87 284 

Roy  Co.,  James  v.  Roy  Woolen  Co.,  172  A.  D.  269 1612 

Rozen  v.  Dry  Dock,  etc.,  R.  Co.,  7  Misc.  130 107 

Rubber  Trading  Co.  v.  Manhattan  Rubber  Mfg.  Co.,  221  N.  Y.  120,  164 

^-  D.  477 1471,  1476 

Ruben  v.  Lewis,  20  Misc.  583 264,     278 

Rubens  v.  Ludgate  Hill  Steamship  Co.,  48  St.  R.  732 .'     825 

Rubenstein,  In  re,  13  St.  E.  891 1352 

Rubin  V.  John  C.  Gabler  Co.,  127  A.  D.  275 1499,  1704 

Euckman  v.  Bryan,  3  Denio  340.  .  . : 914,     961 

V.  Pitcher,    1   N.  Y.   392,  20  N.   Y.   9 887,  888,  889,  890,     902 

906,  907,  908,  909,     911 

V.  Pitcher,  20  N.  Y.  9,  13  Barb.  556 907,  908,     912 

Rudiger  v.  Coleman,  199  N.  Y.  342 1568 

Ruff  V.  Rinaldo,  55  N.  Y.  664 1447 

Ruggiero  v.  Tufani,  54  Misc.  497 1618 

Buhl  V.  Heintze,  97  A.  D.  442 1626 

V.  Thomas,   57   A.   D.   623 1639 

Rundell  v.  Bentley,  53  Hun  272 1742 

Runt  V.   Herring,   2   Misc.    105 609,  698,  699,  815,     993 

Runyan  v.  Nichols,   11  Johns.  547 557 

Ruse  V.  Mutual  Ben.  L.  Ins.  Co.,  23  N.  Y.  516,  26  Barb.  556 621 

Rush  V.  Dilks,  43  Hun  282 1157 

V.  Wagner,  34  St.  R.  798 1400,  1407 

Rusling  V.  Union  Pipe,  etc.,  Co.,  5  A.  D.  448 1259 

Russ  V.  Maxwell,  94  A.  D.  107 344 

Russell  V.  Allerton,  108  N.  Y.  288,  31  Hun  307..  1235,  1414,  1415,  1416,  1424 

V.  Amlot,   132  A.  D.   584 16.32,  1633 

V.  Brownell,  20   Wkly.  Dig.   504 92 

V.  Burton,    66    Barb.    539 614,  678,  679,  681,  1000,  1004,  1006 

V.  Cook,    3   Hill   504 422,  427,     574 

V.  Kinney  1  Sandf.  Ch.  34 581 

V.  Rogers,   10  Wend.   473 786,     790 

V.  Rogers,  15  Wend.  351 581 

V.  Wylly,   119  N.  Y.  S.  155 1257 

Rust  V.  Eckler,  41  N.  Y.  488 1386,  1572 

V.  Gott,   9   Cow.    169 888,     906 

V.  Hauselt,   46   Super.    Ct.    22 442 

Rutgers  v.  Lucet,  2  Johns.  Cas.  92 366 


1894  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Ru  Ton  V.  Everitt,  35  A.  D.  412 838,  842,  859,  860 

Rutty  V.  Consolidated  Fruit  Jar  Co.,  52  Hun  492 1377 

Ryan  v.  Boltz,  48  Super.  Ct.   152 1104,  1106 

V.  Manufacturers',  etc..  Bank,  9  Daly  308 276 

V.  Pistone,   89   Hun   78 433,  434 

V.  Voelkl,   26   Misc.    840 1393,  1400 

V.  Ward,  48  N.  Y.   204 8 

Ryder,  In  re,   11  Paige   185' 1743 

V.  New  York,  64  N.  Y.  S.  969 1613 

V.  Wall,  29  Misc.  377 250,  278 

Ryer  v.  PYudential  Ins.  Co.,  85  A.  D.  7 703 

V.  Wiberley,   4   Hun   632 1253 

Ryerss  v.  Wheeler,  22  Wend.  148 83 

Ryle  V.  Brown,  50  Super.  Ct.  174 326 

Sabarsky  v.  Drew,  176  A.  D.  80 1420 

Sabin  v.  Kendrick,  36  A.  D.  443 1249,  1321 

Sabinson  v.  Herter,  30  Misc.  439 1650 

Sachs  V.  American  Surety  Co.,  72  A.  D.  60 1219 

Sackett  v.  Sackett,  14  St.  R.  251 1148 

Sadallah  v.  Mandour,  94  N.  Y.  S.  562'. 271,  282 

Sadlier  v.  Riggs,  15  Daly  522 1612 

Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387 1414 

Safford  v.  Stevens,  2  Wend.  158 1142 

Sagalowitz  v.  Pellman,  32  Misc.  508 470,  490 

Sage  V.  Hazard,  6  Barb.  179 462,  481 

V.  Shepard,  etc..  Lumber  Co.,  4  A.  D.  290,  158  N.  Y.  672 1623,  1628 

Sager  v.  Gonnermann,  50  Misc.  500 592,  596,  598 

V.  Nichols,   1   Daly   1 : 1550 

Sahler  v.  Williams,  17  Wkly.  Dig.  80. 1650 

Sailly  V.  Cleveland,  10  Wend.   156 1136 

St.  Cyr  V.  Sothern,  140  A.  D,  888 1350 

St.  Dunstan  Soc.  v.  Mendelson,  120  N.  Y.  S.  49 329 

St.  Hubert  Guild  v.  Quinn,  64  Misc.  336 245,  615,  957 

St.  James  Co.  v.  Security  Trust,  etc.,  Ins.  Co.,  82  A.  D.  242 1630 

St.  John  V.  Potter,  46  St.  R.  883 1431 

St.  John  V.  Youmana,  13  Wklv    Dig.  354 ' 1574 

St.  John's  College  v.  '^tna  Indemnity  Co.,  201  N.  Y.  335 1435 

St.  Lawrence  County  Nat.  Bank  v.  Watkins,  153  A.  D.  551,  76  Misc. 

633 561,  569 

St.  Louis  Third  Nat.  Bank  v.  Graham,  174  A.  D.  503 1541,  1547 

St.  Luke's  Home  v.  Association,  etc.,  52  N.  Y.  191 1186 

St    Mark's  Church  v.  Teed,  120  N.  Y.  583,  44  Hun  349 341,  376,  377 

382,  383,  447,  1135,  1138 

St.  Nicholas  Ins.  Co.  v.  Howe,  20  Super.  Ct.  450 541 

St.  Paul's  Church  v.  Ford,  34  Barb.  16 1531 

St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  186  N.  Y.  89,  105  A.  D. 

341,  42  Misc.  102 704,  1566 

Saitch  V.  Kelley,  154  A.  D.  864 1184,  1185,  1219,  1236,  1237 

Saitta  V.  New  York  etc..  Mail  Steamship  Co.,  146  A.  D.  105 282 

Salisbury  v.  Henion,   138  A.  D.   389 30 

V.  Howe,  87  N.  Y.   128 274,  275,  327 

Salomon  v.  Olkin,  91  Misc.  17 ..... 1573 

Salzstein  v.  Kleinberg,  88  N.  Y.  S.  1011 1704 


TABLE  OF  CASES  1893 

PAGES 

Sammis  v.  Huntington,   104  Misc.  7 70 

Sampson  v.  Grand  Rapids  School  Furniture  Co.,  55  A.  D.  103 1705 

Samuel  v.  Hams,  187  A.  D.  783 656,  1347 

Samuels  v.  Fidelity,  etc.,  Co.,  49  Hun  122,  121  N.  Y.  630 .'     621 

Sand  V.  Kenney  Mfg.  Co.,  113  N.  Y.  S.  972 192 

Sander  v.  Hoffman,   64  N.   Y.   248 842      864 

V.  Savage,  75  A.  D.  333,  36  Misc.  385 1029,  1031,'  1033 

Sanders  v.  Betts,   7   Wend.    287 1206,  1240 

V.  Gillespie,  59  N.  Y.  250,  64  Barb.  628 .'     387 

V.  Pattlitzer  Bros.  Fruit  Co.,  144  N.  Y.  209 24,  25,  26,       27 

V.  Pottlitzer  Bros.  Fruit  Co.,  53  St.  Rep.  645 63 

Sanderson  v.  Goodrich,  46  Barb.  616 622,  628,  971,  974,  987,  993.     994 

Sandford  v.   Handy,   23   Wend.    260 255,  261,  270,  312,     322 

V.  MeiLean,   3   Paige    117 1062 

Sandiford  v.  Frost,  9  A.  D.  5'5 732,     734 

Sands  v.  Church,  70  Hun   483 738,     739 

V.  Crooke,  46  N.  Y.  564 382,  485'     544 

V.  Gilleran,   159  A.  D.  37 511 

V.  Hughes,   53   N.   Y.   287 736,  741,     742 

V.  New  York  L.  Ins.  Co.,  50  N.  Y.  626,  59  Barb.  556 955,  956,  1526 

Sanford  v.  Brown  Bros.  Co.,  208  N.  Y.  90 1219,  1235 

T.  Commercial  Travelers'  Mut.  Ace.  Ass'n.,  147  N.  Y.  326,  86  Hun 

380    702,  704,  705,     712 

V.  Wheeler,   2   City   Ct.   227 541 

San  Remo  Copper  Min.  Co.  v.  Moneuse,  149  A.  D.  26,  132  N.  Y.  S.  570.  .        82 

610,  810,  995,     996 

Santa  Fe,  etc.,  R.  Co.  v.  Grant  Bros.  Oonstr.  Co.,  228  U.  S.  177 834 

Saranac  Land,  etc.,  Co.  v.  Roberts,  195  N.  Y.  303,  125  A.  D.  333 727 

728,  729,  730,  735,     744 

Sarantides  v.  Williams,  180  N.  Y.  S.  741 1574 

V.  Williams,  184  N.  Y.  S.  612      316 

Sarasohn  v.  Kamaiky,   193   N.   Y.   203 419,  457,     461 

V.  Miles,  52  A.  D.  628 1654,  1674 

Saratoga  County  Bank  v.  King,  44  N.  Y.  87 857,  858,  973,  986,  993,     997 

Saratoga,  etc.,  R.  Co.  v.  Row,  24  Wend.  74 317 

Satterlee  v.  Frazer,  4  Super.  Ct.  141 724 

V.  Jones,    10   Super.   Ct.    102 615,     672 

Satterly  v.  Deywick,   129  A.  D.   701 1716 

Sattler  v.  Hallock,   160   N.  Y.   291 11S4,  1192,  1197,  1204 

Saunders  v.  New  York  Central,  etc.,  R.  Co.,  135  N.  Y.  613 735 

Saunier  v.  Bamum,  47  A.  D.  28 1122,  1137 

Savage  v.  O'Neil,  44  N.  Y.  298 524 

V.  Sully,  74  Misc.   98 418 

Savery  v.  Ingersoll,  2  St.  R.  218 18,       80 

Sawyer  v.   Chambers,  44  Barb.   42 551 

V.  McLouth,    46    Barb.    350 404,566,574,     575 

Saxe  V.  Shubert  Theatrical  Co.,  57  Misc.  620 1337,  1338,  1415,  1422 

Saxton  V.  Dodge,  57  Barb.   84 282,  399,     400 

V.  Dodge,  46   How.   Pr.   467 1537 

V.  Johnson,    10   Johns.   418 568 

Sayles  v.  Olmstead,  66  Barb.  590 1632 

Sayres  v.  Rathbone,  9  Abb.  Pr.  N.  S.  277 737,     738 


1896  NEW  YOEIC  LAW  OF  CONTRACTS 

PAGES 

Scanlon  v.  Claflin  Oo.,  6  Misc.  595 13a'6 

V.  Wallach,   53  Misc.    104 436 

Seantlebury  v.  Tallcott,  84  Misc.  400 375 

Scarsdale  Pub.  Co.  v.  Carter,  63  Misc.  271 230,  238,  270,  271,  282,     323 

Sehachne  v.  Chamber  of  Commerce,  102  Misc.  197 621,  1198,  1285 

Schaefer  v.  Henkel,  75  N.  Y.  378 1121 

Schall  V.  Schwartz,  181  A.  D.  397 100,     101 

Schanck  V.  Hooper,  160  N.  Y.  S.  627..  156,  160,  1026,  1030,  1031,  1045,  1046 
Schank  v.  Sohuchman,  212  N.  Y.  352,  157  A.  D.  926,  80  Misc.  311....     642 

1590,  1650,  1653 

Scharrath  v.  Dermody,  117  N.  Y.  S.  968 1608,  1665 

Scheftel   v.   Hatch,   70   Hun   597 322 

Scbemerhorn  v.  Vanderheyden,   1   Johns.   139 1136,  1137,  1147 

Sohenck  v.  O'Neill,  23  Hun  209 347 

Sehenectaidy  County  v.  McQueen,  15  Hun  551 1310 

Schenectady,  etc.,  Plank  Road  Co.  v.  Thatcher,  11  N.  Y.  102 484 

Schenectaxiy  Stove  Co.  v.  Holbrook,  101  N.  Y.  45.  .10,  13,  20,  32,  33,  37,      64 

Schenke  v.  Rowell,  7  Daly  286 1434,  1441 

V.  Rowell,   3  Abb.  N.   Cas.   42 1442 

Scheper  v.  Briggs,  28  A.  D.  115 536,  537,     538 

Schermerhorn  v.  Gouge,  13  Abb.  Pr.  315 244,  268,     286 

Scheuer  v.  Monash,  35  Misc.  276 1300,  1459 

Sehieck   v.   Herzog,  7  Misc.   546 651 

Schiflf  V.  Pottlitzer,  51  Misc.  611 351 

Schiffer  v.  Dietz,  83  N.  Y.  300,  53  How.  Pr.  372 1573,  1575 

Schilling  Co.  v.  Raid,  94  A.  D.  500 1488 

Schillinger  Fire  Proof  Cement,  etc.,  Co.  v.  Arnott,   152  N.  Y.  584,  86 

Hun    182     1441,  1448 

Schinotti  v.  Cuddy,  25  Misc.  556 175 

Schleainger  v.  Burland,  42  Misc.  206 1253 

V.  Klinger,  112  A.  D.  853 936 

Schley  v.  Andrews,  225  N.  Y.  110 934,  935,     978 

Schlindler  v.  Sperling,  155  N.  Y.  S.  348 1573 

Schlitz  V.  Kock,  138  A.  D.  535 518,     584 

Schloss  V.  Troman,  154  A.  D.  645 394,    418 

Schmaltz  v.  Weed,  57  A.  D.  245 255,     276 

Schmid  v.  New  York,  etc.,  R.  Co.,  32  Hun  335 1153,  1155,  11561 

Schmidt  v.  Costa,  2  Daly  25-1 1111 

V.  Cowperthwait,    12   Daly   381 419,  480,  1174 

V.  Reed,  132  N.  Y.   108 1281,  1283,  1316 

Schmitt  V.  Howell,  10  Daly  290 913 

Schnaier  v.  Bradley  Contracting  Co.,  181  A.  D.  538 1163,  1164 

V.  Grigsby,  132  A.  D.  854,   199  N.  Y.  577,  61  Misc.  325,  59  Misc. 

595    649,  651,  653,     658 

V.  Navarre  Hotel,  etc.,  Co.,  182  N.  Y.  83,  82  A.  D.  25 626,  631,     652 

Schnaufer  v.  Ahr,  53  Misc.  299 418 

Schneider  v.  Heinsheimer,  26  Misc.  11 492,     495 

V.  Klar,   26  Misc.   767 1302 

V.  Miller,    129   A.   D.    197 1568 

V.  Quosbarth,  19  Wkly.  Dig.  527 276,     319 

V.  Rosenbaum,  52  Misc.   143 1750,  1752 

Schnurr  v.  Quinn,  83  A.  D.  70 549 


TABLE  OF  CASES  1897 

PAGES 

SchoeBcopf  v.  Moerlbaoh  Brewing  Co.,  184  N.  Y.  S.  267 1524 

Schoellkopf  v.  Coatsworth,  166  N.  Y.  77 1197,  1235 

V.  Coatsworth,   55   A.   D.  331 .'  1204 

Schoen  v.  Wagner,  1  A.  D.  298 1273 

Schoenberg  v.  Mutual  Profit  Realty  Co.,  94  Misc.  203 368,     370 

Sehoeneman  v.  Chamberlin,  55  A.  D.  351 277,     317 

Schoener  v.  Lissauer,  36  Hun  100,  107  N.  Y.  Ill 119,  127,  149,     718 

Sehoepf  v.  Bender,  147  A.  D.  894 '     276 

Scholey  v.  Halsey,  72  N.  Y.  578 1662 

V.  Mumford,  60  N.  Y.  498,  64  N.  Y.  521 116,  146,  147,  1680 

Schonberg  v.  Cheney,   3  Hun  677 18 

Schoonmaker  v.  Gray,  208  N.  Y.  209 447,     448 

V.  Hoyt,  148  N.  Y.  425,  72  Hun  407 1188,  1189,  II92'  1239 

V.  Kelly,   42   Hun   299 1581,  1587 

V.  Eoosa,    17    Johns.    301 347,  359,  435,     568 

Schorestene  v.  Iselin,  69  Hun  250 44 

Sahorsch  v.  Hartforvi  City  Paper  Co.,  165  N.  Y.  S.  261 30,  64,  65,       66 

Schott  V.  Burton,   13   Barb.    173 344 

V.  la  Compagnie  Generale,  52  Misc.  236 1357 

Schreyer  v.  New  York,  39  Super.  Ct.   1      1001 

Schroeder  v.  Fredericks,  25  Misc.  740 409 

Schroeppel  v.  Corning,  6  N.  Y.  107 1660 

Schuchman  v.  Winterbottom,  58  Super.  Ct.  105,  130  N.  Y.  699.  .. . 1384 

Schullhofer  v.  Metzer,  30  Super.  Ct.  576 1745 

Schultz  V.  Bradley,  57  N.  Y.  646 1 178 

Sehultze  v.   Cohen,   156  N.  Y.  S.  610 550,     573 

V.  Goodstein,   180  N.  Y.  248,  82  A.  D.   316 1396,  1397,  1398,  1409 

1407,  1436,  1438 

Schulze  V.  Farrell,   142  A.  D.   13 ■ 1569 

Schumaker  v.  Mather,  133  N.  Y.  590,  38  St.  R.  542 243,  255,     258 

260,  268,     328 

Schurr  v.  New  York,  etc..  Suburban  Invest.  Co.,  45  St.  R.  645 663 

Sehutte  v.  Weir,  59  Misc.   438 830,     835 

Schuyler  v.  Smith,  51  N.  Y.  309 50,  1354 

Schwab  V.  E.  G.  Potter  Co.,  194  N.  Y.  409,  129  A.  D.  36 1113 

Schwann  v.   Clark,  9  Misc.   117,  7   Misc.   242 1275 

Schwarting  v.   Bisland,  4  Misc.   534 1751,1753 

Schwartz  v.  Atlantic,  etc.,  Tel.  Co.,  18  Hun  157 819,  820,  823,  824 

V.  Cohn,   129  N.  Y.   S.  464 1419,  1752 

V.  Sable,    154  N.   Y.   S.    121 1459' 

Schwartzman  v.  Pines  Rubber  Co.,  189  A.  D.  749 1530,  1556 

Sohweinburg  v.  Altman,  145  A.  D.  377 1333 

Schweinler  v.  Earl,  183  A.  D.  673 1574 

Schwenk  v.  Naylor,  102  N.  Y.  683,  50  Super.  Ct.  57 249,  256,     266i 

Schworm  v.  Goodrich,  29  Misc.  721 434,     560 

Sciolaro  v.  Asch,   137  A.  D.   667 760,     763 

Scofield  V.  McGregor,  63  N.  Y.  638,  2  Hun  679 1472,  1560 

V.  Van  Syckle,  23  How.  Pr.   97 1542,  1547 

Scolaro  v.  Ensign  Imp.  Co.,  169  N.  Y.  S.  472 126,     142 

Scott  V.  Avery,  5  H.  L.  Cas.  811 707 

V.  Conway,   58   N.  Y.   619 1112 

V.  Frink,  53   Barb.   533 413 


Ig98  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Scott   V.  Libby,  2  Johns.   336 1498 

V.  Monell,    1   Redf.    431 10S5 

V.  Pilkington,   15  Abb.  Pr.  280 1136 

V.  Standart,    19   Wend.    642 1551 

V.  Warner,  2   Lans.   49 86,     422 

Scouton  V.  Eislord,  7  Johns.  36 535,  1289,  1479 

Scranton  v.  Booth,  29  Barb.  171 H 

Scribner  v.  Jacobs,  31   St.  R.  7^4 1271 

Scruggs  V.  CotteriU,  67  A.  D.  583 478,  479,  621,  638,  806,  883,  1174 

Scudder  v.  Burrows,  7  St.  R.  605 131,     134 

Seacord  v.  Morgan,  17  How.  Pr.  394 372 

Seager  v.  Tholens,   182  A.  D.   317 114S 

Seaman  v.   Becar,    15   Misc.    616 238,  243,  256,  259,  261,     293 

V.  Hasbrouck,  35  Barb.   151 1153 

V.  Seaman,    12   Wend.   381 422,  427,  447,     448 

V.  Waddington,    16   Johns.    510 952 

V.  Whitney,  24  Wend.  260 1659 

Searing  v.  Tye,  4  E.  D.  Smith  197 ■ 399 

Sears  v.  Ancient  Order,  etc.,  163  N.  Y.  374,  24  A.  D.  410.  .95,  422,  425,     426 

V.  Conover,  3  Keyes   113 1132,  1475,  1477 

V.  Fowler,   2  Johns.   272 1305 

V.  New  York  Hippodrome  Corp.,  171  N.  Y.  S.  181 70 

V.  Patrick,   23   Wend.    528 1652,  1675 

V.  Shafer,  6  N.  Y.  268,  1  Barb.  408 151,  157,  158,  175,  1026 

Seaver  v.  Lindsay  Light  Co.,  Ill  Misc.  553 61 

V.  Ransom,  224  N.  Y.  233,  180  A.  D.  734 376,  381,  1138,  114? 

1149,  1150,  1151,  1152,  1162,  1163 

Seaward  v.  Tasker,  80  Misc.   570 1650 

•  V.  Tasker,  171  A.  D.  964,  r43  N.  Y.  S.  257 1657 

Second  Ave.  R.  Co.  v.  Coleman,  24  Barb.  300 1675 

Secor  V.  Clark,  117  N.  Y.  350,  56  Super.  Ct.  162 124,  125,  132,     133 

137,  139,     144 

V.  Law,  42  N.  Y.  525 1136 

V.  Law,  22  Super.  Ct.  163,  3  Keyes  525 1152 

V.  Sturgis,  16  N.  Y.  548 1294 

Secord  v.  Lord,  3  Keyes  525,  22  Super.  Ct.  163 1152 

Secular  v.  Bookstaber,  136  A.  D.  868 1595 

Security  Mortg.  Co.  v.  Thompson,  66  Misc.  151 996 

Security  Trust,  etc.,  Ins.  Co.  v.  Cogswell,  48  Misc.  535 1174 

Security   Warehousing   Co.   v.   American  Exch.  Nat.   Bank,    118   A.   D. 

350    1622,  1623 

Sedgwick  v.  Stanton,  14  N.  Y.  289,  18  Barb.  473 608,  611,  676,  678,     679 

682,  683,  684,  719,  720,  723,     725 

See  V.  Bernheimer,  38  Super.  Ct.  40 1481 

Seeley,  In  re,  67  Misc.  358 .' 1711,  1724 

V.  Osborne,  220  N.  Y.  416,  161  A.  D.  844 7j 

V.  Prentiss  Tool,  etc.,  Co.,  158  A   D.  853 351| 

Segal  V.  Heuer,  33  Misc.  601 505 

Seis  V.  Plaisautin,  52  A.  D.  206 230,  255,  256,     264 

Seitless  v.  Goldstein,  164  N.  Y.  S.  682 1335,  1336,  1419,  1423 

Selden  v.  Pringle,   17  Barb.  458 1311 

Seligman  v.  Friedlander,  199  N.  Y.  373 1547 


TABLE  OF  CASES  1899 

PAGES 

Selkirk  v.  Waters,  5  How.  Pr.  296 1548 

Selleck  v.  Tallman,  87  N.  Y.  106,  11  Daly  141 1379 

Semple  Co.,  .Jamison  v.  Richard,  78  Misc.  355 450,    455 

Seneca  County  Bank  v.  Lamb,  26  Barb.  595 974 

V.  Neass,  5  Denio  329,  3  N.  Y.  442 647 

Seneca  Falls  v.  Botscb,  86  Misc.  481 492,     497 

V.  Zalinski,  8  Hun  571 1644,  1646 

Sentence  v.  Kelly,  5>9  Hun  512 1275,  1276 

Serwer  v.  Serwer,  91  A.  D.  538 724 

Seven  Sutherland  Sisters  v.  Mclnnerney,  24  Misc.  720 1252 

Seving  v.  Dayton,  124  A.  D.  58,  196  N.  Y.  503 623 

Seward  v.  Huntington,  94  N.  Y.  104,  26  Hun  217 1142,  1145,  1210,  1246 

V.  Jackson,  8  Cow.  406,  5  Cow.  67 343 

V.  Rochester,   109  N.  Y.   164 704,     706 

Sewell  V.  Underbill,  197  N.  Y.  168,  127  A.  D.  92 1520 

Sewer  Com'r.  v.  Sullivan,  11  A.  D.  472 1474 

Seybold  v.  Bostelman,  61   Super.  Ct.  454 1634 

Seybolt  v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  31  Hun  100 491,     500 

827,     831 

Seymour  v.  Delancy,  3  Cow.  445 206 

V.  Hughes,  55  Misc.  248 351,  492,  497,  1178 

V.  Spring  Forest  Cemetery  Ass'n,  144  N.  Y.  333 662 

V.  Warren,  114  A.  D.  813,  47  Misc.  316 1470,  1596,  1597,  1639 

Shablow  V.  Bloomiield,   175  N.  Y.  S.  865 17 

Shadwell  v.  Shadwell,  30  L.  J.  C.  PI.  145 460 

Shafer  v.  Pratt,  79  A.  D.  447 1294 

Shakespeare  v.  Markham,  10  Hun  311 83,  1258 

Shank  v.  Shoemaker,  18  N.  Y.  489 210 

Shannon  v.  Horley,   32   Misc.  623 396,  468,  469,  1308 

Shapiro  v.  Benenson,  181  A.  D.  19 1565 

V.  Weir,  128  A.  D.  245 830 

Sharkey  v.  Mansfield,  90  N.  Y.  227 1684,  1685,  1693,  1694 

Sharp  V.  Cropsey,  11  Barb.  224 1718,  1733,  1735 

V.  New  York,   40   Barb.   256 249,  278,  312,  313,  322,     324 

V.  Rose,  49  St.  R.  420,  139  N.  Y.  652 1652,  1677 

V.  Wright,  35   Barb.  236 ' 797,  975,     976 

Sharpe  v.  Johnson,  60  Barb.   144 1293,  1300,  1301,  1365,  1460 

Sharp's  Pub.  Co.  v.  Grant,  1  City  Ct.  314 1502 

Shaw  V.  Leavitt,  3  Sandf.  Ch.  163 1209 

V.  Mansfield,  10  Misc.  760 .■ 24,      27 

V.  Republic  L.  Ins.  Co.,  69  N.  Y.  286,  67  Barb.  586 1470,  1478 

V.  Stine,  21   Super.  Ct.  157 285,     290 

V.  Webber,   79  Hun  307 1581,  1589 

Shay,  In  re,  133  A.  D.  547,  196  N.  Y.  530 758,     763 

Shea  V.  Campbell,  71  Misc.  222 1044 

Shear  v.  Mallory,  13  Johns.  496 1120 

Shearer  Co.,  G.  B.,  v.  Kakoulis,  144  N.  Y.  S.  1077 1386,  1573 

Shearman  v.  Hart,  14  Abb.  Pr.  358i ■  •  •  •      850 

Sheary  v.  O'Brien,  75  A.  D.  121,  184  N.  Y.  544 991,     992 

Shedd  V.  Montgomery,  61  Barb.  507 ;.' '  'J/  '  „",V     lit 

Shedlinsky  v.  Budweiser  Brewing  Co.,  163  N.  Y.  437,  17  A.  D.  470.  .617,     618 

Sheehan  v.  Erbe,  77  A.  D.  176 174 


1900  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Sieehy  v.  Mandeville,  6  Cranoh  253 '. 414,  1538 

Sheets  v.  Wilgus,  56  Barb.  662 1703 

Sheffield  v.  Hamlin,  26  Hun  237 1685 

Sheldon  v.  Haxtun,  91  N.  Y.  124 526 

V.  Sherman,  42  Barb.  368,  42  N.  Y.  484 523,  1729,  1730 

V.  Skinner,  4  Wend.  525 1382 

V.  Wood,  15  Super.  Ct.  267,  24  N.  Y.  607 1654 

Shelmire  v.  Williams,  etc.,  Fertilizer  Co.,  68  Hun  196 1217 

Shelthar  v.  Gregory,  2  Wend.  422 938 

Shenkein  v.  Fuirman,  80  Misc.  179 1057,  1058 

Shepard  v.  New  York  Cent.,  etc.,  R.  Co.,  44  St.  R.  816 815 

V.  Shepard,  7  Johns.  Ch.  57 516.  1149 

Shephard  v.  Watrous,  3  Caines  166 130,     466 

Sheppard  v.  Hamilton,  29  Barb.   156 548 

Sheridan  v.  Cardwell,  141  A.  D.  854 735,  736,     746 

V.  Cardwell,  145  A.  D.  609. 744,  746,     747 

V.  Tucker,  138  A.  D.  436 633 

V.  Tucker,  145  A.  D.  145 633 

Sherman  v.  Barnard,  19  Barb.  291 395,     396 

V.  Engel,  18  Misc.  484 1562 

V.  Sherman,  47  St.  R.  404 - .     127 

V.  Smith,   42   How.   Pr.    198 254 

V.  White,  How.  App.  Cas.  29 549 

Sherry  v.  Frecking,  11  Super.  Ct.  452 740 

Sherwood  v.  Fischer,  3  Hun  606 422 

V.  Graves,   83   Hun   153 1458 

Shields  v.  Clement,  12  Misc.  506 273 

V.  New  York,  84  A.  D.  502 1480,  1697 

Shiffer  v.  Sietz,  53  How.  Pr.  372,  83  N.  Y.  300 221 

Shima,  Matter  of,  113  Misc.  612 708,     709 

Shimel  v.  Williams  Oven  Mfg.  Co.,  93  Misc.  174 1573 

Shipman,  In  re,  22  St.  R.  362 1027 

V.  Kelley,  9  A.  D.  316,  16  Misc.  673 414,  415,     452 

V.  Protected  Home  Circle,  174  N.  Y.  398,  66  A.  D.  448 1027 

Shippey  v.  Henderson,  14  Johns.  178 535,    538 

Shirley  v.  Bennett,  6  Lahs.  512 1704,  1722 

V.  Vail,  3  Abb.  App.  Dec.  313,  6  Lans.  512 1718 

Shiverick  v.  Bonsall,  185  A.  D.  338 1574 

Shobert,  Ex  parte,  70  Cal.  632 921 

Short  V.  Stone,  8  0.  &  B.  358 1477 

Shotwell  V.  Murray,  1  Johns.  Ch.  512 89 

Shubert  v.  Sondheim,  138  A.  D.  800- 1380,  1501 

Shubert  Theatrical  Co.  v.  Ziegfeld,  109  N.  Y.  S.  46 1120 

Shuman  v.  George  Backer  Constr.  Co.,  144  N.  Y.  S.  9 1444 

V.  Strauss,   34  Super.   Ct.   6 1623 

Shute  V.  Hamilton,  3  Daly  462 1447,  1449,  1450 

Sibley  v.  Hastings,  16  Wkly.  Dig.  336 271 

Sickels  V.  Pattison,  14  Wend.  257 1295,  1298,  1459 

Sickles  V.  Gillies,  35  Super.  Ct.  14 ,     359 

V.  Herold,   11   Misc.   583 348,  376,  378,  382,  383,  406,  443,  456,  1136 

Sicklick  V.  Interurban  Home  Co.,  116  N.  Y.  S.  553 239,     270 

Sidney  Glass  Works  v.  Barnes,  86  Hun  374 24,  30,  58,  64,      65 

Sidtare  v.  Hecksher,  45  St.  R.  699 162 


TABLE  OF  CASES  1901 

PAGES 

Siebert  v.  Erie  E.  Co.,  163  N.  Y.  S.  Ill 835 

Siebrecht  v.  Siebrecht,  137  N.  Y.  S.  15 168 

V.  Siebrecht,  153  A.  D.  227 1631 

Siefke  v.  Minden,  40  Misc.  631 1537 

Siegel  V.  Arken,  104  N.  Y.  S.  778 145 

V.  Rieser,  97  Misc.  684 950 

V.  Rosei.zweig,  129  A.  D.  547 389,     772 

V.  Ward,  177  A.  D.  487 .  .  .  .'  1471 

Sieling  v.  Clark,  18  Misc.  464 202 

Siemon  v.  Wilson,  3  Edw.   Ch.  36 1019,  1020,  1027 

Signer  v.  Newcomb,  6  St.  R.  315 379 

Sigsbee  v.  New  Era  Mfg.  Co.,  95  Misc.  579 475,     476 

Silberman  v.  Fretz,  12  A.  D.  328,  16  Misc.  449 1292,  1293,  1303,  1461 

V.  Horowitz,  114  N.  Y.  S.  1 1479 

V.  Schwarcz,  45  Misc.  3.5'2 470,  472,  1220 

Silberstein  v.  Blum,  167  A.  D.  660 1573 

Silkman  v.  Water  Com'rs,  152  N.  Y.  327 1628 

Silliman  v.  Wing,  7  Hill  159 1683 

Silver  v.  Krellman,  89  A.  D.  363 1621,  1622,  1055 

V.  Tecotsky,  129  N.  Y.  S.  74 1529 

V.  Western  Assur.   Co.,   164  N.  Y.   381 707 

Silver  Creek  Bank  v.  Browning,  16  Abb.  Pr.  272,  24  How.  Pr.  609.  .1074,  1075 

Silvernail  v.   Cole,    12  Barb.   685 429,     442 

Simar  v.  Canaday,  53  N.  Y.  298 191,  255,  257,  258,     259 

Simis  V.  Simis,  146  A.  D.  655 782,  784,     785 

Simmons,  In  re,  48  Misc.  484 528 

V.  Borland,   10  Johns.   468 908,     913 

V.  Fay,   1   E.   D.   Smith   KJ.7 326 

V.  Kayser,   43   Super.    Ct.    131 289 

V.  Ocean  Causeway,  21   A.  D.  30 1371,  1448,  1449,  1462,  1501 

V.  Thompson,  29  A.  D.   559 359 

Simmons  Co.,  H.  Leonard,  v.  Goldfarb,  150  N.  Y.  S.  547 1243,  1296,  1572 

Simms  v.  Wallace,   46  Hun   172 1700 

Simon  v.  American  Legion  of  Honor,  91  A.  D.  390 237 

V.  Burgess,  71  Misc.  300,  146  A.  D.  37 1489 

V.  Etgen,  213  N.  Y.  589,  156  A.  D.  920 1219,  1223,  1226,  1235 

V.  Etgen,  152  A.  D.  399 1223 

V.  Wood,    17    Misc.   607 1387 

Simonson  v.  New  York  City  Ins.  Co.,  25  Wkly.  Dig.  90 1711 

V.  Simonson,   24  St.   R.   693 1704,  1706,  1715 

Simpson  v.  Dutcher,   123  N.  Y.  S.  340 1748,  1750,  1757 

V.  J.  L  Case  Threshing  Mach.  Co.,  170  N.  Y.  S.   166 52,  60,  1564 

V.  Swikehard,   21    Wkly.   Dig.    107 1176 

Simson  v.  Brown,  68  N.  Y.  355,  6  Hun  251 1138,  1141,  1142,  1144 

Sinclair  v.  Higgins,   46   Misc.    136 280 

V.  Tallmadge,    35    Barb.    602...  1393,  1398,   1399,  1436,  1446,  1447,  1729 

Singer  v.   Disston,   178  A.  D.   108 16,       25 

Single,  John,  Paper  Co.  v.  Hamraermill  Paper  Co.,  96  A.  D.  535 41,       74 

Sing  Sing  First  Nat.  Bank  v.  Chalmers,  39  Hun  468,  120  N.  Y.  658.  ..  .    1171 

Sinnott  V.   German-American  Bank,   164  N.  Y.   386 197,  223,  228,     229 

660,     661 

Sipe  V.  National  Silk  Dyeing  Co.,  95  Misc.  620 1386 

Sire  V.  Long  Acre  Square  Bldg.  Co.,  50  Misc.  29 1638 


1902  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Sirkin  v.  Fourteenth  St.  Store,  124  A.  D.  384,  55  Misc.  288,  54  Misc. 

135 615,  64],  642,  643,  970,     975 

Siselman  v.  Cohen,  25   Misc.  529 1577 

Sistare  v.   Heeksher,   45  'St.  Rep.   699 140,  153,  168,     309 

V.  Heckscher,  15  N.  Y.  S.  737 345,     437 

Sixty-First  St.  Bldg.  Corp.  v.  Eltoma  Realty  Co.,  172  N.  Y.  S.  260....     115 

Sizer  v.  Daniels,  66   Barb.  426 637 

Skeate  v.  Beale,  11  Ad.  &  El.  983 144 

Skinner  v.   Tinker,   34   Barb.   333 1376,  1379 

V.  Walter  A.  Wood  Mowing,  etc.,  Mach  Co.,  14  St.  R.  317 1250 

Slack  V.  Heath,  4  E.  D.  Smith  96 372 

Slade  V.  Cherry,  21   Wkly.  Dig.  434 1393 

V.  Halsted,    7    Cow.   322 359,     412 

V.  Montgomery,  53  A.  D.  343 122 

V.  Squier,   133   A.  D.   666 '. .     647 

V.  Wilson,   2   Wkly.    Dig.    148 533 

Slater  v.  Slater,  40  Misc.  332,  114  A.  D.  160 494,     517 

Slauson  v.  Albany  R.  Co.,  60  N.  Y.  606,  1  Hun  438 1484 

Slayback  v.  Raymond,  93  A.  D.   326,  40  Misc.   601 193,  242,  1590 

Slingerland  v.   Bennett,   4   Hun   277 265 

V.  Bennett,   6  Thomp.  &   C.   446 325 

V.  Morse,   8  Johns.   474 1265,  1381,  1382 

Sloan  V.  Macartney,  58  Misc.  75 ' 782,  784,  1017 

V.  Van  Wyck,  47  Barb.  634,  4  Abb.  App.  Dec.  250,  36  Barb.  335..   1594 

Sloane  v.  Boyer,  95  N.  Y.   S.  531 1746 

Slopovich  V.  Orient  Mut.  Ins.  Co.,   108  N.  Y.   56,   13   Daly  264..  1188,  1195 

1197 

Slocum  V.   Despard,   8   Wend.   615 1311 

V.  Hooker,   13  Barb.   536,   12  Barb.  563....  1065,  1066,  1098,  1099,  1547 

1548,  1549 

Sloman   v.    Schmidt,    8   Abb.   Pr.   5 1677 

Slosson  V.  Baptist  Church,   16  Wkly.   Dig.   352 1634 

Sluyter  v.  Smith,  15  Super.  Ct.  673 1554,  1555 

V.  Williams,    31   Super.   Ct.   215 1693 

Small  V.  Mott,  22  Wend.  403,  20  Wend.  212 691,  720,     723 

V.  Robinson,    9    Hun    418 205 

Smedes  v.  Utica  Bank,  20  Johns.   372 366,  382,     544 

V.  Wild,   7   How.   Pr.    309 70,  71,     547 

Smith,  In  re,  95  N.  Y.  516 151,  158,  159,     174 

In  re,  18  Misc.  139 1616,  1617,  1627 

In  re,  13  Misc.  592 943 

V.  Alker,  102  N.  Y.  87 1428,  1442,  1445 

V.  Allen,  1  Lans.  101 1626 

V.  Babcoek,    3    A.    D.    6 636,     948 

V.  Baker,   42   Hun   504 1085,  1098 

V.  Ballantyne,    10    Paige    101 1542,  1543 

V.  Bernhardt,  33  St.  R.  928 315 

y.  Betts,   16  How.  Pr.  251 1310 

V.  Brady,    17    N.    Y.    173 1383,  1389,  1390,  1429,  1441,  1459,  1460 

V.  Briggs,    3   Denio    73 1430,  1434 

V.  Bromley,  2  Dougl.  696 •. .     789 

V.  Browning,    171   A.   D.   278 1283 

V.  Buflfalo,  39  N.  Y.  S.  881 508 


TABLE  OF  CASES  1903 

PAGES 

Smith  V.  Buffalo  St.  R.  Co.,  35  Hun  204 1338,  1343 

V.  Burditt,  107  A.  D.  628 434 

V.  Burnham,    9    Johns.    306 1209 

V.  Caill,  5  Johns.  Ch.  118 ' ......    1039 

V.  Church,    5    Hun    109 I744 

V.  Clews,   114  N.  Y.   190 1243 

V.  Coe,  170  N.  Y.  162 1387 

V.  Corn,    3    Misc.    545 I447,  15(>5 

V.  Countryman,   30   N.   Y.   655 233'     261 

V.  Crego,    54    Hun    22 715,     716 

V.  Cross,    16    Hun.   487 1138,  1158 

V.  Dotterweich,  132  A.  D.  489 78,  462,  464,  1184 

V.  Farnworth,  6  Hun  598 548 

V.  Faulkner,   48   Hun    186 738,     740 

V.  Firth,   53  A.  D.   369 206,  207,     209 

V.  Foote,   81    Hun   128 1387 

V.  Frank,  25  'Super.  Ct.  626 224,  254,  255,     314 

V.  Goldsborough,   179  A.  D.   769 1180 

V.  Gould,  84  Hun  325 508 

V.  Great  South  Bay  Water   Co.,  82  A.  D.   427 1142,  1165 

V.  Gugerty,  4  Barb.  614 1393,  1398,  1436,  1447,  1450 

V.  Hahn,  30  St.  R.  349 1060 

V.  Harris,  7  St.  R.  479 , 322 

V.  Hedges,  170  A.  D.   349,  89  Misc.   183 1573,  1579 

V.  Holbrook,  82  N".  Y.   562 1387 

V.  Holland,   61    Barb.   333 521 

V.  Hubert,   83   Hun   503 1252 

V.  Hughes,  6  Q.  B.  597 11 

V.  Irvin,  45  Misc.  262,  102  A.  D.  614 332,     333 

V.  Joyce,    12   Barb.   21 650,  657,     658 

V.  Kerr,  33  Hun   567,   108  N.  Y.  31 1174,  1175,  1192 

V.  Kissell,  92   A.  D.   235 389 

V.  Knapp,    18   Wkly.   Dig.   95 100,     102 

V.  Lockwood,  61   Super.   Ct.   114,  49  St.'R.  916 1484 

V.  Long  Island  R.   Co.,   102  N.  Y.   190,   32  Hun   38...  1703,  1704,  1705 

1706.  1711,  1713,  1714,  1715 

V.  Mackin,  4  Lans.  41 86,  101,  104,  1564 

V.  McCluskey,    45    Barb.    610 548,  1519,  1663 

V.  Molleson,   74   Hun   606 357 

V.  Molleson,    148    N.    Y.    241 354,355,     495 

V.  Mott,  70  Hun  597,  48  St.  R.  300 252,  777,     778 

V.  New  York,  10  N.  Y.  504,  6  Super.  Ct.  221 20 

V.  New  York,  12  A.  D.  391 1260 

V.  New   York   Cent.   R.   Co.,   24   N.   Y.   222 828 

V.  New  York  Stock,  etc..  Clearing  House  Co.,  53  St.  R.  649 967 

V.  O'Donnell,    15   Misc.    98 1501,  1504 

V.  Oliphant,  7  N.  Y.  Leg.  Obs.  17 1070,  1108 

V.  Oliphant,  4  Super.   Ct.  306 1109 

V.  Ferine,   121   N.  Y.  376,   17   St.  R.  226 381,  521,  1148 

V.  Robson,    148   N.    Y.    S52,   56    St.    R.    899,    6    Misc.    604.  ...  1201,  1339 

1413,  1414,  1421,  1424 

V.  Rowley,   66  Barb.   502 149 

V.  Ruggiero,  52  A.  D.  382 1396,  1398 


1904  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Smith  V.  Russell,  140  A.  D.   102 1393,  1400,  1407,  1410 

V.  Ryan,    116   A.   D.    397,   191    N.   Y.   452 183,  193,  195,  196,  1033 

1035,  1036,  1037 

V.  St.  Philip's  Church,  107  N.  Y.  610 485 

V.  Salomon,    184   A.   D.   544 188,  193,  316 

V.  Salomon,    7   Daly   216 253 

V.  Sanborn,   11   Johns.   59 1364 

V.  Scholtz,   68   N.   Y.   41 732,  733 

V.  Smith,  2  Johns.   235 1454 

V.  Smith,  4  Wend.  468 843,  864 

V.  Smith,   25   Wend.   405 1503 

V.  Smith,  35  Hun  378 931 

V.  Smith,  134  N.  Y.  62 185,  186,  287 

V.  Spies,  2   Super.   Ct.   477 486 

V.  Standard   Laundry   Machinery  Co.,   11    Daly   154 399 

V.  Stanton,    20    Wkly.    Dig.    523 524 

V.  Stewart,  6  Johns.  46 1612 

V.  Tallcott,  21  Wend.  202 1209 

V.  Tiffany,  36  Barb.  23 1377 

V.  Tracy,  2  Super.  Ct.  465 654,  655,  656 

V.  Unangst,  20  Misc.  564,  19  Misc.  711 566,  570 

V.  United  Traction,  etc.,  Co.,  49  A.  D.  641,   168  N.  Y.  597 14,  1474 

V.  Ware,   13  Johns.   257 520,  522 

V.  Weed,  20  Wend.   184 418 

V.  Weston,  81  Hun  87 1555 

V.  Wetmore,  167  N.  Y.  234,  41  A.  D.  290 1444 

V.  Whitridge,    140   A.    D.    484 1022 

V.  Wilcox,  25  Barb.  341,  24  N.  Y.  353 638 

V.  Wright,   4  Hun  652 1425,   1441,  1442 

V.  Ziegler,  44  St.  R.  50 786,  975,  976 

Smith  Bros.  Publishers  v.  Moussette,  75  Misc.   121 316 

Smolowitz  V.  Orbach,  141  N.  Y.  S.  527 327 

Smyth   V.  New  York,  203  N.  Y.   106,   128  A.  D.  463 1163,  1164 

Snaith  v.  Smith,  7  Misc.  37,  5  Misc.  593 1434,  1435,  1436,  1450 

Snook  V.   Fries,    19   Barb.   313 1198,  1293,  1298,  1461 

V.  Sullivan,  53  A.  D.   602,   25   Misc.   578 158,  173,  174 

Snyder,  In  re,  190  N.  Y.  66,  119  A.  D.  277 721,  722,  724 

v.  Church,    70    Hun    428 742 

V.  Guthrie,  21   Hun   341 517,  519 

V.  New  York,  74  A.   D.  421 1261,  1*27,  1436,  1566 

Soilson  V.  Nemeth,  184  N.  Y.  S.  627 278,  281 

Solarz  V.  Manhattan  R.  Co.,  8  Misc.  656,  11  Misc.  715 640 

Solinger  v.  Earle,  82  N.  Y.  393,  45  Super.  Ct.  80 143,  149,  786,  788,  789 

975,  988 

Solley  V.  Westeott,  43  Misc.  188 1027 

Solomon  v.  Olkin,  91  Misc.  17 1389 

V.  Vallette,    152   N.   Y.    147 1173,  1179 

Solomon  Tobacco  Co.,  M.  E.  v.  Cohen,  184  N.  Y.  308,  95  A.  D.  297.  .1194,  1659 

Soltau  V.   Gerdau,   119   N.  Y.   380 , 97 

Sommer  v.  Oppenheim,  19  Misc.  605 198,  254,  326,  330 

V.  Sommer,  87  A.  D.  434 498,  931,  933 

Sommers  v.  Bingham,  21  Wkly.  Dig.  433 1290 

Sonneborn  v.  Libbey,  102  N.  Y.  539 421,  1192,  1204 


TABLE  OF  CASES  1905 

c  -j^-i  »,  PAGES 

Sooysmith  v.  Venner,  7  A.  D.  242 1234 

Soper  V.  St.  Regis  Paper  Co.,  76  A.  D.  409,  38  Misc.294.  ....."...[..      185 

Sorrentino  v.  Bouchet,  161  N.  Y.  S.  262 473      476 

Southard  v.  Boyd,  51  N.  Y.   177 682    683'     684 

V.  Curley,    134   N.    Y.    148 .'.  100,     101 

V.  George  W.   Jump   Co.,   43   Misc.   164 20,  763,  764,'     800 

South  Bend  First  Nat.  Bank  v.  Lanier,   11  Wall.  369 648 

Southern  Express  Co.  v.    Byers,  240  U.   S.   612 833 

V.  Caldwell,  21  Wall.  264 818 

Southwick  V.  Memphis  First  Nat.  Bank,  84  N.  Y.  420,  20  Hun  349.  .94,  1685 

1686,  1693 

Spalding  v.  Cargill,  53  Super.  Ct.  453 354 

V.  Hallenbeek,  30  Barb.  292,  35  N.  Y.  204 344,     345 

V.  Rosa,  71  N.  Y.  40 1346,  1347,   1348,   1514,  1520 

V.  Vandercook,  2  Wend.  431 551,     557 

Spannocehia  v.   Loew,   87   Hun   107,   156   N.   Y.   660 1579,  1583,  1586 

1589,  1591 

Sparks  v.  Fogarty,  93  A.  D.  472 1548 

Sparman   v.   Keim,    44    Super.    Ct.    163,   83   N.   Y.   245.. 238,  239,  245,  1060 

1065,  1085 

Spaulding  v.  American  Wood  Board  Co.,  26  A.  D.  237 1184,  1192 

Spear   v.   Downing,    34    Barb.    522 529,  530,     559 

Speckles  v.   Sax,   1.  E.  D.  Smith  253 351,     352 

Speckman  v.   Foote,   138  N.   Y.  S.  380 1627 

Speer  v.  Phoenix  Mut.  L.  Ins.  Co.,  36  Hun  322 1478 

Spellman  v.  Muehlfield,   166  N.  Y.  245 50 

Spenee  v.  Ham,  163  N.  Y.  220,  27  A.  D.  379 1302,  1396,  1398,  1401 

1403,  1407 

V.  Woods,   134   A.    D.    182 937,     944 

Spencer  v.  Carr,  45  N.  Y.  406 1060 

V.  Clark,   15   St.  R.  949 1592 

V.  Field,    10   Wend.    87 1138 

V.  Wabash  R.  Co.,  36  A.  D.  446 1555 

V.  Wheelock,  11  N.  Y.  Leg.  Obs.  329 1532,  1552 

Speranza,  In  re,  186  N.  Y.   280 760 

Sperling  v.  Boll,   10  A-  D.  290 230 

Sperry  v.  Gardner,  14  Wkly.  Dig  47 1481 

V.  Miller,   2    Barb.    Ch.    632 1548 

Speyers    v.    Fisk,    3    Hun    706 1529,  1541,  1551,   1553 

Spier  V.  Hyde,  78  A.  D.   151 276,  426,  462,     548 

Spindel  v.    Cooper,   46    Misc.    569 1520,  1521 

Spingarn  v.  Rosenfeld,   4  Misc.   523 1147,  1154 

Spinner   v.    Dutton,    77   Misc.    112 1409 

Spiritusfabrik  Astra,  etc.  v.  Sugar  Products  Co.,  176  A.  D.  829 73 

Spitzli  V.   Guth,   112   Misc.   630 478,  486,  488,     565 

Spoflford  V.  Pearsall,  138  N.  Y.  57 1190,  1191,  1204,  1205 

Spore  V.  Vaughn,  47  St.  R.  515 127,     149 

Sprague  v.  Blake,  20  Wend.  61 1387 

V.  Duel,  Clarke  90,   11   Paige  480 208,  209,  1019,  1020,  10^2,  1027 

V.  Sprague,   80  Hun   285 567,  571,  574,     577 

V.  Webb,   168  A.   D.  292 775,  970,  973,  975,  976,  1006,  1007 

V.  Western  Union  Tel.  Co.,  6  Daly  299,  67  N.  Y.  590 824 

Spraker  v.  Dow,  16  St.  R.  297 1714 


1906  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Spring  V.  Ansonia  Clock  Co.,  24  Hun   175 1335,  1336,  1338,  1422 

Springer  v.  Dwyer,  50  N.  Y.   19 551,  552 

V.  Westcott,    78   Hun   365 ^Se 

Springfield  First  Nat.  Bank  v.  Dana,   79  N.   Y.   108 1186 

Springport   v.   Teutonia   Sav.   Bank,    75   N.   Y.    397 1592 

V.  Teutonia  Sav.  Bank,  84  N.  Y.  403 1580 

Springs  v.  James,  137  A.  D.  110 896,  899 

Springstead  v.  Lawson,   14  Abb.  Pr.   328 335 

V.  Nees,   125  A.   D.   230 427,  449 

Springsteen  v.  Samson,  32  N.  Y.  703 1192 

Sproule  V.  Guilden,  112  N.  Y.  S.  1076 1322 

Squires  v.  Thompson,   73  A.  D.   552 279 

Stack  V.  Weatherwax,  24  St.  K.   90 436 

Stacy  V.  Graham,  14  N.  Y.  492,  10  Super:  Ct.  444 1675 

Stadler  v.  Samuels,  178  N.  Y.  S.  324 470,  472 

Stafford  v.  Bacon,  1  Hill  532 532,  533 

V.  Low,  16  Johns.  67 55 

V.  Roof,    9   Cow.    626 1067,  1069,  1084 

Stafford  Pavement  Co.  v.  Monheimer,  41  Super.  Ct.  184 332,  1061 

Stahl  V.  Stahl,  2  Lans.  60 1543 

Staiger  v.  Klitz,   129  A.  D.   703 1586 

v.  Klitz,  136  A.  D.  874 1586,  1591,  1592 

v.  Soht,  116  A.  D.  874,  191  N.  Y.  527 1384,  1387 

Staines,  etc.,  Co.  v.  Duggan,  117  N.  Y.  S.  1005 33 

Stake  V.  Roth,  91  Misc.  45 i 650,  656 

Stallcup  V.  National  Park  Bank,  6  St.  R.  512 227,  230 

Standard  Fashion  Co.  v.  Ostrom,  16  A.  D.  220 70,  81,  82,  446,  462,  466 

V.  Weinstock,    111    N.    Y.    S.    513 333 

Standard  Lumber  Co.  v.  Butler  Ice  Co.,  146  Fed.  359 641 

Standard  Oil  Co.  v.  Scofield,  16  Abb.  N.  Cas.  372 617,  850 

Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20 880 

Stanley  v.  Jones,  7  Bing.  369 697 

V.  National  Union  Bank,  115  N.  Y.   122 498 

V.  Pollard,  5  Misc.   490 845 

Stannard  v.  Eytinge,  28  Super.  Ct.  90 ■. 913 

V.  Mattiee,  7  How.   Pr.  4 1550 

Stanton  v.  Allen,  5  Denio  434 868 

V.  Erie  R.   Co.,   131   A.  D.   879 1186,  1222 

V.  Miller,  58  N.  Y.  192 71 

V.  Small,  5  Super.  Ct.  230 892,  896 

V.  State,    103    Misc.    221 1399 

V.  Wilson,  2  Hill  153 482 

Stapenhorst  v.  Wolff,   35   Super.   Ct.   25 1193,  1198 

Staples  v.  Gould,  9  N.  Y.  520,  7  Super.  Ct.  411.  .629,  960,  961,  905,  966,  990 

Starin  v.  Fonda,   107  A.  D.  539 1021,  1623,  1624 

Starr   v.   Bennett,   5   Hill   303 235,  236,  286 

V.  Liftchild,    40    Barb.    541 1293,  1301,  1458 

Starr  Cash  Car  Co.  v.  Reinhart,  2  Misc.  116 1025,  1629,  1660 

State  Bank  v.  Brown,  96  A.  D.  441 1532 

v.  Napier,    46   A.    D.    402 101 

V.  Smith,  155  N.  Y.  185,  85  Hun  200 468 


TABLE  OF  CASES  1907 


Staten  Island  Shipbuilding  Co.  v.  Spearin,  149  A.  D.  854..  1184,  1186,  1219 

o^     1,        ,x  1220 

Staub  V.  Myers,   16  A.  D.  476 909,     927 

Staunton  v.  Erie  R.   Co.,   131   A.  D.   879 '  1221 

V.  Parker,    19    Hun    55 768 

Stearns  v.  Tappin,  12  Super.  Ct.  294 532,  536,  538,  539,  540,  541,     585 

Stebbins  v.  Breese,  19  Wkly.  Dig.  261 442 

V.  Myers,   143  N.  Y.  S.  396 . ....................[.    1212 

Stedeker   v.   Bernard,   93   N.    Y.   589 711 

V.  Bernard,  102  N.  Y.  327,  12  Daily  212.  ........'.'.'.'..'.  ....'.'1552,  1554 

Stedwell  v.  Hartman,  74  A.  D.  126,  173  N.  Y.  624 760 

Steele  v.   Babcock,   1  Hill  527 ..........[...[[..    1142 

V.  Syracuse   University,    174  A.   D.   41 349 

V.  Taft,  22  Hun  453 ........'.'.'...     432 

Steel  Storage,  etc.,  Constr.  Co.  v.  Stock,  225  N.  Y.  173....  1397,  1401,  1402 

1408,  1459 

Steers  v.  Liverpool,  etc.,  Steamship  Co.,  57  N.  Y.  1 113 

Steglich,  In  re,  91   A.  D.  75 402,     562 

Steibel  v.  Grosberg,  202  N.  Y.  266 .'     585 

Steiger  v.  Erie  R.  Co.,  5  Hun  345 825 

Stein  V.   Kooperstein,   52   Misc.   481 1327,  1328 

Steinbach  v.  La  Roche,  50  Misc.  649 245 

V.  Prudential    Ins.   Co.,   62    A.    D.    133 312 

Steinberg  v.  Simon,  179  A.  D.  67 1175 

Steiner  v.  American  Alcohol  Co.,  181  A.  D.  309 226,     332 

Steinfeld  v.  Levy,  16  Abb.  Pr.  N.  S.  26 958,  959,  993,     994 

Stein-Gray  Drug  Co.  v.  H.  Michelson  Co.,  116  N.  Y.  S.  789 20,  30,       35 

37,       61 

Steinhardt  v.   Bingham,  53   A.   D.   286 1480 

Steinway  v.  Steinway,  17  Misc.  43 1113 

Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  123 831 

Stelling  v.  Grabowsky,  46  St.  R.  700 1135 

Stemmerman  v.  Kelly,  150  A.  D.  735 848,  849,     872 

Stemmler  v.  Alsdorf,  167  A.  D.  663 1653 

Stephani  v.  Lent,  30  Misc.  346 1665 

Stephens  v.  Board  of  Education;  79  N.  Y.  183,  3  Hun  712 1657,  1675,  1676 

V.  Buffalo,  etc.,  R.  Co.,  20  Barb.  332 32,  37,  40,       42 

v.  Howe,  34  Super.  Ct.  133 1364,  1365,  1366,  1376 

V.  Humphreys,  39  St.  R.  134 751 

Sterling  v.  Chelsea  Marble  Works,  62  Misc.  626 1635,  1638 

Stern  v.  Kareski,  12  Misc.  144 281 

V.  Ladew,  47  A.  D.  331 18,   103,     105 

V.  McKee,  70  A.  D.  142 1380,  1499 

V.  Meikleham,  56  Hun  475 1059,  1060,  1065,  1084,  1107 

V.  Stern,  122  A.  D.  821 266,     282 

Sternaman  v.  Metropolitan  L.  Ins.  Co.,  170  N.  Y.  13,  49  A.  D.  473 620 

Sternback  v.  Friedman,  23  Misc.  173 120,  126,  129,     135 

Sternberger  v.  Bernheimer,  121  N.  Y.  194,  56  Super  Ct.  323 1549,  1550 

Sternbergh  v.   Provoost,    13   Barb.   365 520,  542,     670 

Sterne  v.  Bentley,  3  How.  Pr.  331 1549 

Sterry  v.  Arden,  1  Johns.  Ch.  261,  12  Johns.  536 457 

57 


1908  NEW  YORK  LAW  OF  CONTRACTS 

FAOES 

Stettheimer  v.  Killip,  75  N.  Y.  282 94,     IM 

Steuben  County  Bank  v.  Matthewson,  5  Hill  249 618,  713,  714,     715 

Steuer  v.  Hart,  175  A.  D.  829 434,  435,  1756 

Stevens  v.  Amsinck,  149  A.  D.  220 18,  1186,  1221 

V.  Brennan,  79  N.  Y.  254 197,     198 

V.  Cooper,  1  Johns.  Ch.  425 1178 

V.  Hauser,  39  N.  Y.  302 732,  733,  734,    736 

V.  Hush,  107  Misc.  353 : 1708,  1753 

V.  Hyde,  32  Barb.  171 1579,  1580,  1582,  1587,  1591,  1693 

V.  Judson,  4  Wend.  471 580 

V.  Melcher,  152  N.  Y.  551 87 

V.  New  York,  46  Super.  Ct.  274 220,     276 

V.  Palmer,  23  Super.  Ct.  60 732,     733 

V.  Reed,  60  N.  Y.  S.  726 .' 282 

Stewart  In  re,  21  Misc.  412 :1710,  1712,  1714,  1717,  1718 

V.  Ahrenfeldt,  4  Denio  1S9 422,     424 

V.  Arendt,  16  Misc.  45 1213 

V.  Dunn,  79  N.  Y.  S.  123 90 

V.  Dunn,  77  A.  D.  631 103,     329 

V.  Eden,  2  Caines  150 ' 530 

V.  Gillett,  79  Misc.  93 34,       37 

V.  Glentworth,  1  N.  Y.  Leg.  Obs.  217 675,     687 

V.  Hamilton  College,  2  Denio  403,  1  N.  Y.  581 591,     597 

V.  Huntington,  124  N.  Y.  127,  16  St.  R.  112 1480 

V.  Huntington,  4  St.  R.  760 1565,  1598 

V.  Keteltas,  36  N.  Y.  388,  22  Super.  Ct.  261 503,  1434,  1435,  1451 

V.  Lester,  49  Hun  58 234,  260,  261,  296 

V.  McQuin,  1  Cow.  99 451 

V.  Newbury,  220  N.  Y.  379,  163  A.  D.  868 130O,  1459,  1487 

V.  Potter,  37  How.  Pr.  08 244,  278,     327 

V.  Stone,  127  N.  Y.  500,  16  St.  R.  52 1514,  1515,  1516 

Stiebel  v.  Grosberg,  202  N.  Y.  266 586 

Stiles  In  re,  64  Misc.  658 1733,  1734,  1735 

V.  Howland,  32  N.  Y.  309 223 

Stillman  v.  Northrup,  109  N.  Y.  473 1121,  1129 

Stillwell  V.  Staples,  19  N.  Y.  401 -. 1661,  1662 

Stilwell  V.  Mutual  L.  Ins.  Co.,  72  N.  Y.  385 .  . : 122,     137 

V.  Ocean  Steamship  Co.,  5  A.  D.  212 17,       18 

Stimson  v.  Van  Pelt,  66  Barb.  151 1553 

V.  Vroman,  99  N.  Y.  74 1633 

Stlnson  V.  New  York  Cent.  R.  Co.,  32  N.  Y.  333 827,  831,     833 

Stirrup  v.  Trafton,  77  Misc.  473 188,     266 

Stitt  V.  Little,  63  N.  Y.  427 237,  271,  275,     281 

Stoddard  In  re,  128  A.  D.  759 136 

V.  Long  Island  R.  Co.,  7  Super.  Ct.  180 832,    836 

V.  McAuliflF,  81  Hun  524 895 

V.  Whiting,  46  N.  Y.  627 730,     737 

Stokes  v.  Brown,  32  Super.  Ct.  457 1270 

V.  Foote,  172  N.  Y.  327 479,  1292 

V.  Mackay,  147  N.  Y.  223,  82  Hun  449 1379 

V.  Pease,  79  Hun  304 1258 

V.  Recknagel,  38  Super.  Ct.  368 1198,  1303,  1481,  1484  , 


TABLE  OP  CASES  1909 

PAGES 

fttolitzky  V.  Linscheid,  150  A.  D.  253 275,     280 

Stoltz  V.  Reynolds,  169  N.  Y.  S.  170 238,  239,'     243 

Stone  V.  Beim,  176  N.  Y.  S.  25 1388 

V.  Demarest,  95  Misc.  543 383,     446 

V.  Frost,  61  N.  Y.  614,  6  Lans.  440 "..'.'.'.'.'.'.'.'.'.'.544,  1580,'  1666 

V.  Hooker,  9  Cow.   154 813 

V.  Sprague,  20  Barb,  509 .1170,  1278 

Stono  V.  Weiller,  32  St.  R.  936,  128  N.  Y.  655 116^     126 

Stoppani  v.  Richard,  1  Hilt.  509 388 

Storey  v.  Brennan,  15  N.  Y.  524 889,     908 

V.  Satterlee,  N.  Y.  Daily  Reg.  May  21,  1884 756 

V.  Satterlee,  13  Daly  169 ,     760 

Storring  v.  Borren,  55  Barb.  595 1060 

Storrs  V.  Congregational  Church,  etc.,  17  Wkly.  Dig.  179 1704,  1705,  1729 

V.  Flint,  46  Super.  Ct.  498 434,     435 

Story  V.  Cuba  State  Bank,  18  Wkly.  Dig.  269 781 

V.  Salomon,  71  N.  Y.  420,  6  Daly  531 897,  898,     900 

Storz  V.  Kinzler,  73  A.  D.  372 437,  1184,  1188,  1309 

Stout  V.  Smith,  98  N.  Y.  25 151,  101,  172,  173,     174 

Stoutenburgh  v.  Vandenburgh,  7  How.  Pr.  229 1540,  1550 

Stover  V.  Flack,  30  N.  Y.  64 26 

V.  Gamewell  F.  Alarm  Tel.  Co.,  164  A.  D.  155 845 

Stow  V.  Tiflft,  15  Johns.  458 1209,  1210 

V.  Wadley,  8  Johns.  124 1479 

Stowell  V.  American  Co-operative  Relief  Ass'n,  23  St.  R.  TOO 126 

Strack  v.  Fradus,  168  N.  Y.  S.  530 463 

V.  Hurd,  28  Abb.  N.  Cas.  142 1469,  1505 

Strahl  V.  Fink,  132  A.  D.  12 1670 

Strait  V.  National  Harrow  Co.,  18  N.  Y.  S.  224 867,  871,     978 

Strakosch  v.  Strakosch,  32  St.  R.  238 1321 

Strang  v.  Peterson,  56  Hun  418 718,  961,     969 

Strasburger  In  re,  132  N.  Y.  128 1017 

Straus  V.  American  Publishers'  Ass'n,  177  N.  Y.  473,  85  A.  D.  446,  193 

N.  Y.  496,  127  A.  D.  935 867,  868,  871,     877 

V.  American  Publishers'  Ass'n,  177  N.  Y.  473,  193  N.  Y.  496,  199 

N.  Y.  548 878 

V.  American  Publishers'  Ass'n,  231  U.  S.  222 880 

V.  Cunningham,  159  A.  D.  718 532,  533,     534 

v.  Victor  Talking  Mach.  Co.,  243  U.  S.  490 879 

Strausburgh  v.  New  York,  87  N.  Y.  452 1682 

Strauss  v.  Hammerstein,  152  A.  D.  128 1200,  1366 

V.  Hanover  Realty,  etc.,  Co.,  133  A.  D.  743 1430,  1435 

V.  Union  Cent.  L.  Ins.  Co.,  170  N.  Y.  349 1195,  1236 

V.  Welsbach  Gas  Lamp  Co.,  42  Misc.   184 180,     290 

Strauss  Linotyping  Co.  v.  Schwalbe,  159  A.  D.  347 609,     713 

Street  v.  Blay,  2  B.  &  Ad.  456 1572 

V.  Gait,  136  A.  D.  724 383,  384,  443 

Strevell  v.  Jones,  106  A.  D.  334,  92  N.  Y.  719 517,  528,     530 

Strickland  v.  Henry,  175  N.  Y.  372 572 

Strobel,  etc.,  Co.  v.  Wiesen,  144  A.  D.  149 1548 

Stromberg  v.  Rubenstein,  19  Misc.  647 1055,  1092 


1910  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Strong  V.  Grannis,  26  Barb.  122 119,  128,  129 

V.  Moul,  22  St.  E.  762 1627 

V.  Sheffield,  144  N.  Y.  392,  66  Hun  349.  .54,  359,  450,  453,  454,  455,  456 

V.  Strong,  102  N.  Y.  69 184,  189,  191,  285,  1573 

T.  Strong,  19  Wkly.  Dig.  491 '. 188 

V.  Wheaton,  38  Barb.  616 1552 

Stroock  Plusb  Co.  v.  Talcott,  150  A.  D.  343 63,  64 

Strough  V.  Jefferson  County,  119  N.  Y.  212,  50  Hun  54 1618 

V.  Jefferson  County,  119  N.  Y.  212,  23  St.  R.  940 1651 

Strubbe  v.  Kings  County  Trust  Co.,  60  A.  D.  548,  169  N.  Y.  603 1104 

Strusburgb  v.  New  York,  87  N.  Y.  452 1686 

Struthers  v.  Smith,  85  Hun  261 423,  436 

Struzewski  v.  Farmers'  F.  Ins.  Co.,  179  A.  D.  318 5,  470 

Stuckey  v.  Mathes,  24  Hun  461 1048 

Studer  v.  Bleistein,  115  N.  Y.  316,  48  Hun  477 1384,  1394 

Studner  v.  H.  &  N.  Carburetor  Co.,  185  A.  D.   131,  169  N.  Y.  S.  1001, 

230  N.  Y.  534 1336,  1338,  1339,  1340,  1412,  1425 

Studwell  V.  Shapter,  54  N.  Y.  249 1056,  1059 

V.  Territt,  17  Super.  Ct.  520 1209 

StuU  V.  Westfall,  25  Hun  1 862 

Stumpf  V.  Halstead  Land,  etc.,  Co.,  59  Misc.  529 1579 

V.  Sargent,  21  Misc.  674 235,  238 

Sturdevant  v.  Mittelstaedt,  166  A.  D.  943 1501 

Sturges,  etc.,  Mfg.  Co.  v.  American  Separator  Co.,  158  A.  D.  63 1569,  1576 

Sturgis  V.  New  Jersey  Steamboat  Co.,  35  Super.  Ct.  251 79 

Sturtevant  v.  Waterbury,  2  Super.  Ct.  449 1624,  1660 

Sturtevant  Co.,  B.  F.,  v.  Fireproof  Film  Co.,   216  N.  Y.   199 12,  1189 

1207,  1214 

Suan  V.  Caffe,  122  N.  Y.  308 1112 

Suburban  Electric  Light  Co.  v.  Hempstead,  38  A.  D.  355 1620 

Suckley  v.  Furse,  15  Johns.  338 954 

Sugarman  v.  Mandolla,  88  N.  Y.   S.  393 756 

Sullivan  v.  Eusner,  27  A.  D.  103 1490 

V.  Franzreb,  148  A.  D.  728 1665 

V.  Liggins,  149  N.  Y.  S.  517 1744 

V.  New  York,  etc.,  Cement  Co.,  119  N.  Y.  348,  16  St.  R.  462 1503 

V.  Parker,  69  A.  D.  221 610,  811,  882 

V.  Prudential  Ins.  Co.,  172  N.  Y.  482 703 

V.  Quinn,   150  A.  D.  887 1594, 

V.  Sullivan,  161  N.  Y.  554,  39  A.  D.  90 ■ 1150 

V.  Sullivan,  6  Hun  658 1722,  1733 

V.  Traders'  Ins.  Co.,  169  N.  Y.  213 332 

V.  Warner,  43  How.  Pr.  188 231 

Sultan  V.  Misrahi,  47  Misc.  655 1745,  1752 

Summers  v.  Colver,  38  A.  D.  553 1338,  1340,  1412,  1425 

V.  Phenix  Ins.  Co.,  50  Misc.  181 1327,  1356 

Sunderlin  v.  Sunderlin,  123  A.  D.  421 942,  944 

Sundstrom  v.  State,  159  A.  D.  241,  213  N.  Y.  68 422,  1363 

Surdam  v.  Fuller,  31  Hun  500,  24  Wkly.  Dig.  2 1634,  1679 

Sutherland  v.  Connecticut  Mut.  L.  Ins.  Co.,  87  Misc.  383 1327 

V.  Mead,  80  A.  D.  103 440 

V.  Morris,  45  Hun  259 , 1487 

Sutro  V.  Balk,  151  N.  Y.  S.  764 704 


TABLE  OF  CASES  1911 

PAGES 

Sutton  In  re,  159  A.  D.  21 1723 

V.  Cronin,  26  Super.  Ct.  493 ."..'..'...  12 

Suydam  v.  Barber,  18  N.  Y.  468,  13  Super.  Ct.  34 1538 

V.  Jones,  10  Wend.   180 1561 

Swanstrom  v.  Day,  46  Misc.  311 155,  166,  176,  1030 

Swarthout  v.  Merchant,  47  Hun  106 228 

Swasey  v.  Venderheyden,  10  Johns.  33 1066,  1098 

Swee  V.  Neumann,  67  Misc.  605 391,  392 

Sweet  V.  Barney,  23  N.  Y.  335 '  1123 

V.  Barney,  24  Barb.   533 1632 

V.  Bean,  67  Barb.  91 155,  158,  161,  1026 

V.  Irish,   36  Barb.  467 1286 

V.  Marsh,  133  A.  D.  315 87,  102 

V.  Merry,  109  N".  Y.  83 1480 

V.  Morrison,   116  N.  Y.   19,   103  N.  Y.  235,  30  St.  R.  23 707,  1259 

1260,  1263 

V.  Spence,   35  Barb.  44 395,  396 

V.  Tinslar,  52  Barb.   271 782,  783,  784 

Sweeting  v.  Iroquois  China  Co.,  129  A.  D.  777 408 

Sweetser  v.  Metropolitan  L.  Ins.  Co.,  8  Misc.  251 703 

Sweezy  v.  O'Rourke,  226  N.  Y.  378,  173  A.  D.  947 1363 

Sweny  v.  Peaslee,  42  St.  R.  485 451 

Swettenham  v..  Leary,  18  Hun  284 738 

Swift  V.  Aspell,  40  Misc.  453 682,  685 

V.  Poughkeepsie,  37  N.  Y.  511 1681,  1682 

Swikehard  v.  Russell,  66  Barb.  560 191,  234 

Swing  V.  Dayton,  124  A.  D.  58,  196  N.  Y.  503 609 

Swords  V.  Owen,  34  Super.  Ct.  277 623,  661,  1004 

Sworthout  In  re,  38  Misc.  56 1708,  1710,  1717,  1724,  1725 

Syenite  Trap  Rock  Co.  v.  Williams,.  167  A.  D.  774 101 

Sykes  v.  Halstead,  3  Super.  Ct.  483 1745,  1746,  1750 

Sylvester  v.  Ralston,  31  Barb.  286 1612 

V.  Wheeler,  74  Hun  382 , 1501 

Syme  v.  Terry,  etc.,  Co.,  125  A.  D.  610 721,  724 

Syracuse  Chilled  Plow  Co.  v.  Wing,  85  N.  Y.  421 521 

Syracuse  First  Baptist  Soc.  v.  Robinson,  21  N.  Y.  234 593,  594 

Syron  v.  Blakeman,  22  Barb.  336. 1025 

S.  &  B.  Knitting  Mills  v.  Solomon,  184  N.  Y.  S.  591 550 

Tabor  v.  Hoffman,  118  N.  Y.  30 401 

Taft  V.  Sergeant,  18  Barb.  320 ....  ; 1060,  1071,  1073,  1074 

Talbot  V.  Cruger,  72  Hun  30 185,  188,  190 

Talcott  V.  Rosenberg,  4  St.  R.  17 193 

V.  Wabash  R.  Co.,  159  N.  Y.  461,  89  Hun  492 113 

Tallcot  V.  Arnold,  61  N.  Y.  616 1186,  1190,  1192,  1222 

Tallinger  v.  Mandeville,  48  Hun  152,  113  N.  Y.  427 60-9,  942,  943 

Tallmadge  v.  Wallis,  25  Wend.  107... 548,  549,  550,  551,  555,  556,  582,  588 

Tallman  v.  Bresler,  65  Barb.  369 504 

V.  Earle,  37  St.  R.  271 1561>  1562 

Talmage  v.  Gieger,  41  St.  R.  462 1454 

V.  Pell,  7  N.  Y.  328 662,  963,  986,  998 

Talman  v.  Gibson,  1  Super.  Ct.  308 200 

iTammien  v.  Clause,  67  Barb.  430 362,  419,  506 


1912  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Tanenbaum  v.  Federal  Match  Co.,   189  N.  Y.   75,   111  A.  D.   416,   102 

A.   D.   524 316,  1470,  1474,  1476,  1568 

V.  Greenwald,  67  A.  D.  473 1131 

V.  Josephi,  93  A:  D.  341 441,  486,  1346,  1560,  1561 

V.  Levy,  83  A.  D.  319 1197 

V.  New  York  F.  Ins.  Exch.,  33  Misc.  134 11,     998 

V.  Rosenthal,  44  A.  D.  431 1131 

Tannenbaum  v.  Schaflfer,  122  N.  Y.  S.  180 187,  323,     330 

Taplin  v.  Packard,  8  Barb.  220 1123 

Tappan  v.  Brown,  9  Wend.  175 685,  687,     975 

Tappen  v.  Van  Wagenen,  3  Johns.  465 548,     552 

Tarby  v.  Taylor,  6  Johns.  Ch.  242 1536 

Tate  V.  American  Woolen  Co.,  114  A.  D.  106 1635,  1677 

Taubenblatt  v.  Galewski,  108  N.  Y.  S.  588 362,     392 

Tausig  V.  Drucker,  90  N.  Y.  S.  380 548 

Tautphoeus  v.  Harbor,  etc.,  Bldg.,  etc.,  Ass'n,  185  N.  Y.  308,  104  A.  D. 

451    , 1201,    1212,  1240 

Taylor  v.  Bates,  5  Cow.  376 346,     349 

V.  Bell,  etc..  Soap  Co.,  18  A.  D.  175 661 

V.  Blair,  59  Hun  347 1315 

V.  Citizens'  lee  Co.,  46  A.  D.  491 1173 

V.  Commercial  Bank,  174  N.  Y.  181 237,  277,  293,     312 

V.  Enthoven,  88  N.  Y.  S.  138 760 

V.   Goelet,   208   N.   Y.    253,    142   A.   D.    467 1270,  1280,  1284,  1377 

1569,  1576 
V.  Guest,  45  How.  Pr.  276,  58  N.  Y.  262.  .  .212,  281,  282,  289,  293,     312 

V.  Guinan,  67  Misc.  262 390 

V.  Hotchkiss,  81  A.  D.  470 533,  534,     536 

V.  Manning,  190  A.  D.  559 275 

V.  Pettibone,  16  Johns.  66 1549 

V.  Philip,  75  N.  Y.  588 1479 

V.  Rennie,   35   Barb.   272 39,  40,  41,     361 

V.  Risley,  28  Hun  141 1500,  1501 

V.  Saxe,  134  N.  Y.  67 : 1387 

V.  Scoville,  54  Barb.  34 293,     294 

V.  Scoville,  3  Hun  301 1701 

V.  Stern,  159  N.  Y.  S.  787 273,     289 

V.  Taylor,  35  St.  R.  622 330 

V.  Taylor,  32  Misc.  312 938,     974 

V.  Thompson,  74  A.  D.  320,  176  N.  Y.  168 308,     313 

V.  Tillotson,  16  Wend.  494 264,     328 

V.  Van  Keuren,  54  How.  Pr.  25 1057 

Teall  V.  Syracuse,  120  N.  Y.  184 1660,  1675 

Tebbetts  v.  Dowd,  23  Wend.  379 370 

Tebo  V.  Robinson,  100  N.  Y.  27,  29  Hun  243 431,  448,  1289,  1290,  1291 

Techt  V.  Hughes,  229  N.  Y.  222 952,     954 

Teele  v.  Fonda,  7  Johns.  251 726 

V.  Mayer,  173  A.  D.  869 492,  513,     514 

Temple  v.  Brooks,  165  A.  D.  661 492,     495 

V.  Hawley,  1  Sandf .  Ch.  153 '. 1068 

Templeton  v.  Wile,  22  St.  R.  251,  18  St.  R.  1012 27 


TABLE  OF  CASES  1913 

PAGES 

Ten  Eyck  v.  Craig,  2  Hun  452 730,     742 

V.  Vanderpoel,  8  Johns.  120 567'     568 

V.  Whitbeck,  156  N.  Y.  341 ."!...  .'.15S,  160^173!     176 

V.  Witbeek,  55  A.  D.  165 744 

Terry  v.  Bale,  1  Dem.  452 ..........[.]................    1734 

V.  Moore,  3  Misc.  290,  12  Misc.  641 91 

V.  Munger,  121  N.  Y.  161 316,  1622,  1623,  1628,  1629,  1660 

Terwilliger  v.  Knapp,  2  E.  D.  Smith  86 1476 

Tewes  v.  North  German  Lloyd  Steamship  Co.,  186  K.  Y.  151 825,     832 

Thacher  v.  New  York,  etc.,  R.  Co.,  76  Misc.  60,  153  A.  D.  186 1699 

Thaddeus  Davids  Co.  v.  Hoflfman-La  Roche  Chemical  Works,  178  A.  D. 

855,  97  Misc.  33 1244,  1245,  1493,  1511,  1527 

Thallhimer  v.  Brinckerhoff,  3  Cow.  623 691,  720,  722,     725 

Thatcher  v.  Morris,  11  N.  Y.  437 611,  893,  923,  925,  926,  1003 

Thayer  v.  Schley,  137  A.  D.  166 231,  275,  282,     298 

Thayer  Mercantile  Co.  v.  Schoenfelder,  177  N.  Y.  S.  98 307 

Thearsson  v.  Peterson,  2  Keyes  636 508 

Thedford  v.  Herbert,  118  A.  D.  181 42,       52 

V.  Reade,  25  Misc.  490 1048,  1049,  1746,  1748,  1751 

Therasson  v.  McSpedon,  2  Hilt.  1 1147,  1152 

Theriott  v.  Begioli,  22  Super.  Ct.  578 1747,  1751 

Thiel  V.  iSchonzeit,  104  A.  D.  151 1186 

Thilemann  v.  New  York,  66  A.  D.  455 1261 

Thoma  v.  Irving  Sav.  Inst.,  142  A.  D.  779 1019,  1028 

Thomas  v.  Allen,  1  Hill  145 1376 

V.  Bartow,  48  N.  Y.  193 105 

V.  Beebe,  25  N.  Y.  244 270,  281,     322 

V.  Dickinson,  65  Hun   5 184,     190 

V.  Dickinson,  67  Hun  350 191 

V.  Dickinson,  12  N.  Y.  364,  23  Barb.  431 1184,  1454,  1497 

V.  Fleury,  26  N.  Y.  26 1392,  1440 

V.  Gage,  156  N.  Y.  612,  65  St.  R.  882 1395,  1411,  1417,  1470 

V.  Gumaer,  7  Wend.  43 1123 

V.  Harmon,  122  N.  Y.  84 102 

V.  Nelson,  69  N.  Y.  118 1612 

V.  Ruhl,  30  Misc.  567 1651 

V.  Snyder,  77  Hun  365 227,  275,  280,     281 

V.  Stewart,  132  N.  Y.  580 1440,  1565 

Thomas  Co.,  William  A.,  v.  Hoist,  120  N.  Y.  S.  747 188,  293,     313 

Thompkins  v.  Corwin,  9  Cow.  255 1270,  1273 

V.  Elliott,  5  Wend.  496 1305 

V.  Smith,  48  Super.  Ct.  113 909 

Thompson  v.  Blanchard,  3  N.  Y.  335 12,  372,     558 

V.  D'avies,    13    Johns.    112 446,  792,     793 

V.  Easton,  73  A.  D.  114,   31  Misc.  027 1314 

V.  Erie  R.   Co.,   96  A.  D.   539 1142 

V.  Fuller,    28   St.   R.    4 193 

V.  Gray,  11  Daly  183 272 

V.  Ketchum,    8   Johns.    189 1053,  1285 

V.  Laing,  21  Super.  Ct.  482 1471,  1476 

V.  Lockwood,  15  Johns.  256 119,  128,     129 

V.  Otis,  42  Barb.  461 1684 

V.  Poor,  147  N.  Y.  402 370 


1914  NEW  YORK  LAW  OF  CONTE  \CTS 

PAGES 

Thompson  v.  Sayre,  1  Denio  175 658 

V.  Staats,   15  Wend.  395 656 

V.  Stiles,  44  Misc.  334 749,     752 

Thompson  Co.,  Richard  v.  Brook,  37  St.  R.  506 1138,  1141,  1142 

Thomson  v.  Hayes,  59  Misc.  425 889 

V.  Poor,  57  Hun  285 1175,  1178 

V.  Poor,    147   N.   Y.   402 1177,  1178,  1179 

V.  Sanders,  118  N".  Y.  252 188,  1583 

V.  Thomson,  76  A.  D.   178 525,     542 

Thorn  v.  Helmer,  4  Abb.  App.  Dec.  408 290 

Thome  v.  Deas,  4  Johns.  84 366,     367 

V.  French,    4    Misc.    436 1279,  1281,  1282,  1380,  1451 

Thornton  v.  Grange,  66  Barb.  507 • 1724 

Thorp  V.  Keokuk  Coal  Co.,  48  N.  Y.  253,  47  Barb.  439..  ..1157,  1158,  1171 

V.Ross,   4   Keyes    546 1254,1372,1373,1635,1639 

Thorpe  v.  White,  13  Johns.  53 1181,  1300,  1301,  1303 

Thorsen  v.  Isman,  148  N.  Y.  S.  254 1389 

Thousand   Island  Steamboat   Co.   v.   Visger,   86  A.   D.   126,   179   N.  Y. 

206    384,  1163 

Thrall  Hospital  v.  Caren,   140  A.  D.  171 1626,  1708,  1752,  1753 

Thrasher  v.  Bentley,  1  Abb.  N.  Cas.  39,  2  Thomp.  &  C.  309.. 552,  1560,  1593 

V.  Bentley,  2  Thomp.  &  C.  309,  59  N.  Y.  649 1064,  1665 

Throop  y.  Cheeseman,  16  Johns.  264 1653 

Throop   Grain  Cleaner  Co.  v.   Smith,   110  N.  Y.   83 1184 

Thurman   v.   Cameron,   24   Wend.   87 741 

V.  Mosher,  1  Hun  344 326,  327,     333 

Thurston  v.  Fairman,   9   Hun  584 675 

Tibbets  v.  Aver,  Hill  &  D.   Supp.   174 555,  556     557 

Tibbits  V.  Percy,  24  Barb.  39 1532,  1552 

Tice  V.  Zinsser,  76  N.  Y.  549 1594 

Tichenor-Grand  Co.,  In  re,  203  Fed.  720 665 

Tichnor  v.  Barley,  72  Misc.  638,  149  A.  D.  871 1387 

Ticknor  v.  Kennedy,  4  Abb.  Pr.  N.  S.  417,  3  Abb.  Pr.  N.  S.  387 1549 

Tiemeyer  v.  Turnquist,  85  N.  Y.  516 1111 

Tiffany  v.  Bowerman,  2  Hun  643 574 

v.  Warren,   37    Barb.   571 438 

Tilden  v.  Aitkin,  37  A.  D.  28 749,  752,     754 

V.  Buffalo  Office  Bldg.  Co.,  27  A.   D.  510 1434,  1435 

V.  New   York,   56   Barb.   340 492,     494 

V.  Tilden,  8  A.  D.  99 1192,  1197 

V.  Washburn,  24  St.  R.  925 ..,-,^ 263 

Tillotson  V.  Preston,  3  Johns.  229 508 

Tilt  V.  La  Salle  Silk  Mfg.  Co.,  5  Daly  19 51 

Timmerman  v.  Morrison,   14  Johns.   369 ."654,     655 

Timmermann  v.   Cohn,   70  Misc.   327 731 

Tindle   v.   Birkett,    171   N.   Y.   520 301,  303,     305 

Tinker  v.  Geraghty,   1   E.  D.  Smith  687 1175,  1180 

Tipple  V.  Tipple,  189  A.  D.  28 147,  1474,  1477 

Tipton  V.  Feitner,  20  N.  Y.  423 1293,  1295,  1296,  1297,  1300,  1315,  1482 

Tisdale  v.  Rider,  119  A.  D.  594 498 

Title  Guarantee,  etc.,  Co.  v.  Haven,  196  N.  Y.  487,.  126  A.  D.  802 1689 

V.  Haven,  214  N.  Y.  468 1689 

v.  New   York,   205   N.   Y.   496 136 


TABLE  OF  CASES  1915 

T-tl      rt  PAGES 

litle  Guarantee,  etc.,  Co.  v.  Sternberg,  119  A.  D.  28 175 

V.  Weiher,  30  Misc.  250 510      511 

V.  Wesolick,   115   A.   D.   608 ...................'  1425 

Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410 ..368,     369 

V.  Poole,   145  isr.  Y.  414 255,     256 

Tobias  v.  Lissberger,  105  N.  Y.  404 1275 

V.  New   York,    17    Hun   534 732 

Tockerson  v.  Chapin,  52  Super.  Ct.  10 '.  .  .233,  244,  276,     282 

Todd,  In  re,   47  Misc.   35 544,  545,     546 

V.  Gamble,    67   Hun    38 1381 

V.  Pratt,  149  A.  D.  459 226 

V.  Weber,  95  N.  Y.  181,  17  Wkly.  Dig.  72.  .363,  402,  403,  457,  474,     485 

488,  519,  522,  959,  1136,  1147,  1148,   1150 

Tode  V.  Gross,  127  N.  Y.  480,  22  St.  R.  818 842,  843,  844,  857,     859 

Toher  v.  Lappine,  9  Misc.  204 1400,  1405 

Toledo  Computing  Scale  Co.  v.  Borick,  64  Misc.  63 243,     286 

Toler  V.  Adee,  9  Wkly.  Dig.  211 107 

Tolhurst  V.  Powers,  133  N.  Y.  460,  61  Hun  105 501,     502 

Tolman  v.  Mulcahy,   119  A.  D.  42 998 

Tom  V.  Goodrich,  2  Johns.  213 1541 

Tomb  V.  Sherwood,   13  Johns.  289 726,     730 

ToDMzek  V.  Wieser,  58  Misc.  46 1095 

Tome  V.  Gerlach,  64  Hun  635 354 

Tompkins  v.  Dudley,  25  N.  Y.  272 1509,  1513 

V.  Elliot,   5  Wend.  496 1306,  1309 

V.  Lamb,  121  A.  D.  366 1389 

V.  Sheehan,   82  Hun   345 446 

V.  Smith,  48  Super.  Ct.   113 927 

V.  Tysen,    16   Barb.  456 1630 

Tonawanda  Valley,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.,  42  Hun  496 .  .     663 

689,  807,  1118 

Toplitz  V.    Bauer,    161    N.   Y.    325 361,  368,     370 

Topping  V.  Swords,  1  E.  D.  Smith  609 20,  21,       34 

Torry  v.  Black,  58  N.  Y.  185 585 

Totten,  In  re,  137  A.  D.  273 1626 

Toucey  v.  Schell,   15  Misc.  350 1550 

Towanda  First  Nat.  Bank  v.  Robinson,  188  N.  Y.  45,  105  A.  D.  193..     491 

502,  578,  584,     589 

Towle  V.  Forney,   11   Super.  Ct.   164 1061 

I  V.  Remsen,  70  N.  Y.  303 .' 731,  732,  739,     742 

V.  Smith,  25  Super.  Ct.  489 , 729 

Town  V.  King,  2  St.  R.  254 202 

Townsend  v.  Allen,  36   St.  R.  523 163 

V.  Corning,  23  Wend.   435,   4   Hill   351 475 

V.  Empire   Stone-Dressing  Co.,   13   Super.   Ct.  208 1562 

V.  Felthousen,   156  N.  Y.  618,  90  Hun  89 261,  266,  275,  321,     327 

V.  Greenwich  Ins.  Co.,  39  Misc.  87,  86  A.  D.  323,  178  N.  Y.  634.  .238,     332 

V.  Masterson,  etc..  Stone  Dressing  Co.,  15  N.  Y.  587 711 

V.  Eackham,  143  N.  Y.  516 1138,  1139,  1150,  1169,  1170 


1916  MEW  YORK  LAW  OF  CONTRACTS    • 

PAGES 

Townshend  v.  Frommer,  16  St.  R.  892 751 

V.  Thomson,  60  Super.  Ct.  454 742 

Tracy,  In  re,  1  Paige  580 1050 

V.  First  Nat.  Bank,  48  A.  D.  285 1204,  1209 

V.  Frost,  32  St.  R.  907 1615 

V.  Syracuse  First  Nat.  Bank,  48  A.  D.  285 1191,  1192,   1209,  1221 

V.  Talmage,  14  N.  Y.  162,  18  Barb.  456 647,  662,  664,  963,  967,     968 

969,  978,  980,  981,     985 

Traders'  Nat.  Bank  v.  Parker,  130  N.  Y.  415,  29  St.  R.  373 450,     456 

Tradesmen's  Bank  v.  Astor,  11  Wend.  87 1634 

Tradesmen's  Nat.  Bank  v.  Curtis,  167  N.  Y.  194,  38  A.  D.  240 465,     558 

Tragman  v.  Littlefield,  45  St.  R.  673 174 

Train  v.  Davidson,  20  A.  D.  577 934,  935,     940 

Traitel  v.  Ouasani,  51  Misc.  667 1442,  1446 

Tranlda  v.  McLean,  18  Misc.  221 271,  290,  312,     314 

Traver  v.  Snyder,  35  Misc.  261,  34  Misc.  406 1137,  1146,  1153,     1155 

Travis  v.  Lee,  34  St.  R.  233 1627 

V.  Tobias,  7  How.   Pr.   90 1550 

Traylor  v.  Crucible  Steel  Co.,  192  A.  D.  445 1244,   1490,   1493,  1511 

Traynor  v.  Murtagh,  10  A.  D.  627 1504 

Treadwell  v.  Archer,  76  N.  Y. .  196 1209 

V.  United  Verde  Copper  Co.,  134  A.  D.  394 663 

Treat  v.  Ullman,  34  Misc.  553 10 

Tregner  v.  Hazen,  116  A.  D.  829 293 

Trevor  v.  Wood,  36  N.  Y.  307 ' 29,  35,  47,  61,      62 

Triangle  Waist  Co.  v.  Todd,  168  App.  Div.  693 125 

V.  Todd,  223  N.  Y.   27 441,  1563 

Tribune  Ass'n  v.  Eisner,  etc.,  Co.,  70  A.  D.  172,  34  Misc.  658 1499 

Trimble  v.  Stilwell,  4  E.  D.  Smith  512 1253 

Tripler  v.  New  York,  125  N.  Y.  617 1678,  1679,  1686 

Tripp  V.  Saunders,  59  How.  Pr.  379 1540 

Trongott  v.  Byers,  5  Cow.   480 1611 

Trott  V.  Sehmitt,  119  A.  D.  474 316 

Trotter  v.  Hughes,  12  N.  Y.  74 1158 

Trovinger  v.  M'Burney,  5  Cow.  253 956,  958,  959,  960,     965 

Troy  Bank  v.  Topping,  13  Wend.  557 435,  559,  568,  571,     574 

Troy,  etc.,  R.  Co.  v.  Tibbita,  18  Barb.  297 802 

Truax  v.  Thorn,  2  Barb.  156 728,  729,  732,     733 

Truenbach  v.  Otter,  138  A.  D.  887 1704 

Trumble  v.   Peck,  35   St.  R.  529 270,     278 

Trust  Co.  of  America  v.  Hamilton  Bank,  127  A.  D.  515 1688,  1689 

V.  Nash,  50  Misc.  295 934,  936,     938 

Trustees,  etc.  v.  Stetson,  5  Pick.  508 • 598 

Trusts,  etc.,  Co.  v.  Sawyer,  146  A.  D.  63 1533,  1547 

Tryon  v.  Baker,  7  Lans.  511 1660 

v.  Jennings,   12   Abb.  Pr.   33 492,     506 

V.  Mooney,  9  Johns.  358 351 

Tucker  v.  Dean,  21  Wkly.  Dig.  519 _. 159 

V.  Ely,  20  Wkly.  Dig.  66 426 

V.  Ives,  6  Cow.  193 1649 

V.  Philadelphia,  etc..  Coal,  etc.,  Co.,  53  Hun  139 1325,  1355,  1356 

V.  Williams,  2  Hilt.   562 1437,  1459 

Tuckerman  v.  Brown,  11  Abb.  Pr.  389 802 

V.  Brown,  23   How.   Pr.   109 o 802 


TABLE  OF  CASES  1917 

Tuomey  v.  Walsh,  222  N.  Y.  572 262 

V.  Walsh,  160  A.  D.  795 298 

Turck  V.  Richmond,  13  Barb.  533 650    971  987 

Turk  V.  Ridge,  41  N.  Y.  201 'll36'  1144 

Turner  V.  Bissell,  69  Misc.  167 '            '  1198 

V.  Hadden,   62   Barb.   480 402  670 

V.  Haight,   16  N.  Y.  465 ■..'.'.■■.■.■.',■.■.  1392,   1409^  1410 

V.  Howard,  10  A.  D.  555 344^  553^  1122 

V.  Pabst  Brewing  Co.,   74  A.  D.   106 ^200,  207,'  26o'  263 

V.  Sheridan,   32   Misc.   233 359,  45O 

V.  Woolworth,    153   A.    D.    293 1754*  1756 

Turrell  v.  Norman,  19  Barb.  263 .'  998 

Tuttle  V.  Jackson,  6  Wend.  213 .732,  733 

V.  Love,  7   Johns.  470 ' .     42 

Tuxbury  v.  Miller,  19  Johns.  311 ...y.....................  779 

Tweedie  v.  Clark,  114  A.  D.  296 II33 

Twelfth  Ward  Bank  v.  Rogers,  33  Misc.  733,  35  Misc.  789 358 

V.  Samuels,  71  A.  D.   168 361 

Twenty-third  St.  Baptist  Church  v.  Cornell,  117  N.  Y.  601,  56  Super. 

Ct.  260    38,   590,   591,   595,   596,  598 

Twenty-third  St.  R.  Co.  v.  Bay  Ridge  Ferry  Co.,  49  Super.  Ct.  485 244 

Tylee  v.  M'Lean,  10  Wend.  373 1138 

V.  Yates,    3    Barb.    222 986,  998 

Tyler  v.  Ames,  6  Lans.  280 1336,  1338,  1421,  1422,  1423,  1425 

V.  Barrows,  29  Super.  Ct.  104 897,  1132,  1133 

V.  Guy,  21  Wkly.  Dig.  56 271 

V.  Guy,   24   Wkly.   Dig.   39 270 

V.  Jaeger,  47  Misc.  84 434 

Tyron  v.  Jennings,  12  Abb.  Pr.  33 361 

Tyrrell  v.  York,  57  Hun  292 958 

Udell  V.  Stearns,   125  A.  D.   196 735,  744 

Uhler  V.  Uhler,  128  N.  Y.  S.  963 946 

Uhlman  v.  Day,  38  Hun  298 64,  66,  68 

Ulrich  v.  New  York  Cent.  R.  Co.,  108  N.  Y.  80 827 

V.  Ulrich,   60    Super.   Ct.   237 1714,  1717 

V.  Ulrich,   136  N.  Y.   120 1724,  1725 

Ulster,  etc.,  Bluestone  Co.  v.  Carlin,  69  A.  D.  426 1197 

Unckles  v.  Colgate,   148  N.  Y.  529,  72  Hun  119.... 868,  881,  976,  977,  978 

986,  988,  989 

V.  Hentz,  19  A.  D.  165,  18  Misc.  644 275 

Underbill  v.  Crawford,  29  Barb.  664 1631 

V.  North  American  Kerosene  Gaslight  Co.,  36  Barb.  354,  31  How. 

Pr.  34   21 

V.  Phillips,  10  Hun  591 559,  567 

Underlied  v.  Honeywell,  88  A.  D.  144 275 

Underwood  v.  Farmers'  Joint  Stock  Ins.  Co.,  57  N.  Y.  500 369 

V.  New  Netherland  Bank,  150  N.  Y.  S.  487 1604,  1605 

V.   Smith,  46  St.  R.  654,   135  N.  Y.  661 843,   859,  863 

Union  Bank  v.  Coster,  3  N.  Y.  203,  3  Super.  Ct.  563 28,  55,  1210,  1238 

V.  Fleitman,   168   A.  D.   171 550 

V.  Sullivan,   214  N.   Y.   332 341,  406 

Union  Bridge  Co.  v.  Troy,  etc.,  R.  Co.,  7  Lans.  240 983 

Union  Foundry,  etc..  Car  Wheel  Works  v.  New  York  Lumber  Drying 

Co.,  13  St.  R.  701 550,  551 


1918  NEW  YORIC  LAW  OF  CONTRACTS 

PAGES 

Union  India  Rubber  Co.  v.  Tomlinsou,  1  E.  D.  Smith  364 1121 

Union  Ins.  Co.  v.  Central  Trust  Co.,  157  N.  Y.  633 1556 

Union  Mfg.  Co.  v.  Lounsbury,  41  N.  Y.  363,  42  Barb.  125 1344 

Union  Mills  v.  Harder,  191  N.  Y.  483,  116  A.  D.  22 1174 

Union  Nat.  Bank  v.  Leary,  77  A.  D.  332 453,     456 

V.  Leary,  95  A.  D.  381,  183  N.  Y.  546 451 

V.  Matthews,  98  U.  S.  621 647 

Union  Pae.  R.  Co.  v.  Dodge  County,  98  U.  S.  541 1679 

Union  Paving  Co.  v.  Board  of  Contract,  etc.,  74  Misc.  646 620 

Union  Rubber  Co.  v.  Tomlinson,  1  E.  D.  Smith  364 1136 

Union  Stove  Works  v.  Arnoux,  7  Misc.  700,  6  Misc.  64 1434,  1441 

Union  Trust  Co.  v.  Owen,  79  A.  D.  60 1200 

V.  Whiton,  9  Hun  657 1633 

United  Lead  Co.  v.  Lehigh  Valley  R.  Co.,  156  A.  D.  525,  215  N.  Y.  751. .     833 

835 
United  Merchants'  Realty,  etc.,  Co.  of  New  York  Hippodrome,  133  A.  D. 

582,  61   Misc.   308 1355 

United  Press  v.  New  York  Press  Co.,  164  N.  Y.  406,  35  A.  D.  444.  .  .70,      72 

74,  75,  77,  1625,  1697 

United  States  v.  Addyston  Pipe,  etc.,  Co.,  85  Fed.  271 839 

V.  Colgate,  250  U.  S.  300 880 

V.  Grossmayer,   9   Wall.    72 52,     953 

V.  Schrader,  252  U.  S.   85 880 

v.  United  States  Fidelity,  etc.,  Co.,  139  A.  D.  262 1349 

United  States  Bank  v.  Davis,  2  Hill  451 312 

United  States  Cordage  Co.  v.  Wall's  Son's  Rope  Co.,  90  Hun  429.. 842,     859 

United  States  Illuminating  Co.  v.  Fisk,  78  Hun  328 1246 

United  States  L.  Ins.  Co.  v.  Oswego  Canal  Co.,  57  Hun  204 1224 

United  States  Nat.  Bank  v.  Homestead  Bank,  40  St.  R.  870,  46  St.  E. 

173    423,     426 

United  States  Realty,  etc.,  Co.  v.  Ewing,  172  N.  Y.  S.  214 1173 

United  States  Title  Guaranty  Co.  v.  Brown,   166   A.  D.   688,  86  Misc. 

287    629,  983,  984,     992 

United  States  Title  Guaranty,  etc.,  Co.  v.  Marks,  116  A.  D.  341 1128 

United  States  Trust  Co.  v.  Baker,  51  Misc.  657 186 

United  Water  Works  Co.  v.  Omaha  Water  Co.,  164  N.  Y.  41 1219 

Universal  Audit  Co.  v.  Cameron,  169  A.  D.  879 291 

Universal  Fashion  Co.  v.  Skinner,  64  Hun  293 312,  313,     323 

Updike  V.  Abel,  60  Barb.  15 249,     333 

V.  Campbell,  4  E.  D.   Smith  570 961,     969 

Up-To-Date  Dress  Co.  v.  Kranshar,  164  N.  Y.  S.  779 11 

Upton  v.  Tribilcock,  91  U.  S.  45 108 

Urbanaky  v.  Schirmer,  111  A.  D.  50 283 

Urtz  V.  New  York  Cent.,  etc.,  R.  Co.,  202  N.  Y.  170 190,  293,  294,     295 

Usher  v.  New  York  Cent.,  etc.,  R.  Co.,  76  A.  D.  422,  179  N.  Y.  544 663 

Utica  Bank  v.  Van  Gieson,  18  Johns.  485 1693 

Utica  City  Nat.  Bank  v.  Tallman,  63  A.  D.  480 358,     450 

Utica,  etc.,  R.  Co.  v.  Brinckerhoif,  21  Wend.   139 463,  475,  487,     489 

Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652 646,     986 

V.  Cadwell,   3  Wend.   296    646,     985 

V.  Kip,  8  Cow.  20 646,     985 

V.  Kip,   3   Wend.   369 986 

V.  Scott,  19  Johns.  1 046,     985 

Utica  Waterworks  Co.  v.  Utica,  31  Hun  426 71,  1252 


TABLE  OF  CASES  1919 

PAGES 

Utter  V.  Stuart,  30  Bart.  20 1345,  1593 

Vacuum  Cleaner  Co.  v.  Broadway-Cortlandt  Co.,  78  Misc.  174 1384,  1441 

Vail  V.  Jersey  Little  Falls  Mfg.  Co.,  32  Barb.  564 1353,  1355 

V.  Reynolds,   118  N.  Y.   297 184,   188,  193 

Valentine  v.  Farrington,  2  Edw.  53 1541 

V.  Heydecker,    12  Hun   676 362,  510 

V.  Lunt,  115  N.  Y.  496,  51  Hun  544 176,   1035,   1045,  1047 

V.  Van  Wagner,  37   Barb.  60 1288 

Valk  V.  Crandall,  1  Sandf.  Cli.   179 482 

V.  Erie  R.  Co.,  130  A.  D.  446 836 

V.  McKeige,   43    St.   R.   26 1393,  1405 

Vallett  V.  Parker,  6  Wend.  615 987 

Valois  V.  Gardner,  122  A.  D.  245 1626 

•Valton  V.  National  Fund  L.  Assur.  Co.,  20  N.  Y.  32 234,  1000,  1001 

Van  Aiken  v.  New  York,  18  A.  D.  89 1441,  1444 

Van  Alen  v.  Trubenback,  159  N.  Y.  S.  152 321 

Van  Allen  v.  Jones,  23  Super.  Ct.  369 442,  506,  509 

Van  Alstine   v.   Wimple,   5   Cow.    162 376,  397 

Van  Alstyne  v.  Crane,  4  Thomp.  &  C.  113 271 

V.  Van   Slyck,   10  Barb.  383 1532 

Van  Amburgb  v.  Kramer,  16  Hun  2ff5 345,  518,  586 

Van  Arsdale  v.  Buck,  82  A.  D.  383 1612 

V.  Perry,  21  Wkly.   Dig.   116 388 

Van  Benscoten  v.  Seaman,  25  Misc.  234 191 

Van  Benthuysen  v.  Crapser,  8  Johns.  257 1565 

Van  Bramer  v.  Cooper,  2  Johns.  279 1066,  1098 

Van  Buren  v.  Wensley,  102  Misc.  248 448,  452 

Van  Buskirk  v.  Cudlipp,  6  St.  R.  814 315 

V.  Stow,   42  Barb.   9 1450 

Van  Campen  v.  Burns,  54  A.  D.  86 253,  314 

V.  Ford,  15  St.  R.  310,  25  St.  R.  464 130,  430,  431,  434,  438 

Vance  v.  Bloomer,  20  Wend.  196 1265,  1377,  1453,  1455,  1456,  1457 

Van  Clief  v.  Van  Veehten,  130  N.  Y.  571,  55  Hun  467 1370,  1371,  1392 

1398,  1399,  1401 

Van  Cott,  In  re,  1   Paige  489 1050 

Van  Dam  v.  Tapscott,  40  A.  D.  36 441,  462,  465,  1530,  1535 

Vandegrift  v.  Berton,  83  A.  D.  548 '. 661 

V.  Cowles  Engineering  Co.,  161  N.  Y.  435,  33  A.  D.  148 1128,  1129 

1131,  1272,  1314,  1368,  1377,  1383,  1475,  1501,  1502,  1565 

Vanderbilt  v.  Eagle  Iron  Works,  25  Wend.  665 1384 

v.'  Schreyer,  91  N.  Y.  392 356,  491,  493,  503,  504,     513 

Vandermulen  v.  Vandermulen,   108  N.  Y.   195 1481,  1530,  1531 

Vanderpoel  v.  Kearns,  2  E.  D.  Smith  170 977 

Vanderveer  v.  Wright,  6  Barb.  547 533 

Vandervort  v.  Mink,   113  A.  D.  601 334 

Van  De  Sande  v.  Hall,  13  How.  Pr.  458 289 

Van  Deusen  v.  Sweet,  51  N.  Y.  378 1016,  1031,  1035,  1036,  1045 

Vandevoort  v.  Dewey,  42  Hun  68 72 

V.  Gould,    36   N.   Y.    639 736 

Vandevort,  In  re,   8  A.   D.    341 1191,  1192 

Vandewalker  v.  Osmer,  1  Thomp.  &  C.  50 268 

Vandewater  v.   Gear,  21   A.  D.  201 751,  752,  753 

Van  Dolsen  v.  Board  of  Education,  29  A.  D.  501 1620 


1920  NEW  YORK  LAW  OF  CONTRACTS 


PAGES 

Van  Dyck  v.  McQuade,  86  N.  Y.  38 223 

Van  Dyke  v.  Van  Beuren,  1  Johns.  345 729,     734 

V.  Wood,  60  A.  D.   208 ' 123,  137,     142 

Van  Epps  v.  Harrison,  5  Hill  63 . .' 185,  188,  261,  268,  297,     582 

Van  Etten  v.  Newton,  15  Daly  538,   134  N.  Y.   143 109,  110,  1497 

Van  Fleet  v.  New  Era  Constr.  Co.,  142  A.  D.  517 1367 

Van  Gaasbeek  v.  United  States  Lace  Curtain  Mills,  132  A.  D.  595.  .1740,  1741 

Vangelder  v.  Vangelder,  81  N.  Y.  625 1742 

Van  Hagen  V.  Van  Rensselaer,  18  Johns.  420 1184,  1186,  1209,  1210,  1241 

Van  Home  v.  Grain,  1  Paige  455 1209 

Van  Keuren  v.  Boomer,  etc..  Press  Co.,  143  A.  D.  785 58 

V.  Miller,  71  Hun  68 1441 

Van  Kleeck  v.  Le  Roy,  37  Barb.  544,  4  Abb.  App.  Dec.  479 223,  227,    254 

298,  326,     327 

Van  Kuren  v.  Saxten,  5  Thomp.  &  C.  566 1733,  1735 

Van  Leiw  v.   Johnson,   4  Hun   415 1579 

Van  Marter  v.  Babcock,  23   Barb.  633 838,  848,     870 

Van  Name  v.  Queens  Land,  etc.,  Co.,  130  A.  D.  857 405 

Van  Neste  v.  Conover,  20  Barb.  547 254 

Van  Nostrand  v.  New  York  Guaranty,  etc:,  Co.,  39  Super.  Ct.  73 107 

V.  Wright,  Hill  &  D.  Supp.  260 1066,  1067 

Van  O'Linda  v.  Whitehead  Bros.  Co.,  168  A.  D.  589 24 

Van  Orden  v.  Fox,  32  A.  D.  173 1253 

V.  MacRae,  121  A.  D.  143 1393,  1400,   1405,  1406 

Van  Order  v.  Van  Order,  8  Hun  315 932,     949 

Van  Patten  v.  Taber,   71   Misc.   610 47,     463 

Van  Pub.  Co.  v.  Westinghouse,  72  A.  D.   121 280,  1389 

Van  Rensselaer  v.  Aikin,  44  N.  Y.  126,  44  Barb.  547 43,  486,  487,  597 

V.  Onondaga  County,   1  Cow.  443 749,  752,     754 

V.  Platner,  2  Johns.  Cas.  17 1121 

Van  Riper  v.  Poppenhausen,  43  N.  Y.  68 1543 

Van  Schaick  v.  Third  Ave.  R.  Co.,  38  N.  Y.  346,  49  Barb.  409....  1136,  1154 

V.  Van  Buren,  70  Hun,  575 78 

Van  Slochem  v.  Villard,  207  N.  Y.  587,  154  A.  D.  161... 237,  255,  262,     664 

Van  Slooten  v.  Dodge,  145  N.  Y.  327 1614 

Van  Tassel  v.  Greenwich  Ins.  Co.,  72  Hun  141 39 

Van  Valkenburgh  v.  Rouk,   12  Johns.  337 580 

V.  M^atson,   13  Johns.  480 1743,  1744 

Van  Vleck  v.  Van  Vleck,  21  A.  D.  272 , 934,     37 

V.  Van  Vleck,  21  A.  D.  631 937 

Van  Winkle  v.  Ketcham,  3  Caines  323 1059 

Van  Woert  v.  Albany,  etc.,  R.  Co.,  67  N.  Y.  538 '. 80,      82 

Van  Wyck  v.  Brasher,  81  N.  Y.  260 1023 

Varney  v.  Ditmars,  217  N.  Y.  223 70,  74,  75,  77,      78 

Vassar  v.  Camp,  11  N.  Y.  441,  14  Barb.  341 15,  61,      63 

Vaughn  Mach.  Co.  v.  Quintard,  37  A.  D.  368 1462,  1501 

Vaupell  V.  Woodward,  2  Sandf.  Ch.  143 891 

Veazey  v.  Allen,  173  N.  Y.  359,  61  A.  D.  119 612,  614,  676,  677,  1004 

Veazie  v.  Williams,  8  How.  134 799 

Vedder,  In  re,  6  Dem.  92 -. 1027 

V.  Leamon,  70  A.  D.  252 1608 

Veerhoflf  v.  Miller,  30  A.  D.  355 1175,  1176,  1561 

Veil  V.  Thompson,  150  N.  Y.  S.  659 '. 247 


TABLE  OF  OASES  1921 

PAGES 

Velie  V.  Titus,  60  Hun  405 526,  528,  571 

Vellerman  v.  King,  2  Edm.  Sel.  Gas.  371 1630 

Vernam  v.  Smith,  15  N.  Y.  327 467 

Vernol  v.  Keeler,  47  N.  Y.  674 1578 

V.  Vernol,  63  N.  Y.  45 321 

Verplauck  v.  Godfrey,  42  A.  D.  16 [ 372 

Ver  Valen  v.  Eckerson,  5  Wkly.  Dig.  392 450 

Very,  In  re,  24  Misc.  139 1617 

Vibbard  v.  Johnson,  19  Johns.  77 556 

Vickers  v.  Moore,  19  Wkly.  Dig.  370 1460 

Vielie  v.  Osgood,  8  Barb.  130 550,  553,  556 

Vilas  V.  Jones,  1  N.  Y.  274 361,  362,  481 

V.  Page,  106  N.  Y.  439 1144 

Villard  v.  Moyer,  54  Misc.  369,  123  A.  D.  629 1530,  1555,  1556 

Villas  V.  Stern,  24  Misc.  380 1676 

Villhauer  v.  Gross,  138  A.  D.  10 1402,  1408 

Vinal  V.  Continental  Constr.,  etc.,  Co.,  53  Hun  247 .'  1663 

Vincent  v.  Moriarty,  31  A.  D.  484 958,  960,  973,  1720,  1722 

Virtue  v.  Creamery  Package  Mfg.  Co.,  227  U.  S.  8 879 

Vischer  v.  Bagg,  21  Wkly.  Dig.  399 896,  1001 

V.  Yates,  11  Johns.  23 888,  902,  906,  911 

Voege  V.  Ronalds,  83  Hun  114 1175,  1352 

Vogel  V.  Friedman,  34  Misc.  775 1393 

V.  Hawthorne,  88  N.  Y.  S.  1046 1380 

Vogel  Co.  V.  Cauldwell-Wingate  Co.,  140  N.  Y.  S.  370 25 

V.  Eeinhardt,    91    Misc.    60 1465 

V.  Wolff,   156  A.  D.  584,  209  N.  Y.  568 441,  446,  504,  1180 

Vogelstein  v.  Pope  Metals  Co.,  155  N.  Y.  S.  128 1471 

Voland  v.  Reed,  164  N.  Y.  S.  19 543,  545 

Von  Bruck  v.  Peyser,  25  Super.  Ct.  468 291 

Von  Schuckmann  v.  Heinrich,  93  A.  D.  278 586 

Voorhees  v.  Dorr,  51  Barb.  580 719,  720 

V.  Earl,  2  Hill  288 1572,  1578,  1579,  1582 

V.  New  York  Cent.,  etc.,  R.  Co.,  129  A.  D.  780 1740 

Voorhies  v.  Childs,  17  N.  Y.  354 1543 

V.  Voorhies,  24  Barb.  150 1067,  1079,  1095 

Voorhis  v.  New  York,  46  How.  Pr.  116 1261,  1430,  1437,  1441 

Vorhaus  v.  City  Nat.  Securities  Co.,  167  N.  Y.  S.  736 955 

Vosburgh  v.  Brewster,  5  Alb.  L.  J.  198 133 

■V.  Diefendorf,  119  N.  Y.  357 196 

Vosin  V.  Providence  Washington  Ins.  Co.,  51  A.  D.  553 307 

Vought  V.  Eastern  Bldg.,  etc.,  Ass'n,  172  N.  Y.  508,  61  A.  D.  614.  .  .663,  664 

1212 

Voullaire  v.  Wise,  19  Misc.  659 354,  356 

Vroom  V.  Litt,  70  Misc.  375 127,  149 

Vrooman  v.  Phelps,  2  Johns.  177 579,  580 

V.  Sheppard,  14  Barb.  441 730 

V.  Turner,  69  N.  Y.  280,  8  Hun  78 1120,  1138,  1139,  1158 

Vulcan  Iron  Works  v.  Pittsburg-Eastern  Co.,  144  A.  D.  827.  ..1137,  1138,  1142 

1145,  1146,  1153 

Wackenhut  v.  Empire  Gas,  etc.,  Co.,  166  N.  Y.  S.  29 430,  1166 

Wackerow  v.  Engel,  96  N.  Y.  S.  1071 108 

'  Waddle  v.  Cabana,  220  N.  Y.  18 636 


1922  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Wadsworth  v.  Green,  3  Super.  Ct.  78 1239,  1481 

V.  Livingston  County,  139  A.  D.  832,  115  N.  Y.  S.  8 430 

V.  Sharpsteen,  8  N.  Y.  388,  14  Barb.  169 1029,  1030,  1040 

Waeber  v.  Talbot,  167  N.  Y.  48 1387 

Wagener  v.  Harriott,  20  Abb.  N.  Cas.  283 1034,  1044,  1045 

Waggoner  v.  Walrath,  24  Hun  443 1538 

Wahl  V.  Barnum,  116  N.  Y.  87 422,  424,     427 

Wahlig  V.  Standard  Pump  Mfg.  Co.,  25  St.  R.  864 1117 

Wailing  V.  Toll,  9  Johna.  141 1106 

Wainwright  v.  Queens  County  Water  Co.,  78  Hun  146 1142,  1165 

Wait  V.  Wilson,  86  A.  D.  486 1148 

Waite  V.  Harper,  2  Johns.  386 779 

V.  Leggett,  8  Cow.  195 1684,  1687,  1690 

Waitzfelder  v.  Kahnweiler,  56  Barb.  300 961,     970 

Wakefield  Constr.  Co.  v.  New  York,  157  A.  D.  535 1371,  1439,  1440 

Wakeman  v.  Dalley,  51  N.  Y.  27,  44  Barb.  498.  .252,  271,  275,  277,  281,     329 

V.  Sherman,  9  N.  Y.  85 1290,  1480 

Wakley  v.  King,  112  A.  D.  765 122,     125 

Walden  v.  Sherburne,  15  Johns.  409 1541 

Waldron  v.  Fargo,  170  N.  Y.  130,  52  A.  D.  18 831 

Waldt  V.  Goodwin  Mfg.  Co.,  165  A.  D.  244 1336,  1340,  1426 

Walk  V.  Crandall,  1  Sandf.  Ch.  179 485 

Walker,  In  re,  15  Abb.  N.  Cas.  465 379 

V.  Edward  Thompson  Co.,  37  A.  D.  536 1415,  1418 

V.  Freedman,  114  N.  Y.  S.  51 186,     192 

V.  Gilbert,  25  Super.  Ct.  214 351,  382,  383,  386,  427,     475 

V.  Millard,  29  N.  Y.  375..  1181,  1295,  1303,  1304,  1383,  1398,  1459,  1461 

V.  New  York,  72  Misc.  97 673 

V.  Pixley,  178  A.  D.  956 434 

V.  Walker,  9  Wall.  743 939 

Walker  Co.,  John  W.  v.  Roth,  79  Misc.  613 1547 

Wall  V.  Charlick,  8  N.  Y.  Leg.  Obs.  230 676 

V.  Gillin  Printing  Co.,  21  Misc.  649 475 

V.  Kellogg,  16  N.  Y.  385 1614 

Wallace  v.  Bassett,  41  Barb.  92 938 

V.  Devlin,  36  Hun  275 1355 

V.  Morss,  5  Hill  391 1057 

Wallach  v.  Dryfoos,  140  A.  D.  438 1630,  1633 

V.  Hoexter,  17  Abb.  N.  Cas.  267 126,  127,  132,     140 

Walling  V.  Cranford,  23  A.  D.  116 1186 

Wallis  V.  Loubat,  2  Denio  607 724 

v.  Manhattan  Co.,  2  Super.  Ct.  495 1034 

Wallman  v.  Society  of  Concord,  45  N.  Y.  485 1502 

Walrad  v.  Petrie,  4  Wend.  575 559,  562,     568 

Walrath  v.  Redfield,  18  N.  Y.  457 1142,  1143 

V.  Thompson,  6  Hill  540 1675 

Walsh  V.  Dwight,  40  A.  D.  513 847,  848,     872 

V.  Hyatt,  74  A.  D.  20 273^  280,  1499 

V.  McClosky,  25  St.  R.  932 1400 

V.  New  York,  113  N.  Y.  142 20,  22,       23 

V.  New  York,  etc.,  Co.,  88  A.  D.  477 1293,  1297,  1298 

V.  New  York,  etc.,  R.  Co.,  204  N.  Y.  58 1536 

V.  Powers,  43  N.  Y.  23,  54  Barb.  550,  35  How.  Pr.  279 ..  .  1070,  1072,  107^  f' 

1077,  1081,  1091 


TABLE  OF  CASES  1923 

PAGES 

Walter  v.  Eafalsky,  113  A.  D.  223,  186  N.  Y.  543 1534 

Walters  v.  Borgia  Marble  Works,  125  N.  Y.  S.  548 432 

V.  Mayhew,  30  St.  R.  46 1716,  1717 

Walton  V.  Godwin,  58  Hun  87,  35  St.  R.  991 1337,  1339 

V.  Mather,  4  Misc.  261 14 

V.  Mather,  16  Misc.  546,  15  Misc.  453 14 

V.  Rafel,  7  Misc.  663 1128,  1131 

V.  Stafford,  162  N.  Y.  558,  14  A.  D.  310 1612 

Wamsley  v.  Darragh,  14  Misc.  566 119,  1029,  1031,  1032,  1045 

V.  Darragh,  12  Misc.  199 1034.  1044 

V.  Horton,  77  Hun  317 475,     896 

Wanamaker  v.  Weaver,  176  N.  Y.  75 1747 

Wangler  v.  Swift,  90  N.  Y.  38 1262 

Waniseh  v.  Wuertz,  79  Misc.  610 1089 

Warburton  v.  Camp,  55  Super.  Ct.  290,  112  N.  Y.  683 1154 

Ward  V.  Cowdrey,  21  St.  R.  372 1168 

V.  Dudley,  188  A.  D.  136 183 

V.  Hogan,  11  Daly  227 767 

V.  Hudson  River  Bldg.  Co.,  24  St.  R.  347,  125  N.  Y.  230 1508,  1509 

1510 

V.  Kropf,  207  N.  Y.  467,  143  A.  D.  919,  120  N.  Y.  S.  476 1619 

V.  Reynolds,  25  Hun  385 745,     747 

V.  Richmond,  193  A.  D.  727 283 

V.  Union  Trust  Co.,  172  A.  D.  569 1195,  1196 

V.  Van  Duzen,  2  Super.  Ct.  162 891 

V.  Whitney,  8  N.  Y.  442,  Seld.  Notes  144 1192,  1204.  1213 

V.  Wiman,  17  Wend.  193 250,     251 

V.  Woodburn,  27  Barb.  346 198,     273 

V.  Zborowski,  31  Misc.  66,  30  Misc.  839 475 

Warden  v.  Fosdick,  13  Johns.  325 249,     251 

Warden  v.  Dorthy,  169  N.  Y.  39 . 176 

Warfield  v.  Watkins,  30  Barb.  395 512,  1507 

Waring  v.  Ayres,  40  N.  Y.  357 83,  84,     524 

V.  Mason,  18  Wend.  425 1386 

Warner  v.  Booge,  15  Johns.  233 431 

V.  Hitchins,  5  Barb.  666 1247,  1248,  1517 

V.  Paine,  3  Barb.  Ch.  630 754,     756 

V.  Ross,  9  Abb.  N.  Cas.  385 1530 

V.  Zuechel,  19  A.  D.  494 951 

Warner  Mfg.  Co.  v.  Jacobs,  177  N.  Y.  S.  183 52,       64 

Warren  v.  Haight,  65  N.  Y.  171 404,     619 

V.  Helmer,  8  How.  Pr.  419 755 

V.  Leland,  2  Barb.  613 1323 

V.  Winne,  2  Lans.  209 73 

Warren  Bros.  Co.  v.  New  York,  190  N.  Y.  297 620 

Warren  Chemical,  etc.,  Co.  v.  Holbrook,  118  N.  Y.  586 1345 

Warshawsky  v.  Grand  Theatre  Co.,  47  Misc.  615 423 

Warth  v.  Greif,  121  A.  D.  434 1249,  1250 

V.  Liebovitz,  179  N.  Y.  200 23 

Washburn  v.  Franklin,  35  Barb.  599,  11  Abb.  Pr.  93 627,  628,     892 

Washburn,  etc.,  Mfg.  Co.  v.  Wilson,  46  Super.  Ct.  159 550 

Washington  L.  Ins.  Co.  v.  Clason,  162  N.  Y.  305,  16  A.  D.  434.  .  .  .645,     662 

603 

58 


1924  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Wasilewski  v.  Wendell,  9  St.  R.  508 1694 

Waterbury  v.  Egan,  3  Misc.  355 626,  775,     776 

V.  Graham,  6  Super.  Ct.  215 44,  486,  487,  1475 

Waterbury- Wallace  Co.  v.  Ivey,  99  Misc.  260 560,     569 

Water  Com'rs  v.  Burr,  56  N.  Y.  665,  35  Super.  Ct.  522 1438,  1501 

Waterman  v.  Waterman,  42  Misc.  195 348,  358,  1053 

Waters  v.  Smith,  23  Wkly.  Dig.  500 1563 

Watertown  Nat.  Bank  v.  Bagley,  134  A.  D.  831 950 

Watertown  Thermometer  Co.  v.  Pool,  51  Hun  157 859,     864 

Watkin  v.  Interborough  Transfer  Co.,  174  N.  Y.  S.  152 1308 

Watkins  v.  Eames,  9  Cush.  537 598 

V.  Halstead,  4  Super.  Ct.  311 520,  532 

V.  Jones,  78  Hun  496 784,  786 

V.  Reynolds,  123  N.  Y.  211,  51  Hun  l75 1155,  1168 

Watson  V.  Blossom,  18  St.  R.  726 225,  252,  465,  898 

V.  Butcher,  37  Hun  391 1131 

V.  Gugino,  204  N.  Y.  535,  140  A.  D.  33 1319,  1324,  1325,  1327,  1330 

V.  Holmes,  80  Misc.  48 153,  154,  155,  156,  157,  158,  161,  175,  209 

V.  Randall,  20  Wend.  201 456 

V.  Russell,  149  N.  Y.  388 61 

V.  Smith,  16  Wkly.  Dig.  358 276 

Watters  v.  Plumbers'  Trade  Journal  Pub.  Co.,  86  Misc.  38 70,  1180,  1334 

Watts  V.  Garcia,  40  Barb.  656 507 

Watts-Campbell  Co.  v.  Yuengling,  51  Hun  302,  125  N.  Y.  1 663 

Waugh  V.  Seaboard  Bank,  115  N.  Y.  42,  54  Super.  Ct.  283 1192 

Waxelbaum  v.  Schloss,  131  A.  D.  826 15,  58 

Waydell  v.  Luer,  3  Denio  410 413,  415,  544 

Wayne  v.  Sherwood,  14  Hun  423 492 

Wayne,  etc..  Collegiate  Institute  v.  Greenwood,  40  Bai<b.  72 593 

V.  Smith,  36  Barb.  576 53,  486,  593,  594 

Wayne-Monroe  Telephone  Co.  v.  Ontario  Telephone  Co.,  60  Misc.  435 . . .  689 

838 

Wayne  Oil  Tank,  etc.,  Co.  v.  Stoltz,  167  N.  Y.  S.  32 42 

Wayte  v.  Bowker  Chemical  Co.,  180  A.  D.  568 1223 

Weaver  v.  Barden,  49  N.  Y.  286 440 

V.  Bentley,  1  Caines  47 1663 

V.  Farrington,  6  Misc.  54,  7  Misc.  405 450 

V.  Klaw,  42  St.  R.  675 1415,  1422 

V.  Whitney,  Hopk.  11 668,  672,  673 

Webb  V.  Albertson,  4  Barb.  51 668,  669 

V.  Bindon,  21  Wend.  98 736 

V.  Meyers,  64  Hun  11 1668 

Webber  v.  Blunt,  19  Wend.  188 347,  668,  669,  814 

V.  Gillies,  112  N.  Y.  S.  397 729 

Weber  v.  Hearn,  49  A.  D.  213 98 

V.  Williams,  etc.,  Co.,  144  N.  Y.  S.  619 550 

Webster  v.  Nichols,  21  Wkly.  Dig.  566 1733 

V.  Turner,  12  Hun  264 1479 

V.  Van  Steenbergh,  46  Barb.  211 742 

Webster  Realty  Co.  v.  Thomas,  46  Misc.  139,  107  A.  D.  612 1217 

Weed  V.  Beach,  56  How.  Pr.  470 22 

V.  Bentley,  6  Hill  56 787 

V.  Case,  55  Barb.  534 271,  275j 


TABLE  OF  CASES  1925 

PAGES 

Weed  V.  Mutual  Ben.  L.  Ins.  Co.,  70  N.  Y.  561,  41  Super.  Ct.  476 1027 

V.  Spears,  193  N.  Y.  289 491 

V.  Whitehead,  1  A.  D.  192 100 

Weeks  v.  Gattell,  125  A.  D.  402 724,  750,  762,     763 

V.  Little,  47  Super.  Ct.  1 1436,  1438,  1450,  1495 

V.  O'Brien,  141  N.  Y.  199,  59  Super.  Ct.  28 1370,  1398,  1444,  1445 

1499 

V.  Trinity  Church,  56  A.  D.  195 1224,  1229,  1373,  1448 

Weet  V.  Brockport,  16  N.  Y.  161 1162 

Wegenaar  v.  Dechow,  33  A.  D.  12 1384.  1389 

Wegner  Mach.  Co.  v.  Taylor,  143  A.  D.  704 1384,  1389 

Wehle  V.  United  States  Mut.  Ace.  Ass'n,  11  Misc.  36,  153  N.  Y.  116. .  .   1236 

1238 

Weidner  v.   Phillips,   39   Hun   1 255,  257,  261,     328 

Weigel  V.  Cook,  193  A.  D.  520 1576 

Weil  V.  Bonner,  5  Wkly.  Dig.  493 .414,     511 

Weill  V.  Close,  44  St.  R.  662 463 

V.  Malone,  91  Hun  261 1579 

Weinberg  v.  Greenberger,  47  Misc.  117 1664 

Weiner  v.  Scherer,  64  Misc.  82 1627 

Weinfeld  v.  Bergner,  114  N.  Y.  S.  284 1530,  1555,  1556 

Weinkrantze  v.  Humboldt  Library,  32  Misc.  709 1501 

Weiserbs  v.  Weiserbs,  169  N.  Y.  S.  Ill 1737 

Weisheit  v.  Pabst  Brewing  Co.,  181  A.  D.  275 278 

Weiss  V.  Josias,  97  Misc.  598 408,     486 

Weisser  v.  Maitland,  5  Super.  Ct.  318 1281,  1282,  1479 

Welch,  In  re,  156  A.  D.  470 758 

V.  Buchans  Soap  Corp.,  56  Misc.  689 1294 

V.  Livingston,  33   Misc.    116 1467 

V.  Seligman,   72   Hun   138 254 

Weld  V.  Postal  Tel.  Cable  Co.,  199  N.  Y.  88 821,     962 

V.  Postal  Tel.  Cable  Co.,  210  N.  Y.  59,  148  A.  D.  588 819,  821,     822 

Weller  v.  Bartlett,  79  St.  B.  626 272 

V.  Hersee,   10  Hun  431 842,  855,  861,     862 

V.  Tuthill,  66  N.  Y.  347,  4  Hun  811 1377,  1664 

V.  Weller,  44  Hun   172 166,  203,  204,     321 

Welles  V.  Yates,  44  N.  Y.  525 101,     102 

Wellington  v.  Continental  Constr.,  etc.,  Co.,  52  Hun  508 1169 

V.  Kelly,  84  N.  Y.  543 697,     698 

Wells  V.  Alexandre,  130  N.  Y.  642,  56  Super.  Ct.  542 71,  81,     466 

V.  Jewett,  11  How.  Pr.  242 333 

V.  Lachenmeyer,  2  How.  Pr.  N.  S.  252 1753 

V.  Miller,  66  N.  Y.  255 1641,  1644 

V.  Monihan,  35  St.  R.  494,  129  N.  Y.  161 56H,     569 

V.  New  York  Cent.  E.  Co.,  24  N.  Y.  181,  26  Barb.  641 827,     828 

V.  Porter,  7  Wend.   119 1640 

V.  Selwood,  61  Barb.  238 1385,  1386 

V.  Steam  Nav.  Co.,   8  N.   Y.   375 8®1 

V.  Thompson,  13  Wkly.  Dig.  256 64 

V.  Wells,  8  A.  D.  422 564 

V.  Williams,  39  Barb.  567 1145 

Wells  Co.,  James  L.  v.  Silverman,  125  N.  Y.  S.  457 32 

Welsbach  Co  v.  Norwich  Cas.,  etc.,  Co.,  96  A.  D.  52 666 


1928  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Welsh  V.  Gosaler,  47  Super.  Ct.  104 1579 

Wempie  Electric  Co.  v.  Columbus  Circle  Constr.  Corp.,  98  Misc.  242..       80 

Wemple  v.  Hauenstein,  19  A.  D.  552 ' 91 

V.  Stewart,  22  Barb.  154 1228 

Wendelken  v.  Kaskel,  N.  Y.  Daily  Reg.  Mar.  28,  1884 998 

Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344 174 

Wenz  V.  Meyersohn,  59  A.  D.  130 423,     436 

Werlein  v.  Tower  Mfg.,  etc.,  Co.,  12  Misc.  142 1479 

Werner  v.  Knowlton,  107  A.  D.  158 174 

V.  Werner,  153  A.  D.  719 936 

V.  Werner,  169  A.  D.  9 384,     444 

Weschler  v.  MoCartliy,  145  N.  Y.  S.  895 376 

Weaselman  v.  Stuart,  30  Misc.  808 430 

Wessels  v.  Carr,  15  A.  D.  360,  16  Misc.  440 190,     252 

West  V.  Banigan,  51  A.  D.  328,  172  N.  Y.  622 423,  430,  1382 

V.  Kurtz,   15   Daly   99 750,  752,  753,     755 

V.  Wright,  86   Hun  436 898,  901,     904 

Westchester  v.  Henderson,  24  Wkly.  Dig.  237 1654 

Weatcott  V.  King,  14  Barb.  32 1528,  1530,  1551 

V.  Thompson,   18  N.  Y.  363 1184,  1188,  1204 

Westendorf  v.  Dininny,  103  A.  D.  593,  73  A.  D.  511 1257 

Wester  v.  Casein  Co.,  206  N.  Y.  506 1470,  1473,  1474,  1476 

Westerfield  v.  Jackson,  3  St.  R.  353 1033 

Western  Nat.  Bank  v.  Wood,  1  Misc.  314 359 

Western  R.  Co.  v.  Bayne,  75  N.  Y.  1,  11  Hun  166 1458 

Western  Union  Tel.  Co.  v.  Dant,  42  App.  Cas.   (D.  C.)  398 818 

V.  James,  162  U.  S.  650 818 

Westervelt  v.  Fuller  Mfg.  Co.,  13  Daly  352 401,     549 

Westfall  V.  Jones,  23  Barb.  9 976,     986 

Westinghouae,  etc.,  Co.  v.  Long  Island  R.  Co.,  160  A.  D.  200 812 

Weatlake  v.  Bostwick,  35  Super.  Ct.  256 1471,  1472 

Weston  V.  Barker,  12  Johns.  276 1659 

V.  Brown,  158  N.  Y.  360,  91  Hun  639 1649,  1652 

Wetmore  v.  Halsman,  14  Abb.  Pr.  311 185 

V.  Hegeman,  88  N.  Y.  69,  12  Wkly.  Dig.  403 750,  751,  752,  753,     754 

V.  Jaflfray,  9  Hun   140 1473 

V.  Porter,  92  N.  Y.  76 768 

Wetter  v.  Kleinert,  139  A.  D.  220 1274,  1366,  1367 

Wexler  v.  Rust,  144  A.  D.  296 651,     654 

Weyand  v.  Park  Terrace  Co.,  202  N.  Y.  231,  135  A.  D.  821,  131  A.  D. 

167    1264,   1266,  1288 

Weyburn  v.  White,  22  Barb.  82 902,  909,     910 

Whaples  v.  Fahys,  109  A.  D.  594,  87  A.  D.  518 1529 

Wharton  v.  Winch,  140  N.  Y.  287 1505,  1566,  1567 

Wheadon  v.  Huntington,  83  Hun  371 231 

V.  Olds,  20  Wend.  174 86,  1686,  1687 

Wheat  V.  Rice,  97  N.  Y.  296 1147 

Wheaton  v.   Baker,   14  Barb.   594 1478,  1579,  1581,  1582,  1687,  1588 

Wheeler  v.  Bailey,  13  Johns.  366 668      814 

V.  Britton,  63  Hun  628,  137  N.  Y.  628 . .  .'  1510 

V.  Connecticut  Mut.  L.  Ins.  Co.,  82  N.  Y.  543,  16  Hun  317 9S6,  1509 

1511,  1521 
V.  Curtia,   11   Wend.   653 I557 


TABLE  OF  CASES  1927 

FAGES 

Wheeler  v.  Mowers,  16  Misc.  143 107,  108,  185,  238,  239,  1370 

V.  Reynolds,  66  N.  Y.  227 226 

V.  Simmons,  60  Hun  404 536 

V.  Wheeler,  5   Lans.   355 792,  970,     974 

Wheeler,  etc.,  Mfg.  Co.  v.  Jacjobs,  2  Misc.  236 1090,  1091 

V.  Keeler,  65  Hun  508 223,  326,     327 

Wheeloek  v.  Tanner,  39  N.  Y.  481 1378 

Whelan  v.  Ansonia  Clock  Co.,  97  N.  Y.  293,  27  Hun  557 1462,  1465,  1516 

V.  Whelan,  3  Cow.   537 166,     176 

Whipple  V.  Brown  Bros.  Co.,  225  N.  Y.  237,  170  A.  D.  531 183,  185,     194 

196 

V.  Lyons  Beet  Sugar  Refining  Co.,  64  Misc.  363 1516 

Whitaker  v.  Burrows,  71  Hun  478 1379,  1380 

V.  Cone,  2  Johns.  Cas.  58 748 

V.  Whitaker,  52  N.  Y.  368 346,  515,  517,     519 

Whitbeck  v.  Whitbeck,  9  Cow.  266 377 

Whitcomb  v.  Whitcomb,  92  Hun  443 934,  1136,  1148 

White,  Tn  re,  122  A.  D.  93,  54  Misc.  357 811 

In  re,  121  N.  Y.  406 1026 

V.  Baxter,  71  N.  Y.  254,  41  Super.  Ct.  358 53,  54,  382,  387,     485 

V.  Bligh,  129  N.  Y.  S.  405 1630 

V.  Carroll,  42  N.  Y.   161 654 

V.  Continental  Nat.  Bank,  64  N.  Y.  316 1688,  1691 

V.  Corlies,  46  N.  Y.  467 .47,  56,  59,       61 

V.  Davis,  42  St.  R.  901 57i,  572,     575 

V.  Demilt,  2  Super.  Ct.  405 463 

V.  Devendorf,  127  A.  D.  791 381 

V.  Dodds,  42  Barb.   554 195,  254,  1587 

V.  Drew,  56  How.  Pr.  53 408 

V.  Gray,  96  A.  D.  154 555 

V.  High  Speed  Tools  Corp.,  174  N.  Y.  S.  177 1459 

V.  Hoyt,  73  N.  Y.  505,  7  Daly  232.... 422,  427,  1184,  1187,  1218,  1221 

1222 

V.  Kingston  Motor  Car  Co.,  69  Misc.  627 15,  57,  59,  60,  475,     477 

V.  Knowles,  23  St.  R.  368 1736 

V.  Kuntz,   107  N.  Y.  518,   13  Daly  286.... 379,  786,  788,  790,  791,     978 

979 

V.  Livingston,  69  A.  D.  361 1370,  1430,  1462,  1505 

V.  Loudon,   90   Hun   218 258,  259,  260,  261,  268,     319 

V.  Merritt,  7  N.  Y.  352 226 

V.  Miller,  71   N.   Y.   118 109,  1707 

V.  Miller,  78  Misc.  428 736 

V.  McNulty,  26  A.   D.   173 961,     998 

V.  Polhamus,  1  City  Ct.  421 806 

V.  Rasines,  50  St.  R.  458 149 

V.  Schweitzer,   147  A.  D.  544 1389 

V.  Seaver,  25  Barb.  235 249,  286,     287 

V.  Talmage,  35  Super.  Ct.  223 1271,  1272,  1275 

V.  Wager,  25  N.  Y.  328 516 

V.  White,  20  A.  D.  560,  20  Misc.  481 1148 

V.  Williams,  48  Barb.  222 ■ 100 

Whitehall  First  Nat.  Bank  v.  Tisdale,  84  N.  Y.  655 431 

Whitehead  v.  Kennedy,  69  N.  Y.  462,  7  Hun  230 174 


1928  NEW  YORK  LAW  OF  CONTRACTS 

PAGES 

Whiteley  v.  Terry,  83  A.  D.  197,  39  Misc.  93 659 

Whiteman  v.  New  York,  21  Hun  117 1261 

White  Mfg.  Co.  v.  De  La  Vergne  Refrigerating  Maoh.  Co.,  84  N.  Y.  S. 

192    1385 

White's  Bank  v.  Ward,  35  Barb.  637 L'i49 

Whiteside  v.  Hyman,  10  Hun  218 253 

Whitestown  First  Religious  Soc.  v.  Stone,  7  Johns.  112 594 

Whiting  V.  Derr,  121  A.  D.  239 1565,  1584,  1593 

V.  Edmunds,  94  N.  Y.  309 -  . .  734,     736 

Whitlock  V.  Coulter,  1  City  Ct.  428 554 

Whitman  v.  Bowe,  56  Hun  141 1612 

Whitmarsh  v.  Hall,  3  Denio  375 1083,  1086 

Whitmore  v.  Patterson,  16  Wkly.  Dig.  544 271,     327 

Whitney  v.  Allaire,  1  N.  Y.  305,  4  Denio  554 2-19,  250,  270,     319 

V.  Biggs,  92  Misc.  424 847 

V.  Crosby,  3  Caines  89 1273 

V.  Crouch,    105   Misc.   268 1315 

V.  Lewis,  21  Wend.   131 555 

V.  McLean,  4   A.   D.  449 11 86,  1202,  1204 

V.  Spencer,  4   Cow.   39 1501 

V.  Whitney,  15  Misc.  72,  4  A.  D.  597 940,  942.     945 

V.  Wright,   15  Wend.   171 740 

Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62 662,  1118 

Whitney,  H.  M.  Co.  v.  Stevenson,  17  A.  D.  224 1254 

Whittemore  v.  Farrington,  76  N.  Y.  452,  12  Hun  349,  7  Hun  392 90 

V.  Judd  Linseed,  etc..  Oil  Co.,  124  N.  Y.  565 1535,  1536,  1537 

Whitten  v.  Fitzw;ater,  129  N.  Y.  626 227,  228,     230 

Wickham  v.  Conklin,  8  Johns.  220 722,     734 

V.  Roberts,  112  A.  D.  742 265 

Wicks  V.  Bowman,  5  Daly  225 1519 

Wickstrom  v.  Peck,  179  A.  D.  855 1748 

V.  Peek,   155  A.  D.  523,   163  A.  D.  608 1752,  1757 

Wigand  v.  Bachmann-Bechtel  Brewing  Co.,  222  N.  Y.  272,  169  A.  D.  285.  1223 

Wiggins  V.  Bush,  12  Johns.  306 779 

V.  Erie  R.  Co.,  5  Hun  185 500 

Wightman  v.  Catlin,   113   A.  D.  24 752 

Wilber  v.  How,  8  Johns.  444 446 

V.  Scatcherd,  122  A.  D.  240 422 

V.  Wilber,   119  A.  D.   740 105 

Wilbur  V.  Brown,  3  Denio  356 1609 

V.  Collin,  4  A.  D.  417 25 

V.  Grace,    12   Johns.    68 1055 

V.  How,  8  Jolms.  444 797 

V.  New  York  Electric  Constr.  Co.,  58  Super.  Ct.  539 676,  677,     681 

V.  Warren,  104  N.  Y  192,  40  Hun  203 515,  517,  518,     519 

Wilcox  V.  American  Tel.,  etc.,  Co.,  176  N.  Y.  115,  73  A.  D.  614 185,     195 

196,  287,  1581 

V.  Ten   Eyck,   5   Johns.   78 1305,  1313 

V.  Wilcox,   48   Barb.  327 1613,  1733,  1734 

Wilde  V.  Smith,  8  Daly  196 1130,  1331,  1335 

Wilder  v.  Baumstauck,  3  How.  Pr.  81 130 

V.  Brokaw,  141  A.  D.  811 : 1748,  1752 

V.  Butterfield,  50  How.  Pr.  385 767 


TABLE  OF  CASES  1929 

PAGES 

Wildey  v.  Robinson,  85  Hun  362 217,  492,     495 

Wildrick  v.  Heyshem,  96  A.  D.  515 1548 

Wile   V.   Brownstein,   35   Hun   68 317,  1624 

V.  Wilson,  93  N.  Y.  255 441 

Wilentshik  v.  Messier,  48  Misc.  362 11,       45 

Wiles,  In  re,  101  Misc.  701 359,  517,     519 

V.  Provost,  6   A.   D.    1 1384,  1388,  1394 

Wiley  V.  Goodsell,  3  A.  D.  452 1704,  1713 

Wilhelm  v.  Wood,  151  A.  D.  42 15,  16,  329,  1428 

WiUcenfeld  v.  Attic  Club.  74  Misc.  543 902,  903,  912,     913 

Wilking  V.  Eichter,  25  Misc.  735 629,  974,  1005 

Wilkinson  v.  Chamber  of  Commerce,  73  Misc.  141 54,  375,  383,  391,     486 

488,     769 

V.  Gill,  74  N.   y.   63,   10   Hun    156 918,     927 

V.  McLeod,   80  Misc.   220 1293,  1301,  1458 

V.  Worcester  First  Nat.  F.  Ins.  Co.,  72  N.  Y.  499,  9  Hun  522 702 

Will  V.  Postal  Tel.  Caible  Co.,  3  A.  D.  22 820,  821,  824,     832 

Willard  v.   Hewlett,    19   Wend.   301 1085 

V.  Stone,  7   Cow.  22 467,  480,  481,  1065,  1066 

Willard  C.  T.  Co.  v.  New  York,  81  Misc.  48 1144 

Willcox  V.  Erie  E.  Co.,  162  A.  D.  94,  220  N.  Y.  94 827,     837 

Willcox,  etc..  Sewing  Mach.  Co.  v.  Himes,  90  Hun  347 1343 

Willets,  Matter  of,  51  Misc.  176,  119  A.  D.  119 92 

V.  Poor,  141  A.  D.  743 275 

V.  Poor,  155  A.  D.  312 265 

Willetts  V.  Sun  Mut.  Ins.  Co.,  45  N.  Y.  S.  45 485,     486 

V.  Van  Alst,  26  How.  Pr.  325 1013 

Willey  V.  Greenfield,  64  A.  D.  220 738 

William  v.  Stein,   100  Misc.  677 1301,  1302,  1498 

Williams,  In  re,  170  N.  Y.  S.  80 675 

V.  Barkley,  165  N.  Y.  48,  52  A.  D.  631 1208 

V.  Bedford   Bank,    63   A.   D.    278 450,  451 

V.  Boyle,  1  Misc.  364 725 

V.  Burton,   19  Wkly.  Dig.  399 lUl 

V.  Carrington,   1  Hilt.  515 380 

V.  Clements,  46  St.  E.  448,  137  N.  Y.  560 1744 

V.  Daiker,  33  Misc.  70,  63  A.  D.  614 286 

V.  Finch,  2   Barb.   208 1697,  1702 

V.  Fisher,    8    Misc.    314 1162 

V.  Fitch,  18  N.  Y.  546 381 

V.  German  Ins.  Co.,  90  A.  D.  413 707 

V.  Healey,  3  Denio   363 1314,  1315,  1379 

V.  Hutchinson,  3  N.  Y.  312,  5  Barb.   122 1056,  1064,  1102,  1716 

1718,  1719,  1722,  1743,  1744 

V.  Igel,  62  Misc.  354 934,     935 

V.  Keech,  4  Hill  168 1363 

V.  Lande,   74  Hun   425 882 

V.  Magee,  76  A.  D.  512,  177  N.  Y.  534 1208 

V.  Marshall,  42   Barb.   524 355,     356 

V.  Matthews,   3   Cow.  252 752,     755 

V.  Montgomery,  148  N.  Y.  519,  74  Hun  425 882,     883 

V.  New  York  Herald  Co.,  165  A.  D.  529 662 

V.  Eutherford  Eealty  Co.,  159  A.  D.   171 US,  124,  135,     145 


1930  NEW  YORK  LAW  OF  OONTRACTS 

PAGES 

Williams  v.  Shields,  16  Daly  178 1447 

V.  Taylor,  120  N.  Y.  244,  41  Hun  545 1286 

V.  Vanderbilt,  28  N.  Y.  217,  29  Barb.  491 1508 

V.  Whittell,  69  A.  D.  340 235,  347,  426,  564 

V.  Wieting,  3  Thomp.  &  C.  439 383,  394 

V.  Williams,  35  St.  E.  199,  25  Abb.  N.  Cas.  217 1121 

Williamsburg  City  F.  Ins.  Co.  v.  Lichtenstein,  98  Misc.  342 226 

Williamsburgli  Sav.  Bank  v.  Solon,  136  N.  Y.  465 4 

Williamson  v.  Lawrence,  8  Misc.  71 1022,  1039 

Williams  Patent  Crusher,  etc.,  Co.  v.  Lyth  Tile  Co.,  150  N.  Y.  S.  6 283 

Willink  V.  Vanderveer,  1  Barb.  599 182,  262 

Willis  V.  Albertson,  20  Abb.  N.  Cas.  263 344,  438 

V.  Gehlert,  34  Hun  566 736 

V.  Rose,  29  Misc.  Ill 1343 

Willoughby  v.  Fredonia  Nat.  Bank,   68  Hun  275 231,  235,  334 

Wills  V.  Evans,  8  Wkly.  Dig.  368 517 

V.  Simmonds,  8  Hun  189,  51  How.  Pr.  48 1476 

Wilmot  V.  Richardson,  13  Super.  Ct.  328 315 

Wilsey  v.  Franklin,  57  Hun  382 1724 

Wilson  V.  Baptist  Educational  Soc,  10  Barb.  308 2,  346,  347,  467,  578 

581,  582,  590 

V.  Boyce,  143  A.  D.  782 738,  740 

V.  Burr,  25  Wend.  386 531 

V.  Curran,   190   A.  D.   581 1370,  1440,  1441,  1442 

V.  Darragh,  28  St.  R.  390 ; 1068,  1072 

V.  Delaware,  etc.,  E.  Co.,  119  A.  D.  675 827 

V.  Gould,  21   Hun  446 1479 

V.  Imperial  Electric  Light  Co.,  20  Misc.  547 45,  64 

V.  Martin,  1  Denio  602 1302,  1365 

V.  Mechanical  Orguinette  Co.,  170  N.  Y.  542 1223,  1522 

V.  New  York  Cent.  R.  Co.,  97  N.  Y.  87,  27  Hun  149 825 

V.  Randall,  67  N.  Y.  338 87 

V.  Rushville  Min.,  etc.,  Co.,  142  A.  D.  297 1389 

V.  Ryder,  32  St.  R.  305 252,  255 

V.  Thomass,   127  N.   Y.   S.  474 1747,  1748 

V.  Whitmore,  92  Hun  466 1156,  1166 

Wilt  V.  Ogden,  13  Johns.  56 1453,  1454 

Wimpie  Electric  Co.  v.  Columbus  Circle  Constr.  Co.,  98  Misc.  242... 21,  25 

Winans  v.  Peeibles,  32  N.  Y.  423 516 

Winch  V.  Farmers'  Loan,  etc.,  Co.,  11  Misc.  390 406,  524,  529 

V.  Mutual  Ben.  Ice  Co.,  86  N.  Y.  618 1501 

Winchell  v.  Knickerbocker  Ice  Co.,  36  St.  R.  730 327 

V.  Latham,   6    Cow.    682 363,  560 

Windmuller  v.  Pope,  107  N.  Y.  674 1381,  1470,  1476 

V.  Standard  Distilling,  etc.,  Co.,  106  A.  D.  246 1200 

Winegard  v.  Fanning,  76  Hun  170 983,  984 

Wing  V.  Rogers,  138  N.  Y.  361,  62  Hun  383 374,  422 

V.  Smith,   173  A.  D.  57 635 

Wingand  v.  Bachmann-Bechtel  Brewing  Co.,  222  N.  Y.  272 1227 

Winkler  v.  Moritz,  2  Month.  L.  Bui.  26 282 

V.  Sohlager,  64  Hun  83 1708 

Winnans  v.  Huston,  6   Wend.  471 700 


TABLE  OF  CASES  1931 

PAGES 

Winne  v.  McDonald,  39  N.  Y.  233 1303 

V.  Mehrbach,  130  A.  D.  329 394 

V.  Winne,  166  N.  Y.  263 82,  410,     411 

Winslow  V.  Buel,  11  How.  Pr.  373 556 

V.  Mayo,  123  A.  D.  758 V. .  ...  .475,     476 

V.  Moore,   17   Wkly.  Dig.  429 67,     68 

Winter  v.  Kinney,  1  N.  Y.  365 669,  670,     671 

V.  Livingston,   13   Johns.   54 549 

V.  Winter,  191  N.  Y.  462 937,  939,  940,  943,  944,  945,     946 

Wintermute  v.  Cooke,  73  N.  Y.  107,  7  Hun  476 678,  1453,  1454 

Winters  v.  McMahon,  23  Wkly.  Dig.  119 1086 

Winton  v.  Winton,  161  N.  Y.  S.  405 939 

Wirth  V.  Kahlenberg,  31  Misc.   803 1186 

Wise  V.  Grant,  140  N.  Y.  593 184,  197,     254 

V.  Morgan,    13   Daly   402 1152 

Wiswall  V.  Hall,  3  Paige  313 187 

V.  McGown,  2  Barb.  270 1270,  1283,  1284 

Witbaus  V.  Sehaack,  62  How.  Pr.  167 186,     309 

Witlierby  v.  Mann,  11  Johns.  518 1646 

Witherhead  v.  Allen,  28  Barb.  661 1553 

Witkop,  etc.,  Co.  v.  Boyce,  61  Misc.   126 845,  857,     998 

Witmark  v.  Herman,  44  Super.  Ct.   144 254 

Witt  V.  Gilmour,  172  A.  D.  110 1396,  1398,  1400,  1406 

Witter  V.  Blodget,  4  N.  Y.  Leg.  Obs.  263 740,     748 

Witthaus  V.  Schack,  57  How.  Pr.  310 185 

Wolcott  V.  Merchant's  Gargling  Oil  Co.,  45  A.  D.  379 1153 

Wolf  V.  National  City  Bank,  170  A.  D.  565 192,  253,  1588 

V.  Schulman,   45   Misc.    418 1746,  1751 

V.  United  States  Casualty  Co.,  101  Misc.  541 1221 

Wolfe  V.  Howes,  20  N.  Y.  197,  24  Barb.  174 1463,  1464.  1466 

1467,  1469,  1520 

Wolfert  V.  Caledonia  Springs  Ice  Co.,  195  N.  Y.  118 1570 

Wolflf  V.  Flatow,  27  St.  R.  177 1670 

V.  Megargel,  123  N".  Y.  S.  368 92,  93,  94,     104 

V.  New  York,  92  A.  D.  449,  179  N.  Y.  580 136.  -680 

Wolverton  v.  Rogers,  123  A.  D.  45 1557 

Wood  V.  Armory,  105  N.  Y.  278 210,  332,   1678,  1687 

V.  Ball,  190  N.  Y.  217,  114  A.  D.  743 649,  666,  1607 

V.  Brener,  171  N.  Y.  S.  34 463 

V.  Brown,   50   Super.   Ct.  516 174 

V.  Butterick  Pub.  Co.,  80  Misc.  534 1395,  1404 

V.  Chapin,   13   N.   Y.   509 344,     563 

V.  Dudley,   188  A.  D.  136 275,     276 

V  Duflf-Gordon,  222  N.  Y.  88,  177  A.  D.  624 470,  1223,  1224 

V.  Edwards,    19   Johns.    205 24,     475 

V.  Ellsworth,  45  Misc.   584 30,  53,       64 

V.  Fisk,  63  N.  Y.   245 1533,  1534,  1543 

V.  Fisk,  156  A.  D.  497,  125  N.  Y.  233 1475 

V  Glens  Falls  Automobile  Co.,  174  A.  D.  830 482 

V  Gosling,  1  N.  Y.  Leg.  Obs.  74 1076 

v!  Knight    35  A.  D.  21 441,462,470,     559 

V.  Manchester  F.  Ins.  Co.,  30  Misc.  330,  54  A.  D.  522. . .  .803,  806,     807 
V.  Miller,   78  Misc.   377 ^^^^ 


1932  NEW  YOKK  LAW  OF  CONTRACTS 

PAOES 

Wood  V.  Mulock,  48  Super.  Ct.  70 416,  492 

V.  New  York,  73  N.  Y.  556 1643 

V.  O'Brien,  45  St.  R.  28 346 

V.  Eabe,  96  N.  Y.  414,  48  Super.  Ct.  70 416,.  520 

V.  Sheehan,   68  N.  Y.   365 1204,  1212 

V.  Tunnieliff,  74  N.  Y.  38 354,  356,  466 

V.  Whitehead  Bros.  Co.,  165  N.  Y.  545 444,  839,  852,  853 

V.  Wilcox,   1   Denio  37 1613 

V.  Wise,   153  A.  D.  223 588 

Woodman  v.  Needham  Piano,  etc.,  Co.,  47  Misc.  683 9.50 

Woodriflf  V.  Hunter,  65  A.  D.  404 491 

Woodruff  V.  Commercial  Mut.  Ins.  Co.,  2  Hilt.  122 1214,  1220,  1236 

V.  Havemeyer,    106  N.  Y.    129 1137 

V.  Rochester,  etc.,  R.  Co.,  108  N.  Y.  39 1487 

V.  Sherrard,  9  Hun  323 Ill 

V.  Woodruff,   52  N.   Y.   53 1193,  1194 

Woods  V.  Wilder,  43  N.  Y.  164 952,  953,  954 

Woods  Motor  Vehicle  Co.  v.  Brady,  181  N.  Y.  145 :  ...  .70,  485 

Woodward  v.  Busbee,  2  Hun  128 1736 

V.  Fuller,  80  N.  Y.  312 1393,  1396,  1397,  1400,  1406 

Woodworth  y.  Bennett,  43  N.  Y.  273,  53  Barl).  361.  .629,  797,  970,  976,  988 

989,  990,  991,  1661 

V.  Janes,  2  Johns.  Cas.  417 748,  977 

V.  Sweet,  51  N.  Y.  8,  44  Barb.  268 524 

Woolever  v.  Knapp,  18  Barb.  265 1613 

Woolner  v.  Hill,  93  N.  Y.  576,  47  Super.  Ct.  470 1380 

Woolsey  v.  Funke,  121  N.  Y.  87 1197,  1198 

V.  Sunderland,  47  A.  J).  86 332 

Wooster  v.  Chamberlin,  28  Barb.  602 1547 

V.  Jenkins,   3   Denio    187 300,  468,  469 

V.  Sage,  67  N.  Y.  67 1416 

Work  V.  Beach,  37  St.  R.  547,  53  Hun  7,  35  St.  R.  22 362,  422,  423 

1289,  1290 

Works  V.  Pemberton,  48  A.  D.  468 354 

Wormser  v.  Metropolitan  St.  R.  Co.,  184  N.  Y.  83,  98  A.  D.  29 663 

Worrall  v.  Munn,  5  N.  Y.  229 480,  588 

Worth  V.  Case,  42  N.  Y.  362,  2  Lans.  204 530,  544,  545 

V.  Edmonds,  52  Barb.  40 1507,  1508 

Worthington,  In  re,  141  N.  Y.  9 673,  674,  675,  768 

V.  Hermann,   89   A.   D.   627 232,  275,  277,  1208 

Worthington  Co.,  Matter  of,  30  N.  Y.  S.  361 957 

Wotherspoon  v.  Wotherspoon,  49  Super.  Ct.   152 1734 

Wray  v.  Miller,  120  N.  Y.  S.  787 557,  560,  569 

Wright  V.  Anderson,  117  N.  Y.  S.  209 1638 

V.  Bank  of  the  Metropolis,  110  N.  Y.  237 1276 

V.  Brown,  67  N.  Y.  1 227 

V.  Fulling,   104  A.  D.  49 496 

V.  Marshall,  3  Daly   331 1549 

V.  Mischo,  52  Super.  Ct.  241 25 

V.  Reusens,  133  N.  Y.  298,  39  St.  R.  804 1235,  1440 

V.  Roberts,  99  A.  D.  38 1153 

V.  Schnaier,  35  Misc.  37 1501 

V.  Smith,  13  A.  D.  536 410,  552,  1665 


TABLE  OF  CASES  1933 

PAOES 

Wright  V.  Syracuse,  etc.,  R.  Co.,  92  Hun  32 726 

V.  Taylor,  9  Wend.  538,  1  Edw.  Ch.  226 1208 

V.  Whiting,   40   Barb.  235 1285 

V.  Williams,   20   Hun   320 1219,  1221,  1240 

V.  Wright,   1   Cow.   598 360,  517 

V.  Wright,  54  N.  Y.  437,  59  Barb.  505 458 

Wurster  v.  Armfield,   175  N.  Y.   256 1038 

Wyckoff  V.  De  Graaf,  98  N.  Y.  134 383,  387 

V.  Meyers,  44  N.  Y.   143 1435,  1436,  1437 

T.  Taylor,  13  A.  D.  240 1280,  1281,   1446,   1569,  1576 

V.  Vicary,  75  Hun  409 97 

V.  Woarms,   118  A.  D.   699 706,  707,  1479 

Wyllie  V.  Palmer,  137  N:  Y.  248 1184 

Wylly,  In  re,  210  Fed.  954 634 

Xenia  First  Nat.  Bank  v.  Stewart,  107  U.  S.  676 647 

Yankowitz  v.  Arkin,  163  N.  Y.  S.  266,  157  N.  Y.  S.  995 655 

Yarwood  v.  Trusts,  etc.,  Co.,  94  A.  D.  47 529,  530,  543,  545,  546,  566 

Yates  V.  Alden,  41   Barb.   172 266,  291,  334 

V.  Foote,   12  Johns.   1 906 

V.  Lyon,  61  N.  Y.  344,  61  Barb.  205 1059,  1068,  1084,  1098,  1101 

Yeamans  v.  Tannehill,  40  St.  R.  548 1281 

Yeannakopoulos,  Matter   of,  195  A.   D.   261 708,  709 

Yeoman  v.  Townshend,  74  Hun  625 203,  205 

Yeomans  v.  Bell,  151  N.  Y.  230,  79  Hun  215 184,  255,  259,  266,  267,  1578 

V.  Chatterton,  9   Johns.   295 779 

Yerby  v.  Kirkpatrick,  24   Super.  Ct.  227 74 

Yerkes  v.  Salomon,  11  Hun  471 892,  897,  898,  901 

Yonkers  Gazette  Co.  v.  Jones,  30  A.  D.  316 802 

V.  Taylor,   30   A.  D.   334 482,  483,  485 

Youmans  v.  Forsythe,  86  Hun  370 1076,  1091 

Young  V.  Beardaley,   11   Paige  93 977 

V.  Covell,   8   Johns.   23 271 

V.  Farwell,  165  N.  Y.  341,  30  A.  D.  489 1694,  1699 

V.  Guy,  87  N.  Y.  457,  23  Hun  1 438,  439 

V.  Hills,   67  N.   Y.   162 346,  347,  404,  521 

V.  Hunter,  6  N.  Y.  203 1484 

V.  Ingalsbe,   151  A.  D.  "375 1629 

T.  Leary,  135  N.  Y.  569 1247,  1248,  1506,  1507.  1514,  1517 

V.  Western  Union  Tel.  Co.,  65  N.  Y.  163,  34  Super.  Ct.  390 823 

Youngman  v.  Smadbeck,  64  Misc.  60 1564.  1579 

Yracheta  v.   Standford,  120  N.  Y.  S.   117 434,  453 

Zabriskie  v.  Central  Vermont  R.  Co.,  131  N.  Y.  72 1387 

V.  Smith,    13   N".   Y.    322 273,  291,  1547 

Zadek  v.  Olds,  166  A.  D.  60 1462,  1467 

Zagarino  v.  Kurzrok,  135  A.  D.  763 233,  271,  274 

Zahler  v.  Mann,  97  Misc.  19 1336,  1338,  1340,  1413,  1422,  1426 

Zahm  V.  Dopp,  46  St.  Rep.  920 729,  738 

Zak  V.  Simpson,  168  A.  D.  207 924 

Zeiss  V.  American  Wringer  Co.,  62  A.  D.  463 1336,  1423,  1425 

Zeller  v.  Leiter,  189  N.  Y.  361,  114  A.  D.  148 899,  901 

Zeltner  v.  Irwin,  25  A.  D.  228,  21  Misc.  J3,  20  Misc.  398 19,  20,  887 

892,  893,  910 


1934  NEW  YORK  LAW  OF  CONTE.ACTS 

PAGES 

Zender  v.  Seliger  Toothill  Co.,  17  Misc.  126,  16  Misc.  296 1325 

Zent  V.  Fuehs,  38  St.  R.  720 1744 

Ziegler  v.  Galvin,  45   Hun  44 1707 

V.  Smith,  1  Civ.  Pro.  N.  S.  256 1713 

Ziehen  v.  Smith,  148  N.  Y.  558;  73  Hun  571 1314,  1379 

Zielly  V.  Warren,  17  Johns.  192 905 

Zimmer  v.  Brooklyn  Sub.  R.  Co.,  25  St.  R.  974 1290 

V.  New  York  Cent.,  etc.,  R.  Co.,  137  N.  Y.  460,  42  St.  R.  63.  .  .111,     825 

V.  Settle,  124  N.  Y.  37,  19  Wkly.  Dig.  245 1267,  1268 

Zimmerle  v.  American  Plaster  Board  Co.,  1  A.  D.  327 1574 

Zimmerman  v.  Erhard,  8  Daly  311 1112 

V.  German  Evangelical  Lutheran  Immanuel's  Church,  11  Misc.  49..   1436 

V.  Jourgensen,  70  Hun  222,   144  N.  Y.  656 1372,  1396,  1406,  1462 

V.  Kinkle,   108  N.   Y.  282 768 

Zimmerman  Co.  v.  Grohs,  147  N.  Y.  S.  46 1081 

Zimmermann  v.  Timmermann,  193  N.  Y.  486,  120  A.  D.  218 1274 

Zindler  v.  Levitt,   132  A.  D.  397 343,  351,     507 

Zinke,  In  re,  90  Hun  127 1112 

Ziporkes  v.   Chmelniker,   15  St.   R.   215 116,     130 

Zoebisch  v.  Von  Minden,  120  N.  Y.  406,  47  Hun  213 422,  426,     532 

533,  534,     786 

Zoghaum  v.  Parker,  66  Barb.  341 720.     724 

Zoller  V.  O'Keeffe,  15  Abb.  N.  Cas.  483 • 1135 

Zucca  V.  Kuhne,  84  N.  Y.  S.  181 1479 

Zung  V.  Heroy,   15  Daly  411 1503 


INDEX 

Ablireviations  ^ 

use  in  contracts,  $  832 
Abstract   of    title  — 

See  Vendor  and  puechaseb 
Abuse  of  process  — 

duress  by,  $  109 
Acceptance   of  offer 

acknowledgment   of  conditional  acceptance,  necessity,   §  39 

acknowledgment  of  offer  as  acceptance,   §  49 

acting  on  offer  as  acceptance,  ^  24,  46-48 

acting  on  offer  as  acceptance,  limitation  of  rule,  $  48 

agent's  acceptance  as  binding  on  principal,  §  8 

bids,  letting  contract  on,  see  Letting  contract  on  bids 

broker  conducting  negotiation,  necessity  of  acceptance,   §  25 

communication  of  acceptance,   5  25 

communication  of  acceptance,  mode,  $§  51-54 

communication    of   acceptance,    necessity,    §    51 

conditional  acceptance,   §§   38-39 

conditional  acceptance  as  requiring  acknowledgment  or  confirmation,  $  39 

conditional  acceptance,  effect  of  request  for  acknowledgment  as  not  a 
favor,   §   39 

conditions  precedent  to  acceptance,   §   37 

conduct  inconsistent  with  express  refusal,   §  43 

confirmation  of  conditional  acceptance,  necessity,   §  39 

conformity  to  oifer,  §  55  et  seq. 

delay  in  acceptance,  effect,   §§  32-43 

directory  request  or  statement,  effect,  $  58 

draft  of  proposed  contract  returned  with  directions  for  certain  cor- 
rections, $  42 

express  refusal  negatived  by  conduct,  J  43 

formal  words  of  acceptance  not  necessary,  $§  42,  49 

form  of  acceptance,  mutual  promises  as  consideration,   §  35 

form  of  acceptance,  recital  of  terms  of  offer,  $  35 

gestures  to  show  acceptance,  §  42 

guaranty,  extension  of  credit  as  acceptance,  $  47 

implication  of  acceptance  contrary  to  express  refusal,  §  43 

implied  acceptance,  5  42 

intent  that  acceptance   of  offer  shall  constitute  contract,   J   12 

joint  offer,   acceptance  by  all  required,    §   36 

knowledge  of  acceptance,  necessity,   §   25 

knowledge  of  offer  to  public  as  basis  of  contract,  $  19 

letter  as  mode  of  accepting  offer,  ^  21-22,  52-53 

letter  of  credit,  effect  of  extending  credit  requested,  5  47 
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Acceptance  of   offer  —  Continued 

letter  of  proposal,  failure  to  reply  to,  $  45 

letter,  reasonable  time  for  accepting  offer  by,  §  10 

manifestation  of  acceptance,  §§  40-41 

mental  determination   alone  not  sufficient,   §   40 

necessity  to  constitute  contract,  J  35 

nodding,  head  as  acceptance,  §  42 

nonconforming  acceptance  as  new  offer,   §   59 

notice   of   acceptance,    §   25 

obscurity  in  language  of  acceptance,  §  48 

offer  and  acceptance  read  together,  §  35 

offer  to  public,  acting  on  offer  as  acceptance,   $   47 

offer  to  public  or  class  of  persons,  §J  18-19 

oral  acceptance  of  written  offer,  §  41 

order  or  request  to  supply  goods  at  certain  price,   effect  as  mere  offer, 
§  24 

overt  act  necessary  as  manifestation  of  acceptance,  §  40 

parol  evidence  to  show  time  for  acceptance  of  written  offer,   J  32 

performance  as  acceptance,   §§   28,   46-48 

persons  who  may  accept  offer,  §§  18,  36 

principal  as  bound  by  agent's  acceptance,  §  8 

privity  created  by  acceptance  of  offer  to  public,  §  18 

reasonable  time  allowed  for  acceptance,  5  31 

receiving  and  retaining  goods  as  assent  to  terms  of  sale,  J  44 

refusal  to  accept,  see  EErusAL  or  oprEB 

restating  terms  of  offer,  effect,  §  57 

revocation  before  acceptance,   effect,   J   24 

signature  of  promisee,  unilateral  contract,  §  50 

silence  as  indicating  acceptance,   §J  44-45 

telegraph,  acceptance  communicated  by,   ^^  21-22,  52-53 

telegraphic  acceptance,   sufficiency,    $   25 

telephone  as  mode  of  accepting  offer,   J  23 

termination  of  right  to  revoke,  §  25 

third  person  joining  in  acceptance,    §   36 

time  for  acceptance  limited  by  offer,   §   31 

time  for  acceptance  not  limited  by  offer,  5  31 

time  for  accepting  written  offer,  parol  evidence  to  show,  §  32 

time  limited  for  acceptance,  effect  of  expiration,  $  32 

time  of  acceptance  as  commencement  of  contract  relation,  5  35 

time  of  acceptance  by  performance,  §  47 

unconditional  acceptance  generally  required,  §  38 

variance  between  acceptance  and  offer,  effect,  §  55  et  seq 

waiver  of  delay  in  acceptance,   §  34 

written  acceptance  of  verbal  offer,  effect  of  reciting  terms  of  offer,  {  39 
Accident  — 

performance  of  contract  prevented  by  inevitable  accident,   §  973 
Accommodation  paper  — 

See  Bills  and  notes 
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Accord  and  satisfaction  — 

discharged  claim,  effect  as  consideration  for  new  promise  to  pay,  J  344 
Accounts  — 

account  stated,  effect  of  silence  on  account  rendered,  §  44 
Actions  — 

agreement  not  to  sue  on  existing  claim,  ^  449,  455 

consideration,  pleading  and  proof,  §   360  et  seq 

election  to  sue  in  tort  or  contract,  J  1043  et  seq 

failure  of  consideration,  pleading  defense,  ^  358  •' 

forbearing  to  sue  as  consideration  for  promise,  U  301-302 

joinder  of  parties,  joint  and  several  promisors,  §  991  et  seq 

limiting  time  for   commencement,    §   451 

parties  to  actions,  see  Enforcement  or  contracts 

pleading  and  proof  of  consideration,  §  360  et  seq 

pleading  failure  of  consideration,  §  358 

procedure,  regulation  by  contract,  §  456 

restricting  right  of  action  to  particular  court,  §  450 

Act  of  God  — 

performance   of  contract,   prevention,   §   973 

Adequacy  of  consideration  — 

See  Consideration 

Administration  of  justice  — • 

See  Illegal  contracts 

Adverse   possession  — 

action  against  adverse  claimant  by  grantee  in  name  of  grantor,  5  479 

actual  possession  necessary  to  invalidate  conveyance,  ^  473 

adverseness  of  possession,  necessity,  J  474 

assignment  for  benefit  of  creditors,  land  held  adversely  to  assignor,  §  471 

character  of  possession  necessary  to  invalidate  conveyance,  §  472 

color  of  title  in  person  holding  possession,  5§  475-476 

devise  of  land  held  adversely,  §  471 

duration  of  possession  as  affecting  validity  of  conveyance,  5  472 

effect  of  conveyance  as  against  adverse  claimant,  5§  478-480 

effect  of  conveyance  as  between  parties  or  as  against  stranger,  5  481 

good  faith  of  adverse  claimant,   §  477 

hostility   of  possession,   necessity,   ^   474 

judicial  sale  of  land  held  adversely,   §  471 

notice  or  knowledge  as  material  to  validity  of  conveyance,   §  472 

sale  by  claimant  as  lihampertous,   §  461 

sale  of  land  held  or  claimed  adversely,  estates  and  conveyances  affected 

§  69 
sale  of  land  held  or  claimed  adversely,  exception  as  to  state,  §  467 
sale  of  land  held  or  claimed  adversely,  legality,  §  466  et  seq 
sale  of  lands  held  or  claimed  adversely,  mortgages,  J  466 
subsequent  conveyance  by  grantor  to  adverse  claimant,  effect,   §  480 


1938  NEW  YORK  LAW  OF  CONTRACTS 

AdTertisements  — 

editorials  calling  attention  to  advertisement,  ^  494 

effect  as  offer  or  request  for  offer,   §  13 

offer  of  reward,  effect,   J  18 

substantial  performance  of  advertising  contract,   §  915 

Affection  — 

See  CoNsiDEEATioN ;  Undue  iNrLUENCE 

Age  — 

contractual  capacity  of  aged  persons,  §  670 

infants,  time  of  attaining  majority,  §  693 

intelligence  as  impaired  by  age,  5  670 

materiality  on  question  of  duress,   J  100 

misrepresentation  by  infant  as  to  age,  effect,   §  697 

undue  influence,  aged  persons  as  easy  victims,  §  121 
Agreement  — 

See  Assent 
Agreement  to  execute  contract  — 

effect,  5  16 
Alienation  — 

See  Restraint  on  alienation 
Aliens  — 

contract  with  alien  enemy,  validity,   $   628 

status  of  resident  alien  enemy,    5   628 
Alimony  — 

legality  of  agreements  as  to,  §  618 
Alteration  of  instrnment  — 

seal,   addition  as  alteration,   J  4 
Ambiguity  — 

See  Definiteness  or  certainty;  Interpretation  op  contracts 
Amount  — 

See  also  Quantity 

definiteness  as  to  amount,  necessity,  §  64 

quantum   meruit   or   quantum  valebat,    recovery   in   case   of   uncertainty, 
i  65 
Antenuptial  contracts  — 

See  Marriage 
Anticipatory    breach  — 

accrual  of  cause  of  action,  §  957 

acts  constituting  breach,  $  958 

definition,  ^  957 

election  of  remedies  by  party  not  in  fault,  $  957 

employment  contracts,   $  959 

limitation  of  actions,   5   957 

performance  made  impossible  by  act  of  party,  §  958 

place  of  breach,  §  957 

repudiation  of  contract  as  anticipatory  breach,  §  958 
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Anticipatory  breacli  —  Continued 

rights   of  party  not  in  fault,    $   957 

sale  contracts,   §  959 

threat  to  abandon  building  contract,  J  958 

what  constitutes  anticipatory  breach,  §  958 
Antitrust   laiv  — 

See  Monopolies;  Restkaint  op  tkade 
Appeal   bond  — 

consideration,   $^   252-253 
Apprentices  — 

indenture  as  binding  on  infant,   §  706 
Arbitration   and   atrard  — 

arbitration  agreements  as  condition  precedent  to  right  of  action,  legality, 
§   453 

arbitration  agreements  as  ousting  jurisdiction  of  court,  ^  452  et  seq 

condition  precedent  to  right  of  action,  §  960 

consideration   for  submission   as   supporting   suretyship   for   performance 
of  award,  when,  J  240 

illegal  contract  as  basis  of  arbitration,  validity  of  award,   J  640 

performance  of  contract  as  subject  of  arbitration,  $  932  et  seq 

statutory  sanction  of  arbitration  agreements,    ^   454 
Architects  — 

certificate  of  performance,   compensation  payable   on,   §   843 

certificate    of    performance,    condition   precedent   to    right   to    compensa- 
tion,  §   933   et  seq 

conclusiveness  of  approval  or  disapproval,  §§  937,  938 

conclusiveness  of  estimates,   ^  844 

excusing  nonproduction  of  certificate,  $  939 

form  of  certificate  of  approval,   J  936 

intermediate  certificate  of  performance,   §  938 

waiver  of  architect's   certificate,    ^   941 
Arrest  — 

See  Duress 
Assent  ^ 

agent's  assent  as  binding  on  principal,  §  8 

agreement  to  agree,  §  9 

agreement  to  execute  contract,  5  16 

blank  paper,   effect  of  signing,   ^   20 

concurrent   assent   not  necessary,    §   10 

conditional  assent,   $   11 

essential  element  of  contract,   §   7 

expressions  of  opinion  not  part  of  contract,   $  12 

hotel  register,  printed  notice  on  register  as  binding  guest,  J  12 

identity  of  party,  effect  of  mistake  as  to,  §  8 

implied  contracts,  §  1029 

incomplete  instrument,  effect  of  signing,  §  20 

intention  to  contract,  how  shown,  5  12 
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Assent  —  Continued 

intention  to  reduce  contract  to  writing,  §  17 
legal  effect  or  meaning  of  contract,  effect  of  mistake  as  to,  ^  8 
letters  and  telegrams  evidencing  meeting  of  minds,   §   17 
matters  left  open  for  future  settlement,  ^  9 
meeting   of   minds   evidenced   by   letters   and  telegrams,    §    17 
meeting  of  minds,  knowledge  of  both  parties  not  required,  J  10 
meeting  of  minds,  necessity,  ^  8 
modification  of  contract,  $  788 
necessity  for  assent,  §  8 
overt  acts  as  assent,  §  10 
principal  bound  by  agent's  assent,  §  8 
printed  matter  on  paper  containing  offer,  effect,  5  8 
refusal  to  contract  as  natural  right,  §  8 
signing  blank  paper  or  incomplete  contract,  effect,  ^  20 
silence  as  evidence  of  assent,   §§  44-45 
simultaneousness  of  assent  not  necessary,  §  10 
terms  not  fully  agreed  pn,   effect,   §   9 

terms  of  contract,  mutuality  of  understanding  and  agreement  as  to,  J,  8 
usage  or  custom,  effect,  §  8 
Assignments  — 

actions  on  assigned  contract,  persons  entitled  to  sue,  §  758 

assignee  of  creditor,  right  to  enforce  collateral  promise  of  debtor,  §  782 

breach  of  promise  to  marry,  cause  of  action  not  assignable,  $  758 

choses  in  action  as  assignable,  $  465 

ehoses  in  action,  assignment  as  consideration,  $  264 

choses  in  action,   statutory  provisions,   as  to  assignability,   §   758 

colorable  assignment  for  purpose  of  suing,  effect  as  fraud  on  court,  ^  443 

common-law  rule  as  to  right  to  sue  on  assigned  contracts,  J  758 

consideration,  presumption  as  to,   §  361  ' 

eorporations,  assignment  of  contracts  with,  §  759 

employment  contracts,  nonassignability,   ^   763 

equitable  doctrine  as  to  right  to  sue  on  assigned  contract,  J  758 

executory  contract  not  of  personal  nature  as  assignable,  J  760 

executory  contract  to  sell  land  as  assignable,  5  762 

executory  contracts  of  personal  nature,  nonassignability,  5  759 

illegal  contracts,  rights  of  assignee,  $  651 

land  contract  as  assignable,  $  762 

limitation  of  actions,  assignee  as   entitled  to  benefit  of  promise  to  pay 

discharged  debt,   5   349 
misrepresentation   as   to   existence   and   validity   of   nonassignable   claim, 

§  210 
pre-existing   debt   as    consideration   for    assignment    of   chose   in   action, 

§   290 
promise  to  pay  money  out  of  a  particular  fund,   effect,   J  241 
restrictive  contracts,  assignability,   J  J  562,  758 
sale  contracts  as  assignable,   §   76i 
services,   nonassignability  of   contract,   $   763 
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Assignments  —  Continued 

statutory  cause  of  action  for  money  lost  at  gambling,  J  599 
statutory  rule  as  to  right  to  sue  on  assigned  contracts,  §   758 
terms  of  promise,  naming  or  failing  to  name  assignees,  §  761 
theater  tickets,  legality  of  condition  against  transfer,   §   576,    - 

Assignments   for   benefit   of   creditors  — 

land  held  adversely  to  assignor  as  assignable,  J  471 

Attachment  ^ 

bond,   consideration,   §   252 

release    as   consideration .  for   promise   by    claimant    of   property   to   pay 
debt,    §  286 

Attorneys  at  la\ir  — 

breach  of  duty  to  client,  illegality  of  contract,   §  497 

champertous   transactions,    see    Champerty   and    maintenance 

compensation,   contingent  fee   affected   by  compromise  by   client,    ^   462 

compensation,   legality  of  contract  for  contingent  fee,   §  464 

compensation  of  attorney  as  affected  by  compromise  by  client,  $  462 

compromise  by  client  as  affecting  attorney's  compensation,   J   462 

compromise   by   client,   legality   of   stipulation  requiring   attorney's   con- 
sent,  §    462 

confidential- relationship   to  client,   §^   127,   136 

corporation  practicing  law,  illegality  of  contract,   J   403 

secret  agreement  in  violation  of  duty  to  client,   §  497 

settlement  of  suit  by  client,  $  46^ 

stipulations  betv^een  attorneys,  necessity  for  consideration,  §  247 

stipulation  with   client  against   settlement  of  claim,  legality,    J   463 

undue  influence  by  attorney  over  client,  5  136 
Anctioueers  — 

license  essential  to  recovery  for  services,   §  418 
Auction  pool  — ' 

character  as  lottery,   §  606 
Auctions  — 

puffing  agreements,  illegality,  J  513  et  seq. 

refraining  from  bidding  as  consideration  for  agreement  for  interest  in 
property  sold,   5  299 
Avoidance    of   infants'   contracts  — 

accidental  injury  to  adult  party,  §   721 

acts  constituting  avoidance,  ^  723  et  seq. 

bona  fide  purchasers,  right  to  protection,   5  736 

equity,  necessity  for  resort  to,  5   732 

executed  and  executory  contracts,   §   725 

manner  of  avoidance,   §   731  et  seq. 

restitution,  §§  729,  730 

return  of  benefits,  §  728 

second  transfer  or  conveyance  as  mode  of  avoidance,  §  735 

services,   contract  for,   i   726 

time  of  avoidance,  $  724 
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Bail  — 

legality  of  contract  to  indemnify,   $  445 
Bailments  — 

bailor's  right  to  insurance  talcen  out  by  bailee,  $  1071 
Bankruptcy  — 

agreement  in  fraud  of  bankruptcy  laws,  §  504 
discharged  debt,  promise  to  pay,  writing  required,  J  6 
pleading  new  promise  to  pay  discharged  debt,   J  348 
referee  dealing  with  estate  for  individual  profit,   §  495 
suflieieney  of  promise  to  pay  barred  debt,,  §  347 

Banks  — 

assignment  of  passbook,  presumption  as  to  consideration,    §   361 

cheek  of  insane  depositor,  payment  by  bank,  $   687 

contract  for  continuance  of  business  by  insolvent  bank,  legality,  5  493 

pass  book  entries  as  receipts,   $  7 

violation  of  law  as  vitiating  contracts  of  banks,   5  416 

Bastards  — 

promise  to  woman  for  benefit  of  illegitimate  child,  right  of  child  to  sue, 
J  773 

Benefit  of  third  persons  — 

See  Contracts  foe  benefit  of  thikd  persons 

Betting  — 

See  Gambling  or  wagering  contracts 

Bids  — 

request  for  submission,  see  Letting  contract  on  bids 

Bilateral  contracts  — 

See  Mutuality  of  obligation  and  remedy 

Bills  and  notes  — 

acceptance  of  bill  induced  by  fraud  of  drawer,  liability  of  acceptor  to 

bona  fide  holder,  $  218 
accommodation  indorser  entitled  to  set  up  duress  of  maker,  5  94 
accommodation  paper,  discount  in  reliance  on  promise  to  indorse,   J  47 
accommodation    paper    not    enforceable    as    between    accommodated   and 

accommodating  parties,   §   242 
accommodation  paper,  power  of  corporations  to  issue,   J  753 
' '  Bohemian  oats  ' '  notes,  legality,  J  505 
bona  fide  purchaser  of  note  procured  by  fraud,  ^  148 
consideration  implied  from  character  of  instrument,  ^§  364-366 
consideration  presumed  as  between  drawer  and  payee,    5   241 
consideration  required,  §  242 

consideration,  want  of,  as  defense  to  maker,  §  241 
corporate  paper,  presumption  as  to  corporate  purpose,  J  751 
duress  of  maker  as  available  to  accommodation  indorser,  J  94 
duress  of  maker,  payment  as  ratification  of  note,  $  93 
exchange  of  notes,  one  as  consideration  for  other,  J  242 
gaming  debt  as  consideration,  J  604 
gift  in  form  of  donor's  note,  nonenforceability,  S  242 
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Bills  and  notes  —  Continued 

guaranty  of  note  as  supported  by  consideration  for  note,   $  240 

illegal    consideration    for    negotiable    note,    rights    of    bona    fide    holder, 
§  651 

indorsement  for  accommodation  as  supported  by  consideration  for  note, 
?  2^0 

indorsement,   necessity  for  consideration,   $   242 

insanity  of  maker  as  defense  against  bona  fide  holder,   5  690 

maker  as  payee,  inception  of  contractual  character,   §  665 

patent  right  notes,  failure  to  recite  consideration,  §  412 

payment  under  mistake  of  fact,  right  of  recovery,  §   1091 

purchasers  for  value,   pre-existing  debt  as  consideration,   $  295 

renewal  note,  consideration,   §  290 

renewal    note,    failure   to    return    old    note    as    failure    of    consideration, 
§  354 

renewal,   original  note  without  consideration,   ^  242 

' '  speculative  consideration  ' '  recital  in  note,   5  502 

stamp  laws,  validity  of  unstamped  instrument,   ^  405 

suretyship  on  note  as  supported  by  consideration  for  note,   5  240 

surety   signing  note   after   delivery  pursuant  to   contemporaneous   agree- 
ment, consideration,   $  240 

' '  value  received, ' '   recital  not  necessary,   ^   364 
Bills    of  lading  — 

acceptance  by  shipper  as  creating  contract,  ^  87 

contractual  character,   $   87 

twofold  character,  receipt  and  contract,   J  81 
Blanks  — 

unfilled  blanks  considered  in  construing  contract,   J  811 
"  Bohemian  oats  "   contracts  — 

illegality,  §  502 
Bona   fide  purchasers  — 

See  also  Fraud 

avoidance  of  infants'  contracts,  protection  against,  $  737  et  seq. 

insanity  of  grantor  as  affecting  rights,  ^  690 

note  made  by  insane  person,   J  690 
Bonds  — 

See  Specialties 
Bookmaking  — 

illegality  of  services  in  "  bookmaking  "  business,  §  636 

Bounties  — 

exceeding  amount  limited  by  law,  validity  of  agreement,  5  403 
legality  of  contract  to  divide  award  if  made  to  either  party,  §  395 

Breach  of  contract  — 

See  Anticipatory  breach;  Performance  and  breach 

Breach  of  promise  of  marriage  — 

nonassignability  of  cause  of  action,  §  758 
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Breach   of  trust  — 

See  Trusts 
Brokers  — 

See  Peincipal  and  agent 
Building   contracts  — 

acceptance  of  performance,  what  constitutes,  ?   912 

access  to  premises,  duty  to  give,  §  898 

change  of  plans   or  specifications,   authorization  by  contract,   J  886 

continuation  of  performance,   effect   as  consideration,   §   330 

default    of    contractor,    completion    by    owner    on    contractor's    account, 

§  904 
defective  plans  and  specifications  as  excuse  for  nonperformance,   J  966 
defects  in  performance,  contractor 's  right  to  remedy,  §  902 
destruction  of  building  as  excusing  incomplete  performance,   5   953 
destruction   of   building   in    course    of    erection,    liability    of   contractor, 

§  976 
extra  work,  written  orders  for,  §  963 
method  of  work,  contractor 's  right  to  choose,  ^  898 
part  performance,  completion  on  account  of  contractor,   $   950 
performance  after  breach  or  repudiation  by  other  party,  ■§  906 
performance  generally,  see  Performance  and  breach 
substantial  performance,  sufficiency,   J  915 
unforeseen  conditions,  risk  assumed  by  contractor,  5  898' 
Business   secrets  — 

wrongful  disclosure,  see  Disclosure  of  information 
Cancellation   of   instruments  — 

See  Rescission  op  contracts 
Capacity  to   contract  — 

corporations,   contractual  power  not  plenary,   §  750  et  seq. 
infant  parties,  see  Infants 
intelligence  required,  see  Mental  capacity 
married  women,   J  748  et  seq. 
requisite  of  contracts  generally,   $  5 
Carriers  — 

actions  on  contracts  of  carriage,  consignee's  right  to  sue,   $  756 
baggage,   smuggling  by  passenger   as   defense   against  liability  for  loss, 

$  633 
conditions  printed  on  tickets  as  binding  passengers,  ^  88 
consignee,  implied  liability  for  freight,   J  1102 
duress  by  refusal  to  deliver  property  carried,   ^  118 
implied  promise  to  perform  duties  imposed  by  law,   §  1034 
negligence,  contractual  limitation  of  liability,   JJ   537-542 
rebating  contracts,  illegality,   §   441 
traffic  contracts,  legality,   5  441 
Catcbing  bargains  — 

relief  in  equity,  §  156 
Cemetery  lots  — 

mortgage  not  against  public  policy,  $  395 
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diamperty  and  maintenance  — 

adversely  held  land,  see  Adverse  possession 

assignment   for   benefit    of    creditors,    land    held    adversely   to    assignor, 
§  471 

assignment  of  chose  in  action,  5  465 

attorney  agreeing  to  divide  fees,   $  492 

attorney  agreeing  to  pay  in  advance  expenses  of  litigation,   ^  490-491 

attorney   giving  inducement   in   placing   claims   for   collection,    J   489   et 
seq. 

attorney  giving  inducements  to  sue  on  claims,  §  461 

attorney  purchasing  choses  in  action,  §  482  et  seq. 

attorney  purchasing  claim  against  decedent's  estate,   §   486 

attorney    purchasing    demands    on    which    to    sue,    statutory   prohibition, 
§  461 

attorney  purchasing  judgment,  $  486 

attorney  retained  on  contingent  fee,   ^  464 

attorneys,  transactions  generally,   §   461 

champerty  defined,   §  461 

choses  in  action,  purchase  by  attorney,   §  482  et  seq. 

common  law  as  obsolete,  §  461 

Connecticut  claims,  legality  of  sale,   §  466 

decedent's  estates,  purchase  by  attorney  of  claim  against,   §  486 

definitions,  $  461 
•  devise  of  adversely  held  land,   legality,   §   471 

gist  of  offense  of  champerty,   $461 

judgment,  purchase  by  attorney  as  champerty  vel  non,  §  486 

judicial  sale  of  adversely  held  land,  validity,   5  471 

loan  to  poor  man  for  defense  of  action,  $  461 

maintenance  defined,   §  461 

nominal   plaintiff    in    ejectment   taking    indemnity    against   liability    for 
costs,   §   461 

origin  of  doctrine  of  maintenance,   §  461 

sale  of  lands  held  adversely,  see  Adverse  possession 

sharing  proceeds  of  litigation,  §  463 

statutes  as  embodying  all  of  present  law,  5  461 

statutory   champerty,    transactions    condemned,    $    461 
Chance  — 

See  Lotteries 
Chattel  mortgages  — 

misrepresentations    as    to   ownership    of   property,    pre-existing   debt   se- 
cured,  §  210 
Checks  — 

giving  check  without  funds  in  bank,  effect  as  fraud,  J  151 
Children  — 

See  also  Infants;  Parent  and  child 

custody,  surrender  as  consideration  for  promise,   J  276 

incapacity  of  minors,  see  Infants 

naming  child  after  promisor  as  consideration,   §  275 

naming  child  for  another  person  as  consideration,  §  298 
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Choses  in  action  — 

assignability,  ^  465 

assignment,  pre-existing  debt  as  consideration,  §  290 

assignment,  presumption  of  consideration,  J  361 

assignment  to  secure  debt  of  third  person,  consideration  required,  $  237 

false  representations  as  to  security  or  solvency  of  obligor,   ^   196 

fraud,  nondisclosure  or  concealment  of  facts  in  sales,   J   166 
Circulars  — 

See  Advertisements 
Classification  of  contracts  — 

executory  and  executed  contracts,   J  2 

express  contracts,   §  3 

implied  contracts,   §  3 

quasi  contracts,   §   3 

simple  contracts,  §  4 

specialties,  §  4 
Coercion  — 

See  Duress 
Collateral  promise  — 

principal  transaction  as  consideration  for,  $  270 
Colleges  — 

See  Universities  and  colleges 
Color  of  title  — 

See  Adverse  possession 
Combinations  — 

See  Monopolies 
Comity  — 

See  Illegal  contracts 
Commercial  paper  — 

See  Bills  and  notes 
Common  interest  — 

See  Joint  interests 
Compensation  — 

See  also  Amount 

agreement  for  compensation  by  willy  5  84] 

architect's  compensation  by  will,  $  843 

construction  of  provisions  as  to,  see  Interpretation 

deductions   for   defects   and   omissions   in  performance,   §    919 

engineer's  certificate,   compensation  payable  on,   §   843 

estimate  of  third  persons  as  basis  of  compensation,   §   843 

medium  of  payment,   §   842 

periodical  payments  as  affecting  duration  of  contract,   §  878  et  seq. 

quantum  meruit  or  valebat,  §  839 

share  of  profits  as  compensation,  J  838 

terms  of  contract  as  controlling,   §   837. 

value  of  services,  when  provable,  §  837 

work  done  on  cost  plus  plan,  J  840 
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Competency  of  parties  — 

See  Capacity  to  contract;  Mental  capacity 
Competition  — 

See  Eestkaint  of  teade 
Compositions   with   creditors  — 

consideration  for  composition  agreement,  5  257 
consideration  for  new  promise  to  pay  discharged  claims,  §  345 
consideration  for  part  payment  in  full  satisfaction,  §  333 
preference  as  affecting  legality  of  composition,  §  512 
preferential  agreement  niade  by  third  person,    §   510 
promise  to  pay  discharged  claims,  consideration,   $  345 
relief  against  preferred  creditor,   J   511 
secret  preferences,  illegality,  §  509 
Compounding  crin&es  — 

actual  commission  of  crime  not  essential  to  illegality  of  contract,  §  458 
cancellation  of  note  for  restitution  given  under  agreement  not  to  prose- 
cute, J  460 
consideration  immaterial,   §  457 
contracts,  illegality,  §  457 
criminal  offense,  §  457 

implied  or  direct  promise  not  to  prosecute,  §  459 
intent  as  determining  illegality,   §  458 
knowledge  of  promisee  as  to  commission  of  crime,  5  458 
leave  of  court  to  compound  certain  offenses,  $  459 
loan  for  purpose  of  compounding,  illegality,  ^  633 
offenses  within  prohibition  against  compounding,   §  457 
parent  paying  money  to  prevent  prosecution  of  child,   §  460 
parol  evidence  to  contradict  recitals  of  written  contract,  §  459 
parol  evidence  to  show  illegality  of  written  contract,  §  458 
promise  not  to  disclose  evidence,  $  457 
recital  of  valid  consideration,  effect,  §  458 
recovery  of  money  paid  or  property  transferred,   §  460 
restitution  of  stolen  property,  legality  of  agreement,  §  459 
sealed  instrument  subject  to  investigation  as  to  illegality,  ^  457 
statute  of  limitations  barring  prosecution,  effect,   §  458 
suppression  of  evidence,  agreement  as  illegal,   5  457 
sureties,  ignorance  of  illegality  of  contract,  §  458 

ConLpromise  — 

agreement  to  pay  adjusted  amount  "  when  able,"  $  285 

attorney's   consent   to   settlement   by   client,   legality   of   stipulation   for, 

§  462 
avoidance   of  litigation  as   consideration,    $   287 
check  given  in  full  payment,  effect  of  collecting,  §  285 
claims  without  foundation  in  law  or  fact,  ^  288 
consideration  for  extinguishment  of  claim,  etc.,   §  285  et  seq. 
controversy  between  parties,   requisites  and  necessity,    §  286 
conveyance  of  land,  consideration  for,   §  285 
"  doubtful  "  claim,  meaning  of  term,  $  288 
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duress,  fear  of  loss  of  claim,  §  112 

duress,  ratification  of  compromise  obtained  by,  §  93 

duress,  settlement  of  claim  procured  by,  ^  90 

family  settlements  favored,   5  286 

fraud  in  procurement,  right  to  relief,  §  285 

good  faith  of  claimant,  necessity,  §  287 

illegal  claims,  §  288 

illegal  contract,  validity  of  compromise  of  liability  on,   J  640 

implied  agreement  to  accept  sum  tendered  in  full  settlement,  §  285 

legal  defense  to  claim,  effect  of  existence,  5  287 

life  insurance,  dispute  as  to  death  of  insured,   5  286 

mistake  as  to  legality  of  claim,  §  288 

mutuality  of  obligation  as  essential,  J  285 

part  payment  of  debt,  effect,  ^  331 

part  payment  of  undisputed  debt  distinguished,   §  285 

pendency  of  action  on  claim,  §  289 

several  parties  benefited,  contribution  by  each  to  consideration  not  nee- 
essary,   §   285 

third  person  agreeing  to  pay  amount  fixed,  consideration,  §  285 

unenforceable  claim,   5  287 

validity  of  claim,  materiality,   §  302 
Concealment  — 

See  Disclosure  or  iNroRMATion 
Conditional   sales  — 

See  Sales 
Conditions  — 

arbitration  as  condition  precedent  to  right  of  action,  §  960 

assent  subject  to  condition,  §  11 

construction  of  mutual  stipulations   as  condition  precedent  not  favored, 
§  960 

construction  of  provision  as  condition,   J  836 

duration  of  contract,  conditions  affecting,  §  873 

existence  of  subject  matter  as  implied  condition,  $  977  et  seq. 

implied  conditions  abrogating  contract,  ^§  824,  889 

implied  conditions  excusing  performance,   §  977  et  seq. 

limitations  distinguished,  §  836 

offer  subject  to  conditions,  compliance  as  essential,   §   37 

parol  evidence,  contract  to  take  effect  on  condition,  §  11 

performance  dependent  on  conditions,  §  960 

promise  to  pay  from  particular  fund,  §  964 

substantial  performance  as  condition  precedent,  compensation  under  em- 
ployment contract,  $  962 

termination  of  contract,  conditions  attached  to  right,  J  881 

waiver  of  conditions  precedent,  5  961  et  seq. 

written  orders  for  extra  work  under  building  contract,  §  963 
Confidential  relations  — 

See  Fraud 
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Conflict  of  laws  — 

See  Illegal  contraots 
Connecticut  claims  — 

See  Adverse  possession 
Consent  — 

See  Assent 
Consideration  — 

abstaining  from  doing  something,  $  259 

accord  and  satisfaction,  new  promise  to  paj'  original  claim,  $  344 
act  by  promisee  as  consideration,  §  259 
act  in  excess  of  duty  or  obligation,  §  243 
adequacy  of  consideration,  §  351  et  seq. 

administrator's  promise  to  pay  debts  of  decedent,  assets  in  hand  as  con- 
sideration,  §  245 
affection,  see  Natural  love  and  affection,  infra 
agent's  acts,  consideration  for  ratification  not  required,  §  248 
amount,  materiality,  §  351 
appeal  bond,  consideration,  J§  252-253 
arbitration,    suretyship    for    performance    of    award   supported    by   same 

consideration  as  submission,   5  240 
assignment  of  chose  in  action  as  consideration,  §  264 
assignment  of  chose  in  action  as  gift,  consideration  not  required,   ^  237 
assignment  of  chose  in  action  to  secure  debt  of  third  person,  considera- 
tion required,   $   237 
attachment  bond,  consideration,   §  252 
attachment,  release  as  consideration  for  promise  by  claimant  of  property 

to  pay  debt,   §  286 
auction  sales,  refraining  from  bidding,   5   299 

bankruptcy,  discharged  debt  as  consideration  for  new  promise,  §  346 
bargain  and  sale  deed,  pre-existing  debt  as  sufficient  consideration,  §  294 
bargain  and  sale  deed,  valuable  consideration  required,  ^  234 
benefit  to  promisor  as  consideration,  J  232 
benefit  to  promisor  not  essential,  §  259 
benefit  to  promisor,  what  constitutes,  §  256 
bills  and  notes  as  importing  consideration,  $§  364-366 
bills  and  notes,  consideration  for  indorsement  required,  §  242 
bills  and  notes,  consideration  for  note  as  supporting  contract  of  surety- 
ship,  §   240 
bills  and  notes,  exchanged  notes  as  consideration  for  each  other,  §  242 
bills  and  notes,  necessity  for  consideration,  ^  242 
bills  and  notes,  new  consideration  for  acceptance  not  required,  $  242 
bills  and  notes,  renewal  of  note  given  without  consideration,   §   242 
bills  and  notes,  want  of  consideration  as  defense,   5  242 
bills  and  notes,  want  of  consideration  as  defense  to  drawer,  J  241 
burden  of  proof  to  rebut  presumption,  ^  369-370 
care  or  improvement  of  one's  own  property,  §  274 
change  of  residence,  name,  etc.,  §  275, 
child,  surrender  of  custody,  §  276 
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chose  in  action  assignable  witliout  consideration,  §  237 

claims,  forbearing  to  enforce,   ^  301 

collateral  promise,  principal  transaction  as  consideration  for,  $  270 

commercial  paper,  see  Bills  and  notes 

compositions  with  creditors,   consideration,  §  257 

composition  with  creditors,  new  promise  to  pay  discharged  claims,  §  345 

compromise  and  settlement  of  claims,  see  Compeomisb 

confession  of  judgment  as  consideration,  §  280 

contingent  obligation,  unconditional  promise  to  pay  as  requiring  new 
consideration,   5   290 

continuance  of  business  or  business  relation,  §  271 

contracting  with  third  persons  as  consideration,   §  262 

conveyances  as  requiring  consideration,   §   294 

conveyances,  necessity  for  consideration,   §5  233-234 

conveyances  not  defeasible  for  failure  or  want  of  consideration,  ^  234 

costs,  payment  of,  ^  335 

covenant  to  stand  seized,  natural  love  and  affection  as  sufficient  con- 
sideration, §  337 

credit,  effect  of  giving,   5  263 

debts,  forbearing  to  enforce,  ^  301 

defective  or  invalid  claim  to  property,   J  265 

definition,    ?   232 

detriment  to  promisee,  §§  232,  259 

detriment  to  promisee,  instances,   §  261 

detriment  to  promisee,  what  constitutes,  §5  260-261 

devise  made  on  devisee's  promise  to  hold  for  third  person,  $  258 

discharged  claim,   §  344  et  seq. 

discretion  of  court,  exercise  as  consideration,  §  284 

dismissal  of  action  as  consideration  for  promise  to  pay  claim,  5  289 

doing  act  not  required  by  contract  or  law^  §  243 

dower,  marriage  as  consideration  for  relinquishment,  J  307 

duty,  performance,  ^  325  et  seq. 

enforcement  of  contract  by  stranger  to  consideration,  5  764 

estoppel  to  deny  consideration,  J  236 

evidence  introduced  to  show  consideration,  effect,  §  368 

exchange  of  pecuniary  obligations,   J   313 

exclusive  agency,  ^  298 

executor's  promise  to  pay  debts  of  testator,  assets  in  hand  as  considera- 
tion, §  245 

executory  contracts,  necessity  for  consideration  limited  to,  §  233 

extending  time  of  payment,  55  243,  301,  860 

extending  time  for  performance  of  contract,  $  298 

extension  of  time,  part  payment  of  debt,  J  331 

extension  of  time  to  debtor,  necessity  for  consideration,  §  237 

factories,  etc.,  location  as  consideration,  J  277 

failure,  see  Failure  or  consideeation 

fidelity  bond,  benefit  from  bond  as  sufficient  consideration,  §  239 
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fidelity  bond,  employment  as  sufficient  consideration,  5  240 

forbearauee  agreements,  consideration  required,  J  243 

forbearance  to  exercise  right,  J  298  et  seq. 

gift  as  consideration  for  promise,  §.  341 

gifts,   consideration  not  necessary,   §  233 

good  consideration,  when  sufficient,   $  337 

good  will  as  consideration,   $   266 

grant  of  realty,   consideration  not  required,   §   233 

gratuitous  promise  not  enforceable,  4  235 

guaranty  and  principal  obligation  supported  by  same  consideration,  when, 
§  240 

guaranty  as  supported  by  performance  of  principal  contract,  §  240 

guaranty,  benefit  to  principal  as  consideration  for  guarantor's  promise, 
§    254 

guaranty  contracts,  necessity   for  consideration,   $   239 

guaranty  indorsed  on  chose  in  action  at  time  of  sale,  §  240 

guaranty,  new  promise  by  guarantor  after  discharge,  $  344 

guaranty  of  rent,  letting  as  sufficient  consideration,  $  240 

husband  or  wife  resuming  marital  relations,  ^  327 

illegality  distinguished  from  want  of  consideration,   J  384 

illegality  of  consideration  as  defense  ta  action  on  contract,  §  641 

improvement  of  one's  own  property,  §  274 

inadequacy  as  evidence  of  fraud,  ^  155-156,  353 

inadequacy  of  consideration,   5   351  et  seq. 

inconvenience  to  promisee,   §   232 

indemnity  bond,  §  284 

indemnity  contracts,  necessity  for  consideration,  §  239 

indemnity  to  surety,  implied  obligation  of  principal  as  duffieient  con- 
sideration,  $   239 

indorsements,  see  Bills  and  notes 

information  given  as  consideration  for  promise  to  pay  for  it,  §  273 

injury  to  promisee,  §§  232,  259 

injury  to  promisee,  instances,  §  261 

insolvency,  barred  debt  as  consideration  for  new  promise,  §  346 

instances  of  transactions  requiring  consideration,  §  237 

insurance,  consideration  as  necessary  to  support  waiver  of  provision  in 
policy,  U  250-251 

insurance,  promise  to  pay  premiums  on  existing  life  policy,  §  249 

introduction   of   customers,    §   272 

landlord  and  tenant,  agreements  after  execution  of  lease  as  requiring 
consideration,  §  238 

legacy  given  under  legatee's  promise  to  hold  for  third  person,  $  258 

legal  duty  or  obligation,  performance,  §  325  et  seq. 

legal  duty,  performance  not  consideration,   §  240 

license  without  consideration  as  revocable  at  pleasure,  ^  237 

limitation  of  actions,  barred  debt  as  consideration  for  new  promise,  ^  346 

liquidation  of  unliquidated  claim,  promise  to  pay  sum  agreed  on,  J  286 
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loan  of  money  as  consideration,    5   269 

loan  of  money  given  by  borrower  to  lender,  $  242 

location  of  public  buildings,  etc.,  §  277 

loss  to  promisee,  §§  232,  259 

loss  to  promisee,  instances,  §  261 

lotteries,  consideration  as  essential  element,  J  606 

love  and  affection,  see  Natural  love  and  affection,  infra 

marriage,  5  307  et  seq. 

meritorious  consideration,  when  sufficient,   5   337 

modification  of  contract  as  consideration  for  new  contract,  5^  296-297 

modification  of  contract,  consideration  for,  §  793 

modification  of  existing  contract,  necessity  for  consideration,  §  237 

moral  obligation  connected  with  prior'  liability,  §  339 

moral  obligation,  past  seduction,  §  340 

moral  obligation,  sufficiency  generally,  5§  339-340 

mortgages,  cancellation  not  decreed  for  failure  or  want  of  consideration, 

$   376 
mortgages,   want   or  failure  of   consideration  as   defense  to   foreclosure^ 

«  376 
municipal  corporations,  voluntary  conveyances  prohibited,  §  234 
mutual  promises  and  mutuality  of  obligation,  §  310  et  seq. 
name,  change  as  consideration,  §  275 

natural  love  and  affection  as  good  and  meritorious  consideration,  §  337 
natural  love  and  affection,  sufficiency  to  support  executory  contract,  ^  338 
natural  love  and  affection,  sufficiency  to  sustain  covenant  to  stand  seized, 

§  233 
necessity,  executed  contracts,   §  233 
necessity  generally,  §  235  et  seq. 
necessity  to  support  simple  contract,  §  4 
nominal  consideration  as  valuable  consideration,  §  234 
note  given  for  existing  debt,  effect  as  consideration,   5  279 
nudum  pactum,  contract  without  consideration,  $  235 
order  to  pay  money,  consideration  necessary  to  charge  drawer,  J  237 
order  to  pay  money,  necessity  for  consideration,  §  241 
particular  subjects  as  consideration,   §  262  et  seq. 
part  payment  of  debt,  5  331 

part  payment  with  additional  consideration,  ^  333 
past  benefits  as  moral  obligation,   §  341 
past  consideration,  benefit  to  promisor,  J  341 
past  consideration,  detriment  to  promisee,  $  341 
past  consideration,  services  rendered  gratuitously,  5$  341-343 
past  consideration,   sufficiency  generally,    §   341   et  seq. 
patent  rights,  sale  or  license  to  use,  §  267 
payment  of  debt  of  promisor,  §  350 

payment  or  acceptance  of  payment  before  maturity  of  debt,  ^  278 
performance  as  curing  want  of  consideration,  §  233 
performance  of  contractual  duty  to  third  person,  §  336 
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performance  of  duty  or  obligation  not  consideration,   §  240 

performance  of  legal  duty  or  obligation,   §   325  et  seq. 

person  furnishing  consideration,  materiality,  §§  255-256 

person  receiving  consideration,  materiality,  $  254 

pleading  and  proof,   §  360  et  seq. 

pre-existing  debt  as  consideration  for  bargain  and  sale  deed,  §  234 

pre-existing  debt  or  obligation,  §  290  et  seq. 

pre-existing  debt,  promise  of  third  person  to  pay,   ^  292-293 

pre-existing  debt,  promise  to  pay  to  third  person,   5  291 

pre-existing  debt  satisfied  as  purchase  for  value,  §  295 

prejudice  to  promisee,  $  232 

presumption  as  to  consideration  for  promise,  $  361 

professional  advice  given  as  consideration  for  promise  to  pay  for  it, 
§  273 

promise  for  benefit  of  person  furnishing  consideration,  right  to  enforce, 
4  764 

promise  for  benefit  of  third  person,  J  764 

promise  to  pay  debt  of  another,  necessity  for  consideration,  §  245 

promise  to  pay  money  out  of  a  particular  fund,  consideration  required, 
$  241 

public  buildings,  location  as  consideration,  §  277 

purchasers  for  value,  satisfaction  of  pre-existing  debt,   §  295 

ratification  of  agent's  acts,  consideration  not  required,  §  247, 

rebutting  importation  of  consideration,  §5  367-370 

recital  as  prima  facie  evidence  of  fact,  §  362 

recital  in  contract,  necessity,  §  360 

recital  of  consideration  in  bargain  and  sale  deed,  effect,  $  234 

refraining  from  acting,  §  259 

released  claim,  §  344  et  seq. 

release,  necessity  for  consideration,  §  246 

release  of  debtor  as  consideration  for  third  person's  promise  to  pay, 
§  254 

relinquishment  of  right,  §  298  et  seq. 

renewal  note,  surrender  of  old  note,  J  290 

requisite  of  contracts  generally,  §  5 

rescission  as  consideration  for  new  contract,  ^5  296-297 

rescission  of  contract,  consideration  for  rescission  not  necessary,  J$  296- 
297 

residence,  change  as  consideration,  §  275 

restoration  as  condition  of  rescission,  ^  93,  329 

restrictive  agreements,  necessity  for  consideration,  5  560 

resumption  of  marital  relations,  ^327 

revocation  of  offer  made  without  consideration,  §  24 

seal  as  importing  consideration,  ^  4,  372  et  seq. 

seal  as  presumptive  evidence  of  consideration,  J  378 

sealed  instrument  reciting  consideration,  effect,  $  363 

sealed  instruments,  modification  of  rule  as  to  importation  of  considera- 
tion, U  378-375 
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security,  effect  of  giving,.  §  283 

services  gratuitousl;^  rendered  as  consideration  for  promise  to  pay, 
U  342-343 

services,  promise  to  pay  more  than  reasonable  value,  §  352 

settlement  of  disputed  claims,  ^  285  et  seq. 

simple  contracts,  consideration  required,  §  235 

source  of  consideration,  materiality,  §  254  et  seq. 

specialty,   consideration  not  required,   §  4 

statute  of  limitations,  barred  debt  as  consideration  for  new  promise,  $  346 

statutory  undertakings,  satisfying  statute  as  sufficient  consideration, 
^  252-253 

stipulations  between  attorneys,  necessity  for  consideration,  §  247 

stockholders'  agreement  to  sell  all  joint  stock  or  none  as  without  con- 
sideration, $  298 

subscriptions,   5   380 

sufficiency  in  general,  $  259  et  seq. 

support  agreements,  natural  love  and  affection  as  consideration,  J  337 

support  furnished  third  person,  §  268 

support  of  child  of  married  woman,  contract  for,  §  612 

surety  on  bond,  seal  as  importing  consideration,  5  240 

suretyship,  benefit  to  principal  as  consideration  for  surety's  promise, 
§  254 

suretyship  contracts,  necessity  for  consideration,  §  239 

suretyship  generally,  ^  240 

surety  signing  note  after  delivery  pursuant  to  contemporaneous  agree- 
ment, 5  240 

surrender  of  claim,  $  281 

surrender  of  security,  i  282 

taxation,  liability  as  consideration  for  conveyance  by  municipality,  $  234. 

tax  sale,  redemption  by  third  person  by  mistake,  promise  by  owner  to 
refund,   ^   350 

third  person,  consideration  moving  to,  5  254 

third  person  furnishing  consideration,  §5  255-256 

third  person  promising  to  pay  debt,  forbearance  by  creditor  as  con- 
sideration, J  303 

trust,  executed  conveyance  enforceable  without  consideration,   §  233 

trusts,  natural  love  and  affection  as  sufficient  consideration,  J  337 

usury,  payment  not  consideration  for  extension  of  time,  §  243 

valuable  consideration,  necessity  to  support  bargain  and  sale  deed,  $  234 

value  or  amount,  materiality,  §  351 

value  passing  to  promisor,  $  259 

voluntary  promise  not  enforceable,   5   235 

voluntary  transfers,  validity  aa  against  creditors,  §  233 

voluntary  undertaking,  effect  of  commencing  performance,  $  249 

waiver  of  condition  precedent  to  enforcement  of  contract  right,  necessity 
for  consideration,  §5  250-251 

waiver  of  right,  §  298 
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waiver  of  tort,  §  286 

want  of  consideration  distinguished  from  illegality,  ?  384 

want  of  consideration,  necessity  of  pleading,  §  371 

will,  contract  to  make,  necessity  for  consideration,  J  244 

will  not  signed  by  testator,  agreement  to  abide  by,  §  286 

wills,  forbearance  to  contest,   $  300 

witness,  forbearance  to  claim  privilege  against  self-incrimination,  §  298 

written  contracts  as  requiring  consideration,  J  235 
Conspiracy  — 

See  Monopolies 
Construction  — 

See  Interpretation  op  contracts 

Construction   contracts  — 

See  Building  contracts 
Oonstmctive  contracts  — 

See  Implied  and  quasi  contracts 
Contracts  for  benefit  of  third  persons  — 

abstractor  guaranteeing  abstract  to  vendor  and  his  assigns,  §  767 
consideration  furnished  by  beneficiary  as  giving  right  of  action,  J  766 
contractor's  promise  to   employer   for  benefit  of   contractor's   employees 

and  materialmen,  §  778 
contractor  stipulating  to  pay  for  injuries  to  adjoining  landowners,  J  767 
corporation  as  promisee  for  benefit  of  member,  $  775 
creditor  as  promisee  for  benefit  of  assignee  of  debt,  5  782 
debtor  as  promisee  for  benefit  of  creditor,  §  776 
defenses  available  against  beneficiary,  J  787 
designation  of  person  to  be  benefited,  §  770 
duty  owing  by  promisee  to  beneficiary,  §  766 
enforcement  by  beneficiary,  early  rule,  §  764 
equities   between   promisor    and   promisee    available    against   benefiicary, 

§  787 
fiancee,  promise  for  benefit  of,  $  772 
husband  making  promise  for  benefit  of  wife,  ^  772 
intention  of  promisee  to  benefit  third  person,  §  766 
intention  of  promisor  to  benefit  third  person,  U  768,  769 
labor  union  as  promisee  for  benefit  of  member,  §  775 
Lawrence  v.  Fox,  doctrine  of,  §  764,  et  seq. 
master  as  promisee  for  benefit  of  servant,  *  774       _ 
mortgage  assumed  by  purchaser  of  mortgaged  premises    §  779  et  seq 
municipality  as  promisee  for  benefit  of  inhabitants,  H  764,  784,  785 
parent  making  promise  for  benefit  of  child,  *  771 
parent  making  promise  for  benefit  of  iUegitmate  child,  «  773 
privity  between  promisee  and  beneficiary  as  essential  to  right  of  action, 

4    766  ^  s.    r,aA 

privity  between  promisor  and  beneficiary  not  necessary,  $  764 
privity  of  third  person  to  consideration  not  necessary,  ?  764 

60 
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promisee  not  necessary  party  to  action  by  beneficiary,  §  764 
public    service    corporation     contracting    with    municipality    to    supply 
inhabitants  with  water,  etc.,  at  specified  rates,   §  785 

receiver  as  promisee  for  benefit  of  creditors,  §  777 

relationship    between    promisee    and   third   person   as    giving  beneficiary 
right  to  sue,  $  766 

relation  of  promisee  as  beneficiary,   5  771  et  seq. 

release  of  promisor  by  promisee,  §  786 

sealed  instrument,  promise  by,  J  765 

state  as  promisee  for  benefit  of  third  persons,  J$  764,  783 
Contractual  capacity  — 

See  Capacity  to  contract 
Contribution  betiveen  sureties  — 

implied  contract,  §  1056 

oral  evidence  to  rebut  implication,  §  1058 

rebutting  implication  of  contract,  §  1057 
Contribution  betiireen  tortfeasors  — ; 

rule  stated,  §  1059 
Conversations  — ' 

See  Evidence 
Conveyances  — 

See  Deeds 
Copromisors  and  copromisees  ^ 

See  Joint  and  several  rights  and  liabilities 
Copyright  — 

agreements  to  protect  and  enforce  exclusive  right,  legality,  §  573 
Cornering  market  ^ 

-unlawful  monopoly,  5  567 
Corporations  — 

accommodation  paper,  power  to  make,   §   753 

assignability  of  contract  with  corporation,  §  759 

bills  and  notes,  presumption  of  corporate  purpose,  $  751 

borrowing  money,  J  751 

contracts  affectiag  duty  of  stockholders,  ^  524 

contractual  capacity  limited,   §  666 

contractual  power  not  plenary,  J  750  et  seq. 

directors,  fiduciary  relation  to  stockholders,  $  523 

directors,  legality  of  loan  to  corporation,  J  523 

directors  owning  entire  stock,  legality  of  agreements  not  affecting  credi- 
tors, 5  523 

disclosure  of  information  by  employees,  §  499 

dissolution  as  excusing  performance  of  contract,  §  981 

dissolution  as  terminating  corporate  contracts,  §  891 

foreign  corporations,  doing  business  without  authority,  J  427 

foreign  corporations  purchasing  assets  and  business  of  domestic  associa- 
tion, validity,  J  395 
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foreign  corporations,   validity  of  contract  made  without  license,   §   1074 

guaranty  contracts,  §  752 

implied  promise  to  perform  duties  imposed  by  law,  §  1034 

partnership,  power  to  enter  into,  §  751 

practice  of  law  by  corporation,  illegality  of  contract,   5  403 

promise  to  corporation  for  benefit  of  member,  right  of  member  to  sue, 
§  775 

proxies  to  vote  stock,  §  526 

purchase  by  corporation  of  its  own  stock,  legality,  §  426 

secret  agreement  with  subscriber  to  stock,  5  522 

stock  issued  for  property  instead  of  cash,  legality,  §  521 

stock  subscriptions  in  violation  of  law,  illegality,  J  403 

suretyship  contracts,   J  752     . 

traffic  in  corporate  offices,  §  525 

ultra  vires  contracts,  §  754 

ultra  vires  contracts,  enforceability,  §  425 

voting  stock  by  proxy,  §  526 
Cost  plus  — 

compensation  for  work  done,  §  840 
Costs  — 

payment  as  consideration,  §  335 
Cotenancy  — 

agreement  for  management  of  estate  for  limited  time  without  partition, 
§  286 

use   and    occupation   of  premises  by   one  tenant,   liability   of   others   for 
rent,  5  1037 
Counter  proposition  — 

See  Offer  and  acceptance 
Coupons  in  packages  of  goods  sold  — 

effect  of  offer  to  redeem,  §  18 
Courts  — 

arbitration  agreements  as  ousting  jurisdiction,  §  452  et  seq. 

contracts  to  influence  judicial  action,   §  444 

contracts  to  oust  courts  of  jurisdiction,  §  449  et  seq. 

contractual  limitation  of  right  to  sue,  effect  as  ousting  jurisdiction,  §  449 

decisions,  contracts  construed  in  light  of,  §  803 

jurisdiction  ousted  by  contract,  $  449  et  seq. 

limiting  time  for  commencement  of  action,  effect  as  ousting  jurisdiction, 
i  451 

procedure,  regulation  by  contract,  §  456 

restricting  right  of  action  to  particular  court,  J  450 

Covenants  — 

acceptance  of  performance  as  affecting  covenants,   §  912 
breach  of  covenant  of  title  as  ground  for  rescission,  5  1013 
construction  of  provisions  as  covenant,  §  836 

enforcement  of  covenant  running  with  land,  right  of  subsequent  grantee, 
5  756 
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implied  covenants,  $  823 

natural  love  and  affection  as  sufficient  consideration  for  covenant  to  stand 

seized,  §  337 
restrictive  covenants,  enforcement  against  subsequent  grantees,  J  756 

Credit  — 

extension  obtained  by  false  representation  as  to  financial  condition,  J  187 

giving  credit  as  consideration,  J  263 
Customs  — 

See  Usages  and  customs 
Damages  — 

refusal  to  execute  contract  with  bidder,  $  16 
Deaf  and  dumb  persons  — 

contractual  capacity,  §  671 
Dealer's  talk  — 

See  Eepeesentations 
Death  — 

contracts  to  be  performed  after  death,  legality,  $§  396,  410 

joint  and  several  obligors,  effect  of  death  of  one,  $  994  et  seq. 

marriage  contract,  excusing  performance,  §  978 

performance  in  full  prevented  by   death,   recovery   on   quantum  meruit, 
§  954 

performance  of  contract  excused  by  death,  §  980 

personal  services  prevented  by  death,  5  952 

revocation  of  offer  by  death,  §  29 

survival  of  contract  obligations,  $§  755,  890 

termination  of  contract  by  death  of  party,  $§  755,  890 

Decedents'  estates  — 

joint  and  several  obligors,  enforcement  against  estate,  J  994 
Deceit  — 

See  Fbaud 
Decisions  — 

See  Judicial  decisions 
Deeds  — 

adversely  held  land,  effect  of  conveyance,  see  Adverse  possession 
bargain  and  sale,  effect  of  recital  of  consideration,  ^  234 
bargain  and  sale,  valuable  consideration  required,  §  234 

compromise  of  disputed  claim  as  consideration,  §  285 

condition  in  restraint  of  marriage,  legality,  §  612 
consideration,  settlement  of  disputed  claim,  J  285 

defective  execution  aided  in  equity,  natural  love   and  affection  as  con- 
sideration, §  337 
fraud  in  execution,  remedy,  §  147 
illegality  of  consideration  or  object,  effect,  $  384 
infant's  deed  as  voidable,  ^  709 
infants,  validity  of  conveyances  to,  S  701 
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Deeds  —  Continued 

lunatic's  deed  as  void  or  voidable,  §  682 

lunatic 's  deed,  right  of  grantee  without  notice  of  insanity,  §  690 

municipal  corporations,  voluntary  conveyances  prohibited,  §  234 

pre-existing  debt  as  sufficient  consideration,  ^  294 

printed  forms,  written  portion  as  controlling,  ^  815,  816 
Definiteness   or  certaiiLty 

act  or  agreement  of  parties  as  removing  uncertainty,  J  63 

ambiguity  removable  by  extrinsic  evidence,  ^  60 

amount  required  to  be  definite,  §  64 

certum  est  quod  certum  reddi  potest,  $  60 

conduct  removing  uncertainty,   §  62 

description  of  land  sold,  §  70 

duration,  certainty  required,  §  66 

equity,  rule  generally  same  as  at  law,  §  60 

essential  element  of  contract,  §  60 

extrinsic  evidence  to  remove  latent  ambiguity,  $  60 

' '  fair  share  ' '  of  profits  indefinite  as  to  amount,  §  64 

implications  of  law  rendering  contract  valid,  §  62 

incidental  matters  relating  to  manner  of  performance  left  to  one  party, 
$   63 

intent  of  parties  as  explaining  ambiguity,  §  60 

latent  ambiguity  removable  by  extrinsic  evidence,  §  60 

necessity,  §  60 

parol  evidence  to  correct  uncertainty  in  written  contract,  §  61 

payment,  certainty  as  to  time  required,  $  67 

performance  ' '  at  any  time, "  §  63 

performance,  certainty  as  to  time  required,  §  67 

phrases  expressive  of  amount  held  indefinite,  §  64 

price  required  to  be  definite,  §  64 

reasonable  amount  implied  in  case  of  uncertainty,  §  65 

reasonable  degree  of  certainty  required,  §  60 

reference  to  another  instrument  for  particulars,  §  60 

Bpeeific  performance,  degree  of  certainty  required,  J  60 

term  of  contract,  certainty  required,  5  66 

time  of  performance  or  payment,  certainty  required,  J  67 

usage  or  custom  to  explain  ambiguity,  5  60 

wiU,  agreement  to  dispose  of  property  by,  §  69 

Definitions  — 

contract,  §  1 
express  contracts,  §  3 
implied  contracts,  $  3 
quasi  contracts,  J  3 
simple  contract,   $  4 
specialty,  §  4 

Delay  — 

See  Acceptance  op  offer;  Laches 
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Delay  in  performance  — 

damage's  for  delay,  §  942 

determining  cause  of  delay,  stipulation  for,  §  945 

effect  of  delay  generally,  $  942 

excusing  delay,   §  943 

inability  to  perform  within  time  limited  as  excuse,  J  943 

party,  delay  caused  by  act  of  party,  §  943 

third  persons,  delay  caused  by,  §  943 

waiver  of  delay,  §  944 
Delusions  — 

relation  of  delusion  to  contractual  act,  §  673 

what  constitutes  delusion,  J  674 
Dentists  — 

license  essential  to  recovery  for  services,  §  420 

Dependent  and  independent  promises  — 

apportionment  of  consideration  as  test  of  dependency,  5  867 

burden  of  proof  of  performance  as  test  of  dependency,  §  871 

concurrent  promises  as  dependent,  §  870 

default  by  one  party  as  excuse  for  nonperformance  by  other,  ^  971 

intention  of  parties  as  governing,  §  865 

particular  contracts  considered,  J  866 

promotion  of  justice  as  influencing  judicial  view,  ^  865 

time  of  performance  as  test  of  dependency,  §5  868,  869 
Descent  and  distribution  — 

contract  to  supersede  law  of  descent,  5  410 
Description  of  property  — 

See  Depiniteness  or  certainty 
Destruction  — 

performance  of  contract  excused  by  destruction  of  subject  matter,  J  977 
et  seq. 
Detectives  — 

license  essential  to  recovery  for  services,  J  418 
Discharge  — 

See  Release 
Disclosure  of  information  — 

bad  character  of  third  person,  promise  not  to  disclose,  §  493 

business  secrets  disclosed  by  employee,  §  499 

wrongful  disclosure  as  breach  of  duty,  §  499 
Dismissal  of  action  — 

consideration  for  promise  to  pay  claim,  J  289 
Disputed  claims  — 

settlement  as  consideration,  §  285  et  seq. 
Dissatisfaction  — 

See  Satisfaction 
Divisible  contracts  — 

See  Entire  and  divisible  contracts 
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DiTorce  — 

contracts  in  contemplation  of  divorce,  $  616  et  seq. 
contract  to  withdraw  appeal  from  decree,  legality,  §  617 
Holder  — 

marriage  as  consideration  for  relinquishment,  §  307 
Drunkards  — 

adjudication  of  habitual  drunkenness,  conclusiveness,  $  677 
capacity  to  contract,  §  672 

voluntary  drunkenness  as  affecting  validity  of  contract,  i  672 
Duplicates  — 

variance  between  copies,  effect,  §  817 
Duration  of  contracts  — 

See  also  Depiniteness  or  certaint-s 

actor  employed  for  "  run  "  of  play,  ^  875 

ambiguity  of  provisions  as  to  duration,  J  875 

assignee 's  right  to  terminate  contract,  §  880 

change  in  plans  of  work,  effect  of  provision  authorizing,  §  886 

contingencies  for  duration  or  termination,  §  873 

death  of  party  as  affecting  duration  of  contract,  §  890 

death,  when  contract  terminated  by,  5  755 

default  of  party  made  ground  for  termination,  §  885 

destruction  of  subject  matter  as  terminating  contract,  5  889 

' '  disagreement  ' '  made  ground  for  termination,  5  880 

dissatisfaction  of  party  made  ground  for  termination,  55  883,  884 

dissolution  of  corporation  as  terminating  contract,  5  891 

employment  contracts,  implied  renewal,  §  894  et  seq. 

employment  contracts  not  fixing  term  as  at  will,  J  878 

employment  for  certain  time  "  or  more,"  §  878 

employment  for  ' '  not  longer  ' '  than  specified  time,  5  878 

employment  for  party  "  not  to  exceed  "  certain  time,  5  878 

employment  "  for  the  year,"  §  87S 

exercise  of  option  to  terminate,  effect,  §5  887,  888 

extension  of  term  of  contract,  $  892  et  seq. 

implied  conditions  abrogating  contract,  §5  824,  889  et  seq. 

implied  renewal  of  contract,  i  894  et  seq. 

' '  incompetency  ' '  made  ground  for  terminating  contract,  §  881 

indefinite  hirings,  §  878  et  seq. 

motive  for  exercising  option  to  terminate,  5  887 

notice  of  termination,  55  881,  882 

options,  §  877 

payment  for  services  not  condition  precedent  to  termination  of  indefinite 

hiring,  §  878 
payments  made  before  exercising  right  to  terminate,  restitution,   5   888 
periodical  payment  of  compensation  as  fixing  term  of  employment,  §  879 
reasonable  time  not  implied  in  indefinite  hiring,  5  878 
renewal  of  contract  after  expiration  of  term,  §  892  et  seq. 
restitution  on  termination  for  default  of  other  party,  J  888 
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Duration  of  contracts  —  Continued 
sale  and  removal  of  timber,  §  876 
"  season  "  of  play  as  term  of  employment,  ^  875 
sickness  of  party  as  affecting  duration  of  contract,  §  890 
temporary   disability   not   "  incompetency  "   as   ground   for  termination, 

§  881 
term  fixed  by  contract,  §  872 
time  for  exercising  right  to  terminate,  $  881 
unforeseen  evidence  as  ground  for  termination,  §  889 
usage  or  custom  as  fixing  duration,  §  874 
usage  or  custom  as  to  right  to  terminate  contract,  5  880 
yearly  salary  as  fixing  term  of  employment,  5  879 

Duress  — 

abuse  of  process,  §  109 

accommodation  indorser  entitled  to  set  up  duress  of  maker,  $  94 

action  threatened  to  enforce  legal  right,  §  108 

age,  materiality  on  question  of  coercion,  J  100 

agent  acting  for  benefit  of  principal,  ^  101 

arrest,  see  Imprisonment,  infra 

assignee  of  choses  in  action  procured  by  duress,  ^  92 

avoidance  of  contract,  §  90 

bills  and  notes,  accommodation  indorser  as  affected  by  duress  of  maker, 

§  94 
bills  and  notes,  payment  as  ratification,  $  93 
bona  fide  purchaser  of  chose  in  action  procured  by  duress,  $  92 
burden  of  proof,  $  95 

business  exigencies  or  interests  as  duress,  ^  115 
carriers,  refusal  to  deliver  property  carried,  ^  118 
character  of  person  coerced,  ^  100 

child  coerced  by  threat  of  imprisonment  of  parent,  §^  119,  120 
civil  arrest  to  enforce  legal  rights,  §  103 
civil  proceedings,  threat  of,  §  108 
coercion  as  distinguishing  characteristic,  §  97 
coercive  quality  of  act,  §  99 
communication  of  threats,   5   101 
compromise  of  claim  through  fear  of  loss,  5  112 
compromise  procured  by  duress,  ratification,  §  93 
confidential  relation  between  parties,  effect,  $  96 
consideration  retained  as  waiver  of  duress,  §  93 
contract,  refusal  to  perform,  §  111 

criminal  prosecution  threatened  against  son  as  coercion  of  mother,  $  101 
criminal  prosecution,  threat  of,  §  107, 
damage  threatened  to  property  as  duress,  §  96 
defense  in  action  at  law,  ^  90 
delay  in  seeking  relief,  effect,  §  93 
duty,  refusal  to  perform,  §  111 
effect  of  duress  generally,  J  90 
equity  jurisdiction,  duress  as  ground  of,  $  90 
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execution,  threat  of  wrongful  levy,  $  117 

extension  of  doctrine  by  modern  decisions,  $  96 

fear  of  bodily  harm,  §  106 

fraud  distinguished,  §  97 

hard  bargains  through  necessity,  $  115 

husband  coerced  by  threat  of  imprisonment  of  wife,  ^  119,  120 

husband  coercing  wife  by  threat  of  suicide,  §  114 

husband  coercing  wife  by  threats  of  violence,  Ml  3 

husband  coercing  wife  to  execute  mortgage  or  conveyance,  efCect,  J  1 01 

husband  threatening  to  leave  wife  as  duress,  §  113 

imprisonment  as  duress,  §5  102-103 

imprisonment  as  duress,  qualification  of  rule,  §  103 

imprisonment,  threat  of,  ^  107,  119 

imprisonment  under  civil  process  to  enforce  legal  rights,  ^  103 

injury  to  property  rights  threatened,  §  110  et  seq. 

insistence  on  legal  rights  not  duress,  ^  96 

invalid  statute  or  ordinance  as  duress,  §  116 

judicial  process  obtained  by  fraud,  §  109 

laches  as  barring  relief,  §  93 

legal  duty  enforced  by  duress,  no  right  to  relief,  §  91 

lessee  coerced  into  taking  lease,  ratification,  §  93 

lien,  retaining  possession  of  property  to  enforce  payment  of  claim,  §  117 

limitation  of  actions  for  relief,  §  93 

loss  threatened  as  duress,  §  96 

mental  characteristics,  materiality  on  question  of  coercion,  5   100 

mortgage,  refusal  to  satisfy  without  additional  payment,  §  117 

note  given  under  duress,  payment  as  ratification,  §  93 

overcoming  free  agency,  necessity,  §  99 

parent  coerced  by  threat  of  criminal  prosecution  against  child,  $  101 

parent  coerced  by  threat  of  imprisonment  of  child,  J§  119,  120 

parol  evidence  to  prove  duress,  $  90 

payment  under  coercion,   §^  91,  98,  118 

personal  defense,  §  94 

person  coerced,  §  119 

person  exerting  coercion,  §  101 

person,  restraint  of  or  threats  against,  §  102  et  seq. 

persons  entitled  to  relief,  5  94 

pleading  and  proof,  §  95 

principal  affected  by  acts  of  agent,  5  101 

prompt  action  required  to  avoid  contract  obtained  by  duress,  J  93 

property,  duress  of,  ?  117  et  seq. 

property  obtained  by  duress,  rights  of  bona  fide  purchasers,  §  92 

property  rights,  threat  of  injury  to,  §  110  et  seq. 

public  officer  exacting  payment  under  color  of  office,  $  118 

ratification,  acts  constituting,  §  93 

ratification  of  contract  obtained  by  duress,  §  93 

real  property,  withholding  title  from  equitable  owner,  §  117 
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refusal  to  pay  debt,  §  112 

refusal  to  perform  contract  or  duty,  threat  of,  $  111 

release  procured  by  duress,  defense  in  action  at  law,  §  90 

restraint  of  liberty,  J  102 

sealed  instruments  avoided  by  duress,  §  90 

settlement  of  disputed  claim,  eifect  of  coercion,  J  90 

sex,  materiality  on  question  of  coercion,  J  100 

suit  threatened  to  enforce  legal  right,  §  108 

surety  entitled  to  set  up  duress  of  principal,  5  94 

third  persons  exercising  coercion,  effect,  §  101 

threats  affecting  domestic  peace  and  happiness,  5  113 

threats  as  duress  generally,  §  104  et  seq. 

threats,  coercive  effect  as  question  of  fact,  §  104 

threats,  fear  of  bodily  harm,   §  106 

threats  indirectly  communicated,  ^  101 

threats  of  arrest  or  criminal  prosecution,   §  107 

threats  of  civil  proceedings,  $  108    ' 

threats  of  injury  to  property  rights,  §  110  et  seq. 

threats  of  wrongful  expulsion  from  labor  union,  §  104 

threats,   refusal  to  perform  contract  or  duty,   §   111 

threats,  time  of  making,  $  105 

threats  to  commit  suicide,  §  114 

title  to  property  not  acquired  by  duress,  5  92 

trover  for  property  obtained  by  duress,  demand  not  necessary,  $  90 

unconstitutional  statute  or  ordinance  as  duress,  $  116 

undue  influence  distinguished,  §  97 

void  or  voidable  contract  obtained  by  duress,  ^  93 

what  constitutes  duress,  §  96  et  seq. 

wife  coerced  by  threat  of  imprisonment  of  husband,  ^§  119,  120 

will  overcome  as  criterion,  $  99 

withholding  payment  of  claim,  §  112 

wrongful  'or  unlawful  coercion  as  essential,  J  96 

Duty  — 

See  Pebpormancb  op  cut's 

Eccentricity  — 

See  Mental  capacity 

Educational  institutions  — 

circulars  as  offers  to  contract  with  students,  §  18 

Ejusdem  generis  — 

See  Intebpbetation-  or  contracts 

Election — 

infants,  conflicting  rights  of,  J  700 

Election  of  remedies  — 

fraud,  §  142 

waiver  of  tort  and  suing  in  contract,  ^  1043  et  seq. 
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Elections  ^ 

betting  on  election  as  illegal  at  common  law,  $  579 

contracts  in  violation  of  election  laws,  ^  403 

contributions  to  campaign  expenses,  legality,  $  409 

services  rendered  to  candidates,  legality  of  employment,  J  409 
Elements  — 

See  Eequisites  and  validity  of  contracts 
Embargo  — 

performance  of  contract  prevented  by  embargo,  J  965 
Employers'  association  agreements  ~— 

legality,  $  572 

Employment  agencies  — 

license  as  essential  to  recovery  for  services,  §  418 
validity  of  note  given  for  excessive  fees,  §  403 
Enforcement  of  contracts  — 

assignee  as  entitled  to  enforce  contract,  §  758  et  seq. 

beneficiaries  named  in  contract,  §  764  et  seq. 

beneficiaries  named,  use  as  affecting  right  to  sue  on  contract,  $  756 

carriers,  consignee 's  right  to  sue  on  contract  of  carriage,  §  756 

consideration  moving  from  third  person,  §  764 

covenants  restricting  use  of  land,  enforcement  against  subsequent  grantee, 
§  756 

covenants  running  with  land,  enforcement  by  subsequent  grantee,   §  756 

life|  insurance,  enforcement  by  beneficiary  named  in  policy,  §  756 

personal  representatives  of  party  as  bound  by  contract,  §  755 

persons  by  or  against  whom  contracts  enforceable,  ^  755 

privies,  enforcement  by  or  against,  ^  755 

signatory  not  named  in  contract,  ^  757 

third  persons,  contract  made  for  benefit  of,  5  764  et  seq. 

third  persons,  contracts  generally  not  enforceable  by  or  against,  $  755 

approval  of  performance  of  contracts,  §  933  et  seq. 

undisclosed  principal,  enforcement  by  or  against,  ^  756 
Engineers  — 

certificate  of  performance,  compensation  payable  on,  ^  843 

conclusiveness  of  approval  or  disapproval,  $$  937,  938 

conclusiveness  of  estimate,   §   844 

excusing  nonproduction  of  certificate,  5  939 

form  of  certificate  of  approval,  §  936 

waiver  of  engineer's  certificate,  §  941 
Entire  and  divisible  contracts  — 

application  of  rule  as  to  divisibility,  §  862 

definitions,  §  861 

distinct  services  to  be  rendered,  §  862 

divisibility  of  subject  matter  not  conclusive  test,  $  861 

divisible  contracts,  partial  illegality,  §§  657-658 

employment  for  fixed  term  on  periodical  payments,  §  862 

entire  consideration  for  services  illegal  in  part,  $  656 
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Entire  and  divisible    contracts  —  Continued 
entire  contracts,  what  are,  ^  863 
indivisible  contracts,  partial  illegality,  $  656 
partial  illegality  of  divisible  contracts,  §  657-658 
partial  illegality  of  indivisible  contracts,  5  656 
restraint  of  trade,  effect  of  provision  in,  $  658 
rights  affected  by  nature  of  contract,  ^861 
sale  of  separate  items  of  property,  §  862 
severance  of  divisible  contract  in  performance,  §  949 
severance  of  entire  contract  in  performance,  ^  864 

Equity  — 

duress  as  ground  of  equity  jurisdiction,  ^  90 
illegal  contracts,  relief  from,  ^  644 

mistake  as  ground  of  equity  jurisdiction,  ^  72 
Esteem  — 

See  Undtje  influence 
Estoppel  — 

consideration  for  contract,  denial,  §  236 

infants,  estoppels  against,  §  702 

misrepresentation  by  infant  as  to  age,  J  697 

silence  as  estoppel,  §  45 
Ethics  — 

See  Immoral  contracts 
Evidence  — 

See  also  Parol  evidence  to  affect  v^triting 

burden  of  proof,  mental  incapacity,  §  676 

circumstantial  evidence  to  prove  undue  influence,   ^  126 

contracts  stipulating  against  use  in  evidence,  ^  449 

contracts  to  procure  evidence,  legality,  $  448 

conversations  between  parties  to  contract  as  evidence  of  intention,  §  591 

infancy,  proof  of,  ^  694 

presumptions,  mental  capacity,  ^  676 

sales  for  future  delivery,  intention  of  parties,  §  591 

suppression  of  evidence,  illegality  of  agreement,  §  457 

undue  influence,  §  126 
Exchange  of  pecuniary  obligations  ^ 

mutual  promises  implied,  §  313 
Executed  and  executory  contracts  — 

assignability  of  executory  contracts,  §  759  et  seq. 

avoidance  by  infant,  §  725 

consideration,  necessity,  §  233     ■» 

executed  contracts,  consideration  not  required,  §  233 

executory  contract,  effect  of  false  representations  made  by  third  person, 
§  217 

illegality  as  affected  by  character  of  contract,  $  384 

restitution  on  avoidance  of  executory  contract,  §  730 

silence,  assent  not  generally  implied  from,  §  45 
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Execution  of  contracts  — 

See  also  Signature 
fraud  inducing  execution,  §  143 
illiterate  persons,  knowledge  of  contents,  §  143 
misrepresentation  as  to  terms,  effect  of  relying  on,  $  143 
signing  contract  without  reading,  J  143 
Executions  — 

puffing  or  stifling  competition  at  execution  sales,  §  513 
Executors  and  administrators  — 

administrator's  promise  to  pay  debts  of  decedent,  assets  in  hand  as  con- 
sideration, ^  245 
assignment  of  commissions  before  allowance,  $  495 
breach  of  trust,  contracts  tending  to,  5  495 

enforceability  of  contract  against  representatives  of  deceased  party,  $  755 
investment  of  funds  in  unauthorized  manner,  §  495 
promise  to  pay  claim  against  decedent,  writing  required,  §  6 
resignation  by  executor,  taking'  pay  for,  §  495 
Exemption  from  liability  — 

See  Negligence 
Expectancies  — 

sale,  relief  in  equity,  §  156 
Express  contracts  — ' 

definition,  U  3,  1029 
Extension  of  time  ^ 

See   Consideration;    Duration    or   contracts;    Modipication    op    con- 
tracts; Performance  and  breach 
Failure  of  consideration  — 

defense  to  promise  to  pay  money,  §  354 

instances  of  failure,  §  356 

partial  failure,  effect,  §  355 

persons  subject  to  defense,  §  359 

pleading  defense,  §  358 

recovery  back  of  money  paid,  55  354,  1073 

release  as  affected  by  failure  of  consideration,  5  354 

renewal  note,  failure  to  return  old  note,  5  354 

sales,  defense  to  action  for  price,  5  357 

vendor  and  purchaser,  total  failure  of  vendor 's  title,  §  357 

Family  settlements  — 

judicially  favored,  5  286 

Fidelity  bond  — 

consideration  as  furnished  by  employment,  §  240 

false  representation  by  principal  as  affecting,  surety 's  liability,  §  218 

Fiduciaries  — 

See  Trusts 

Fires  — 

implied  promise  to  pay  for  saving  property  from  destruction,  §  1117 
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"  Fisb  pond  "  game  — 

See  Lotteries 
Forbearance  — 

See  Consideration 
Force  — 

See  Duress 
Foreign  corporations  — 

See  Corporations 
Forfeitures  — 

construction  against  forfeitures,  ?  826 
stipulation  for  forfeiture,  validity,  §  584 
Fraud  — 

acts  or  conduct  constituting  fraud,  ^  168 

actual  fraud,  J  141 

affirmance  of  contract  and  recovery  of  damages,  §  142 

artifices  to  conceal  fraud,  §  160 

bona  fide  purchasers  from  fraudulent  transferee,  $  148 

catching  bargains,  J  156 

check  given  without  funds  in  bank,  §  151 

choses  in  action,  eoneealnient  or  nondisclosure  of  facts  in  sales,  $  166 

compromise  induced  by  fraud,  right  to  relief,  §  285 

concealment  of  facts,  §  159  et  seq. 

concealment,  part  payment   of  debt   concealed   from  surety  by  creditor, 

i  285 
confidential  relations  between  parties,  J  162 
consideration,  inadequacy  as  evidence  of  fraud,  $§  155-156 
constructive  fraud,   5?   141,   152-154 

contract  contemplating  fraud,  illegality  generally,  §  493  et  seq. 
damages  for  fraud,  55  142,  145 
deeds,  fraud  in  execution,  remedy,  §  147 
definition,  difficulty  of  giving,  §  141 
disaffirmance  of  contract,  §  142 
duress  distinguished,  §  97 
effect  of  fraud  generally,  5  142, 
election  of  remedies,  5  142 
evidence  of  fraud,  $  224  et  seq 
expectancies,  sale  of,  §  156 
failure  to  perform  promise,  §  168 
false  representations,  see  Representations 

fiduciary  relationship,  constructive  fraud  as  arising  from,  5  153 
fraud  in  factum  and  fraud  in  treaty  distinguished  as  to  effect,  J  142 
gift  procured  by  fraud,  ^  144 

guaranty,  uberrima  fides  doctrine  not  applicable,   §   161 
ignorance  of  person  defrauded,  ^  157 
inadequacy  of  consideration  as  evidence  of  fraud,  §  353 
inadequacy  of  consideration  in  absence  of  fraud,  ^  155-156 
insolvency,  nondisclosure  or  concealment,  J  167 
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Fraud  —  Continued 

intent  not  to  pay  when  incurring  obligation,  5  169-170 

kinds  of  fraud,  §  141 

mental  weakness  of  person  defrauded,  §  151 

misrepresentations,  see  Eepresentations 

negligence  as  evidence  of  fraud,  J  141 

negligence  distinguished,  5  141 

nondisclosure  of  facts,  §  159  et  seq 

nonperformance  of  promise,  J  168 

other  transactions  to  show  fraud,  ^  226-227 

partial  disclosure,  §  160 

persons  entitled  to  complain  of  fraud,  5  149 

pleading  fraud,  necessity,  5^  230-231 

principal  and  agent,  relationship  as  giving  rise  to  charge  of  constructive 

fraud,  §  154 
principal's  right  to  sue  for  fraud  on  agent,   ^   149 
proof  of  fraud,  §  224  et  seq. 
public,  fraud  on,  see  Fraud  on  public 
purchase  of  goods  with  intent  not  to  pay,  5?  169-170 
questions  of  law  and  fact,  §  228 
remainders,  sale  of,  §  156 
remedies,  see  Kemedies  tor  fraud 
rescission  of  contract  for  fraud,   ^$   142,   1010 
reversions,  sale  of,  §  156 
rights  of  third  persons,  $  148 

sealed  instruments,  effect  of  fraud  in  inducement,  §  372 
spiritualism,  effect  of  belief  in,   §   158 
stock  transactions,  "  wash  "  sales,  §  150 
suppression  of  facts,  §  159  et  seq. 
third  persons,  rights  of,  $  148 
transfer  of  personalty  procured  by  fraud,  resort  to  equity  not  necessary, 

§  147 
transfer  of  realty  procured  by  fraud,  necessity  for  equitable  relief,  $  147 
undue  influence  as  fraud,  §^  97,  121 
utmost  good  faith,  contracts  requiring,  §  161 
variance  between  pleading  and  proof,  §  231 
void  or  voidable  contract,  effect  of  fraud,  ^  142 
"  wash  "  sales  as  basis  of  charge,  §  150 
weakminded  persons  as  easy  victims,  §  675 

Fraud  on  public  — 

"  Bohemian  oats  "  contracts,  J  502 

illegality  of  contracts  generally,  §  500 

sale  of  containers  bearing  trademark  to  be  refilled  and  sold  as  genuine 

article,  J  500 
sale  of  deleterious  or  misbranded  merchandise,  §  501 
transfer  of  assets  to  deceive  public  officers,  §  500 
"  wash  sales,"  §  500 
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Fraudulent  conveyances  — 

grantor  not  entitled  to  relief,  §5  505-506 
illegality  generally,  5  505 
parties  as  in  pari  delicto,  §  505 
parties  not  in  pari  delicto,  when,  §  507 

French  pool  — 

lottery,  §  606 
Future  delivery  — 

legality  of  sales,  $  588 
Gambling  or  wagering  contracts  — 

See  also  Lotteries 

assignment  of  claim  for  money  lost,  $  599 

bidding  on  election  as  illegal  at  common  law,  5  579 

common  law  doctrine  as  to  legality,  §  579 

conflict  of  laws,  §  582 

contest  for  prize  or  purse,  §  585 

conveyance  in  payment  of  gambling  debt,  validity,  §  605 

devices  to  evade  prohibition,  §  583 

foreign  contracts,  enforceability,  $  582 

forfeiture,  validity  of  stipulation  for,  ^  584 

law  governing  legality  of  transaction,  $  582 

limitation  of  actions  for  money  lost,  §  601 

liquidated  damages,  validity  of  stipulation  for,  5  584 

loan  for  gambling  purposes,  right  of  lender  to  recover,  ^  603 

losses,  recovery  from  winner,  §  592  et  seq. 

marginal  transactions,  validity  at  common  law,  §  579 

mortgage  given  for  gambling  debt,  validity,  5  605 

notes,  etc.,  given  for  money  lost,  enforceability,  §  604 

option  contracts,  5  589 

persons  liable  for  money  lost,  §  594 

pool  selling,  §  586 

principal  as  entitled  to  recover  money  lost  by  agent,  §  600 

prize  or  purse,  contest  for,  §  585 

puts  and  calls,  §  589 

racing  for  sweepstakes  or  purses,  ^  585 

recovery  of  money  lost,  §  592  et  seq. 

recovery  of  money  lost,  procedure,  5  602 

sales  for  future  delivery,  intent  to  settle  without  completing  sale,  55  590- 

591 
speculative  purchases  or  sales,  validity  at  common  law,  §  579 
stakeholder's  liability,  U  595-597 
statutory  liability  of  winner  to  loser,  §  593  et  seq. 
statutory  prohibitions,  §  580  et  seq. 
stockjobbing  act,  §  581 

subject  of  wager  as  governing  legality  of  common  law,  J  579 
Gifts  — 

consideration  for  promise,  §  341 
consideration  not  required,  $  283 
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Gifts  —  Continued 

debts  as  subject  of  gift  by  creditor  to  debtor,  §  233 

fraud  inducing  gift,  recovery  by  donor,  §  144 

insanity  of  donor,  restitution  by  donee,  5  687 

loan  of  money  given  by  borrower  to  lender,  consideration  for  promise  to 
pay,  $  242 

note  made  as  gift,  nonenforceability,  §  242 
Good  consideration  ^ 

See  CONSIDEEATION 

Goods  sold  and  delivered  — 

implied  promise  to  pay  price,  §$  1046,  1047 
Good  \rill  — 

consideration  for  contract,  J  266 

restraint  of  trade  ancillary  to  sale  of  good  will,  $  546 

sale  apart  from  tangible  property,  $  266 

sale  of  good  will  as  restraint  of  trade,  §  544 
Grammar  — 

See  Intebpeetation  op  conteacts 
Grants  — 

state  grants,  construction  against  grantee,  §  820 
Gratitude  — 

See  Undite  iNrLUENCE 
Guaranty  — 

agreement  with  one  person  not  to  be  extended  to  another,  ^  18 

consideration  for  guaranty  same  as  consideration  for  principal  obligation 
when,  §  240 

consideration  for  indorsement  on  chose  in  action  at  time  of  sale,  §  240. 

consideration  for  new  promise  by  guarantor  after  discharge,  §  344 

consideration  for  note  as  supporting  contract  of  guaranty,  §  240 

consideration,  performance  of  principal  contract,  §  240 
•  consideration,  sufficiency,  J  239 

consideration,  when  required,  ^  239 

corporation  as  guarantor,  §  752 

extension  of  credit  requested  as  creating  contract  relation,  $  47 

false  representation  by  debtor  as  affecting  guarantor's  liability,  §  218 

letting  premises  as  consideration  for  guaranty  of  rent,  §  240 

notice  of  acceptance  of  guaranty,  when  required,  §  47 

substitution  of  new  guarantor  to  qualify  original  guarantor  as  witness, 
legality,  $  443 

uberrima  fides  doctrine  not  applicable,  J  161 

writing  required  by  statute  of  frauds,  J  6 

Guardian  and  irard  — 

breach  of  trust,  contracts  tending  to,  §  495 
fiduciary  relationship,  J  127 

Guessing  contests  — 

See  LoTTEEiES 
61 
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Habitual  drnnkardg  — 

See  Drunkards 

Highxrays  — 

obstruction  as  affecting  legality  of  contract,  ^  634 

Horse  racing  — 

See  Gambling  or  -wagering  contracts 

Hotel  register  — 

printed  notice  on  register  as  binding  guest,  $  12 

Hnsband  and  irif  e  — 

duress  of  one  spouse  by  threat  of  imprisonment  of  other,  ^  119,  120 
duress  of  wife  by  husband,  54  101,  113 

duress  of  wife  by  threat  of  suicide,  §  114  ^^  ^:^ 

illegality  of  marriage  as  affecting  right  to  compensation  for  services  to 

supposed  husband,  5  1113 
legal  services  rendered  to  wife,  liability  of  husband,  $  1135 
money  loaned  to  wife,  liability  of  husband,  §  1134 

natural  love  and  affection  as  consideration  for  executory  contract,  5  338 
necessaries  furnished  to  wife,  liability  of  husband,  J  1129  et  seq. 
promise  of  husband  for  benefit  of  wife,  right  of  wife  to  sue,  §  772 
resumption  of  marital  relation  by  wife,  consideration  for  promise  by  hus- 
band, §  327 
separation  by  agreement,  see  Sepakation  agreements 
services  rendered  by  wife  to  husband,  right  to  compensation,  J  1113 
undue  influence  by  husband  over  wife,  §  132 
undue  influence  by  wife  over  husband,  §  133 
wife's  right  to  reimbursement  for  support  of  family,  J  1124 

Idiots  — 

See  Mental  CAPACiTt 

Ignorance  — 

accepting  paper  of  contractual  nature  without  knowledge  of  contents,  5  86 
bill  of  lading  accepted  without  reading,  stipulations  as  binding  acceptor 

4  87 

contract  in  violation  of  law,  ignorance  of  law  as  excuse,  §  399 

failure  to  read  contract  before  signing,  effect,  §  85 

fraud,'  protection  of  ignorant  persons,  ^  157 

ignorantia  juris  non  excusat,  §  399 

illiteracy  as  excusing  failure  to  read  contract,  §  85 

illiterate  persons  signing  contract  in  ignorance  of  contents,  $  143 

matters  written  or  printed  on  back  of  contract  and  referred  to  in  a  body, 

5  85 

passage  tickets,  acceptance  without  reading  printed  conditions,  5  88 

receipt  accepted  without  reading,  stipulations  as  binding  acceptor,  §  87 

signing  contract  in  ignorance  of  contents,  effect,  5  85 

signing  contract  without  reading,  effect,  §  143 

telegraph  blanks,  printed  conditions  as  binding  customers,  §  89 
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Illegal  contracts  — 

acceptance  of  benefits  of  contract,  effect,  §  641 

accounting  between  partners  and  joint  adventurers,  §  652 

accounting  by  agent,  $  653 

action  not  maintainable  on  illegal  contracts,  general  rule,  §  641 

action  on  existing  claim,  agreement  not  to  bring,  §  455 

administration  of  justice,  detriment  to,  J  443  et  seq. 

adversely  held  land,  conveyance,  see  Adverse  possession 

agency  in  illegal  transaction,  §  636 

arbitration  of  controversy  based  on  illegal  contract,  validity  of  award, 
§  640 

assignment,  status  of  assignee,  §  651 

attorney  agreeing  to  pay  for  advance  expenses  of  litigation,  §§  490-491 

attorney  purchasing  ehoses  in  action,  §  482  et  seq. 

attorneys,  giving  inducement  in  placing  claims  for  collection,  ^  489  et  seq.^ 

attorneys,  stipulation  with  clients  against  settlement  of  claim,  ^  462 

auction  sales,  puffing,  §  513 

bail,  contract  to  indemnify,  §  445 

barratry,  §  461 

"  bookmaking, "  $  636 

brokerage  in  illegal  transaction,  §  636 

carriers,  rebating  contracts,  §  441 

champerty  and  maintenance,  $  461  et  seq. 

ehoses  in  action,  purchase  by  attorney,  5  482  et  seq. 

civic  duties,  agreements  affecting  performance,  5  624 

collateral  matter  as  tainting  coirtract,  §  633 

comity  as  to  foreign  contracts,  §  385 

common  barratry,  §  461 

compounding  crimes,  5  457  et  seq. 

compromise  of  liability  on  previous  illegal  contract,  $  640 

compromise,  stipulation  requiring  attorney's  consent,  §  462 

concealment  of  illegality,  duty  of  courts  to  circumvent,  J  390 

concealment  of  information,  see  Disclosure  op  iNroRMATioN 

conflict  of  laws  as  to  illegality,  5  385 

construction  in  favor  of  legality,  §  392 

conveyance  not  inoperative  because  of  illegality,  §  384 

conveyance  of  land  held  adversely,  see  Adverse  possession, 

conveyance  in  fraud  of  creditors,  §  505  et  seq. 

corporate  contracts,  see  Corporations 

death,  contracts  to  be  performed  after,  J  396 

defending  liability  on  ground  of  illegality,  §  641 

defense  of  illegality,  ^  659  et  seq. 

demands  connected  with  illegal  transactions,  §  639  et  seq. 

deposit  of  money  for  safekeeping,  right  of  depositor  to  recover,  $  641 

device  to  hide  illegality,  5  390 

disclosure  or  nondisclosure  of  information,  see  Disclosure  or  informa- 
tion 

enforcement  of  illegal  contracts,  §  641  et  seq. 

enumeration  of  illegal  contracts,  §  394    ^ 
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Illegal  contracts  —  Continued 
equitable  relief,  J  644 
evidence,  contracts  to  procure,  5  448 
evidence,  stipulation  against  use  of  contract.  J  449 
evidence  to  prove  illegality,  §  391 
executory  agreements  as  void,  $  384 
exemption  from  liability  for  negligence,  §  530  et  seq. 
fictitious  name,  doing  business  under,  §  424 
fiduciary  agreeing  to  violate  duty,  §  384 
foreign  building  associations,  sale  of  shares  before  compliance  with  local 

law,  §  402 
foreign  contracts,  comity  as  to  enforcement,   §  385 
fraud  contemplated  by  contract,  5  493  et  seq. 
fraud  on  public,  ^J  403,  500  et  seq.  ^ 

fraud  on  public,  continuance  of  business  by  insolvent  bank,  etc.,  ^  493 
fraudulent  conveyances,  §  505  et  seq. " 
futures,  buying  or  selling,  ^588 
gambling  contracts,  §  579  et  seq. 
highways,  obstruction  as  object  of  contract,  §  634 
husband  and  wife  agreeing  to  separate,  see  Separation  agreements 
illegality  of  business  as  affecting  validity  of  collateral  contracts,  j  395 
immoral  contracts,  ^^  630-632 
implied  contracts,  effect  of  illegality,  §  1031 
imposition  on  court,  ^  444 

indemnity  against  liability  for  wrongful  act,  §  527  et  seq. 
indirect  illegality,  §  633  et  seq. 

indivisible  contracts,  effect  of  partial  illegality,  ^  656 
influence,  secret  use  of,  §  494 
influencing  executive  officers,  J  436  et  seq. 
influencing  judicial  action,  §  444 
influencing  legislative  action,  $  432  et  seq. 
interference  with  contract  relations  with  third  persona,  ^  493 
joint  interest,  advantage  taken  by  one  party  over  others,  5  496, 
judgment  recovered  on  illegal  contract,  relief  from,  §  644 
justice,  detriment  to  administration  of,  §  443  et  seq. 
knowledge  of  unlawful  purpose  of  other  party,  55  637-638 
law  governing  as  to  illegality,   §  385 
lease  of  premises  to  be  used  for  illegal  purpose,  $  633 
legislative  action,  contracts  to  influence,  §  432  et  seq. 
limitation  of  liability  for  negligence,  legality,  J  530  et  seq. 
loan  of  stolen  money,  5  395 
loan  to  be  used  for  illegal  purposes,  §  633 
lobbying  contracts,  $  432  et  seq. 
locus  penitentiae,  5  645 
lottery  schemes,  see  Lotteries 
maintenance,  5  461  et  seq. 
marriage,  contracts  affecting,  §  612  et  seq. 
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money  paid  on  illegal  contract,  right  to  recover,  $  1070 

monopolies,  §  564  et  seq. 

mortgages,  effect  of  nonpayment  of  tax,  §  404 

mortgages,  illegality  as  defense  to  enforcement,  §  384 

negligence,  contracting  against  liability,  §  449 

negligence,  exemption  from  or  limitation  of  liability  for,  J  530  et  seq. 

negotiable  note  based  on  illegal  consideration,  rights  of  bona  fide  holder, 
5  651 

new  promise  to  pay  for  services,  etc.,  under  illegal  contract,  §  640 

newspapers,  contract  for  editorial  influence,  §  494 

ofiftcial  duties,  agreements  affecting  performance  of,  §  624  . 

option  contracts,  $  589 

organization  and  management  of  corporations,  §  521  et  seq. 

ousting  courts  of  jurisdiction,  ^  449  et  seq. 

parental  duties,  agreements  affecting  performance,  §  625 

parol  evidence  to  prove  illegality  in  written  contract,  §  391 

partial  illegality,  effect,  §  656-658 

parties  in  pari  delicto,  §  641 

payment  on  account,  effect  of  application  by  debtor  to  illegal  items,  §  655 

performance  by  one  party,  effect,  $   641 

performance  of  contract  involving  illegal  acts,  effect,  J  389 

perpetual  loans,  §  395 

persons  entitled  to  raise  objection,  5  659 

pleading  defense  of  illegality,  §  660  et  seq. 

post  obit  agreements,  legality,  §  396 

presumption  in  favor  of  legality,  §  392 

prior  illegal  contracts  or  transactions,  contracts  growing  out  of,  §  639  et 
seq. 

procedure  in  court,  stipulations  as  to,  §  456 

promise  to  pay  for  benefits  received  not  implied,  $  642 

promise  to  pay  made  after  performance  of  illegal  contract,  validity,  $  640 

public  office,  traffic  in,  §  439-440 

public  policy,  contract  offending  against,  see  Public  polics 

public  policy,  violation  as  illegality,  §  386 

public  service  corporations,  preventing  performance  of  public  duty,  J  441 

public  service,  detriment  to,  §  428  et  seq. 

.  puffing  at  auction  sales,  §  513  et  seq. 

purchase  of  chose  in  action  by  attornej',  §  482  et  seq. 

puts  and  calls,  §  589 

release,  operation  not  affected  by  illegality,  $  384 

relief  from  illegal  contracts,   §  641  et  seq. 

relief  granted  to  promote  justice  and  public  interest,  $  648 

relief  of  persons  not  in  pari  delicto,  ^  646-647 

restraint  of  trade,  $  543  et  seq. 

restrictive'  agreements,  see  Bbstraint  of  trade;  Kesteaint  on  aliena- 
tion; Eesteaint  on  use  or  property 

sale  of  goods  for  illegal  purposes,  i  633 

sale  of  land  held  adversely,  see  Adverse  possession 
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Illegal  contracts  —  Continued 

sales,  liability  of  buyer  for  price,  §  641 
sales,  seller  participating  in  buyer's  illegal  purpose,  §  635 
sealed  contracts  as  subject  to  inquiry  into  legality,  §  384 
seal  not  protection  to  illegal  contract,  §  393 
securities  for  performance,  illegality,  §  650 

securities  tainted  -with  illegality,  right  to  recover  on  original  considera- 
tion, ^  649 
separation  of  husband  and  wife,  see  Sepakation  agreements 
services  to  promote  illegal  claim,   §   636 
services  under  illegal  contract,  right  to  recover  for,  J  641 
speculative  purchases  or  sales,  5  587  et  seq. 
stamp  laws,  'validity  of  unstamped  instrument,  J  405 
stifling  competition  at  sales  or  letting  of  contracts,  §  513  et  seq. 
Sunday  contracts,  J  411 

telegraphs,  exclusive  right  to  use  railroad  right  of  way,  J  4H 
telephones,  contracts  for  exclusive  service,  §  441 
traffic  arrangements  between  railroads,  5  441 
transfers  in  fraud  of  creditors,  5  505  et  seq. 
trusts,  tendency  to  breach  of,  §  495 
ultra  vires  acts  of  corporations,  5  425 
unlawful  act  in  performance  of  contract,  effect,  §  389 
usurious  contracts,  new  promise  to  pay,  §  640 
valid  contract  as  affected  by  subsequent  illegal  contract,  §  643 
violation  of  law  as  vitiating  contract,  $  397  et  seq. 
void  or  voidable,  J  384 
waiver  of  rights,  §§  626-627 

want  of  consideration  distinguished  from  illegality,  ^  384 
witnesses,  contracts  for  compensation,  ^5  446-447 

work  done  under  illegal  contract,  validity  of  subsequent  promise  to  pay, 
$  640 

Illicit    cohabitation  — 

See  Immoral  contracts 

Illiterate  persons  — 

signing  contract  in  ignorance  of  contents,  §§  85,  143 

Immoral  contracts  — 

assumption  of  illicit  sexual  relations,  ^  631 

consent  to  sexual  intercourse  as  consideration  for  promise  of  marriage. 

§  631 
ethics  and  morality  distinguished,  §  630 
illegality  generally,  §  630 
obscene  literature,  publication  or  sale,  §  630 
sexual  immorality  generally,  §   631 
sexual  intercourse  incidental  to  contract,  §  632 
past  cohabitation  as  consideration,  $  632 
support  of  mistress,  agreement  to  pay  for,  §  631 
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Implied  and  quasi  contracts  — 

assent  as  essential  to  contract  implied  in  fact,  J  1029 

assent  of  parties  not  essential,  §  8 

benefits  received  as  basis  for  implied  contract,  J  1035  et  seq. 

carriers,  implied  promise  to  perform  duties  imposed  by  law,  ^  1034 

compensation  for  services  rendered,  see  Services 

constructive  contract  as  synonymous  with  quasi  contract,  J  1030 

contract  contrary  to  law  not  implied,  §  1031 

corporations,  implied  contract  to  perform  duties  imposed  by  law,  $  1034 

cotenant  occupying  common  property,  liability  to  cotenants,  J  1037 

decedents'  estates,  claims  against,  §  1039 

definition,  J  3 

duty  imposed  by  law  as  basis  for  implied  contract,  §  1034 

express  contract  as  negativing  implied  contract,  J  1032 

express  contract  distinguished,  J  1029 

funeral  expenses,  liability  for  payment,  §  1040 

goods  sold  and  delivered,  §  1043 

husftand  and  wife,  implied  promise  by  husband  to  pay  for  necessaries  fur- 
nished to  wife,  §  1034 

illegal  contract  not  implied  in  law,  §  1031 

Implied  in  fact,  promise  inferred  from  acts  of  parties,  §  1029 

implied  in  law,  intention  of  parties  not  element,  5  1030 

inconsistent  facts  as  negativing  contract  implied  in  fact,  5  1029 

judgment  as  quasi  contract,  $  1038 

modification,  contract  implied  in  fact  as  subject  to,  §  1029 

money  had  and  received,  §  1061  et  seq. 

money  loaned,  §  1048 

money  paid  for  use  or  benefit  of  another,  §  1051  et  seq. 

moral  obligation,  contract  not  implied  from  existence,  §  1033 

municipal  corporations  as  subject  to  quasi  contractual  liability,  $  1041 
et  seq. 

municipal  corporations,  implied  promise  to  refund  fee  on  revocation  of 
license,  §  1034 

officious  intermeddling  not  basis  for  implied  promise,  §  1034 

payment  of  debt  of  another,  liability  of  debtor,  §5  1053,  1054 

pleading,  averment  of  contract  implied  in  fact,  §  1029 

poor  persons,  money  paid  in  aid  of,  §  1052 

quasi  contracts  as  created  by  law  independently  of  intention  of  parties, 
§  1030 

quasi  contracts,  fictitiously  contractual  relation,  §  1030 

rescission,  contract  implied  in  fact  as  subject  to,  §  1029 

services  rendered,  ^  1096  et  seq. 

services  rendered,  right  to  compensation  for,  see  SeeviceS 

statute  of  frauds  as  negativing  implied  contract,  §  1031 

sureties,  contribution  between,  §  1056 

sureties,  implied  promise  to  reimburse,  J  1055 

third  person  performing  duty  imposed  by  law  on  another,  §  1034 

use  and  occupation  of  real  estate,  §  1037 

voluntary  payment  of  enforceable  liability,  §  1084  et  seq. 

waiver  of  tort  and  suing  on  implied  contract,  ^  1034  et  seq. 
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Imprisonment  — 

See  Duress 
Inadequacy  of  consideration  — 

See  Consideration 

Incompetent  persons  ^ 

See  Mental  capacity 

Inconsistencies  — 

See  Interpretation  op  contracts 

Indemnity  — 

breach  of  contract  with  third  person,  validity  of  bond  for  indemnity,  J  493 

consideration  for  indemnity  contract,  necessity,  $  239 

wrongful  act  already  done,  §  525 

wrongful  act,  indemnity  against  liability  for,  J  527  et  seq. 

wrongful  act,  knowledge  of  wrongful  character,  §  528 

Indemnity  bond  — 

false  representation  by  principal  as  affecting  surety 's  liability,  §  218 

Independent  contractors  — 

stipulation  in  bond  to  pay  materialmen,  etc.,  right  of  beneficiaries  to  sue, 
§  778 
Indivisible  contracts  — 

See  Entire  and  divisible  contracts 
Indorsers  — 

See  Bills  and  notes 
Infants  — 

agent,  appointment  as  voidable,  $  712 

age  of  majority,  §  693 

apprenticeship  contracts,  validity,   J   706 

avoidance  of  contracts  made  during  infancy,  see  Avoidance  or  infants' 

contracts 
business,  effect  of  engaging  in,  §  699- 
contractual  capacity  generally,  §  695 
conveyance  or  transfer  of  property  as  voidable,  ^  709 
conveyances  and  transfers  to  infants,  validity,  §  701 
defense  of  infancy  as  personal  to  infant,  J  737  et  seq. 
disaffirmance  of  contracts,  see  Avoidance  of  infants'  contracts 
election  between  conflicting  rights,  §  700 
engaging  in  business  as  affecting  contractual  capacity,  §  699. 
enlistment  in  army  as  removing  disability  to  contract,  J  703 
estoppels  against  infants,  5  702 
implied  removal  of  disability,  J  704 
judgment  against  infant,  5  695 
life  insurance  taken  by  infant,  §  705 
majority,  time  of  attaining,  §  693 
marriage  of  infant  feme,  5  704 
marriage  promise  as  void  or  voidable,  $  708 
misrepresentation  as  to  age,  effect  on  liability,  5  697 
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Infants  —  Continued 

mortgage  by  infant  as  voidable,  §  711 

necessaries,  liability  for,  §  740  et  seq. 

partnership  contract  as  void  or  voidable,  ^  708 

pleading  defense  of  infancy,  §  695 

proof  of  infancy,  $  694 

ratification  of  infants'  contracts,  §  713  et  seq. 

removal  of  disabilities  to  contract,  §  703  et  seq. 

services  rendered  as  consideration  for  promise  to  pay  made  after  major- 
ity, §  343 

statutory  removal  of  disabilities,   §  703  et  seq. 

termination  of  infancy,   §  693 

transfer  of  property,  right  of  third  person  to  attack,  ^  738,  739 

trusts,  settlement  by  infant  as  voidable,  §  710 

void  or  voidable  nature  of  infants'  contracts,  §  707  et  seq. 
Influence  — . 

See  also  Secret  agkeements 

contracts  for  secret  use  of  influence,  §  494 

judicial  action,  contracts  to  influence,  see  Illegal  conteacts 

legislative  action,  contracts  to  influence,  see  Illegal  conteacts 

public  officers,  contracts  to  control  action,  see  Illegal  contracts 

Information  — 

See  DiscLOSUEE  op  information 

Injunction  — 

enforcement  of  restrictive  agreements,  §  563 

Innkeepers  — 

printed  notice  on  hotel  register  as  binding  guest,  5  12 

Insane  delusions  — 

See  Delusions 

Insanity  — 

See  Mental  capacity 

Insolvency  — 

barred  debt  as  consideration  for  new  promise,  ^  348 
nondisclosure  or  concealment  as  fraud,   §   167 
pleading  new  promise  to  pay  discharged  debt,  §  348 
purchase  of  creditor 's  consent  to  discharge,  $  503 
sufficiency  of  promise  to  pay  barred  debt,  $  347 

Insurance  — 

acceptance  of  application  not  inferred  from  silence,  J  45 

actions  on  policies,  legality  of  conditions  precedent,  J  449 

adjusters,  license  essential  to  recovery  for  services,  ^  418 

bailor's  right  to  insurance  taken  out  by  bailee,  $  1071 

cancellation  of  policy,  relief  on  account  of  mistake,  $  72 

compromise  of  dispute  as  to  death  of  insured,  §  286 

contracts  in  violation  of  insurance  law  generally,  J  415 

contract  for  continuance  of  business  by  insolvent  company,  illegality,  §  493 
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Insurance  —  Continued 

false  representation  as  to  solvency  of  insurer  as  ground  for  rescission  of 
policy,  §  187 

illegal  act,  validity  of  insurance  against  liability,  §  527 

liability  insurance,  wrongful  act  insured  against,  §  527 

life  insurance,  beneficiary  as  entitled  to  sue  on  policy,  J  756 

life  insurance,  capacity  of  infant  to  make  contract,   §  705 

oral  contract,  validity,  §  6 

promise  to  pay  premiums  for  insured  on  existing  life  policy,  necessity  for 
consideration,  §  249 

stipulation  making  examiner  agent  of  insured,  validity,  §  395 

violation  of  law  as  vitiating  contracts  of  insurance  companies,  §  415 

waiver  of  provision  in  policy,  consideration  as  necessary,  5§  250-251 
Intention  -^ 

ascertainment  of  intention  as  purpose  of  construction,  §  799 

contractual  relation,  necessity  of  intention  to  assume,  $  12 

proof  of  intention,  testimony  of  party,  §  591 

proof  of  intention  to  contract,  J  12 

representation  as  to  present  intention,  $J  178-179 
Interest  — 

moral  obligation  to  pay  interest  as  consideration  for  promise,  J  340 

promise  of  payment  as  consideration  for  extending  time  on  debt,  J  334 

recovery  after  payment  of  principal,  5  322 
Interference  iirith  contract  relations  — 

validity  of  bond  for  indemnity,   §   493 
Interpretation  of  contracts  — 

abbreviations,  J  832 

ambiguity  as  presenting  question  for  court,  $  795 

architect's  or  engineer's  certificates  as  to  performance,   §  843  et  seq. 

canons  of  construction,  ^  797  et  seq. 

circumstances  surrounding  parties,  J§  801,  802 

compensation  on  estimates  of  third  persons,  ^  843  et  seq. 

compensation,  provisions  relating  to,   §  837  et  seq. 

conditions  abrogating  contract,  when  implied,  J  824 

conditions,  provisions  construed  as,  5  836 

construction  against  promisor  or  author  of  instrument,   J  818  et  seq. 

construction  as  whole,  §  808. 

context  restricting  meaning  of  words,   §   829 

contracts  not  favored  by  court,  §  826 

course  of  dealing  of  parties,  §  804 

covenants  implied,  §  823 

covenants,  provisions  considered  as,   J  836 

dependent  and  independent  promises,   §  865  et  seq. 

disabilities,  construction  against,  §.  826 

divisibility,  see  Entire  and  divisible  contracts 

duplicates,  effect  of  variances  between  copies,  J  817 

ejusdem  generis  rule,  J  833 
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entirety,  see  Entire  and  divisible  contracts 

expressio  unius  est  exclusio  alterius,  §  834 

forfeiture,  construction  against,  J  826 

general  and  particular  statements,  inconsistency  between,  ^  814 

grammar,  rules  applied  in  construction,  §§  806,  807 

grants  by  state,  construction  against  grantee,  §  820 

hard  contracts,  §  825 

implication  of  terms,  §  821  et  seq. 

inconsistencies,  how  dealt  with,  §  813  et  seq.' 

intention  of  parties,  ascertainment  as  purpose  of  construction,  §  799 

judicial  decisions,  contracts  construed  in  light  of,  §  803 

language  used  as  controlling,  §  798 

law  of  state  as  part  of  contract,  5  803 

legality,  interpretation  in  favor  of,  §  392  ■ 

legal  terms,  §  831 

limitation,  provision  considered  as,  §  836 

marginal  memoranda  as  part  of  contract,  §  809 

meaning  dependent  on  extrinsic  fact,  question  for  jury,  §  796 

object  of  contract  as  aid  to  interpretation,  §  800 

omissions  supplied,  §  828   ■ — 

"  or  "  read  "  and  "  and  vice  versa,  §  828 

parol  evidence  to  show  surrounding  circumstances,  ^  802 

payment,  medium  of,   §  842 

practical  construction,   §   804 

precedents,  value  of,  §  797 

preliminary  recitals,  §  810 

printed  forms,  written  portion  as  controlling,  ^^  815,  816 

promise  to  perform  duty  implied  by  law,  §  835 

punctuation,  rules  applied  in  construction,   §5  806,  807 

question  of  law  or  fact,  ^§  795,  796 

reasonable  interpretation,  §  825 

repetition  of  words  and  phrases,  §  830 

representation,  provision  construed  as,  §  836 

restraint  of  trade  contracts,  ^  561 

separate  writings  construed  together,  5  812 

state,  contracts  with,  construction  favorable  to  state,  $  820 

strict  construction,  contracts  not  favored  by  court,  §  826 

substitution  of  words,  5  828 

support,  contracts  for,  §  848 

surrounding  circumstances  considered,  5§  801,  802 

technical  words,  §  831 

time  as  essence  of  contract,  i  856  et  seq 

unfilled  blanks,  5  811 

unreasonable  contracts,  $  825 

validity,  construction  in  favor  of,  $  805 

words  and  phrases  giving  ordinary  meaning,  §  827 

work  done  on  cost  plus  plan,  $  840 

written  as  controlling  printed  clauses,  $J  815,  816 
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Intimidation  — 

See  Duress 
Intoxicating  liquors  — 

aasignment  of  license,  legality,  §  403 

revocation  of  license,  implied  promise  to  refund  fee,  §  1034 

sales  without  license,  right  to  recover  price,  5  418 

woman  employed  in  saloon,  illegality  of  contract,  §  403     . 
Intoxication  — 

See    DUUNKARDS 
Joint  adventure  — 

illegal  undertaking,  right  of  adventurers  to  accounting,  J  652 

Joint  and  several  rights  and  liabilities  — 

actions  against  joint  promisors,  joinder,  §  997  et  seq. 

actions  against  several  promisors,  joinder  of  all  not  necessary,   J  999  et 
seq. 

advantage  taken  by  one  party  over  others,  §  496 

confession  of  judgment  by  one  copromisor,  effect,  ^  1002 

death  of  co-obligor,  liability  of  estate,  ^  994  et  seq 

default  by  one  copromisor,  effect,  ^  1002 

discharge  of  one  joint  promisor,  effect,  5  990 

joinder  of  copromisors  in  enforcing  promise,  J  1003 

joinder  of  several  promisors,  necessity,  §  999  et  seq. 
;  joint  and  several  promisors,  liability  generally,  ^  986 
.   joint  or  several  promisees,  construction  of  promise,  $  987 

judgment  against  co-obligors  not  served,  statutory  provision,  §  998 

judgment  against  part  of  copromisors,  effect,  §§  991,  992 

judgment  against  part  of  defendants,  statutory  provision,  5  1001 

judgment  by  default  against  one  copromisor,   5  1002 

judgment  confessed  by  one  copromisor,  §  1002 

mutipartite  agreement,  §  1006 

payment  by  one  joint  obligor,  effect,  §  993 

payment  to  one  copromisor,  effect,  J  1005 
,  promise  construed  as  joint  as  to  promisors,  when,  §  989 
1     promise  construed  as  several  as  to  promisors,  when,  5  988 
"'  promisees,  rights  as  joint  or  several  but  not  joint  and  several,  §  985 

promisor's  liability,  joint,  several,  or  joint  and  several,  ^  985 

release  by  one  copromisee,  effect,   5   1004 

release  of  one  joint  promisor,  effect,  §  990 

tender  of  performance  to  one  copromisor,  effect,  J  1005 
Joint  interest  — 

See  Joint  and  several  eights  and  liabilities 
Judgments  — 

confession  by  one  copromisor,  §  1002 

confession  of  judgment  as  consideration,  J  280 

copromisors,  effect  of  taking  judgment  against  part,  §J  991,  992 

default  by  one  copromisor,  $  1002 

implied  contract,  §  1038 


INDEX  10S3 

Judgments  —  Continued 

infant,  judgment  against,  $  695 

purchase  by  attorney  as  champerty  vel  -non,  ?  486 

restitution  on  reversal  of  judgment  for  money  had  and  received,  $  1072 
Judicial    decisions  — 

aid  in  construing  contracts,   §  803 
Judicial  sales  — 

contractual  character  of  transaction,  ^  665 

laud  held  adversely  as  subject  to  sale,  §  471 

stifling  competition  or  puffing,  illegality  of  agreement,  }  513 
Kinds  of  contracts  — 

See  Classification  op  contracts 
Labor  unions  — 

contracts  with  employers  as  in  restraint  of  trade,  §  544 

legality  under  antimonopoly  law,  ^  571 

right  of  member  to  sue  on  promise  to  union,  §  775 
Laches  — 

delay  in  repudiating  contract  procured  by  false  representations,  5  221 

duress,  delay  in  seeking  relief,  §  93 

mistake,  delay  in  seeking  relief,  §§  72,  1014  et  seq. 

undue  influence,  delay  in  seeking  relief,  §  126 
Landlord  and  tenant  — 

See  also  Leases 

agreements  after  execution  of  lease,  consideration  required,  §  238 

oral  modification  of  written  lease,  ^  6 
Language  — 

See  Interpretation  of  contracts 
Lairrence  v.  Fox  — 

doctrine  stated,  §  764  et  seq. 
Leases  — 

duress  of  lessee,  ratification  of  lease,  §  93 

guaranty  of  rent,  letting  as  sufficient  consideration,  §  240 

holding  over  as  renewal  for  another  term,  §  43 

illegal  use  of  premises  intended,  §  633 

modification  by  oral  agreement,  §  6 

writing  essential  to  validity,  when,  J  6 

Legal  duty  — 

See  Performance  of  duty 

Legality  — 

See  also  Illegal  contracts 
requisite  of  contracts  generally,  §  5 

Letters  — 

acceptance  of  offer,  mode  of  communication,  §§  52-54 
addressing,  stamping  and  mailing  letter  of  acceptance,  $  54 
contracts  made  by  correspondence,  §5  21-22 
implied  authority  to  accept  offer  by  mail,  §  53 
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Xetters  —  Continued 

mailing  revocation  of  offer,  effect,  $  25 

meeting  of  minds  evidenced  by-  correspondence,  §  17 

offer  by  letter,  effect  of  failure  to  reply,  §  45 

offer  by  letter,  time  for  acceptance,  §  10 

revocation  of  offer  by  letter,  when  effective,  §  28 
Letters  of  credit  — 

effect  as  offer  to  public,  §  18 

extension  of  credit  requested  as  creating  contract  relation,  §  47 

Iietting  contract  on  bids  — 

acceptance  as  optional,  §  14 

acceptance  of  bid  as  essential  to  formation  of  contract,  §  14 

acceptance  of  bid,  effect,  §5  14,  16 

acceptance  of  bids,  optional  with  proposer,  ^  26 

acceptance  of  lowest  bid  made  obligatory  by  proposal,  $  26 

bid  as  offer  or  proposal,  $  14 

bid  departing  from  terms  proposed,  effect  of  acceptance,  §  14 

combination  to  secure  private  contract,  $  520 

compensating  lowest  bidder  on  rejection  of  bid,  §  14 

damages  for  refusing  to  execute  contract  with  bidder,  §  16 

deposit  by  bidder,  effect  on  right  to  withdraw,  §  26 

rejection  of  all  bids  as  matter  of  right,  §  14 

request  for  submission  of  bids,  effect,  §  14 

stifling  competition,  illegality  of  agreement,  §  516  et  seq. 

withdrawal  of  bid,  §  26 
Iiicenses  — 

legality  of  eoritraets  of  unlicensed  persons,  §  417  et  seq. 

revocation  of  license,  implied  promise  to  refund  fee,  §  1034 
Iiiens  — 

duress  by  retaining  possession  of  property  to  enforce  claim,  5  117 
Limitation  of  actions  — 

anticipatory  breach,  accrual  of  cause  of  action,  $  957 

duress,  action  for  relief,  §  93 

new  promise,  barred  debt  as  consideration,  J  346 

new  promise  made  to  creditor  to  pay  barred  debt,  assignee  entitled  to 
benefit,  $  349 

statutory  cause  of  action  for  money  lost  at  gaming,  §  601 

sufficiency  of  promise  to  pay  barred  debt,  §  347 
Limitation  of  liability — 

See  Negligence 
Limitations  — 

conditions  distinguished,  §  836 
Liquidated  damages  — 

validity  of  stipulation  for,  J  584 
Loan  of  money  — 

consideration  for  contract,  §  269 
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Lobbying  contracts  — 

illegality,  J  432  et  seq. 
Locus  penitentiae — 

right  of  parties  to  illegal  contract,  §  645 
Lotteries  — 

auction  pool,  §  606 

bonds  for  money  borrowed  with  prize  privileges,  $  608 
chance  as  affected  by  judgment  of  contestant,  §  607 
chance  as  essential  element,   §  606 
chance  in  distribution  as  element,  §  607 
common-law  rule  as  tcj  legality,  ^  609 
consideration,  payment  as  essential  element,  J  606 
definition,  §  606 

elements  of  lottery  scheme,  §  606 
"  fish  pond  "  game,  §  607 
foreign  lotteries,  §  610 
forfeiture  of  prizes  for  use  of  poor,  §  609 
French  pool,  §  606 

governmental  schemes  for  raising  revenue,  $  608 
guessing  contests,  §  607 

horse  racing,  prize  given  for  winning  horse,  ^  607 
legality  at  common  law,  §  609 
money  prize  not  essential,   5  606 
newspaper  giving  prizes  to  increase  circulation,  J  606 
"  policy  "  as  form  of  lottery,  5  606 
pools  on  horse  races,  $§  606,  607 
prize  packages  of  candy,  §  606,  609 
prizes  given  by  merchants  to  customers,  §  606 
purchas'e  of  goods  to  be  divided  by  lot,  §  606 
recovery  of  consideration  paid  for  lottery  tickets,  ^  611 
skill  as  dominant  element  of  scheme,  ^  607 
statutory  prohibition,  5  609 
theater  tickets  with  chance  for  prize,  §  606 
title  of  winner  of  prize,  §  609 
Love  and  affection  — 
See  CoNsmERATiON 

Lnnatics  ^ 

See  Mental  capacity 

Mail  — 

See  Letters 

Maintenance  — 

See  Champerty  and  maintenance;  Support  and  maintenance 

Mandamus  — 

compelling  award  of  public  contract  to  lowest  bidder,  J  15 

Manufacture  — 

See  Sales 
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Marriage  — > 

alimony  agreements,  §  618 

antenuptial  contracts,  validity,  5  612 

consideration  for  relinquishment  of  dower,  §  307 

consideration  generally,  §  307  et  seq. 

contract  in  consideration  of  marriage,  writing  required,  5  6 

contracts  affecting  marriage  or  marriage  relation,  legality,  §  612  et  seq. 

contracts  not  to  marry,  legality,  §  612 

contractual  dissolution  prohibited  by  statute,  §  622 

conveyances  with  conditions  in  restraint  of  marriage,  legality,  §  612 

devises  or  bequests  with  conditions  in  restraint  of  marriage,  legality,  J  612 

divorce,  validity  of  contracts  in  contemplation  of,  §  616  et  seq. 

formal  words  not  necessary  to  constitute  contract,  §  12 

fulfilling  existing   engagement   to   marry   as   consideration,    $    308 

infant  feme,  disability  not  removed  by  marriage,  J  704 

marriage  brokerage  contracts,  validity,  $§  613-614 

mutual  promises  of  marriage,  ^  312 

promise  after  marriage,  new  consideration  necessary,  $  309 

promise  to   marry  woman  if  promisor  should  "  ever   marry,"   legality, 

§  612 
restraint  of  marriage  as  illegal,  §  612  et  seq. 
resumption  of  marital  relations,  validity  of  contract  for,  $  615 
separation  of  parties  by  agreement,  see  Sepaeation  agreements 
support  of  wife,  contract  to  relieve  husband  from  liability,  §  623 

Married    ■women  — 

contractual  incapacity  at  common  law,  %  748 
infant  married  woman,  disability  to  contract,   %  704 
statutory  removal  of  contractual  incapacity,  %  749 

Master  and  servant  — 

See  also  Principal  and  agent 

competition  with  master's  business,  agreement  of  servant  not  to  engage 

in,  §  548 
duration  of  contract  of  employment,  see  Duration  op  contracts 
extra  services,  right  to  compensation,   %  1097 

negligence  of  master,  contractual  exemption  from  liability,   %  531 
promise  to  master  for  benefit  of  servant,  right  of  servant  to  sue,  %  774 
termination  of  employment,  see  Duration  or  contracts 

Maxims  — 

See  Words  and  phrases 

Meaning  of  contract  — 

effect   of  misunderstanding,    %   8 
Mechanics'  liens  — 

duress   in   obtaining  building   contract  as    affecting   surety   on  bond   to 
discharge  mechanic's  lien,  %  94 

Meeting  of  minds  — 

See  Assent 
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Mental  capacity  — 

ability  to  understand  nature  of  transaction,   §   668 

adjudication  of  insanity,  conclusiveness,   §  677 

adjudication  of  insanity,  effect  as  to  contracts  previously  made,  §  680 

adjudication  of  insanity,  retroactive  effect,  J  678 

adjudication  of  insanity,  subsequent  contracts  as  void,  $  679 

age  as  impairing  intelligence,  §  670 
^  agent  acting  for  lunatic,  validity  of  contract,  %  681 
<^   avoidance  of  contract  for  incapacity,  %  683 

avoidance  of  contract  for  incapacity,  protection  of  rights  of  third  persons, 
%  690 

benefit  as  ground  for  sustaining  lunatic's  contract,  %  687 

burden  of  proving  incapacity,  %  676 

check  of  insane  depositor  paid  by  bank,  %  687 
y  conveyance  by  lunatic,  void  or  voidable,   %  682 

deaf  mutes,  presumption  as  to  contractual  capacity,  %  671 

degree  of  mental  unsoundness  necessary  to  avoid  contract,  %  667  et  seq. 

delusions  as  indicating  unsoundness  of  mind,  see  Delusions 

drunkards,  %  672 

eccentricity,  %  673 

enforcement  of  contract  against  incompetent  party,  %  683 

epileptics,  contractual  capacity,  %  671 

equitable  considerations  for  sustaining  lunatic's  contract,   %%   686-688 

gift  by  insane  person,  restitution  by  donee,  %  687 

impeachment  of  contract,  right  of  third  persons,  $  689 

infants  on  lacking  contractual  capacity,  see  Infants 

insane  delusions,  see  Delusions 

insane  person's  contract  as  void  or  voidable,  %  679 

knowledge  of  incapacity,  materiality,   J  685 

lucid  intervals,  effect,  %  667 

monomania,  %  668 

moral  depravity,  %  673 

mortgage  by  person  of  unsound  mind,  validity,  %  687 

mutes,  presumption  as  to  contractual  capacity,  %  671 

necessaries  purchased  by  insane  person,  see  Necessaries 

partial  insanity,   %  668 

payment  of  debts  by  incompetent,  validity  of  transaction,  %  687 

physical  debility  as  impairing  intelligence,  §  670 

presumption  as  to  mental  capacity,   %   676 

supervening  insanity,  effect,  %  667 

third  persons,  protection  of  rights  on  avoidance  of  contract,  %  690 

third  person 's  right  to  attack  contract,  %  689 

unsoundness  of  mind,  what  constitutes,  %  668 

vagaries  of  conduct,  ^  673 

void  or  voidable  contracts,  effect  of  insanity,  %  679 

weakness  of  mind  generally,  %%  667,  669 

weakness  of  mind  in  connection  with  fraud  or  undue  influence,  %  675 
Mental   characteristics  — 

materiality  on  question  of  duress,  %  100 
62 
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Mental  condition  — 

materiality  on  charge  of  fraud,  $  157 
Mercantile  agency  — ' 

false  statement  to  agency  as  to  financial  condition,  effect,  ^  214-215 

Meritorions  consideration  — 

See  Consideration 
Misrepresentations  — 

infant  misrepresenting  age,  §  698  et  seq. 
rescission  of  contract  for  misrepresentation,  §  1010 

Mistake  — 

burden  of  proving  mistake  of  fact,  $  72 
compromise  of  unfounded  claim,   §   288 
computations  by  third  persons,  effect,  §  1092 
demand  before  action  for  money  paid  under  mistake,  $  1095 
drafting  contract,  mistake  in,  5  80 
effect  of  mistake  of  fact  generally,   5   72 
executed  contract,  relief  in  equity,  §  72 
existence  of  subject  matter,  §  75 
extrinsic  facts,  §§  76-77 
identity  of  party,  US,  78-79 
identity  of  subject  matter,  5  75 
immaterial  facts,  U  76-77 
legal  effect  of  contract,  U  8,  73 
legal  rights,  mistake  as  one  of  law  or  fact,  $  74 
misrepresentations  inducing  mistake,  §  74 
mutual  mistake,  §  71  et  seq. 
negligence  in  ascertaining  facts,  U  84,  1093 

payments  under  mistake  of  fact,  right  to  recover,  §  1089  el)  seq. 
payments  under  mistake  of  law,    right  to  recover,  ^  1088 
quantity  of  land  or  commodity  sold,  §   72 
reducing  contract  to  writing,  mistake  in,   §  80 
Xreformation  of  contract,  degree  of  proof,   J  81 
relief  not  ordinarily  granted  for  mistake  of  law,  J  73 
rescission  of  contract  on  ground  of  mistake,  §  72 

status  quo,  restoration  of  recovery  of  money  paid  under  mistake,  §  1094 
unfair  conduct  tending  to  confirm  mistake,  §  74 
unilateral  mistake  as  basis  for  reformation,  §  82 
unilateral  mistake  as  ground  for  rescission,  §  83 
Modification  of  contracts  — 

agreement  not  to  sue  for  existing  breach,  effect,   §  788 
assent  of  parties  as  essential,  §  788 
burden  of  proof,  5  788 

circumstantial  evidence  of  modification,   §   788 
consideration  for  modification,  ^  793 
consideration  for  new  contract,  U  296-297 
extending  time  of  performance,  §  790 

extending  time  of  performance,  effect  on  other  provisions  of  contract, 
§  794 
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Modification  of  contracts  —  Continued 

extent  and  effect  of  modification,  ^  794 

implied  contract  as  subject  to  modification,  J  788 

implied  contracts,  §  1029 

oral  modification  of  written  contract,  U  6,  788 

oral  modification,  stipulation  against,  §  792 

sealed  contract,  modification  by  parol  agreement,  ^  789,  790 

statute  of  frauds  as  affecting  oral  modification,  §  791 
Money  — 

gold  coin,  legality  of  sale  for  future  delivery,  J  588 

gold  coin,  validity  of  sale  as  commodity,  §  395 

loan  of  stolen  money  by  thief,  liability  of  borrower  to  repay,  $  395 
Money  had   and   received  — 

actual  receipt  of  money  as  essential  to  right  of  recovery,  ^  1079,  1080 

agent  receiving  money  for  principal,  §  1067 

agent  receiving  money  for  use  of  third  person,  5  1068 

demand  before  action,  necessity,   ^  1082 

equitable  considerations,  §  1062 

equitable  nature  of  action,   J  1061 

failure  of  consideration  for  money  paid,  ^  1073 

following  money  into  hands  of  third  persons,  §  1066 

illustrations  of  rule,  §  1063 

insurance  on  property  of  bailor,  §  1071 

joint  liability,  tortfeasors,  ^  1081 

money  wrongfully  obtained,  §  1064 

payment  induced  by  fraud  of  third  person,  $  1065 

payment  to  rival  claimant,  right  to  recover  back,  §  1076  et  seq. 

pleading  and  proof,  §§  1061,  1083 

proceeds  of  goods  sold  by  tortfeasor,  §  1069 

privity  of  contract,  necessity,  §  1061 

restitution  on  reversal  of  judgment,  §  1072 

rights  arising  out  of  illegal  contracts,  §  1070 

scope  of  remedy,  §  1061 

service  fees  paid  nonattending  witness,  §  1075 
Money   loaned  — 

implied  promise  to  repay,  §  1048  et  seq. 
Money  paid  ont  — 

actual  payment  as  essential  to  recovery,  §  1060 

implied  promise  to  reimburse,  §  1051  et  seq. 
Monomania  — ' 

See  Mental  capacity 
Monopolies  — 

aiding  monopolistic  schemes,  §  566 

associations  not  within  terms  of  law,  §  564 

copyright,  agreements  to  enforce  and  protect  exclusive  right,   $  573 

cornering  market,  §  567 

dairymen's  associations  not  affected  by  prohibitory  legislation,  ^  564 
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Monopolies  —  Continued 

employers'  association  agreements,  §  572 
enforcement  of  lawful  agreements,  5  574 

farmers'  associations  not  affected  by  prohibitory  legislation,  §  564 

gardeners'  associations  not  affected  by  prohibitory  legislation,  §  564 

labor  unions,  legality  under  anti-monopoly  law,  §  571 

organizations  not  within  terms  of  law,  §  564 

partial  restraints  on  trade,   §  569 

patents,  agreements  to  protect  and  enforce  exclusive  right,  §  573 

price  fixing  by  single  manufacturer,  ^  570 

prices,  agreements  to  fix,  §  565 

prices,  necessity,  for  undue  advancement,  §  568 

relief  from  monopolistic  agreement,  §  574 

statutory  prohibition,  §  564 
Moral  depravity  — 

See  Mental  capacity 
Moral  obligation  — 

See  Consideration 
Mortgages  — 

adversely  held  lands,  validity  of  mortgage,  55  466,  470 

assumption   by   mortgagee    of   prior   mortgage,    enforceability   by   prior 
mortgagee,  §  780 

assumption  by  purchaser,  liability  to  mortgagee,   §   779 

assumption  of  mortgage,  what  censtitutos,  §  781 

cancellation  not  decreed  for  want  or  failure  of  consideration,  5  376 

cemetery  lots,  mortgage  not  against  public  policy,  §  395 

consideration,  debt  of  third  person,  §  294 

consideration,  effect  of  failure  or  want  of,  §  376 

consideration,  pre-existing  debt,  §5  294,  295 

duress,  refusal  of  satisfaction  without  additional  payment,  §  117 

equity  of  redemption,  transfer  not  ' '  grant  ' '  of  lands,  §  469 

failure  of  consideration  as  defense  to  foreclosure,  §  376 

foreclosure  sale,  contractual  character  of  transaction,  §  665 

illegality  as  defense  to  foreclosure,  5  384 

infant's  mortgage  as  void  or  voidable,  §  711 

insanity  of  mortgagor,  effect,  §  687 

pre-existing  debt  as  consideration,  J5  294,  295 

sale  of  mortgaged  land  not  champertous,  J  469 

tax,  effect  of  nonpayment  on  validity,  §404 

want  of  consideration  as  defense  to  foreclosure,  §  376 
Multipartite  agreements  — 

rights  and  liabilities,  J  1006 
Municipal  corporations  — 

bills   and  notes  issued  by  municipality,  loan  not  against  public  policy, 
§  395 

contract  in  violation  of  charter  or  ordinance,  legality,  §  398 

contracts    with    municipality    for    benefit    of    inhabitants,    enforcement, 
U  784,   785 
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disclosure  of  information  by  employees,  J  499 

lease  of  municipal  property  at  auction,  agreements  to  stifle  competition, 
§  517 

promise  to  municipality  for  benefit  of  third  persons,  §  764 

quasi  contractual  liability,  $  1041  et  seq. 

resolution  as  offer  to  contract,  §  8 

revocation  of  liquor  license,  implied  promise  to  refund  fee,  §  1034 
Mutes  — 

See  Deaf  and  dumb  persons 
Mutuality   of   obligation    and   remedy  — 

additional  consideration  avoiding  necessity   for  mutuality  of  obligation, 
$  317 

compromise  as  requiring  mutuality  of  obligation,  §  285 

concurrent  promises  as  consideration  for  each  other,  §  310 

conditional  obligation,  §  319 

consideration   generally,    ^   310 

exchange  of  pecuniary  obligations,  §  313 

implication  of  mutual  promises,  J5  314-315 

independent  mutual  promises,  effect,  ^  310 

marriage,  mutual  promises  of,   §   312 

obligation,  mutuality  of,   §  316  et  seq. 

option  to  withdraw,  ^  319 

performance  of  conditions,   §  321  et  seq. 

promise  to  do  impossible  act,  $  310 

stock  subscriptions  prior  to  incorporation,  §  320 

unenforceable  promise  as  consideration,  §   318 

Mutual  promises  — 

See  Mutuality  of  obligation  and  remedy 

Name  — 

change  of,  as  consideration,   §  275 

fictitious  name,  use  as  affecting  actions  by  or  against  real  parties,  5  756 

fictitious  name  used  in  business,  legality  of  contracts,  $  424 

naming  child  after  promisor  as  consideration,  §  275 
Natural  love   and  afCection  — 

See  Consideration 
Necessaries  — 

See  also  Husband  and  wipe;  Parent  and  child 

action  for  necessaries,  complaint,  J  747 

costs  in  lunacy  proceedings,   5  692 

education  as  necessary  for  infant,  §  745 

infant's  liability  for  necessaries  generally,   5   740 

insanity  as  affecting  liability  for  necessaries  purchased,  5  G91 

legal  services  in  lunacy  proceedings,   ^   692 

money  as  necessary  for  infant,   §   746 

parental  duty  of  support  as  affecting  infant's  liability,  $  742 

parent's  willingness  to  provide  for  infant,  §  743 

request  by  infant  as  essential  to  liability,  ?  741 

things  constituting  necessaries  for  infant,  §  744 
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Negligence  — 

exemption  from  liability,  legality  of  contract,  §  530  et  seq. 

fraud  distinguished,  $  141 

fraud,  negligence  as  evidence  of,   $   141 

limitation  of  liability,  legality  of  contract,  J  530  et  seq. 

telegraph  and  telephone  companies,  limitation  of  liability,   §  532  et  seq. 

Negotiable  instrnments  — 

See  Bills  and  notes 
Negotiation  — 

See  Preliminary  negotiations 

Neutrality  — 

violation  by  domestic  contracts,   §  400 

Ne-nrspapers  — 

contract  for  editorial  influence,   §  494 

Non  compos  mentis  — 

See  Mental  capacity 
Nudnm  pactum  — 

See  Consideration 

Obligation  — 

See  Mutuality  op  obligation  and  remedy;  PERroRMANCE  op  duty 

Obscenity  — 

See  Immoral  conteacts 

Offer  and  acceptance  — 

acceptance  of  offer  after  revocation,  effect  as  nevr  offer,  §  24 

advertisement,  effect,  §  13 

bid  for  contract  as  offer,  ^§  14,  15,  26 

circulars  issued  by  educational  institutions,  $  18 

class  of  persons,  offer  to,  5  1** 

conditional  offer,  ^  37 

continuing  offer,  what  is,  §  31 

counter  proposal,  effect  of  nonconforming  acceptance,  §  59 

counter  proposition,  effect  of  conditional  acceptance,   §   39 

definiteness  as  to  terms,  §  13 

direct  communication  between  parties  not  necessary,  ^  36 

direction  to  agent  to  make  contract,  effect,  $  12 

doubt  as  to  intent  to  make  offer,  question  of  fact,  ^  12 

duration  of  offer,  §  10 

formal  offer  not  necessary,   5   12 

inference  from  communications  between  parties,  $  12 

intent  that  acceptance  of  offer  shall  constitute  contract,  §  12 

invitation  to  negotiate,  effect,  ^  13 

knowledge  of  offer  to  public  as  basis  of  contract,  §  19 

letter  as  continuing  offer,  §  10 

letter  as  mode  of  making  offer,  §§  21-22 

letter  of  credit  as  offer  to  public,  §  18 

municipal  resolution  as  offer,  ^  8 
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order  for  goods  solicited  by  seller's  agent,  J  24 

persons  to  whom  offer  may  be  made,  ^18 

preliminary    negotiation    distinguished    from    offer,     see    Pkeliminary 

NEGOTIATIONS 

preliminary  negotiations,  doubts  to  be  determined  by  jury,  J   12 

premium  coupons,  effect  of  offer  to  redeem,  ^  18 

price  list  seat  on  inquiry  as  to  prices,   ^  13 

printed  matter  on  paper  containing  offer,   §  8 

protocol  or  plan  for  business  distinguished,  $  12 

public  generally,  offer  to,  $  18 

reasonable  time  for  acceptance,  ^  10 

refusal  to  accept,  see  EErusAL  of  offer 

revocation  or  withdrawal  of  offer,  see  Revocation  of  offer 

telegram  as  mode  of  making  offer,  ^  21-22 

telephone  as  mode  of  making  offer,  ^  23 

termination  of  offer,  see  Refusal  of  offer;  Revocation  of  offer 
Opinions  — 

stipulations  of  contract  distinguished  from  expressions  of  opinion,   5   12 
Options  — 

acceptance  of  option  distinguished  from  exercise  of  option,  §  25 

consideration  essential  to  binding  effect,   §  24 

duration,  §  877 

legality  of  option  contracts,  §  589 

signature  by  promisee,  effect,  $  50 

termination  of  contract,  option  as  to,  see  Duration  of  contracts 
Oral   contracts  — ' 

See  also  Parol  contracts 

substitute  for  contemplated  written  contract,  §  9 

validity,   ^   6 
Oral  evidence  — 

See  Pakol  evidence  to  affect  writing 
Order  to  pay  money  — 

consideration  necessary  to  charge  drawer,   §   237 

consideration,  when  necessary,  §  241 

Overt  acts  — 

assent  to  offer,  §  10 
Parent  and  ctild  — 

compounding  crime  committed  by  child,  §  460 

confidential  relationship,  §  127 

contracts  affecting  performance  of  parental  duties,  legality,  §  625 

custody  of  child,  contract  to  surrender,  ^  625 

custody  of  child,   surrender  as  consideration  for  promise  for  benefit  of 

child,  §  298 
duress  of  one  by  threat  of  imprisonment  of  other,  §§  119,  120 
duress,  threat  by  child  to  commit  suicide,  §  114 
implied  contract  to  pay  for  child's  services,  5  1112 
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Parent  and  child  —  Contiaued 

natural  love  and  affection  as  consideration  for  executory  contract,  J  338 

necessaries  furnished  child,  liability  of  parent,  §  1128 

promise  to  parent  for  benefit  of  child,  right  of  child  to  sue,  §  771 

undue  influence  by  parent  over  child,   §  130 

undue  influence  of  child  over  parent,  §  131 
Pari  delicto  — 

See  also  Fraudulent  conveyances 

parties  to  illegal  contracts,   §  641 
Parol  contracts  — 

See  Simple  contkacts 
Parol   evidence   to   affect  xrriting  — 

avoidance  of  written  contract  by  parol,  §  12 

bank  pass  book  entries  as  subject  to  contradiction,  §  7 

compounding  crimes,  §  458 

compounding  crimes,  contradiction  of  recitals  of  contract,   J  459 

condition  to  taking  effect  of  contract,  proof  of,  §  11 

conditions  in  oral  acceptance  of  written  offer,  §  41 

countermanding  orally  written  offer  to  purchase,  §  24 

duress  provable  by  parol  evidence,  ^  90 

fraud,  proof  of,  §  225 

illegality  of  contract,  §  391 

intention  of  written  contract  as  provable  by  parol,   $  591 

intention  that  writing  should  not  operate  as  contract,  §  12 

receipt  as  subject  to  contradiction  or  explanation,  J  7 

time  for  acceptance  of  written  offer,  5  32 

uncertainty  corrected  by  parol  evidence,   §  61 

warranty  in  oral  acceptance  of  written  offer  to  buy,  J  41 
Partial  insanity  — 

See  Delusions 
Parties  to  contracts  — 

adversary  parties,  necessity,  §  665 

capacity,  see  Capacity  to  contract 

competency,  see  Capacity  to  contract 

competent  parties,  necessity,  §  666 

enforceability  of  contract  generally  limited  to  parties,  see  Enforcement 
of  contracts 

foreclosure  sales  as  lacking  adversary  parties,  §  665 

identity,  effect  of  mistake  as  to,  §  8 

individual  contract  with  self  in  representative  capacity,  J  665 

insane  persons,  see  Mental  capacity 

judicial  sales  as  lacking  adversary  parties,  $  665 

mental  condition,  see  Mental  capacity 

non  compos  mentis,  see  Mental  capacity 

note  payable  to  maker  as  lacking  adversary  parties,  §  665 

ofiieial  capacity  as  distinct  from  individual  capacity,  $  665 

representative  capacity  as  distinct  from  individual  capacity,  J  665 

signatory  not  named  in  contract,   J  757 


IDTDEX  1995 

FartneTsIiip  — 

death  of  partner,  firm  debt  as  charge  on  decedent's  estate,  §  290 

illegal  enterprise,  accounting  between  partners,  ^  652 

ratification  of  unauthorized   act  of  partner,   consideration  not   required, 
5  248 

restrictions  on  business  activities  of  partners,  5$  544,  550 

restrictions  on  rights  of  retiring  partners  to  engage  in  business,  legality, 
§  544 
Part  performance  — 

amount  recoverable  for  part  performance,   5$  954,  955 

completing  performance  on  account  of  contractor,   §  950 

death  as  preventing  full  performance,  §  952 

deduction  for  nonperformance,   5  956 

destruction  of  subject  matter  in  course  of  performance,  J  953 

divisible  contracts,  5  949 

full  performance  excused  as  affecting  recovery,  J  951 

full  performance  not  excused  as  affecting  recovery,  J  948 

illness  as  preventing  full  performance,  §  952 

recovery  for  part  performance,  generally,  §  948 
Past  consideration  — 

See  Consideration 
Patent   right  notes  — 

failure  to  recite  consideration,  $  412 
Patents  — 

agreements  to  protect  and  enforce  exclusive  right,  J  573 

exclusive  use,  legality  of  agreement  for,  §  551 

license  to  use  and  sell  as  consideration,   §  267 

restraint  of  trade  ancillary  to  sale  of  patent,  ^  547 

Payment  — 

ability  to  pay,  promise  conditioned  on,  §  285 

acceleration  of  payment  as  consideration,  ^  278 

acceptance  of  payment  under  duress,  effect,  §  91 

accepting  payment  before  maturity  as  consideration,   ^  278 

application  of  payments,  account  containing  illegal  items,  $  655 

certainty  as  to  time  of  payment,  §  67 

check  given  in  settlement  of  disputed  claim,  effect  of  collecting,  J  285 

compensation,  payment  of,  ^  837  et  seq. 

creditor  not  within  state,  duty  of  debtor,  §  847 

default  in  payment  as  excuse  for  nonperformance  of  contract,  J  972 

discharge  of  debt  by  payment  by  stranger,  §  255 

duress,  payment  under,   §§  91,  98 

effect  of  payment  by  stranger,  §  255 

extension  of  time,   §  860 

extension  of  time,  consideration,  §  301 

extension  of  time,  consideration  required,  J  243 

extension  of  time,  part  payment  as  consideration,  J  331 

extension  of  time,  payment  of  interest  as  consideration,  $  334 
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extension  of  time,  payment  of  usury  not  sufficient,  §  243 

failure  of  consideration,  ground  for  recovery  of  money  paid,  $  354 

insane  person  paying  debts,  validity  of  transaction,  ^  687 

involuntary  payment,  effect  of  duress,  §  98 

involuntary    payment,    procuring   release    of    property    wrongfully   vrith- 

held,  5  118 
joint  obligor,  effect  of  payment  by  one,  §  993 
joint  promisee,  effect  of  payment  to,  §  1005 
medium  of  payment,  §  842 

medium  of  payment,  property  or  services,  5  946  et  seq. 
medium  of  payment  under  contract,  §  842 
mistake,  recovery  of  payments,   §   1088  et  seq. 
note  obtained  by  duress,  payment  as  ratification,  §  93 
part  payment  in  settlement  of  disputed  claim,  see  Compromise 
part  payment  of  debt  as  satisfaction  of  vphole,  effect,  J  331 
place  of  payment,  §  847 

place  of  payment,  agreement  to  change  as  requiring  consideration,  J  237 
promise  to  pay  from  particular  fund,  §  964 
promise  to  pay  "  when  able,"  and  the  like,  §  859 
property,  payment  in,   ^  946  et  seq. 

ratification  of  contract  by  part  payment  made  during  infancy,  §  718 

reasonable  time  for  payment,  §  67 

time  of  payment,  agreement  to  change  as  requiring  consideration,  §  237 

time  of  payment,  certainty  required,  §  67 

time  of  payment  generally,  §  858 

voluntary  payments,  see  Voluntary  payments 

volunteer  making  payment,  consideration  for   debtor's  promise  to  reim- 
burse, $  350 

volunteer  making  payment,  right  to  reimbursement  from  debtor,  §  350 
Peddlers  — 

license  essential  to  recovery  for  goods  sold,  5  418 
Performance  and  breach  — 

acceptance  as  performance,  what  constitutes,  §  913 

acceptance  of  incomplete  performance,  §  911  et  seq. 

access  to  place  of  performance,  duty  to  give,  §  898 

accident  preventing  performance,   §  973 

act  of  God  preventing  performance,   J  973 

act  of  lavp  as  excusing  performance,  $  982  et  seq. 

act  of  party  as  excuse  for  nonperformance,  5  970 

alternative  stipulations,   5  899 

anticipatory  breach,  §  957  et  seq. 

approval  of  performance  by  party,  §  914  et  seq. 

approval  of  third  person,  §  932  et  seq. 

arbitration  as  to  performance,  stipulation  for,  J  932  et  seq. 

assignment  for  benefit  of  creditors  as  breach  of  contract,  §  901 

beneficial  results  of  performance  not  necessary,   §  898 

burden  of  proving  performance,  §  898 
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Performance  and  breach  —  Continued 

certainty  as  to  time  of  performance,  $  67 
change  of  law  as  excusing  further  performance,  $  402 
compensation,  deduction  for  defects  and  omissions,  $  919 
conditions  to  performance,   §  960  et  seq. 

conformity  to  terms  of  contract,   §  898 

"  contingency  beyond  control  "   of  party,  proximate   cause  of  inability 
to  perform,  §  965 

continuing    performance    after    breach    or    repudiation    by    other    party, 
§  906 

covenants  surviving  acceptance,   §   912 

death  as  excusing  performance,  §  980 

death  as  excusing  performance  of  marriage  contract,  J  978 

death   preventing    full   performance,   pro    rata   recovery   under   contract, 
§  955 

default  in  payment,  §  972 

default  in  performance,  completion  on  defaulter's  account,   §  904 

default  in  performance  of  mutual  promises,   §  971 

defects  and  omissions,  cost  of  completion  as  test  of  substantial  perform- 
ance,  §   920 

defects  and  omissions,  instances,  §  921 

defects  in  performance,  contractor 's  right  to  remedy,  §  902 

defects  in  performance,  deductions  for,  ^  919 

definition,  §  898 

delay  in  performance,  $  942  et  seq. 

demand  for  performance,  §  907 

dependent  mutual  promises,   default  in  performance,   §  971 

destruction  of  building,  etc.,  in  course  of  construction,  §  976 

determination  of  performance  by  party,  §  924  et  seq. 

difficulty  of  performance  caused  by  change  of  law,  §  982  et  seq. 

dissolution  of  corporation  as  excusing  performance  of  contract,  $  981 

embargo  as  excuse  for  nonperformance,   §  965 

excess  in  quantity  or  dimensions,  effect,   §   922 

excuse  for  nonperformance  as  equivalent  to  performance,  $  968 

excuses  for  nonperformance  generally,   5§  898,  965  et  seq. 

existence  of  subject  matter  as  implied  condition,  §  977  et  seq. 

expense  of  performance  increased  by  change  of  law,  §  982  et  seq. 

extension  of  time,  §  944 

extension  of  time,  effect  as  consideration,  §  298 

foreign  law  making  performance  difficult  or  impossible,  $  984 

fortuitous  events  interfering  with  performance,   §   973   et  seq. 

good  faith  as  essential  to  substantial  performance,  ?§  914,  917 

good  faith  in  determining  performance,  §  925 
^illegal  acts  in  performance,  effect,  §  389 

implied  conditions  excusing  performance,   §  977  et  seq. 

impossibility  of  performance  caused  by  change  of  law,  J  982  et  seq. 

inability  to  perform,  stipulation  against  liability,  $  965 

incomplete  performance,  acceptance,  §  911  et  seq. 

independent  mutual  promises,  default  in  performance,  §  971 
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inevitable  accident  preventing  performance,   $  973 
insolvency  as  breach,  §  901 

marriage  contract,  death  as  excusing  performance,  §  978 
method  of  performance,  right  to  choose,  $  898 
obstacles  to  performance,  right  of  party  not  in  default,  $  905 
omissions  in  performance,  deductions  for,  $  919 
part  performance,  extent  of  recovery,  §  954 
part  performance,  recovery  for,  ^  948  et  seq. 
payment,  default  in,   §   972 
payment  in  property,  §  946  et  seq. 
personal  performance,  when  required,  $$  755,  900 
place  of  performance,  §  846 
plans   and  specifications  for  work,   defects   as   excusing  nonperformance, 

$  966 
pleading  excuse  for  nonperformance,  §  969 
question  of  law  or  fact,  substantial  performance,  §  918 
satisfaction  of  party,  stipulation  for,  §  924  et  seq. 

satisfaction  of  third  person,  §  932  et  seq. 

sickness  as  excusing  performance,  §  980 

stipulation  against  liability  for  nonperformance,    J   965 

strikes,  etc.,  preventing  performance,  stipulation  against  liability,  ^  965 

substantial  performance,  §  914  et  seq. 

taste,  contract  to  gratify  taste,  5  928  et  seq. 

tender  of  performance,  §  908  et  seq. 

tests  to  be  met  by  performance,  J§  902,  903 

third  persons  preventing  performance,   §  967 

time,  see  Time  of  performance 

unforeseen  conditions,  risk  assumed  by  contractor,  $  898 

waiver  of  tender,  §  909 

war  as  excuse  for  nonperformance,  §§  965,  975 

warranties  surviving  acceptance,  §  912 
Performance  of  duty  — 

buUding  contracts,  continuation  of  performance,  §  330 

carriers,  application  of  rule  to,  §  328 

consideration  generally,   $§  325-326 

contract,  duty  imposed  by,  §^  325-326 

contractual  duty  to  third  person,  §  336 

payment  of  costs,  ^  335 

payment  of  money  due,  §$  331-335 

promotion  of  domestic  peace,  ?  327 

restoration  of  property  to  owner,  §  329 
Performance  of  services  — 

compensation  on  performance,  see  Compensation  fob  services 
Period  of  duration  — 

See  Duration  of  contracts 
Personal   property  — 

fraud,  nondisclosure  of  facts  on  sale,  §  164 

trust  in  personalty,  writing  required  to  create,  §  6 
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Physical  debility  — 

effect  as  impairing  intelligence,  §  670 
Fhysiciajis  and  surgeons 

compensation,  liability  of  person  calling  physician,   ^  1120,  1126 

confidential  relationship  to  patient,  ^  127 

drug  store,  contract  to  recommend  to  patients,  $  494 

good  will  without  equipment  as  subject  of  sale,  $  266 

license  essential  to  recovery  for  services,  ^  420 

undue  influence  over  patient,  §  137 
Plan  for  doing  business  — 

offer  distinguished,  §  12 
Plank  roads  — 

directors  prohibited  to  contract  for  construction,  etc.,  of  road,  §  403 
Pleading  — 

contract  impUed  in  fact,  how  declared  on,  §  1029 

excuse  for  nonperformance,  $  969 

infancy  as  defense,  J  695 

money  had  and  received,  action  for,  J  1083 
Pledge  — 

restriction  on  right  to  redeem  as  affected  by  public  policy,  §  395 
Plumbers  — 

license  essential  to  recovery  for  work  done,  §  419 
Pool  selling  — 

illegality,  §  586 
Pools  en  horse  races  — 

characterized  as  lottery,  §  606 
Post  obit  agreements  — 

legality,   §  396 
Poppers  — 

defective  execution  aided  in  equity,  sufficiency  of  consideration,  J  337 
Power  to   contract  — 

See  Capacity  to  contract 
Precedents  — 

value  in  interpretation  of  contracts,   §  797 
Pre-existing   debt  — 

bargain  and  sale  deed,  consideration  for,  §  294 

mortgages,  consideration,  5§  294,  295 

promise  of  third  person  to  pay,  consideration,  §§  292-293 

promise  to  pay  third  persons,  consideration,  §  291 

purchase  for  value,  satisfaction  of  pre-existing  debt,  §  295 

sufficiency  as  consideration,  §  290  et  seq. 
Preliminary   negotiations  — 

bids,  request  for  submission,  see  Letting  contract  on  bids 
conversations  or  correspondence,  intention  as  question  of  fact,  §  12 
expense  of  negotiation,  liability  on  revocation  of  offer,  §  24 
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formal  agreement  as  affected  by  intention  to  reduce  contract  to  writing, 

§  17 
invitation  to  negotiate,  effect,  §5  13-15 

loss  resulting  from  negotiation,  liability  on  revocation  of  offer,   §  24 
request  for  submission  of  bids,  see  Letting  conteact  on  bids 
requests  for  submission  of  bidsj  J  14 

Presumptions  — 

corporate  purpose  in  issuing  commercial  paper,  ^  751 

mental  capacity  presumed,  5  676 

written  contract,  knowledge  of  contents  presumed,  J  85 

Price  — 

See  Amount 

Price  fixing  — 
See  Monopolies 

Price  list  — 

effect  of  sending  as  offer  or  mere  invitation  to  negotiate,  §  13 

Principal  and  agent  — 

acceptance  of  offer  by  agent  as  binding  on  principal,  §  8 
accounting  by  agent  in  illegal  undertaking,   $  653 
appointment  of  agent  by  person  non  compos  mentis,  §  680 
breach  of  duty  to  principal,  illegality  of  contract,  §  498 
broker  representing  both  parties,  §  498 

compounding  crimes,  surety  ignorant  of  illegality  of  contract,  §  458 
constructive  fraud  as  arising  from  relation,  §  154 
corruption  of  agent  as  vitiating  contract,  §$  413-414 
direction  to  agent  to  make  contract,  effect  without  action  by  agent,  §  12 
duress  by  agent  for  benefit  of  principal,  5  101 

duress  of  principal  by  agent,  withholding  principal's  property,  §  118 
false  representations  by  agent,  liability  of  principal,  ^  219 
false  representations  made  to  agent,  effect  as  to  principal,  $  213 
fraud  on  agent,  right  of  principal  to  sue,  §  149 
gambling,  right  of  principal  to  recover  money  lost  by  agent,  ^  600 
gratuities  to  agent  as  vitiating  contract,  $J  413-414 
illegality  of  transaction  as  affecting  contract  of  agency,   §  636 
illegal  transactions,   participation  by   agent   as   affecting   right  to   com- 
pensation, §5  652-653 
infant's  appointment  as  agent  as  void  or  voidable,  $  712 
insane  person  contracting  through  agent,  5  681 
money  received  by  agent  for  principal,  liability  to  account,  §  1067 
money  received  by  agent  for  use  of  third  person,  liability  to  account, 

5  1068 
order  for  goods  solicited  by  seller's  agent,  necessity  of  approval,  §  24 
purchase  by  agent  of  principal's  property,  constructive  fraud,  §  154 
ratification  of  agent's  acts,  consideration  not  required,  §  248 
real  estate  agents,  written  employment  essential  to  recovery  for  services, 

$  423 
representation  of  both  parties  by  broker,  §$  154,  498 
undisclosed  principal,  enforcement  of  contract  by  or  against,  §  756 
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Principal   and   snrety 

agreement  with  one  person  not  to  be  extended  to  another,  J  18 
compensation  of  surety,  legality  of  agreement,  J  395 
consideration  for  contract  of  suretyship,  §  240 
consideration  for  contract  of  suretyship,  suffteiency,  ^  239 
consideration  for  contract  of  suretyship,  when  required,   J  239 
consideration  for  indemnity  to  surety,  implied  obligation  of  principal  as 

sufficient,   §  239 
consideration  for  note  as  supporting  contract  of  suretyship,  §  240 
consideration  for  suretyship  on  bond  imported  by  seal,  5  240 
consideration  for  suretyship  to  perform  award  as   supported  by  consid- 
eration for  submission,  when,  §  240 
contribution  between  cosureties,  implied  agreement,  §  1056  et  seq. 
corporation  as  surety,  §  752 

duress'  of  principal  as  defense  available  to  surety,  §  94 
false  representation  by  principal  as  affecting  surety's  liability,  §  218 
fidelity  bond,  employment  as  consideration  for  suretyship,  ^  240 
note  signed  by  surety  after  delivery  pursuant  to  contemporaneous  agree- 
ment, consideration,  §  240 
reimbursement  of  surety,  implied  promise  of  debtor,  §  1055 
settlement  between  creditor  and  surety,  concealment  of  part  payment  of 
debt,  §  285 

Printed   forms  — 

construction  of  contract  partly  printed  and  partly  written,  $J  815,  816 
unfilled  blanks,  effect,  §  811 

Privity  — 

See  CoNTKACTS  roR  benefit  op  third  persons 

Frizes  — 

See  Lotteries 

Promise  — 

See  Assent 

Promise  for  benefit   of  third   person  — 

See  Contracts  for  benefit  of  third  persons 

Promisor  and   promisee  — 
See  Parties  to  contracts 

Prospectus  — 

effect  of  false  representation,   §  213 

Protocol  or  plan  for  business  — 
offer  distinguished,  §  12 

Proxies  — 

See  Corporations 

Public  — 

offers  to  public,  see  Offer  and  acceptance;  Eewards 

Public   contracts  — 

See  also  Letting  contract  on  bids 
advertising  for  bids  required  by  statute,  J  15 
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lowest  bidder  entitled  to  contractj  statutory  provision,  5  15 

lowest  bidder  not  entitled  to  award  of  contract  as  matter  of  right,  J  15 

mandamus  to  compel  award,  lowest  bidder,  $  15 

rejection  of  all  bids  as  matter  of  right,  §  14 

secret  agreement  for  interest  in,  validity,  §  403 
Public  officers  — 

assignment  of  emoluments  of  of&ce,  illegality,  §  431 

compensation  for  performance  of  duty  as  against  public  policy,  J  430 

contracts  affecting  performance  of  duties,  legality,  §  624 

contracts,  effect  of  interest  in,  ^  403 

contracts,  influencing  executive  officers,  §  436  et  seq. 

contracts  tending  to  violation  of  duties,  illegality,  §  429 

duress,  exacting  payment  under  color  of  office,  J  118 

individual  contracting  with  himself  in  official  capacity,   §  665 

obligations  exacted  colori  officii,  legality,  §  429 

traffic  in  public  office,  illegality,  §§  439-440 
Public  policy  — 

actual  detriment  to  public  not  necessary,  §  388 

bastardizing    issue,    prohibition    against    testimony    of    married    woman, 
{  612 

bounty  for  superiority  of  manufacture,  agreement  "between  competitors  to 
divide  award  if  made  to  either,  $  395 

change,  $  386 

compounding  crimes  as  illegal,  $  457 

criterion  for  determining  illegality  of  contract,  §  388 

definition,  J  386 

elections,  legality  of  contributions  to  campaign  expenses,   §  409 

foreign  corporation  purchasing  assets  and  business  of  domestic  associa- 
tion, 5  395 

illegal  contracts,  ground  for  refusing  enforcement,   J  384 

illegality  of  business  as  affecting  collateral  contract,  J  395 

influence,  contract  for  secret  use  of,  J  494 

judicial  declarations,  §  386 

judicial  determination  as  assumption  of  legislative  functions,  J  386 

legislative  declarations,  $  386 

legislative  power  to  determine,  §  386 

life  insurance,  validity  of  stipulation  making  medical  examiner  agent  of 
applicant,  §  395 

loan  of  bills  and  notes  issued  by  municipality,  $  395 

loan  of  stolon  money,  liability  of  lender  to  repay,  §  395 

marriage,  contracts  in  restraint  of,  ^  612 

money,  sale  of  gold  coin  as  commodity,   §  395 

mortgage  of  cemetery  lot  not  against  public  policy,  §  395 

negligence,  contracting  against  liability,  J  449 

permanency,  §  386 

perpetual  loans,  validity,  §  395 

pledge,  restriction  on  right  to  redeem,  J  395 
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public  officers,  assignment  of  emoluments  of  office,  §  431 

restraint  of  trade  as  illegal,  §  543  et  seq. 

separation  agreements,  legality,  §  619  et  seq. 

shifting  character,  §  886 

sources  of  public  policy,   §  386 

surety,  agreement  for  compensation,  §  395 

taking  fees  for  performance  of  duty,  §  430 

tendency  of  contract  as  criterion  for  determining  illegality,  §  388 

transitory  character,  §  386 
Public   service  — 

legality  of  contracts  detrimental  to,  §  428  et  seq. 
Public  service  corporations  — 

contract  with  municipality  restricting  charges,  §  785 
Puffing  — 

See  Illegal  contracts;  Representations 
Punctuation  ^ 

See  Interpretation  op  contracts 
Purchasers   for   value  — 

See  Bills  and  notes;  Consideration 
Puts  and  calls  — 

legality,  §  589 
Quantity  — 

certainty  as  to  quantity  in  sales  contracts,  §  68 
Quantum   meruit  — 

compensation  at  price  not  fixed  by  contract,  §  839 

recovery  by  infant  for  services  rendered  under  contract,  J  726 

recovery  for  part  performance,  §  954 
Quasi  contracts  — 

See  Implied  and  quasi  contracts 
Questions  of  laiv  and  fact  — 

duress  by  threats,  §  104 

fraud,   §  228 

interpretation  of  contracts,  $§  795,  796 

reasonable  time  for  acceptance  of  offer,  ^  31 

sales  for  future  delivery,  intent  of  parties,  §  591 

substantial  performance  of  contract,  5  918 
Railroads  — 

location,  etc.,  of  road,  legality  of  contract,  §  442 
traffic  contracts,  legality,  §  441 
Ratification  — 

acquiescence  in  contract  after  reaching  majority,  §§  720-721 
acts  constituting  ratification  of  infant's  contract,  §  715  et  seq. 
admission  by  infant  of  contract  or  indebtedness,  §  717     . 
contract  procured  by  duress,  §  93 
damages  for  fraud,  ratification  as  discharge  of  claim  for,  J  223 

63 
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delay  by  infant  in  disaffirming  contract,  $§  720-721 

delay,  effect,  §  221 

delay  in  disaffirmance  after  restoration  of  reason,  §  684 

false  representations,  contract  procured  by,  §  220  et  seq. 

infant's  contracts,  §  715  et  seq. 

insane  persons'  contracts,  §  684 

knowledge  of  fraud  as  aCeeting  ratification,  §  222 

payment  on  contract  made  during  infancy,  ^  718 

promise  to  pay  debt  contracted  during  infancy,  §  716 

receiving  benefits  as  ratification,  $  221 

retention  by  infant  of  benefits  of  contract,  §  719 

retroactive  effect  of  ratification  of  infant's  contract,  5  714 

will  as  mode  of  ratifying  contract  made  during  infancy,  J  722 
Heal  estate  — 

use  and  occupation,  implied  promise  to  pay  for,  $  1037 

■writing  necessary  to  create  interest,  etc.,  in  land,  $  6 
Real  estate  agents  — 

See  Pkincipai  and  agent 
Real  property  — 

See  Vendor  and  ptjkchasbe 

Receipts  — 

acceptance  without  reading,  stipulations  as  binding  acceptor,  §  87 

bank  pass  book  entries  as  receipts,   §  7 

bill  of  lading  as  receipt,  §  87 

contract  in  form  of  receipt,  §  7 

contractual  character  wanting,  $  7 

full  payment  acknowledged,  effect  as  accord  and  satisfaction,  $  7 

oral  evidence  to  contradict  or  vary,  J  7 

part  payment  on  receipt  in  full,  effect,  §  331 

purchase  money  for  land,  effect  of'  receipt  for  part  payment  looking  to 
formal  contract,  §  17 
Receiver  — 

promisee  for  benefit  of  creditors,  5  777 
Reformation  — 

mistake,  degree  of  proof  required,  §  81 

unilateral  mistake  as  basis  for  reformation,  ^  82 
Refnsal  of  ofPer  — 

delay  in  acceptance,  5§  32-34 

effect  of  refusal  as  terminating  offer,  §  30 

expiration  of  time  limited  for  acceptance,  §§  32-34 

failure  to  accept  witMn  time  limited,  §  32 

nonacceptance  within  time  limited,  §  32 

noncompliance  with  request  for  acceptance  by  return  mail,  §  33 

notice  that  .offer  would  be  considered,  effect,  §  30 

proposal  to  accept  offer  if  nlodified,  effect  as  refusal,  §  30 

waiver  of  delay  in  acceptance,  §  34 
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Release  — 

agrefement  not  to  sue  on  existing  claim,  J  455 

claim  released  or  discharged  by  creditor's  act  not  consideration  for  new 
promise  to  pay,  §  344 

consideration  for  promise  of  third  person  to  pay  debt,  $  254 

consideration,  necessity,  §  246 

duress  in  procuring  release,  effect,   §  90 

failure  of  consideration,  effect,  §  354 

false  representation  as  to  financial  condition  inducing  release,  $  187 

illegality,  effect,  §  384 

joint  promisee,  effect  of  release  by,  §  1004 

joint  promisor,  effect  of  release  of  one,  ^  990 

sea]  as  importing  consideration,   §  377 
Relinqnisliineiit   of   right 

consideration  for  contract,  $  298  et  seq. 
Remainders  — 

relief  in  equity  from  sale  by  remainderman,  §  156 
Remedies  for  f rand  — 

affirmance  of  contract  and  recovery  of  damages,  $  142 

damages,  §  145 

election  of  remedies,  §  142 

execution  6f  contract  procured  by  fraud,  $  143 

rescission  of  contract,  §$  142,  146 

transfer  of  personalty  induced  by  fraud,  recovery  in  action  at  law,  $  147 
Rene-nral   notes  — 

See  Bills  and  notes 
Reneival  of  contract  — 

See  Dtjeation  of  contracts 
Representations  — 

agent's  representation  as  to  authority,  $  180 

assignment  of  nonassignable  claim,  misrepresentation  as  to  existence  and 

validity,  §  210 
character  and  condition  of  property,  $  195  et  seq. 
choses  in  action,  false  statements  as  to  security  or  solvency  of  obligor, 

$   196 
completion  of  transaction,  representation  made  after,  $  209 
concurrence  of  deceit  and  injury,  J  210 
construction  of  provision  as  representation,  §  836 
cost  as  subject  of  representation,  §  193 
damage  resulting  from  misrepresentation,  J  210  et  seq. 
dealer's  talk,    ^   174 

deceit  and  injury,  concurrence  to  constitute  cause  of  action,  §  210 
evidence  of  falsity,  §  171 

executory  contract,  effect  of  false  representation  by  third  person,  §  217 
expectation,  statement  of  fact  distinguished,  §  181 
fact  existing  as  subject  of  representation,  §  177 
falsity  at  time  of  making,   J  171 
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falsity  essential  to  support  charge  of  fraud,  §  171 

falsity,  qualification  of  rule  as  to,  §  172 

falsity,  scienter  or  knowledge,  §  201 

fidelity  bond,   false   representations  by   principal   as   affecting   surety's 

liability,  $  218 
financial  condition,  §§  186-188 
financial    condition,    effect    of    false    statement    to    mercantile    agency, 

U  214-215 
financial  condition,  reliance  on  representation  made  to  third  person,  5  212 

et  seq. 
hope,  statement  of  fact  distinguished,  §  181 
indemnity  bond,   false  representation  by  principal  as   affecting  surety's 

liability,  §  218 
injury,  inference  from  falsity  of  representation,  §  211 
injury  resulting  from  misrepresentation,  5  210  et  seq. 
intention  of  person  as  matter  of  fact,  $$  178-179 
intent  to  deceive  or  defraud,  §§  199-200 
intent  to  deceive  person  injured,  necessity,  §  212  et  seq. 
knowledge  of  falsity,  necessity,  §  201 
knowledge  of  falsity,  pleading  and  proof,   §  203 
knowledge  of  falsity,  qualification  of  general  rule,  $  202 
law,  matter  of,  §§  175-176 

loss  resulting  from  misrepresentation,  §  210  et  seq. 
materiality  as  essential,  §  173 
matter  of  law,  U  175-176 
mercantile  agency,   false  statement  to  agency  as  to  financial  condition, 

U  214-215 
misrepresentation,  see  Falsity,   supra 
opinion,  representation  as  to  matter  of  law,  5  175 
opinion,  statement  not  basis  of  charge  of  fraud,  5  181  et  seq. 
opinion,  statement  of  facts  distinguished,  $  181 
opinion,  value  as  matter  of,  §  189 

pecuniary  loss  resulting  from  misrespresentation,  §  210  et  seq. 
persons  by  whom  representations  are  made,  J  216  et  seq. 
persons  to  whom  false  representations  are  made,  §  212  et  seq. 
pleading  and  proof  of  intent  to  deceive,   §  200 
previous  offers,  false  statements  as  to,  §  192 
principal  relying  on  representation  made  to  agent,  §  213 
principal's  liability  for  misrepresentations  by  agent,  ^  219 
promissory  representations,  §  177 
proof  of  falsity,  5  171 

prospectus  addressed  to  public,  effect,  J  213 
puffing,  §  174 

ratification  of  contract  procured  by  false  representations,  $  220  et  seq. 
reliance  on  representation  made  to  third  person,  §  212  et  seq. 
reliance  on  representation,  necessity,  $  204 
reliance  on  representation,  negligence,  $  206 
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reliance  on  representation,  pleading  and  proof  of  reliance,  ^  207 

reliance  on  representation,  sole  inducement,  5  205 

remedies  for  false  representations,  §  211 

rents  and  profits  as  subject  of  representation,  ^  194 

rescission  on  ground  of  false  representations,  J  211 

sales  on  credit  induced  by  false  representations  as  to  financial  condition, 

§  188 
scienter,  see  Knowledge  of  falsity,  supra 
state  of  mind  as  matter  of  fact,  J§  178-179 
surety's  liability  as  affected  by  fraud  of  principal,  §  218 
third  persons,  liability  for  false  representations  made  by,  §  216  et  seq. 
time  of  making  misrepresentation,  §  208 
title  to  property,  question  of  law  or  fact,  45  184^185 
truth  determined  by  facts  existing  at  time  of  representation,  §  171 
value  as  subject  of  representation,  §  189  et  seq. 
value,  collateral  facts  affecting,  $  191 
Requisites  and  validity  of  contracts  — 
assent  of  parties,  see  Assent 
capacity  of  parties,  ^  5 
certainty,  see  Definiteness  ok  certainty 
consideration,  $  5 

definiteness,  see  Depiniteness  ok  certainty 
duress  as  invalidating  contract,  see  Duress 
ignorance  of  terms  of  written  contract,  effect,  see  Ignorance 
intention  to  contract,  §  12 
legality  of  subject  matter  or  object,  $  5 
meeting  of  minds,  see  Assent 
mistake  as  vitiating  contract,  see  Mistake 
promise  as  essential  element,  $  7 
recital   of  facts  without  promise,   §  7 
Rescission  of  contracts  — 

See  also  Avoidance  or  contracts 

action  for  breach  or  rescission,   $  1027 

af&rmance  after  announcement  of  election  to  rescind,  $  1016 

agreement  to  rescind,   $  1007 

allegation  of  offer  to  restore,   $  1025 

breach  of  contract  as  ground  for  rescission,  5  lOH 

breach  of  warranty  as  ground  for  rescission,  ^  1013 

consideration  for  new  contract,  $5  296-297 

consideration  for  rescission  not  required,  55  296-297 

consideration,  restoration  as  condition  precedent  to  relief,  §  93 

covenant  broken  as  ground  for  rescission,  §  1013 

default  of  party  as  ground  of  rescission,  5  1015 

effect,  5  1026  et  seq. 

equitable  right  to  retain  benefits,  $  1020 

equitable  rule  as  to  offer  to  restore,  J  1024 

failure  of  consideration  as  ground  for  rescinding  deed,  J  354 
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false  representations  as  ground  of  rescission,  $  211 

fraud  as  ground  of  rescission,  J  J  142,  146,  1010 

grounds  for  rescission  in  invitum,  §  1010 

implied  contracts,   ^   1029 

laches  as  defense,  §  72 

misrepresentations  as  ground  of  rescission,  §  1010 

mistake  as  ground  of  rescission,  §  72 

mortgage  not  cancelled  for  failure  or  want  of  consideration,  §  376 

mutual  agreement  to  rescind,  §  1007 

new  contract  as  rescission,  §  1009 

nonperformance  as  ground  for  rescission,  J  1015 

note  given  under  agreement  not  to  prosecute  for  embezzlement,  §  460 

note  of  other  party,  offer  to  return,  J  1021 

parol  rescission  of  sealed  contract,  §  1008 

partial  rescission  not  generally  allowable,  5  1*2 

ratification  as  bar  to  rescission,  §  220  et  seq. 

restoration  of  status  quo,  §  1017  et  seq. 

sealed  contract,  rescission  by  parol  agreement,  §  1008 

stifling  competition  as  ground  for  rescission,  $  518 

total  rescission  generally  required,  §  142 

unilateral  mistake  as  ground  for  rescission,   J  83 

waiver  of  right  of  rescission,  $  1014 
Residence  — 

change  of,  as  consideration,  §  275 
Restraint  of  trade  — 

ancillary  restraints,  $  546 

ancillary  restraints,  rule  for  determining  validity,  $  552 

assignment  of  restrictive  contract,  §  562 

competition,  avoiding  increase  from  one's  own  acts,  §  544 

competition,  legality  of  agreement  for  removal  or  prevention,  J  553 

consideration  for  restriction,  §  560 

construction  of  restrictive  contracts,  §  561 

divisible  contract  containing  provision  in  restraint  of  trade,  §  658 

employee  agreeing  not  to  compete,  $5  544,  547 

enforcement  of  restrictive  agreements,  5  563 

freedom  of  contract  as  affected  by  rule  against  restraint  of  trade,  ^  543 

good  will,  effect  of  sale,  §  544 

good  will,  restraint  ancillary  to  sale  of,   §   546 

injunction  against  breach  of  restrictive  agreements,  §  563 

injury  to  party,  reason  for  rule,  ^  545 

injury  to  public  as  basis  of  rule,  §  543 

labor  unions,  contracts  with  employers,  §  544 

modern  conditions  as  necessitating  modification  of  strict  rule,  $  543 

monopolistic  effect  as  test,  §§  558-559 

monopoly  not  affected  by  partial  restraint  of  trade,  $  569 

oppreaaive  character  of  agreement,  ^  545 

partial  restraint,  legality,  $  543 


INDEX  2009 

Restraint  of  trade  —  Continued 

partnership  dissolution,  one  partner  acquiring  exclusive  right  to  business, 
§  544 

partnership,  restrictions  as  to  individual  activities  of  partners,  J  550 

patents,  agreement  for  exclusive  use,  §  551 

patents,  restraints  ancillary  to  sale  of,  §  547 

price  at  retail  fixed  by  agreement  of  manufacturer,  J  549 

reasonableness  of  restraint,  tests,  §  554 

reasonable  restraint,  legality,  §  543 

reason  of  rule  against  general  restraint,  §  545 

restrictions  in  articles  of  partnership  on  business  of  members,  §  544 

sale  of  property,  ancillary  restrictions,  5  549 

sale  of  property  available  for  competitive  uses,  restrictions  as  to  use,  §  5i4 

sale  of  trade  or  business,  ancillary  restraints,  §  546 

secret  processes,  restraint  ancillary  to  sale  of,   5   547 

Sherman  antitrust  act,  effect,   §  559 

territorial  extent  of  restriction  as  test,  5§  556-557 

tests  as  to  reasonableness,  J  554 

time  limit  as  test,  §  555 

valid  restraints,  §  544 
Restraint  on  alienation  — 

exclusive  power  to  sell  not  unlawful  restraint,  $  575 

option  to  purchase  not  unlawful  restraint,  §  575 

restrictions  on  mode  of  sale  to  prevent  sacrifice,  §  575 

suspension  of  power  of  alienation,  period  permitted,  5  575 

test  as  to  illegality  of  restraint,  §  575 

theater  tickets  as  subject  to  restrictive  conditions,  §  576 
Restraint  on  nse  of  property  — 

building  restrictions,  5  577 

business  or  trade  to  be  conducted  on  premises,  $  577 

extent  of  power  to  restrict  use,  §  577 

personal  property,  $  578 

real  property,  §  577 

resale  of  personalty,  validity  of  condition  against,  J  578 

Restrictive  agreements  — 

See  Covenants  ;  Monopolies  ;  Eestkaint  op  teabe  ;  Restraint  on  alien- 
ation; Eestraint  on  use  op  pkopekty;  Sales 
Revenue  laivs  — 

violation  as  vitiating  contracts,   §§   404-408 
Reversions  — 

relief  in  equity  from  sale  by  reversioner,  §  156 
Revocation  of  offer  — 

acceptance  after  revocation,  effect,  J  24 

acceptance  as  terminating  right  to  revoke,  §  25     ■ 

acceptance  of   offer,   effect,   $  25 

acknowledgment  as  affecting  right  to  revoke,  J  49 

bid  for  contract  as  subject  to  withdrawal,  J  26 
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Bevocation  of  offer  —  Continued 

communication  of  revocation,  method,  §  25 
conduct  as  revocation,  §  27 
consideration  as  making  offer  irrevocable,  §  24 
continuing  offer,  notice  of  revocation  required,  §  28 
death  as  revocation,  §  29 
dispute  as  to  terms  as  revocation,  §  27 
effect  of  revocation,  §  24 

expense  of  investigating  offer,  effect  of  incurring,  5  24 
expenses  of  negotiation,  neither  party  liable  to  other,  ^  24 
irrevocability,  effect  of  stipulation  for,  §  24 
letter  of  revocation,  when  effective,  J  28 
liability  for  expenses  of  negotiation,  §  24 

loss  resulting  from  negotiation,  neither  party  liable  to  other,  $  24 
mailing  letter  of  revocation,   effect,   §   25 
notice  of  revocation,  form  and  sufficiency,  §  27 
notice  of  revocation,  necessity,  §   28 
option,  effect  of  acceptance,  §  25 
right  to  revoke,  §  24 

stipulation  for  irrevocability,   effect,   §   24 
termination  of  offer  by  refusal,  see  EEruSAL  OP  OPrEB 
time  given  for  acceptance,  effect  on  right  to  revoke,  J  24 
time  of  revocation,  $  24 
what  constitutes  revocation,  §  27 
Reirards  — 

offer  of  reward,  acceptance  as  creating  contract,  $  18 
performance  of  service  without  knowledge  of  offer,  §  19 
Sales  — 

acceptance  of  goods  as  assent  to  terms  of  sale,  §  44 

acceptance  of  offer  by  return  mail  requested,  effect  of  noncompliance,  J  33 

acceptance  of  offer,  necessity,  §  24 

action  for  price,  fraud  not  bar,  when,  J  142 

anticipatory  breach  of  contract,  §  959 

cancellation  of  orders,  see  Revocation  or  oepek 

certainty  as  to  quantity  in  goods  sold,  §  68 

competition  at  private  sales,  restraint  not  illegal,  §  519 

conditional  sales,  payment  of  overdue  installments  as   consideration  for 

extending  time  on  other  installments,  §  331 
conditional  sales,  retaking  by  seller  as  causing  failure  of  consideration, 

§  357 
conditional  sales,  waiver  of  statutory  provisions  for  protection  of  buyers, 

§  627 
corruption  of  agent  as  vitiating  contract,  §§  413-414 
countermanding  orally  written  order,  §  24 

credit  obtained  by  false  representations  as  to  financial  condition,   J  188 
credit  sale  induced  by  fraud,  effect,  5  142 
deleterious  merchandise,  sale  as  fraud  on  public,  §  501 
destruction  of  property  sold,  §  979 
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Sales  —  Continued 

disclosures  required  in  sale  of  chattels,  §  164 

duress  of  buyer  by  refusal  of  seller  to  make  delivery,  ^  111,  115 

failure  of  consideration,  defense  to  action  for  price,  §  357 

false  representations  as  to  character  or  condition  of  property,  §  195  et  seq. 

fraud  as  ground  for  rescission,  §  146 

fraud  in  procuring  sale  on  credit,  effect,  J  142 

fraud,  intent  not  to  pay,  ^  169-170 

fraud  not  bar  to  action  for  price  until  rescission,  $  142 

gratuity  to  agent  as  vitiating  contract,  ^  413-414 

illegality  as  defense  to  action  for  price,  §  641 

illegal  purpose,  effect,  ^  633 

illegal  purpose  of  buyer,  participation  by  seller,   ^  635 

implied  promise  to  pay  for  goods  sold  and  delivered,  J$  1046,  1047 

intent  not  to  pay  as  fraud,  ^  169-170 

manufacturing  contract,  substantial  performance,  $  915 

misbranded  merchandise,  sale  as  fraud  on  public,  §  501 

mistake  as  to  subject  matter,  §  75 

nondelivery  of  instalment  of  goods  sold,  rights  of  buyer,  §  1012 

oral  countermand  of  written  order,  J  24 

orders,  necessity  of  acceptance  to  constitute  contract,  J  24 

orders  solicited  by  agent,  necessity  of  approval,  ^  24 

order  taken  by  agent  subject  to  approval,  acceptance  not  implied  from 

silence  of  principal,   §  45 
paj'ments   of  buyer,   right  to   recover  back,   §   1074 
performance  by  seller,  vphat  constitutes  acceptance,  5§  912,  913 
pre-existing  debt  as  consideration  for  sale,   §   290 
price   fixed   by   agreement   between   retailer   and   manufacturer,   legality, 

§  549 
principal  not  bound  by  order  solicited  by  agent,  §  24 
quantity  of  goods  sold,  certainty  required,   §  68 

quoting  prices,  etc.,  as  offer  to  sell  or  mere  invitation  to  negotiate,  5  13 
resale  on  buyer's  account,  effect  of  notice  by  seller,  5  8 
rescission  for  fraud,   §  146 

restrictions  on  use  of  property  sold,  legality,  §  549 
restrictive  agreements  in  sale  of  business,  assignability,  5  758 
return  of  property  sold,  purchase  as  consideration  for,  §  270 
speculative  sales  or  purchases,  legality,  §  587  et  seq. 
substantial  performance  of  contract,  $  915 
timber,  duration  of  contract  for  sale  and  removal,  §  876 
war  preventing  delivery  of  subject  matter,  §  965 
warranty  by  seller,  see  Warranty 
written  contract  of  sale,  when  required,  §  6 
Satisfaction  — 

See  also  PiRroRMANCE  and  breach 
feigned  dissatisfaction,  J  884 
performance  to  satisfaction  of  party,  i  883 
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Seals  — 

alteration  of  instrument  by  addition  of  seal,  §  4 
burden  of  proving  time  of  af&xing  seal,  §  4 
consideration  imported,  $$4,  372  et  seq. 
consideration,  presumptive  evidence  of,   §   378 
\y'  contract  under  seal,  what  constitutes,   %  4 
illegal  contract  not  protected  by  seal,  %  393 
modification  of  sealed  contract  by  parol  agreement,  %%  789,  790 
presumption  as  to  sealing  of  instrument,  %  4 
promise  under  seal  for  benefit  of  third  person,  %  765 
proof  of  sealing  of  instrument,  %  4 
release  under  seal,  effect,  %  377 

rescission'  of  sealed  contract  by  parol  agreement,  %  1008 
time  of  affixing  seal,  %  4 
Secret  agreements  — 

agent  acting  in  violation  of  duty  to  principal,  %  498 

attorney  violating  duty  to  client,  %'  497 

breach  of  trust  generally,  %  495 

composition  with  creditors,  preferential  agreements,  4  509  et  seq. 

conveyances  in  fraud  of  creditors,   §  505 

corporations,  agreements  with  subscribers  to  stock,  %  522 

directors  of  corporation  acting  against  interests  of  stockholders,  %  523 

influence,  contract  for  use  of,  %  494 

joint  interest,  one  party  acting  for  personal  benefit,  %  496 

purchase  of  creditor's  consent  to  discharge  in  bankruptcy  or  insolvency, 
%%  503-504 
Secret  processes  — 

restraint  of  trade  ancillary  to  sale,  %  547 
Security  — 

giving  security  as  consideration,  %  283 

surrender  of  security  as  consideration,  %  282 
Separation  agreements  — 

agreement  after  separation,  effect  of  prior  illegal  agreement,  %  620 

bond  for  support  under  illegal  agreement,  enforceability,  %  620 

collateral  contracts  as  infected  with  illegality  of  separation  agreement, 
§  620 

common  law  form  of  agreement,  necessity  for  trustee,  %  619 

continuance  of  existing  separation,  legality  of  agreement,   %  619 

divorce  as  object  or  condition  of  agreement,  %  619 

divorce  proceedings,  pendency  not  essential,  %  619 

enabling  act  as  affecting  power  to  make  separation  agreements,  %  620 

future  separation  dependent  on  contingency,  agreemeiit  illegal,   %  620 

future  separation,  ground  of  illegality,   %   620 

grounds  of  separation,  immaterial  to  legality  of  agreement,  %  619 

illegal  agreement  not  legalized  by  intervention  of  trustee,  $  620 

immediate  separation,  legality  of  agreement,  %  619 

legality  generally,  %  619  et  seq. 

present  intention  to  live  apart,  necessity,  %  620 
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Separation   agreements  —  Continued 

recitals  not  conclusive  of  facts  recited,  ^  620 

separation  before  agreement  not  essential,  J  620 

sexual  intercourse  as  rescinding  agreement,  §  619 

statutory  prohibition  against  contractual  dissolution  of  marriage,  effect, 
§  622 

statutory  prohibition  against  husband's  contracting  for  relief  from  sup- 
port, effect,  §  623 

support  of  wife,  determination  and  payment  of  amount,  §  623 

trustee  for  wife,  necessity,  §§  619,  620,  621 

trustee  for  wife,  necessity  dispensed  with  by  enabling  act,  §^  620,  621 
Services  — 

acceptante  of  benefit  as  implying  promise  to  pay,  §  1118 

adequacy  of  consideration  for  promise,  J  352 

assignability  of  contract  for  services,  5  759  et  seq. 

avoidance  by  infant  of  contract  for  services,  §  726 

compensation,  see  Compensation  foe  services 

continuing  performance  after  expiration  of  contract,  $  1096 

death  preventing  full  performance,  recovery  on  quantum  meruit,  J  954 

delay  in  asserting  claim  for  compensation,  $  1110 

duress,  compensation  for  services  rendered  under,  ^  1101 

expectation  of  compensation  by  will,  §  1107 

extra  services  rendered  by  employee,  right  to  compensation,  §  1097 

family  relation  as  negativing  implied  promise  to  pay,  §  1112 

fraud  in  procurement  of  services,  implied  promise  to  pay,  §  1100 

gratuitous  services  as  consideration  for  promise,  §5  341-343 

identity  of  person  rendering  service,  ignorance  as  affecting  liability  for 
compensation,  §  1121 

implied  promise  to  pay  for  services  rendered,  §  1096  et  seq. 

incompetent    persons,    promise    after   removal    of    disability   to    pay    for 
services  previously  rendered,  $  343 

legacy  as  affecting  right  to  compensation,  §  1108 

legal  services  in  lunacy  proceedings,  liability  of  lunatics,  J  692 

mistress  of  man  as  entitled  to  compensation  for  services  in  his  household, 
§  1113 

mutual  benefit  as  negativing  implied  promise  to  pay,  §  1099 

parent's  liability  under  implied  contract  with  child,   $  1112 

past  services  generally  as  consideration  for  promise,  $  342 

payment  in  services,  $  946  et  seq. 

personal  services  prevented  by  death  or  sickness,  §  952 

physician  called  to  attend  third  person,  ^  1120,  1126 

promise  to  pay  more  than  reasonable  value,  ^  352 

quantum  meruit,  recovery  by  infant  for  services  rendered  under  contract, 

§  726 
rebutting  presumption  as  to  compensation,  §  1109  et  seq. 
rebutting  presumption  of  gratuitous  service,  5  1115 
relationship  of  parties  as  affecting  compensation,  §  1111  et  seq. 
request  as  essential  to  liability  on  implied  promise  to  pay,  J  1116  et  seq. 
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Services  -^"Continued 

request  by  one  person  for  services  to  another,  §§  1105,  1125  et  seq. 
request  for  services  as 'implying  promise  to  pay,  §  1103  et  seq. 
saving  property  from  fire,  implied  promise  to  pay,  ^  1117 
taste,  gratification  as  involved  in  contract  for  personal  services,  $  929 
void  or  unenforceable  contract,  services  rendered  under,  $  1098 

Set  off  — 

right  to  waive,  §  626 
Settlement  of  claimi  — 

See  Compromise 
Several  rights  and  liabilities  — 

See  Joint  and  several  rights  and  liabilities 

Sex  — 

materiality  on  question  of  duress,  J  100 

Sherman  antitrust  act  — 

See  Restraint  op  trade 

Sichness  — 

excuse  for  nonperformance  of  contract,  §  980 

Signature  — 

blank  paper  or  incomplete  contract,  effect  of  signing,  §  20 
failure  to  read  contract  before  signing,  §  85 
signatory  not  named  in  contract,  liability  as  party,  §  757 
unilateral  contract,  effect  of  signing  by  promisee,  §  50 

Silence  — 

assent  to  proposal  evidenced  by  silence,  J§  44-45 

estoppel  by  silence,  §  45 

executory  contracts,  assent  not  ordinarily  inferable  from  silence,  {  45 

Simple  contracts  — 

consideration,  necessity,  5  235 
definition,  5  4 

Specialties  — 

consideration,  effect  of  recital,  5  363 
consideration  for  statutory  bonds,  5?  252-253 
consideration  imported  by  seal,  §  372  et  seq. 
definition,  J  4 

duress  as  avoiding  specialty,  J  90 
fraud  in  inducement  not  available  as  defense,  §  372 
legality  of  contract  as  subject  to  investigation,  §§  384,  457 
surety  on  bond,  seal  as  implying  consideration  for  suretyship,  J  240 
want  of  consideration,  pleading,    J   379 
Specific  performance  — 

certainty  in  terms  of  contract,  J  60 
will,  contract  to  make,  §  69 

Speculative   transactions  — 

legality,  J  587  et  seq. 
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Spiritualism  — 

See  also  Undue  influence 

fraud,  means  of  perpetrating,  $  158 
Stakeholders  — 

See  Gambling  or  wagering  contracts 
Stamp  latrs  — 

validity  of  unstamped  instrument,  ^  405-408 
State  — 

contract  with  state  for  benefit  of  third  persons,  enforcement,  J  783 

grants  by  state,  construction  against  grantee,  ^  820 

promise  to  state  for  benefit  of  third  persons,  ^  764 
Statute  of  frauds  — 

See  also  Written  contracts 

implied  contract  negatived  by  requirement  of  writing,  $  1031 
Statutes  — 

law  of  state  as  part  of  contract,  $  803 
Statutory  undertakings  — 

See  Undertakings 
Stock  and  stockholders  — 

issuance  of  stock  for  property  at  agreed  valuation,   §  521 

subscriptions  prior  to  incorporation,  consideration,   §  320 

subscription  to   stock  in  violation   of  law,  illegality,  ^  403 

transfer  tax,  effect  of  nonpayment,  $§  406-408 

voting  by  proxy,  §  526 

"  wash  "  sales  or  fraud,  §  150 

' '  wash  sales, ' '  illegality,  §  500 
Stolen  money  — 

legality  of  loan  by  thief,  §  395 
Strangers  — 

See  Contracts  tor  benefit  op  third  persons;  Third  persons 

Strikes  — 

performance  of  contracts  prevented  by  strikes,  ^  965 
Subscriptions  — 

acceptance  of  offer,  successor  of  original  party,  §  36 
acts  of  beneficiary  constituting  consideration,  §§  381-382 
conditional  subscription,  enforceability  on  happening  of  condition,  $  380 
consideration,  acts  of  beneficiary,  §§  381-382 
consideration,  necessityy  §  380 
expenditures  by  beneficiary,  effect,  §  381 
mutual  promises  of  subscribers  as  consideration,  §  383 
part  payment  as  affecting  liability  of  subscriber,  $  380 
violation  of  neutrality  as  purpose,  right  of  subscriber  to  rescind,  §  400 
Substantial  performance  — 
See  Performance  and  breach 

Suicide  — 

duress  by  threat  to  commit  suicide,  §  114 
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Sunday  contracts  — 

legality,  $  411 
Support   and  maintenance  — 

husband's  liability  to  reimburse  wife  for  support  of  family,  §  1.124 

implied  promise  to  pay  generally,  ^  1122  et  seq. 

liability  for  necessaries  furnished  by  third  person,  ^  1127 

parent's  liability  for  necessaries  furnished  child,  §  1128 

place  of  performance,  §  848 

relationship  as  affecting  right  to  compensation,  J  1122  et  seq. 

support  furnished  third  person  as  consideration,  J  268 
Suspension  of  povrer  of  alienation^ 

See  Restraint  on  alienation 
Technical  words  — 

construction,  §  831 
Telegraphs  — 

acceptance  of  offer  by  telegraph,  5§  25,  52,  53 

conditions  on  blanks  as  binding  customers,   §   89 

contracts  made  by  telegraph,  §J  21-22 

implied  authority  to  accept  offer  by  telegraph,  §  53 

limitation  of  liability  for  negligence,  §  532  et  seq. 

meeting  of  minds  evidenced  by  letters  and  telegrams,   §  17 
Telephones  — 

contracts  for  exclusive  service,  illegality,  ^  441 

contracts  made  by  telephonic  conversation,  §  23 

limitation  of  liability  for  negligence,  §  532  et  seq. 
Termination  — 

See  Duration  of  conteacts 
Term  of  contract  — 

See  Depiniteness  ob  certainty;  Duration  op  contracts 
Theater  tickets  — 

legality  of  restrictive  conditions,  §  576 
Third  persons  — 

See  also  Contracts  for  benefit  op  third  persons 

enforcement  of  contracts,  liability  of  third  persons  generally,  §  755 

infants'  contracts,  right  to  attack,  §5  738,  739 

performance  prevented  by  acts  of  third  persons,   §  907 

protection  of  rights  on  avoidance  of  lunatic 's  contract,  J  690 

questioning  validity  of  contract,  §  689 
Threats  — 

See  Duress 
Timber  — 

duration  of  contract  for  sale  and  removal,   J  876 
Time  — 

"  at  once,"  meaning  of  phrase,  §  852 
extending  time  to  pay  debt,  see  Payment 
"  forthwith,"  meaning  of  phrase,  J  852 
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Time  as  essence  of  contract  — 

application  of  rule  to  ofCer  limiting  time  for  acceptance,  J  32 
rule  stated,  §  856 
view  of  equity  courts,  §  857 
Time  of  performance  — 

' '  as  soon  as  possible, "  5  852 
"  at  once,"  §  852 
"  by  "  a  day  certain,  §  851 
certainty  required,  §  67 

construction  of  particular  contracts,  §§  849,  851 
•  contract  fixing  time  of  performance,  $  849 
contract  silent  as  to  time,  §  850 

dependency  of  promises  tested  by  time  of  performance,  $  868 
' '  directly, "  §  852 
extension  of  time,  §§  854,  944 
' '  forthwith, "  §  852 
' '  immediately, "  $  852 

liquidated  damages  for  delay,  stipulation  for,  §  851 
"  on  or  before  ' '  a  certain  day,  §  851 
payment  of  money,  5  858  et  seq. 
penalty  for  delay,  stipulation  for,  §  851 
"  promptly,"  §  852 
reasonable  time,  ^  843,  850 
waiver  of  time  of  performance,  §  855 
' '  when  convenient, ' '  5  852 
Torts  — 

consideration  for  promise  to  make  satisfaction,  §  290 
goods  sold  by  tortfeasor,  liability  for  proceeds,  §  1069 
infant 's  misrepresentations  as  to  age,  §  698 
waiver,  effect  as  consideration,  §  286 
waiver  of  tort  and  suing  in  contract,  §  1043  et  seq. 
Trading  irith  enemy  — 

See  Wae 
Treaty  — 

See.  Preliminary  negotiations 
Trnsts  — 

breach  of  trust,  contracts  tending  to  induce,  $  495 
consideration,  natural  love  and  affection,  §  337 
infant's  settlement  as  void  or  voidable,  §  710 
personalty,  writing  required  to  create  trust  in,  §  6 
writing  essential  to  create  trust  in  land,  §  6 
Trnsts  (corporate)  — 

See  Monopolies 
Ultra  Tires  contracts  — 

enforceability,  §  425 
Undertakings  — 

assent  of  obligee  in  statutory  undertaking  not  required,  J  8 
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Undue  influence  — 

advice  of  counsel  enjoyed  by  person  alleged  to  have  been  influenced,  §  126 

affection,  influence  arising  from,  not  undue,  §  123 

aged  persons  as  easy  victims,  §  121 

avoidance  of  contract,  ground  of,  ^  121 

beneficiary  of  transaction,   §   122 

betrothed  persons,  confidential  relationship,   J   134 

bona  fide  purchasers  for  value,  J  139 

burden  of  proof,  {  126 

business  relations  generally,  confidential  relationship,  §   135 

circumstantial  evidence,  §  126 

clear  and  satisfactory  evidence  required,  §  126 

coercion  or  fraud  as  essential,  §  123 

confidential  relations  between  parties,  55   121,  127  et  seq. 

dealings  between  persons  in  confidential  or  fiduciary  relations,  scrutiny, 
§  127 

definition,  §  121 

degree  of  influence,  materiality,   §  124 

degree  of  proof  required,  J  126 

delay  in  seeking  relief,  effect,  J  126 

duress  distinguished,  §  97 

esteem,  influence  arising  from,  not  undue,   5  123 

evidence,  §  126  et  seq. 

fairness  of  transactions  between  persons  in  confidential  relations,  neces- 
sity of  showing,  §  127  et  seq. 

feebleness  as  facilitating  influence,  §  125 

fiduciary  relations  between  parties,  §  127  et  seq. 

fraud  or  coercion  as  essential,  J  123 

fraud,  undue  influence  as  species  of,  ^^  97,  121 

gratuity,  influence  arising  from,  not  undue,  5  123 

guardian  and  ward,  fiduciary  relationship,  J  127 

husband  and  wife,  confidential  relationship,   5§  132-133 

husband  threatening  to  withdraw   from  wife's  society,   §   113 

inclination  and  opportunity,  probative  effect,   ^  126 

intimacy  used  to  control  another's  mind,  §  123 

laches  in  seeking  relief,  effect,  §  126 

meaning  of  phrase,  §  121 

mental  condition  of  person  infiuenced,   $  125 

near  relatives  generally,  confidential  relationship,  J  128 

nurse  and  patient,  confidential  relationship,  ^  137 

opportunity  as  evidence  of  fact,  $  126 

overcoming  free  will  or  agency,  §  124 

parent  and  child,  confidential  relationship,  §  127  et  seq. 

persons  exercising  infiuence,  5  122 

physician  and  patient,  confidential  relationship,  5§  127,  137 

pleading,   §  140 

presumption  from  relationship  of  parties,  §  127  et  seq. 

proof  of  undue  influence,  §  126 
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Undue  influence— Continued 

ratification  of  contract  procured  by  undue  influence,  ?  138 

reminder  of  promises  not  undue  influence,  5  123 

remote  family  or  business  relations,  presumptions  as  to  dealings  between, 

source  of  influence,  materiality,  §  123 
spiritualism  as  mode  of  exercising  influence,  §  128 
third  persons'  rights,   §  139 

trustee  and  beneficiaries,  confidential  relationship,  5§  127-128 
weakness  of  mind  as  facilitating  influence,  U  125,  675 
what  constitutes  undue  influence,  §  123 
will  overcome,  necessity,   §  124 
Unilateral  contracts  — 

signature  of  promisee  as  acceptance  of  offer,  §  50 

Universities  and  colleges 

circulars  as  offers  to  contract  with  students,  §  18 
Usages  and  customs  — 

ambiguity  explainable  by  usage  or  custom,  §  60 
contractual  relation  not  created  by  usage  or  custom,  J  8 
duration  of  contract,  $  874 
Use  and  occupation  — 

implied  promise  to  pay  rent,  $  1037 
Use  of  property  — 

See  Restraint  on  use  op  peopertt 
Usury  — 

payment  of  usury  not  consideration  for  extension  of  time,  §  243 
validity  of 'new  promise  to  pay  debt,  §  640 
Validity  — 

See  Requisites  and  validity  of  contracts 
Value  — 

See  Amount 
Value  received  — 

consideration  imported,  §  362 
Vendor  and  purchaser  — 

abstractor  guaranteeing  abstract  to  vendor,  right  of  vendee  to  sue,  J  767 

acreage  of  land,  false  statements  as  to,  $  198 

assignability  of  claim  under  transfer  prohibited  by  law,  §  758 

character  and  condition  of  land,  false  statements  as  to,  J  197 

description  of  land  sold,  certainty,  §  70 

executory  contract  of  sale,  assignability,  $  762 

failure  of  consideration,   ^  357 

false  representation  by  purchaser  as  to  intended  use,  ^  179 

false  representations  as  to  character,   condition,  quantity,   etc.,   of  land, 

U  197-198 
fraud,  concealment  or  nondisclosure  of  facts,  §  165 
fraud  not  bar  to  action  for  price  without  rescission,  §  142 
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Vendor   and  purchaser  —  Continued 

identity  of  land,  false  statements  as  to,  §  198 

location  of  land,  false  statements  as  to,  §  198 

mistake  as  to  quantity  of  land  sold,  §  72 

payments  by  purchaser,  right  to  recover  back,  §  1074 

quantity  of  land,  false  statements  as  to,  J  198 

satisfaction  of  purchaser  as  to  title,  J  930 
Verbal  contracts  — 

See  Oeal  contracts 
Violation  of  lair  — 

agreement  to  exceed  limit  of  bounty,  §  403 

assignment  of  liquor  license  without  consent  of  state,  J  403 

banking  laws,  J  416 

change  of  law  after  making  contract,  §  402 

corporation  purchasing  its  own  stock,  §  426 

corporation  practicing  law,  ^  403 

corruption  of  agent,  $5  413-414 

descent  and  distribution,  contracts  to  supersede  or  contravene  law,  J  410 

doing  business  under  fictitious  name,  J  424 

election  laws,  §  409 

employment  agencies,  charging  excessive  fees,  §  403 

employment  obtained  by  forged  letters  of  recommendation,  ^  403 

enumeration  of  statutes  violated,  J  403  et  seq. 

federal    statute    contravened   by   contract,    enforcement   denied   by   state 
courts,  5  397 

foreign  corporation  doing  business  without  authority,  §   427 

foreign  law  violated  by  contract,  5  400 

ignorance  of  law  as  excuse,  §  399 

illegality  of  offending  contract,  J  397 

insurance  law,  5  415  < 

license  laws,  §5  417-422 

liquor  law,  employing  woman  in  saloon,  §  403 

liquor  licenses,  assignment  without  consent  of  state,   §  403 

lottery  laws,  §  609 

municipal  charter  or  ordinance  as  law,  §  398 

neutrality  laws,  §  400 

patent  right  notes,  failure  to  recite  consideration,  J  412 

plank  road  directors  contracting  for  construction,  etc.,  of  road,  §  403 

public  contracts,  secret  agreement  for  interest  in,   §  403 

public  of&cers  interested  in  contracts  made  by  them,  §  403 

repeal  of  statute  violated  by  contract,  effect,  §  402 

revenue  laws,  violation  as  vitiating  contracts,  §§  404-408 

stamp  laws,  §  405 

stock  subscriptions,  §  403 

stock  transfer  tax  law,  §5  406-408 

Sunday  laws,  5  411 

unconstitutional  statute,  J  401 
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Voluntary  payments  — 

compliance  with  unconstitutional  law,  §  116 

debt  of  another,  effect  of  payment,  ^  1053,  1054 

duress,  payment  made  under,  §  1086 

illegal  taxes  paid  under  compulsion,  ^  1086 

illegal  tax  paid  without  compulsion,  $  1084 

money  lost  at  gambling,  §  592 

public  funds  paid  without  authority,  §  1085 

recovery,  right  denied,  §  1084 
Wagers  — 

See  Gambling  or  wagering  contracts 
Waiver  — 

acceptance  of  incomplete  performance,  §  911  et  seq.  , 

conditional  sales,  statutory  provision  to  protect  buyers,  §  627 

conditions  precedent,  $  961  et  seq. 

consideration  as  necessary  for  waiver  of  contract  right,   ^  250-251 

consideration  furnished  by  waiver  of  right,  §  298 

definition,  J  250 

delay  in  performance,  §  944 

exceptions  to  right  of  waiver,  $  627 

insurance,   consideration   as  necessary   to  waiver  of  provision   in  policy, 
§§  250-251 

performance  of  contract,  what  constitutes  waiver,  ^  913 

rescission  of  contract,  waiver  of  right,   §  1014 

right  of  waiver  generally,  §  626 

set  off,  right  to  waive,  J  626 

tender  of  performance,  §  909 

time  of  performance,  §  855 

tort  waived  for  purpose  of  suing  in  contract,  $  1043  et  seq. 

tort,  waiver  as  consideration  for  promise  to  pay,  §  286 

War  — 

alien  enemies  continuing  to  reside  in  country,  status,  §  628 

citizen  residing  in  enemy  country,  status,  5  628 

commercial  intercourse  between  belligerents,  ^  628 

exception   to   rule   against    commercial   intercourse    between   belligerents, 

§  628 
existing  contracts  as  affected  by  war,  5  629 
governmental  permission  to  trade  with  enemy,  ^  628 
neutral's  right  to  trade  with  belligerents  not  affected,  §  628 
performance  of  contracts  prevented  by  war,  §§  965,  975 
ransom  contracts  with  enemy,  validity,  §  628 

Warranty  — 

acceptance  of  performance  as  affecting  warranties,  $  912 
breach  of  warranty  as  ground  for  rescission,  §  1013 

parol  evidence  to  show  warranty  in  oral  acceptance  of  written  offer  to 
buy,  §  41 
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"  Wash  "  sales  of  stock  — 

effect  of  transaction  as  fraud,  $  150 
Wills  — 

agreement  to  leave  all  promisor's  property  to  promisee  by  will,  certainty^ 
§  69 

compromise  of  controversy  as  to  validity,  §  286 

contest,  forbearance  as  consideration  for  promise,  §  300 

contract  to  make  will,  legality,  §  410 

contract  to  make  will,  necessity  for  consideration,  §  244 

devise  made  on  devisee's  promise  to  hold  for  third  person,  §  258 

devise  or  bequest  with  condition  in  restraint  of  marriage,  legality,  J  612 

laud  held  adversely  to   testator,  devisability,    §   471 

legacy  given  on  legatee's  promise  to  hold  for  third  person,  §  258 

mistake  in  estimating  quantity,  J  72 

ratiiftation  by  will  of  contract  made  during  infancy,  §  722 

specific  performance  of  contract  to  make  will,  §  69 

unexecuted  will,  agreement  of  heirs  to  abide  by,  §  286 
Witnesses  — 

fees   paid    nonattending   witness,    right    to    recover    back   payment,    see 
Monet  had  and  received 

legality  of  contracts  for  compensation,  §§  446-447 

self-incrimination,  forbearance  to  claim  privilege  as  consideration,  J  298 
VTords  and  phrases  — 

"  at  once,"  $  852 

certum  est  quod  certum  reddi  potest,   §  60 

de  minimis  non  curat  lex,  §$  914,  919 

expressio  eorum  quae  tacite  insunt  nihil  operatur,  §  835 

expressio  unius  est  exclusio  alterius,  §  834 

"  forthwith,"  J  852 

ordinary  meaning  in  construing  contracts,  §  827 

technical  words,  proof  of  meaning,  $  831 

verba  generalia  restringuntur  ad  aptitudinem  rei,  §  829 

"  when  convenient,"  §  852 
Work  and  labor  — 

See  Services 
Written  contracts  — 

consideration,  necessity,  $  235 

consideration,  necessity  of  recital,  §  360 

consideration,  recital  as  evidence  of  fact,  $  362 

construction  of  contracts  written  on  printed  forms,  ^  815,  816 

formal  contract  necessary  when  intended  by  parties,  §  17 

intention  to  reduce  contract  to  writing,  effect,  §  17 

meaning  as  question  of  law,  $  795 

negotiation  in  writing  looking  to  formal  contract,  J  17 

oral  agreement  as  substituted  for  contemplated  written  contract,  5  9 

oral  acceptance  of  written  offer,  $  41 

oral  modification,  J  5  6,  788 
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Written  contracts- — Continued 

parol  eviflence  to  correct  uncertainty,   ^  61 

parol  evidence  to  show  surrounding  circumstances,  $  802 

presumption  as  to  knowledge  of  contents,  §  85 

recital  of  consideration  as  evidence  of  fact,  ^  362 

recital  of  consideration,  necessity,  §  360 

separate  writings  construed  together,  $  812 

statute  of  frauds  as  affecting  oral  modification,  §  791 

statute  of  frauds  as  requiring  writing  in  certain  cases,  J  6 

■waiver  of  stipulation  for  reduction  to  writing,  $  17 
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